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(  I ) 


9em02anQUm,  That  on  Monday  the  lift  of  February  1736, 
Lord  Hardwickb  was  appointed  Lord  High  Chancellor 
of  Great  Britainy  and  on  the  Tburfday  following,  fat  ia 
ILtncoln'0  3|nn  ^all,  to  hold  ^he  firft  General  Seal  after 
Hilary  term. 


C    A    P.      I. 

Slbatemertt  anfi  ](eDtt)02; 

Vide  title  Billy  under  the  divijion^  Supplemental  Bill^ 

wm   ,     t  I    11   !■  I         III  _  I  II       II  ■   I  main  iB< 

CAP.      IL  s^%rr.Atk. 

399,410,  6fo,  f>h  241.  3  Tr.  Jik*  70.  ^/%  24*  503% 

(A)  SOf^t  Qmll  be  a  gooli  bav  to  a  Demand  of  a  general  one. 
Michaelmas  term  ij^?^ 

Dawfon  V.  Dawfin.  Cztk  l.' 

l,ord  Cbanceller,  "W  "▼  T  H  E  R  E  a  bill  is  brought  for  a  ge-  Where  •  6ef«n- 
%/%/    neral  account,  and  the  defendant ^^^^^^^^^^^^ 
Y   Y      fe's  fo^t**  *  ftated  one,  the  plaintiflFjt  fe  »  bar**to  *a 
muft  amend  his  bill  :  For  the  fta-  general  one  uU 
ted  account  is,  prima  facie^  a  bar  till  particular  errors  are  af-  S^'S^^""* 
figiied  to  the  ftated  account. 

To  fupport  a  ftated  account  it  is  not  fufficient  to  fay,  that  it  ii  not  fuffid^ 
there  has  been  a  dividend,  which  implies  an  account  ftated,  *">***  «"*'"^*^* 
for  a  dividend  may  be  made  upon  a  fuppofition  that  the  eftate  to  allcdge  there  * 
will  amount  to  fo  much  ;  but  ftill  fubjed  to  an  account  that  hai  ben  a  divi- 

may  be  uken  afterwards.  ^«"*  "";***  **• 

*  tweea  the  par* 


tiei. 


CAP.    in. 

jaiDemption. 

Vide  title  Legacies.  5V.  Atk.  509. 


p.  »4i- 


CAP.       IV. 

aomtOloti. 

Vide  title  BiHy  under  the  divlften^  Bills  ef  Difcavtryy  &c. 
Vci..  I.  -8  CAP; 


C    A    P.     V. 

^Fidc  title  Ti^JI  and  TfuflMf  under  the  divjfion^  RifukingTrufis^ 
and  Trufts  hy  Implicatton* 


CAP.      VI. 

(A)  3ateement0  atiTi  cobenant0  ioibiO)  tmifyt  to  b^  petfo^meB  in 
IfUit.     P.  2.  i 

(i)  fterol  agrtement0.  o^  fitdb  110  ate  Wtfjin  ttre  ftatute  of  fraul^s 
anDperittne0.    P.  i2* 

(C)  aiolantare  a^teementtf,  in  l»t)at  care0  to  be  {lerfomicti.  P.  1 3, 

(D)  Concevm'ng  tt^  mannev  of  perfo^mfns  asrccmcnts.    P.iy. 


^^^'J'hi''  (A)  jafgre^mfntt  and  cotenanta  UAicfj  ougfif  fo  be  peri^ 

»o;.V  iet  fejmcB  in  fpctie. 

371.  fi  241.  t 

rr.^i.  383.  f/.  j^g^ji  ^he  ^d^  1739. 

J»7.   M  3S5,  *  -^  ^     io^, 

/f^nrx  Stapilion  an  infant,  by  -/fo»  his  mother  — .  Plaintiff. 
Philip  Stapilion  and  others  ■  Defendants, 

Ciafe  2.         X)Y  a  deed  dated  on  the  aiy?  of  Auguftj  1661,  P*///^  Stapilton 
Ij  tenant  of  the  premifTes  in  queftion  for  99  years,  if  he  fo 
P£;;r>  $/ir////0if  long  live,  remainder  to  truftees  to  preferve  contingent  remain- 
tenant  of  the    ders,  remainder  to  his  firft  and  other  fons  in  tail  male,  rc- 

yearsy  if  he  fo 

King  liv.d,  remainder  to  his  firft  and  other  fons  in  tail^  remainder  to  his  tight  heirs,  having  two  foits,, 
Benry  and  Philip,  they  by  leaie  and  releafe  of  the  ^tb  and  loth  S^t,  1724,  in  order  to  fettle  and  perr 
pe^uate  the  manors,  ^c*  in  the  name  and  blood  of  the  Stapiitons,  and  for  making  provifion  for  hit 
fons,  and  for  preventing  dilfputes  that  might  poflibly  irife  between  them  or  any  other  perfon  claiming 
an  intered  in  the  eftaces,.and  for  barring  all  eftates  tail,  iclcafe  and  confirm  to  two  truftees  all  (hofe 
manors,  &t,  to  hold  to  them  and  their  heirs,  (as  to  psrt]  to  the  u(e  ot  Philip  the  father,  his  heirs 
and  aifi|ins  for  eyer,  and  (as  to  another  part)  to  the  ufe  of  the  father  for  life,  to  Henry  the  fon  for  life^ 
resnainder  to  troAces  for  preferving,  (^e»  remainder  to  his  firft  and  ««ery  other  fon  in  tail  male,  re- 
znainder  to  Philip  ;hc  fon  for  life,  with  like  remainders  to  the  daughters  of  Henry  in  tail,  xemainder  t» 
the  daughters  of  Philip  the  fon  in  tail,  remainder  to  the  right  hdrs  of  Philip  the  father.  And  fts  t9 
the  other  ^art,  ta  the  ule  of  Philip  tht  father  iox  life,  remainder  to  Pbihp  the  Ton  for  lift,  ^r, 

PblUp 


mSp  haying  two  fons,  Hemy  and  Philips  they  by  iflseds  of 
Icafe  and  releafe  the  qib  and  lotb  of  Sefi*  1724,  reciting,  that 
for  fettling  and  perpetuating  all  manors,  t^c.  in  the  name 
and  blood  o£  the  Stapiltwsy  and  for  making  provifion  for 
bis  two  fons,  f$c,  for  preventing  difputes  and  controverfiet 
that  might  poffibly  arife  between  the  faid  two  fons»  or 
any  other  perfon  claiming  an  intereft  in  all  or  any  of  the  * 

efiates  therein  after  mentioned,  and  for  barring  all  eftates 
tail,  and  for  anfwering  all  and  every  the  purpofe  and  purpofes 
of  the  parties  thereto,  and  for  and  in  confideration  of  the  fuin 
of  5i.  releafe  and  confirm  to  Thomfon  and  Fairfax  all  thofe  ma« 
Aors,  (ffr.  To  have  and  to  hold  to  them,  their  heirs  and  af- 
iigns,  to  the  ufe  (as  to  part)  t^i  Philip  the  father,  his  heirs  and 
affigns  for  ever,  and  a^  to  another  part,  to  the  ufe  of  Philip  the 
father  for  life,  remainder  to  Hmry  the  fon  for  life,  remainder 
|o  truftees  to  preferVe  drontingent  remainders,  remainder  to  his 
firft  and  every  other  i^n  in  tail  male,  remainder  to  Phiiip  the. 
fon  for  life,  remain^r  to  truftees  to  preferve  contingent  re- 
mainders, remainder  to  his  firft  and  other  fons  in  tail  male,  re*  - 
mainder  to  the  daughters  of  Henry  in  tail,  remainder  to  the 
daughters  of  Philip  the  ion  in  tail,  remainder  to  the  right  heirs 
of  Philip  the  father.  And  as  to  the  remaining  part,  to  the  ufe 
of  PAi/r^  the  father  for  life,  with  like  limitations  in  the  firft 
place  to  Philip  the  fon  and  his  iffue,  and  then  to  Henry  and 
his  iflfue,  remainder  in  fee  to  the  father. 

There  were  covenants  to  fuffcr  a  recovery  within  12  months, 
and  likcwife  for  farther  affurances. — N*  B,  To  this  deed,  the 
heir  of  the  furviving  truftee  in  the  deed  in  1661  was  not  a  party. 

But  by  deeds  of  leafe  and  releafe  dated  the  28/^  and  29/i  of  ^y  leafe^ana 
Sept.  1724.  to  which  the  heir  of  the  furviving  truftee  of  the  '^Tb%f%^^ 
deed  of  166 1  was  a  party,  the  father  and  two  fons  make  Thomp^  1724,  the  father 
fin.  ij\&  Fairfax  tenants  to  the  praecipe,   in  order  to  fufi^er  a*"!^'^^""/ 
recovery  for  the  purpofes  mentioned  in  the  former  deeds  of  the  ^*^  Vl^^'IS- 
^th  and  i  oth  of  Sept,  oants  to  the  pr^- 

Before  aiiy  recovery  fuffered  Henry  died,  leaving  iffue  the  jj^»^ '^"  *^'***' ^^^ 

plaintiff.  for  the  purpofct 

meotioned  io  the 
forner  deed  t  Before  any  recovery  fuffered  Htnry  died,  leaving  iOTue  the  pJaicuff 

Afterwards,  by  leafe  and  releafe  the  12/A  and  lyp  of  Aftr rward«, by 
Jpr^  ly^Si  ^  which  the  heir  of  the  furviving  truftee  of  the  deed  l«a<e  and  rcieaf<^ 
of  1661  was  a  party,  Philip  the  father  and  Philip  the  fon  ^ov^-l^l^^j^^^lp^l 
nant  to  fuffcr  a  recovery,  in  which  Thompfon  and  Fairfax  were //>  the  father  aiid 
to  be  tenants  to  the  praecipe,  to  the  ufe,  as  to  part,  of  Philip  ^^'^'>  »*»«  fon 
the  father,  his  heirs  and  affigns  ;  and  as  to  the  other  part,  to  ^^^  fttTncJ^''^' 
ufe  of  Philip  the  father  for  life,  remainder  to  Philip  the  fon  in  fee.  in  which  rttLft^ 

foHznd  Fairfax, 
VCce  to  be  tenants  to  the  prsctpe,  to  the  ufe,  as  to  part,  ^f  Philip  the  father  and  his  heirs  ^  vkd  m 
!•  iJm  ether  fut,  to  the  ufe  ofPbiHf  the  father  for  iife^  remainder  to  FJ^ilip  the  (on  i^fee. 

Ba  la 


^  JgriemenUy  ArticUi^.  )tnd  Covnumh. 

In  rrimty  term  In  Trinity  term  1725.  a  recovery  was  fuffercd,  in  which  vTcre 
IrMVuffd^dTm^  ^^^  ^^^^  tenant  to  the  praecipe,  the  fame  demandant,  and  the 
which  «^the  fame  vouchees  (except  i£fiiry.who  was  dead),  as  were  cove- 
fame  tenants  to  panted  to  be  by  the  firft  deed  5  it  was  likewife  fufFcred  within 
LL'd^rndlm.  twelve  months  after  the  firft  deed. 

and  the  fame 

vouchees  (except  Henry  who  was  dead}»  as  were  covenanted  by  the  firft  deed,  and  within  12  months 

ifler  this  deed. 

The  fether  being  Thc  father  Philip  Stapllton  being  dead,  the  plaintifF,  as  fon 
tS^.sfona"nd"  ^^^  ^^^^  oi  Henry,  brought  his  bill  tocftablifli  his  title  to  the 
h9\xoi  Henry^  premifles  in  queftion,  and  for  the  whole  eftate  as  tenant  in  tail 
^'^^^"ft^hrih^h*^  ^^  under  the  old  fettlement,  and  to  be  let  into  poffeffion,  and  for 
Stle^to  the  pie-  ^^  account  of  rents  received  by  Philip  Stapilton  the  fon,  due 
miffes  in  qaefti-  fince  the  death  of  the  plaintiflF^s  grandfather,  and  to  have  the 
whoirtfUtV-  '^"^^  applied  for  the  plaintifPs  benefit  during  his  infancy,  and 
tenant  in  tail  an-  for  an  injunction  to  refirain  the  defendants  from  receiving  any 
der  an  old  feu    tnore  rents. 

tlement. 

The  defendant  The  defendant,  Philip,  the  fon  by  his  anfwer  confcffes  the 
infifted**H«iS  ^^^^^^  deeds  before  mentioned,  but  fays,  Henry  was  a  baflard, 
was  a  baftard,  and  that  by  virtue  of  the  deed  of  1725,  and  of  the  recovery^ 
and  tlwt  by  the  jjc  was  intitled  to  the  whole  eftate  in  queftion. 
and^theicove'ry,  UpoH  an  iffuc  direftcd,  Henry  was  found  illegitimate,  and 
^he  was  intitled  to  the  caufe  was  now  heard  upon  tb^  equity  referved,  when  the 
the  wholceftate.  ^ounfcl  for  the  plaintiff^,  waiving  thc  claim  to  the  whole  eftate, 

Henry  upon   an    .    ^^     .  .l    r    ^  •    . 

iiructouod  ilie-  infifted  upon  thefe  two  points. 

gitixnate^  and  the    . 

caufe  came  on  now  mi  the  equity  Tcferved. 

The  plaintiff  IS        iy?.  That  thc  recovery  fuffered   in  Trinity  term  1725  fliould 

uidi^llmhed^i'n   «""*"^  ^^  ^^^  "^^  °^  ^^^  ^^^^*  °^5**^  9'*  ^^^  lOtboi  Sept.  1724, 

remainder  to  his  and  not  to  the  ufes  of  the  deed  in  1725. 

father,  by  the        jrf^,  Suppofing  it  did  not,  yet  that  the  deed  of  1724  was 

tVtiotb^^T^tJ^^^  an  agreement,  as  this  court  will  carry  into  execution. 

1724,  according 

to  the  ufes  therein,  notwithftandiog  the  illegitimacy  of  his  father ;  a  court  of  equity  being  defirous  of 

laying  hold  of  any  juft  grounds  to  cany  agreements  Into  execution,  made  to  cftabhih  the  peace  ot  a 

family* 

As  to  the  firft  point ;  It  was  (aid  that  the  ufes  when  once 

declared  cannot  be  altered,  unlefs  all  the  parties  intitled  to  the. 

ufes  join  in  the  new  declaration,  and  Henry  did    not  join  in 

the  deed  of  1725.     Tenant  in  tail  may  part  with  his.  eftate, 

and  it  ftiali  be  good  againft   him,  tho'  not  againft  his  ifTue. 

aSalk.  6i9»     .  For  tenant  in  tail   is  not  aided  by  the  ftatute  of   Wejiminjier 

Cro'lac'688?'  ^^^  ^^>  ^"^  ^^^^  ^**  \^\x^%  therefore  by  the  deed  of  1724,  the 

Sir  W.  Jones  60.  ufes  being  executed   by  the  ftatute  of  H.  8.  //<p»ry  gained  a 

S.  C.  bafe  fee  which  is  not  avoidable   by  Philip  during  his  life,  and 

as  his  ifTue  are  barred  by  the  fubfcquent  recovery,    they  will 

not  be  able  to  avoid  it,  and  confequently  Henry* s  eftate  whicb 

was  before  defeafible  is  made  indefeafible  by  the  recovery. 


JgreeminiSj  Articles^  and  CovifiantSi  5 

If  tenant  in  tail  confefles  a  judgment,  or  mortgages  the 
ands,  and  afteirwards  (ufFers  a  recovery  to  a  collateral  purpofe, 
that  recovery  (hall  enure  to  make  good  all  his  precedent  ads  * 

and  incumbrances,  i  Ch,  Caf  119.  (Lord  Chanalkr  men- 
tioned a  cafe  in  lord  King's  time,  where  father  tenant  in  tail, 
remainder  to  himfelf  in  fee,  con  trading  debts  on  fpecialty,  his 
fon  after  his  death  levying  a  fine  let  in  His  father's  creditors.) 
And  if  a  recovery  fufFered  for  another  purpofe  will  fubfiantiate 
any  prior  ad  of  the  tenant  in  tail,  much  more,  in  this  cafe, 
this  recovery  will  fubftantiate  the  firft  deed,  where  there  are 
all  the  parties  who  covenanted  by  that  deed. 

As  to  the  fecond  point ;  This  cannot  be  confidered  as  a  vo- 
luntary agreement,  forHenry*s  legitimacy  was  then  doubtful, 
and  if*  he  had  proved  legitimate,  Philip  would  have  come  into 
this  court  to  have  the  agreement  executed,  and  Henry  would- 
have  been  bound  by  it.  This  court  has  decreed  the  perform- 
ance  of  agreements  like  this  founded  upon  miflakes;  as  in  the 
cafes  of  Frank  v.  Fr^nk^  1  Ch.  Caf.  84.  and  Canny.  Cann^  i 
mil.  723. 

For  the  defendant  it  was  argued,  as  to  the  firft  point,  that 
Hinry  being  dead  before  the  recovery  was  fuffered,  the  intent 
of  the  parties,  in  the  firft  deed,  could  not  be  purfued  ;  for  the 
plaintiff  (fuppofing  him  legitimate)  claims  paramount  his  fa^ 
tber,  and  the' deed  i66f,  therefipre  as  the  recovery  could  ^ot 
fubftantiate  the  firft  deed,  fuppoting  him  legitimate,  it  (ball 
not  fubftantiate  it,  now  he  is  four^d  illegitimate. 

The  plaintiff  upon  the  death  of  his  father  had  not  any  ufe 
vefled  in  him,  for  the  intent  of  tl^e  parties  was,  that  the  ufes 
Ihould  arife  out  of  the  recovery ;  the  ends  recited  could  not  be 
come  at  without  a  recovery,  and  where  the  intent  of  the  par-* 
lies  is,  that  the  ufes  fhouli-pafs  by  fine  or  recovery,  nothing 
will  pafs  by  the  deed,  that  is  intended  only  to  declare  the  ufes| 
the  fine  and  recovery  all  make  but  one  conveyance.  Cro.  Jac 
643.  2  Ro.  Rep.  68.  2  Lev.  306.  I  Fent.  279.  2  Lev..s^n 
CromtvelPs  cafe.     2  Co.  Cro.  Jac.  320. 

As  to  the  fecond  point;  l^ake  it  as  an  agreement,  this  court 
will  not  decree  a  performance  of  it,  for  fuppofing  Henry  had 
been  found  legitimate,  this  court  would  not  have  decreed  a  per- 
formance of  it  againft  the  plaintiff;  fo  that,  in  regard  to  the 
defendant,  it  muft  be  confidered  as  a  voluntary  agreement,  into 
which  he  was  drawn  without  any  valuable  connderation,  and 
the  covenant  for  further  affurance  will  be  void  as  the  deed  itfelf 
to  which  it  is  annexed  is  void  ;  and  fo  it  was  determined-  in 
the  cafe  of  Furzaker  v.  Robin/on^  Prec,  in  Chan.  475. 

Lord  Chancellor.  The  plaintiff  in  this  cafe  is  intitled  to  have  Where  «i«c- 
a  decree  V there"  was  a  fufficient  foundation  for  Philip  the  fathcri  ^""^'l^^^^^^llf 
and  Henry  and  Philip  his  two  fons,  t6  execute  the  leafe  and  re-  honour  of  a  fa- 
leafe  of  the  gth  and  i  oth  of  Sept.  1 724.     It  was  to  fave  the  ho-  °^'^^^ *^^j^  *'^*^ 
nour  of  the  father  and  his  family,  and  was  a  rcafonablc  agree-  a*cou«of  c^q"uf 
ment,  and  therefore  if  it  is  poffible  for  a  court  of  equity  tode-  wiU,  if  poflioie, 
tree  a  performance  of  it,  it  ought  to  be  done.  toi^«!'' 

B  2  It  *  * 


6  ^  AgrtifMnU^  Articles^  0idGiwnaniU 

It  would  be  very  hard  for  the  defendant  on  his  fldc,  to  en* 
deavour  to  fet  adde  this  agreement,  and  the  eiFedl  of  this  deed. 
*  coniider  the  flate  and  ficuation  of  the  family  at  the  time  of 

making  the  agreements  Philip  had  thefe  children  grown  up, 
bad  a  very  confiderable  real  eftate,  both  his  fons  then  owned  as 
legitimate,  their  father  and  mother  had  lived  together  as  hi^f* 
band  and  wife  for  many  years,  and  at  the  time  of  this  agree* 
ment  were  fo  ;  there  was  a.forefight  in  the  father  and  mother, 
that  fuch  a  difpute  between  theiir  two  fons  might  hereafter  a* 
"     rife,  to  their  dishonour  and  Jikewife  that  of  the  family. 

The  foundation  of  this  agreement,  the  illegitimacy  of  the 
cldeft  fon  Henry^  has  now  been  determined  by  trial,  and  it  is 
found  t\i?Lt  Henry  was  a  baftard,  yet  both  the  fons  are  of  the 
fame  blood  of  the  father  equally,  though  not  fo  in  the  notion 
of  the  Jaw. 

If 'the  elder  fon  (hould  be  found  illegitimate  (as  he  now  is), 
the  father  knew  he  wouLd  be  left  without  any  provifion  if  no 
fuch  agreement  was  made ;  and  on  the  other  hand,  if  his  legi- 
timacy fbould  be  edablifhed,  then  Philip  the  younger  fon  would 
have  nothing :  To  prevent  thefe  difputes,  and  ill  confe- 
quences,  the  father  brings  both  his  fons  into  an  agreement  to 
make  a  divifion  of  his  rdal  eftate.  It  is, very  plain  the  parties 
did  not  know  who  was  the  heir  of  the  furviving  truftee,  in  the 
fettlement  of  i66r,  at  th6  time  of  the  leafe  and  releafe  the  gtk 
and  loth  of  Sept.  1724  ;  becaufe  they  covenant  a  writ  of  entry 
i[}iould  be  fued  out  within  12  months, ,  which  is  a  very  unufuaj 
time  to  limit  to  fuffer  a  recovery,  and  done  in  order  to  give 
time  to  find  out  the  heir  of  the  furviving  truftee,  if  they  could 
find  him  out ;  but  he  was  afterwards  found  and  made  a  party 
to  the  deeds  of  the  2Sth  and  2<)th  of  Sipt.  1724. 

The  bill  is  brought  by  the  eldeft  fon  and  heir  of  Henry^  to 
have  the  benefit  and  pofTeffion  of  the  whole  eftate,  and  to  have 
an  account  of  the  rents  and  profits,  and  to  be  quieted  in  the 
poiTeifion,  and  for  general  relief.     Upon  the  firft  hearing  ari 
ifTue  was  direfied  to  try  whether  Henry  the  father  was  legiti- 
mate, and  found  he  was  not,  and  now  the  plaintiff  infifts  upon 
having  the  benefit  of  this  agreement,  whereby  he  is  only  inti- 
An  infant  may    tied  to  k  part :  this  being  the  bill  of  an  infant,  he  may  have  ^ 
hav*  a  decree «v  decree  upon  any  matter  arifing  upon  the  ttate  of   his  cafe, 
•nffmfoTthr    ^l^ough  he  has  not  particularly  mentioned  and  infifted  upon  it, 
ftate  ot  his  cafe,  and  prayed  it  by  his  bill  j  but  it  might  be  otherwife  in  the  cafe 
though  not  par.  Qf  an  adult  perfon. 
by  h^'biU^'*^  Upon  this  cafe  there  arifes  two  general  queftions. 

JRfVy?,  Whether  the  plaintiff  has  any  eftate  in  law  by  virtue 
of  any  of  the  conveyances,  or  by  the  recovery? 

Secondly^  If  he  has  no  tftate  at  law,  or  only  a  defeaflble  one, 
whether  he  is  intitled  to  have  the  benefit  of  this  agreement,  and 
to  have  it  carried  into  execution  here? 

Iphe  ii^^ft  queftion  coniifts  of  two  branches. 
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Firfty  Whether  the  kafc  and  xeleafe  of  the  9/A  and  10/*  of 
Sipi.  17149  ^^11  amount  to  a  good  deckration  of  the  iifes  of 
the  recovery,   notwithftandiiig  the  fubfequent  deed  ol  April         * 

Sec9nily^  If  not,  v^hethcr  the  recovery  tA  Trinity  term  ipji 
having  b^red  the  eftate  tail,  will  make  good  any  eftate  whi^h 
pafied  by  the  leafe  and  releafe  of  the  9/^  and  \otb  of  Siptimiw" 
1724? 

As  to  Ihe  firft ;  whether  the  leafi  end  nleafe  is  a  good  decla- 
ration of  the  ufes  of  the  recovery,  I  am  itrongly  inclined  tp 
think  it  will  amount  to  a  good  declaration  :  This  queflion  der 
pends  on  the  conftrudion  of  law,  and  the  authority  of  cafes 
upon  the  declaration  of  ufes.  It  is  true,  where  there  is  an  agrcer  Wliere  there  it 
ment  to  fufFer  a  recovery,  and  ufes  are  declared,  if  the  recovery  is  Juff/,'^,'^*^* 
after  fufFered,  though  it  varies  in  point  of  time  from  the  recovery  an/uft/weTf- 
covenanted  to  be  fuffered,  yet  if  there  is  no  fabfequent  declara-  chwed,  ciM»virir 
Jtion  of  ufes,  the  recovery  will  enure  to  the  ufes  fo  declared.      fo!^i«*ftlii 

the  recovery  coveasnted  to  befvfiered^  yet  if  no  (iiUeqoent  deelantion  of  ufct,  it  wtU  enure  to  thCvSftl 
fd  declared,  * 

And  before  the  ftatute  of  frauds,  if  the  deeds  declaring  the 
ufes  had  not  been  purfued,  a  parol  declaration  of  ufes  would 
bave  been  kt  ja ;  but  if  there  is  a  deed  declaring  the  ufes,  aihl 
the  common  recovery  is  fuffered  accordingly,  that  would,  befoiv 
the  ftatute,  exclude  a  parol  declaration  of  new  ufes. 

But  even  now  th^re  may  be  a  fubfequent  declaration  of  ufes^  Whew  tfjere is » 
tut  that  declaration  muft  be  in  writing,  and  fuch  a  new  decla-  tf^^f^'^^^ 
ration  of  ufes  depends  upon  the  agreement  of  the  parties  ^  there-  ry,  it  is  not  m 
fore,  though  it  is  faid  at  the  bar,  that  the  declaration  of  ufes  is  '*^  power  of  te. 
in  the  power  of  the  tenant  in  tail,  and  that  he  ipay  declare  new  declare  new  ufes 
ufes  ;  I  take  that  not  to  be  law,  for  fuch  fubfequent  declara*  but  fuch  fubfe. 
tion  muft  be  by  all  the  parties  concerned   in  intcrcft;  and  in  JlJ^ft^^^^i^^M^'* 
the  cafe  of -the  countefs  of  Rutland^  501.25.  it  is  not  laid  the  parti^con- 
down  there,  that  the  tenant  in  tail  might  declare  new.iifes,  but^^^'^e^iinintereft. 
faid,  whlljl  it  is  dire^^ry  snly,  new  ufes  may  be  declared,  »nd  in  tie  coun?eft^^^^ 
the  meaning  of^that  is,  that  as  the  ufes  muft  arife  out  of  the i;»r/^i«/'s cafe. 
agreement  of  the  parties,  the  parties  may  change  the  ufes,  but  5  Co.  that  whilft 
that  muft  be  done  by  the  mutual  confentof  all  the  parties  <:on- only,  new°ijfe$ 
cerned  in  intereft,  and  in  that  cafe  it  was  a  mutual  agreement  may  l^deciared^ 

arife  out  of  the  agreement  of  the  perties,  tfaey  hy  mutual  confent  itiay  change  the  uiett 

And  in  the  cafe  of  Jones  v.Morky^T.  Sqik.  677.  There  was  2^ 
variance  as  to  the  time  of  fuffering  nhe  recovery,  from  the  deed 
declaring  the  ufes,  and  thereheld  that  a  declaration  of  ufes  was 
equally  .^ood,  whether  by  deed  or  riot,  if  in  writing. 

But  in  the  prefent  cafe,  the  fecond  agreement  not  being  be- 
tween all  the  parties  concerned  iti  intereft,  ought  ^lot  to  con-* 
trol  the  firft  declaration,  and  efpecially  as  this  recovery  was 
fuflfercd  within  the  time  prefcribed  by  thfe  firft  deed,  and  be- 
tween the  fame  demandant  and  tenaiu. 

B4  The 
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The  confideration  for  fuffering  the  recovery  was  good  both 
in  law  and  equity,  and  there  is  no  cafe  to  warrant  me  to  fay,  the 
firft  agreement  is  not  good  and  binding,  or  that  the  tenant  ia 
*         tail  could  by  his  own  agreement  afterwards  change  the  ufes. 

But  if  it  was  doubtful  whether  the  recovery  fuffered  in  1725 
ihould  enure  to  the  ufes  declared  by  the  deed  of  1724,  I  am 
of  opiniori  the  recovery  will  operate  to  make  good  thofeeftates 
which  paiTed  by  the  deed  of  1724. 

But  to  this  two  objedions  have  been  made. 
i5r/?,That  the  ufes  muft  be  governed  by,  and  operate  accord* 
ing  to  the  intention  of  the  parties,  therefore  the  fubfe^uent  re* 
covery  being  fuffered  to  other  ufes,  thofe  ufes  will  take  place. 

Secondly,  If  any  ufes  did  pafs  by  the  deed  in  1724,  yet  this 

recovery  will  not  make  thofe  ufes  good,  becaufe  the  fubfe* 

quent  recovery  was  fufFertd  to  particular  ufes  declared  by  the 

deed  of  1725.  ' 

i^citt  court        Asto  thefirftobjcftion.     lam  of  opinion  that  a  ufe  did  pafs 

SttJ^Jhrfttiic'2^  ^y  ^^^  ^^^^  ®f  ^724^  and  according  to  the  intention  of  the  par- 

^tl  and  fob-    ties.  Itis  certainly  true,  that,  according  to  theftatuteof  ufes,  the 

ibAtial  intent    general  d6£lrine  is,  that  the  ufes  (hall  be  executed  according  to 

wafjthattl^,    the  intention  of  the  parties,  but  both  the  courts  of  law  and 

•flate  fliouid       equity  confider  what  was  the  general  and  final  intent  of  the 

paff, they  wUl     pj^jjjgg    In  this  cafc,  their  intention  was:  that  theeftatefliould 

rapport  of  that    p^fs,  and  whcrcver  a  court  of  Jaw  or  equity  nnd  that  the  ge« 

imentioo,  dif-    neral  and  fubftantial  intent  of  the  parties  was,  that  the  eftate 

fomL  Murc*^f  Ihould  pafs,  they  will  conftrue  deeds  in  fupporf;  of  that  inten- 

thofe  deeds        tion,  difFereilt  from  the  formal  nature  of  thofe  deeds  them«- 

thrmielvet*        felvcs ;  as  a  feoffment,  to  ferve  the  intention  of  the  parties, 

(ball  operate  as  a  covenant  to  ftand   feifed.    The  intent  here 

was,  that  the  eftate  in  point  of  law  (hould  pa(i  by  the  deed  of 

1724)  and  that  the  ufes  declared  by  that  deed  (hould  veft  in 

the  mean  time  till  the  recovery  fuffered. 

This  is  an  anfwer  to  the  objeSion  arifing  from  the  ftatute 
of  ufes }  but  there  is  another  queftion,  what  eftate  pafTed  by 
the  deed  of  .1724? 

It  was  a  defeafible  eftate  to  ferve  the  ufes  of  that  deed,  and 
fb  is  the  refolution  in  Machellv,  Clark  in  Farr.  |8«  Salk,  619. 
That  tenant  in  tail  may  convey  a  bafe  fee  and  eftate  defeafible 
by  the  entry  of  the  ifTue. 

The  next  queftion  is,  Whether  the  recovery  fufFered  in 
1725  did  enure  to  make  good,  and  render  indefeafible  thofe 
bafeeftates  created  by  the  deed  of  1724. 
And  I  am  of  opinion  they  are  made  good. 
The  objeftion  to  t\ik  is.  That  the  recovery  was  fuffered  in 
purfuanqe  of  the  deed  in  1725,  wherein  there  were  new  ufes  li- 
mited, but  the  only  ufes  which  make  any  difFereiice  in  that 
'deed  are  to  Philip  the  fon  and  his  heirs,  fo  there  is  no  body  con« 
*  cerncd  in  the  queftion  but  Philip  and  his  heirs. 
Whcrethere  it  •      It  has  been  argued  by  defendants  counfel,  that,  tf  the  firft  de- 
Jr7n*then»hB     claration  of  ufes  is  in  genera!  to  prevail,  purchafers  of  cftates, 

the   title   of    a  porchafer,  with  a  declaration  of  the  ufes  to  him  and  his  heirf,  notwithl^anding  t 
precedent  one  to  diiTetent  ufes,  it  will  not  enure  to  make  good  fuch  former  declaratkui*  but  the  u(es  of 
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ihough  they  hav«  a  recovery  for  ftrengthening  their  title^  with  r 

a  declaration  of  the  ufes  of  .the  recovery  to  themfelves  and  their 
heirs,  cannot  be  fafe,  for  the  vendor  may  defeat  fuch  declaration 
by  a  precedent  one  to  diiFerent  ufes  ^  but  in  fuch  cafes  I  think  a 
recovery  would  not  enure  to  make  good  fuch  former  declaration 
of  ufes,  but  only  the  ufes  of  the  purchafe. 

It  is  admitted,  that  if  tenant  in  tail  confeiTes  a  judgment,  or  a  iftntua  in  taU 
ftatute,  or  enters  into  a  bond,  and  afterwards  fuffers  a  recovery  !!?^fif*i!!?^ 

•  1         o  •••1.1  «  .1  *_.''  warrinted  by  the 

to  bar  the  ettate  tail,  it  lets  m  the  precedent  judgment,  cr^.  ftatate,  and  f«f« 
And  it  i$  as  clear,  if  a  tenant  in  tail  makes  a  lea/e  not  warranted  f*'* « recoTcry, 
by  the  ftatute  of  the  32  Hen.  8.  if  he  fufFers  a  recovery,  that  l^d^^^jj^ 
lets  in  the  leafe  and  makes  it  good.     There  are  fo  many  cafes  gqedi  the  ranw 
of  this  kind,  that  it  is  not  neceffary  for  me  to  mention  them.      Mtoajodgmentp 
This  cafe  is  diflFcrent  from  thofe  that  turn  only  upon  the**^*^       * 
point  of  the  effed  of  a  meer  declaration  of  ufes ;  for  a  meer  de- 
claration of  ufes  fubfifts  only  upon  the  agreement  of  the  parties, 
and  in  fuch  cafes,  where  the  agreement  has  beeii  changed  by 
mutual  aflent  of  all  parties,  there  a  recovery  (ball  enure  to  make 
good  fuch  laft  agreement  or  delaration. 

But  if  the  eftate  was  veiled,  notwithftahding  fuch  declaration  Tht  \ffut  of  te* 
of  u(es,  yet  the  recovery  has  always  been  held  to  make  good  fuch  namtin  tail  by 
defeafiblc  eftate ;   for  the  prior  leafe,  charge  or  eftate  made  hy  ^"^^^^ 
tenant  in  tail  is  only  defeafible  by  the  iflue,  by  virtue  of  the  fta-  itoM  a  M-ior^' 
tute  de  denisj  which  was  made  to  protect  the  iflue  againft  thfe^^fe,  charge  or 
alienation  of  the  tenant  in  tail  j  therefore  the  iffue  would  avoid  jfch\"aJt  ^nt 
fuch  leafe,  tifr.  but  not  the  tenant  in  tail  himfeif ;  but  when  by  not  he  himVeif  1 
the  recovery  he  has  gained  to  himfeif  a  fee,  all  the  reafoning  for  *>"^  ^^^  *>v  the 
avoiding  an  eftate  made  by  tenant  in  tail  is  gone,  for  the  iflue  is  gtbld'a  ^  **the 
barred  by  the  recovery.     The  reafon  why  the  iflue  may  avoid  a  iffue  being  bar- 
charge  made  by  tenant  in  tail,  is  upon  account  of  the  protection  ^^>  *^^^^  f«f 
of  the  iflue  and  his  eftate  under  the  ftatute  de  donisy  and  of  the  atoidfng^^aw!! 
privity  of  the  eftate  tail;  but  when  the  privity  is  gone,  the  <pc.  made  by  him 
reafon  ceafes,  and  to  this  purpofe  is  the  cafe  of  Croier  v.  Kel/ey^  ***^"' 
Sir  /K  Jones  60. 

In  the  cafe  of  lord  Dervuentwater^  Mod.  Cafes  in  law  and E gutty ^  Where  a  tenant 
17  2.  2d  part  J  the  qi^eftion  was.  Whether  a  papift,  tenant  in  tail, »"  ^'*  ^^^V*^ 
fuftering  a  recovery  and  declaring  the  ufes  tohimfelf  in  fee,  gain-  con^ftruaion  of 
cd  a  new  eflate  within  the  nth  and  1 2th  of  fFilL  3.  or  was  in  law  is >n  of  th« 
of  the  old  ufe  ?    And   it  was  held  the  5th  of  Geo.  1.   by  four  ^^^^"'f,'^^^^^^^^ 
judges  out  of  five,  appointed  delegates  to  determine  appeals  from  ed*of  the  Ltuta 
the  commiflioners  of  forfeited  eftates,  that  he  was  in  of  the  oldi*  Jcnis. 
life ;  and  I  take  it  for  law,  that  a  tenant  in  tail  fufiering  a  recovery  * 
is  in  of  the  old  ufe,  and  that  the  eftate  is  difcharged  of  the  fta- 
tute de  donis ;  and   therefore  I  am  of  opinion   that ,  the  re*- 
eovery  has  made  good  this  defeafible  eftate  created  by  the 
4^^ofj724# 

It 
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It  has  been  objefied,  that  if  tlie  plaintiff  has  any  title,  bis  re« 
medy  is  at  law,  but  I  think  it  is  more  properly  here ;  he  is  an 
infant,  and  has  come  recently  into  this  court,  nor  do  I  think  this 
cafe  depends  intirely  upon  the  point  of  law ;  for  I  am  of  opinion 
that  the  plaintiff  is  intitled  to  have  an  execution  of  the  agree- 
ment, as  a  good  and  binding  agreement  in  this  court. 
Where  tvaloaMc      The  quejftion  is.  Whether  there  was  any  valuable  confider- 
Vnti^^nt  Z  ation  on  all  fides  for  entring  into  this  agreement  ?     If  fo,  then 
airfides>  there  is «  there  is  IS  a  fufficient  ground  for  coming  here  ^  but  a  mere  vo« 
fiifficient  ground  Juntecr  is  not  intitled  to  come  here  for  an  execution  of  an  agrec- 
coart^f ^uity,   Ttitvit ;  but  here  is  a  proper  confidcration  as  appears.in  the  re- 
but a  aidreiroluii*  cital  of  the  deed  of  1724  ;  neither  is  it  the  common  cafe  of  a 
trcomchcre^^^^  baftard,  for  the  law  oi  England  iocs  allow  of  fome  privileges  to 
an  execution  of  a  baflard  eigm^  and  their  parents  are  not  puniibable  by  the  ca- 
nn  agreement,     non  law  for  antenuptial  fornication. 

An  Agrtement  In  the  cafe  of  Cann  v.  Cann^  it  was  laid  down  by  lord  Mae-- 
iiponafuppofitioa  iJesfield^  that  an  agreement  entred  into  upon  a  fuppofition  of  i 
ViS'^il^^tt  ^'Z^^y  ^^  of  a  doubtful  right,  though  it  after  comes  out  that  the 
come  out  M  the  right  was  on  the  other  fide,  fhall  be  binding,  and  the  right  fhall 
V*?  ^liJfl.  "^^  prevail  againft  the  agreement  of  the  parties,  for  the  right 
votprannlatainft  '"^ft  always  be  on  one  fide  or  the  other ;  and  therefore  the  com- 
tbeaigfenieiit  of  promife  of  a  doubtful  right,  is  a  fufficient  foundation  of  an 
ibe  ftxfku        {igreeement 

Another  ob}c£Hon  has  been  made  to  this  agreement,  that  the 
1)enefit  on  Henry  and  Philip's  fide  was  not  mutual  and  equal. 

During  both  their  lives,  the  benefit  and  obligation  was  mu- 
tual, and  Henry  would  have  been  equally  compellable  to  fuffer 
'  a  recovery  with  Philip* 

But  it  is  faid,  that  an  alteration  as  to* their  mutual  benefit 
has  happened  by  the  death  oi  Henry ^  and  it  is  faid,  thatilT 
Henry  had  been  legitimate  the  plaintiff  would  not  have  been 
compeHable  to  fuffer  a  recovery,  becaufe  the  iffue  in  tail  is  not 
compellable  to  perform  the  covenants  of  his  anceftor  the  te- 
nant in  tail. 

But  here  the  chance  was  at  firft  equal,  and  it  is  hard  to  fay^ 
that  the  adl  of  God  fhould  hinder  the  agreement  from  being 
carried  into  execution  ;  the  chance  was  equal,  who  died  firfl, 
Henry  or  Philip :  If  Henry  had  been  legitimate,  and  Philip  ha3 
died  in  Henry's  life,  leaving  children,  I  am  of  opinion  Phitip*s 
£on  would  have  been  intitled  to  have  come  againfl  Hinry  for 
an  execution  of  the  agreement ;  and  therefore  the  chance  was  at 
firfl  equal  on  both  fides,  and  we  are  not  to  confide^  how  the 
event  has  happened. 

Another  objection  has  been  taken,  that  the  father  made  ufe 
of  his  coercive  power  over  Philip  to  force  him  into  this  agree-i 
ment,  and  it  is  faid  equity  does  not  favour  agreements  made 
by  compulfxon. 

But  this  court  always  confiders  the  reafonablenefs  of  the 

agreement :  befides  here  is  no  proof  of^compulfion  by  the  father  ; 

if  there  was  any  campulflon,  it  feems* rather  to  have  been  made 

I  ufc 
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mfe  OC^i^&inft  HiHij^  who  was  then  cfteemed  his  cldeftTon,  mhI 
coofidering  the  confequence  of  fetting  afide  this  igreemeflt^  « 
conn  of  equity  will  be  glad  to  lay  hold  of  any  juft  ground  to 
.  cany  ft  into  execution,  and  to  eftablifh  the  peace  of  a  family. 
'  His  lordfbip  therefore  declared,  that  the  PlaintiiF  is  intitled 
to  the  lands  and  preosifles  limited  in  remainder,  to  thefirft  foil 
^  Henry  Stapikm^  his  father,  by  the  deeds  of  the  9th  and  lotb 
oi  SepUmbiT  1724,  according  to  the  ufes  therein,  andtodio 
benefit  of  the  covenant  in  thofe  deeds,  and  decreed  the  defend^* 
ant  Philip  to  come  to  an  account  for  the  rents  of  the  faid  pre- 
miiTes,  and  declared  that  Philip  was  intitled  to  hold  the  lands 
limited  by  the  d^eds  of  the  ^th  and  idth  of  September  1724,  to 
Philip  the  elder  for  life,  with  remainder  to  the  defendant  for 
life,  againft-the  plaintiff  and  his  heirs,  and  that  the  defendant 
(bould  make  further  aflurance  to  the  plaintiff  of  his  part,  and 
tlie  plaintiff' the  like  aflurance  to  the  defendant  of  his  part,  and 
jio  cofts  on  either  fide* 

Collet  V.  Collet.    June  the  2d  1749. 

BY  a  fettlemcnt  made  previous  to  the  marriage  of  the  plain-  Cafe  3; 
tiff*s  mother,  fcvcral  fccurities  for  money  belonging  to  her 
were  affigned  to  a  truflee,  in  trufl  within  one  year  after  the        .   u„,^^ 
date  of  the  fettlement,  or  as  foon  as  conveniently  might  be  after  hcfonmim^et 
the  n;^rrtage,.t(|  be  laid  out  in  the  purchafe  of  a  freehold  elhitefecuritic^formo* 
in  lands  or.houfes,  to  be  fettled  to  the  ufe  of  the  hufband  for'^^j^^nging^ 
life,  to  the  wife  for  life,  and  to  the  firft  fin  of  the  marriage^  and  a^n^^ton^fkt^ 
the  heirs  male  of  the  body  of fuch  firjl  fin^  with  like  remainder^  to  «<>  ^  J*»<J  out  in 
the  fecond  and  other  fons  of  the  faid  marriage,  remainder  to  J^^J"[^^*^**^ 
the  heirs  female  of  the  marriage  in  tail.  andfettied among 

other  ufety  to  tfaie 

firft  Ton  fn  tail  male,  with  like  remainders  to  the  fecond  and  other  (bns,  remainder  to  the  heirs  fe  nale  ia 

tan.    The  father  and  mother  die,  leaving  t\kzplaintiff',  two  other  Tons  and  four  dangbtert*     The  eldd^ 

ba  now  prays  by  hit  bill,  that  the  fecuhties  nCiy  be  affigned  to  him,  being  tenant  in  tail,  and  not  laid 

.  ogi  in  land. 

The  father  and  mother  died,  leaving  the  plaintifF,  two  other 
fons  and  four  daughters.  The  money  in  the  faid  fecurrties 
were  never  i  n  veiled  J  n  any  freehold  land  of  inheritance,  nor 
were  any  of  the  fecurities  changed,  except  only  1000/.  which 
was  invefted  in  a  purchafe  of  a  moiety  of  two  houfes  by  the 
confent  of  the  plaintifPs  mother,  and  fettled  to  the  ufes  men-» 
(ioned  in.the  fettlement;  and  how  the  eldeft  fon  being  tenant 
in  tail  prayed  by  his  bill  that  the  remainder  of  the  faid  fcfcurities 
might  be  affigned  to  him,  and  not  laid  out,  l3ecaufe,  if  lands 
wete  purchafed  and  fettled,  he  could,  as  tenant  in  tail,  bar  all 
tile  remainders  over. 

Lord  ChimeeUor :  The  court  is  toipxecute  the  truft,  and  the  way  Thetanfltrntrafc 
ie  carrji  it  into  execution  is  to  order  the  money  to  be  laid  out  in  ^^^^^^^^*  ^ 

*    '  to  be  iaid  oot  in 

.  tsad,  to  give  the  remainder  man  his  chance.  But  the  brothers  and  fi/lers  in  th's  cafe  appearing  in  court 
and  eonfenting,  the  reprefeotative  of  the  truftce  dlreAc4  to  transfer  the  fecurities  to  the  plaintifi^s  ewj| 
•It.  aod  9w^m  the  intereft  like  wife. 

'  land. 
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hnd,  and  fince  the  cafe  of  Colwell  v.  Sbadwell  before  Lord  Cow^^ 
^r,  it  has  been  the  conftant  rule  of  the  court  to  give  the  remain- 
der nun  bis  chance.  But,  on  the  brothers  and  fifters  of  the 
plaintifF,  who  were  in  remainder,  appearing  in  court  and  con- 
fenting,  his  Lordfhip  ordered  that  the  fecurities,  not  already  in- 
vefted  in  land,  be  affigned'to  the  plaintilF,  and  that  the  repre- 
fentative  of  the  truftee  do  transfer  them  to  the  plaintiff  to  his 
own  ufe^  and  pay  him  alfo  the  intereft  of  fuch  fecurities. 


Hil.  term  1737.    Jan.  3i* 

Gibfott  V.  Pattirfon  and'others. 

Cafe  4.  A    Bill  brought  for  a  fpecifick  performance  of  articles  of 

Thoagbtbeven.  jf^^  agreement  for  fale  of  aneftate,  and  decreed  in  favour  of 
l^rnM  wJ^wre  ^^^  plaintiff,  the  vendor,  without  any  regard  had  to  the  plain- 
hit  deeds,  or  tiff's  negligence  in  not  producing  his  title  deeds,  is^c.  and  not 
tender  acoikvey- tendring  a  conveyance  within  the  time  limited  for  that  pur- 
SS^limited^by  P^^^  hj  thfi  articles;  Lord  Chancellor  faying,  moft  of  the 
the  articles,  the  cafes  which  Were  brought  in  this  court  relating  to  the  execu- 
*****'*/*»?  "***  ^'^"  ^^  articles  for  fale  of  an~eftate  were  of  the  fame  kind,  and 
gica,  butVilT    liable  to  this  objedion,  but  thought  there  was  nothing  in  the 

decree  a  fale  not*  objedion. 

^ithfttDding.  His  Lordfliip  decreed  the  articles  to  be  performed  and  refer- 
red to  a  mafter  to  fee  if  a  good  title  could  be  made  by  the  plain*'- 
tiff  of  the  premifiesin  queftion,  and  in  cafe  a  good  title  could 
be  made,  then  the  defendant  to  pay  plaintiffs  cofts  to  be  taxed, 

\\fk'(k]T  (^)  ^^"^^^  agreement,  ojfacfi  a^are  toitljmf&e  ffatate 
p2.  yo.  id.'iso,  of  frauO0  ano  ^zx\\xiitf^ 

272. 

3Tr.  Atk.  141. 
pt.  49*  Id.  150, 

^'*  HiL  term  1737.     Feb.  8* 

Clerk  V.  Wright. 

Cafe  5.  rnriH  E  plaintiff  had  agreed  for  the  purchafe  of  an  eftate  of  the 
A,  agrees  for  the  JL  defendant,  but  the  agreement  was  not  reduced  into  writ- 
eftate^buuhe*  '"^  >  however,'  in  confidence  of  the  agreement,  plaintiff  had  givea 
agreement  not  P^ders  for  conveyances  to  be  drawn  and  engroffed,  and  went  fe- 
reduced  into  wri-  vera]  timcs  to  vicw  the  eftate :  feme  time  after  the  defendant 
kiwnfidenw  ^'  fent  a  letter  to  the  plaintiff,  informing  him,  that  atthc  time  he 

thereof  gave  orders  for  conveyances  to  be  drawn,  and  went  feveral  times  to  view  the  eftate,  this  court 
w«ll  not  earry  fuch  agreement  i«to  p^ecutioQ^  a^d  Uie  ftatvte  of  frauds  may  be  pleaded  to  a  bill  brougkt 
for  that  purpofe.  , 

contracted 
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contraded  for  the  fale  of  the  eftate,  the  value  of  the  timb^ 
was  not  known  to  hiniy  and  that  the  plaintiff  fhould  not  have 
the  eftate  unlefs  he  would  give  him  a  larger  price. 

The  bill  brought  to  carry  the  agreement  into  execution,  to 
which  the  ftatute  of  frauds  afterwards  was  plealded. 

L^rJ  Cbancilhr  allowed  the  plea,  and  obferved  the  letter  A  letter  it  not  ^^ 
could  not  be  fufficient  evidence  of  the  agreement,  the  terms  of  ^^'^^^' 
the  agreement  not  being  therein  mentioned.  As  to  the  ob-  greeaient>  unleA 
jedion  that  this  agreement  was  in  part  performed,  be  al-  ^  terms  of  th« 
lowed,  that  when  a  man  takes  pofleffion  in  purfuance  of  an  SJSorod  there- 
agreement,  or  does  any  ad  of  the  like  nature,  the  court  will  in,  bat  where  m 
decree  an  execution  of  it,  but  the  circumftances  only  of  giving  "^ttketpoflei^ 
diredions  for  conveyances  and  going  to  take  a  view  of  the  eftate,  ciw^^^^^ 
he  thought  not  fufficient.  court  wui  deci«o 

anezecutiono/it* 

(C)  WitAantmmttmtntUj  in  foj^at  cafeti  fo  be  pei1ti?mcQ* « c^n.  caf.  s^. 

Vern,  loo,  lor, 

November  the  27th  ,738.  tVsT^ 

Caf.  abr,  13.  % 

Edward  Rujil^  ff^lliam  Hayward^  znd  othcrsi        Plaintiffs.    ^«»^.  3»«5- 
EUzabith  Hammondy  and  others,         ■  Defendants. 

Cafe  6, 

THE   bill  was  brought  by  the  creditors  of  ^i7/<7m  and  Acourtofeqaitf 
German  Hammond  dcceafed,  for  a  difcovcry  of  their  free-  will  not  lay  down 
hold,  copyhold,  and  perfonal  eftates,  and  to  be  relieved  againft  ^Jftl^aionwith 
the  feveral  fettlements  of  feveral  parts  of  their  freehold  and  regard  to  the  iU« 
lea/ehold  eftates,  which  were  made  after  the  marriage  of  fP^U  •"*«  of  fraudt 
Uam  Hammond  with  the  defendant  EHxabetb^   without  con-  ^n^ecoorc 
fideratioo,  and  fraudulent  with  refpe£t  to  the  plaintiffs  as  ere.  of  law  does, 
ditors,  and  to  have  the  freehold  and  leafehold  fold,  and  to  go 
in  aid  of  the  other  eftates  of  ff^lJiam  and  German  Hammond^  to- 
wards fatisfadion  pf  the  plaintiff's  demands. 

The  defendant  Eiizahetb  Hammond  infifted  that  about  it20 
(he  intermarried  with  fVilliam  Hammond^  but  fuch  marriage  be- 
ing without  the  confent  of  Thomas  Sudman  her  father,  he  then 
refufed  to  give  her  any  portion  ;  but  afterwards  William^  and 
German  Hammond  his  father,  offering  to  make  a  fettlement  oh 
her,  Thomas  Stedman  agreed  to  pay  300  /.  as  her  fortune,  and 
by  indentures  of  leafe  and  releafe  of  the  i6th  and  17th  of  April 
1722,  in  conftderation  of  200/.  a  freehold  eftate  was  fettled  on 
JriUiam  for  life,  with  remainder  to  Elizabeth  for  life,  with  re- 
mainder to  the  firft  and  other  fons  of  the  marriage,  with  remain-  , 
ders  over,  and  by  two  other  indentures  dated  refpeSively  the  faid 
ijth  of  April  1 J  22  J  in  confideration  of  lOO/.  then  paid  or  fecured, 
fe?eral  leafehold  eftates  of  William  Hammond  were  fettled  in  like 
manner.     Since  which  William  Hammond  was  dead  inteftate, 
leaving  defendant  and  four  children  .That  the  aoo/.  was  paid  by 

btr 
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her  father  on  the  execution  of  the  fettlements,  and  the  reinaiA«» 
iug  I  go/,  was  paid  foon  afterwards. 

Upon  the  25th  of  February,  1734^  this  caufe  wat  heard  be« 
fere  the  Mafter  of  the  Rolls,  who  decreed  an  account  of  the 
perfonal  eftate  of  fHUuim  Hammmdy  and  that  the  fame  ihould 
he  applied  in  pigment  of  what  the  Mafter  ihould  certify  to  b^ 
due  to  the  plaintiffs,  and  all  other  the  bond  creditors  of  Wil* 
lism  Hammnd  in  a  courfe  of  admintftration.  The  fame  direc* 
tion  with  regard  to  the  perfonal  eftate  of  G€rman  Hammonds 
And  if  the  perfonal  eftates  were  not  fufficient  to  pay  the  plain- 
tiffs and  other  bond  creditors,  then  his  Honour  declared,  that 
the  fettlement  fa  made  of  the  leafehold  eft:ates  w^s  fraudulent 
with  refped  to  the  creditors,  and  ought  to  be  fet  afide  ;  and  that 
fuch  part  of  the  leafehold  as  was  the  proper  eftate  of  German 
Hammond^  at  the  time  of  making  .the  faid  fettlements,  (hould 
be  applied  in  fatisfaSion  of  fuch  ofhis  bond  creditors,  as  hifl| 
perfonal  eftate  fhould  fMl  fliorc  of  fatisfying.  The  fame  di« 
regions  with  regard  to  William  Hammond's  leafehold  eftates, 
as  were  his  proper,  eftate  at  the  time  of  the  fettlements,  and 
Elisuibitb  Hammond  WBS  to  come  to  an  account  for  the  rents  ot 
the  leafehold  eftates,  and  if  there  ftiould  not  be  fufEcienc  to 
pay  the  bond  creditors,  then  that  a  competent  part  of  the  leafe- 
hold eftates  of  Gtrman  and  fFiUiam  be  fold,  and  the  money  ap- 
plied to  pay  the  bond  creditors,  and  ordered  that  the  matter  of 
the  bill  that  fought  to  impeaeh  the  fettlement  of  the  freehold 
eftate,  and  to  make  the  fame  liable  to  the  plaintiffs  demands^ 
iBiould  be  djfmifled  without  cofts* 

From  which  decree  Elizabeth  Hammond zppedlcd^  and  infifted 
the  decree  ought  to  be  redified  as  to  the  account  direded 
againft  her  of  the  rents  and  profits  of  the  leafehold  efkites ;  for 
that  it  appeared  by  the  proofs  in  the  caufe,  that  the  200/.  was 
mid  down  in  fpecie  at  the  execution  of  the  articles  by  the 
defendant's  father,  and  that  the  looL  was  afterwards  paid  by 
him  to  JVilUam  and  German  Hammond^  and  therefore  the  fet- 
tlement of  the  leafehold  eftates  was  not  fraudulent,  nor  ought 
defendant  to  account  for  the  rents  and  profits  thereof,  and 
tiut-  that  by  the  faid  decree,  the  plaintifPs  bill,  fo  far  as  it 
Ibtight  relief  againft  the  fettlement  of  the  freehold,  was  dif- 
0ii&d  without  cofts^  notwithftanding  the  confideration  was 
^proved  to  have  been,  paid,  and  for  that  fhe  had  poflefTed  no 
part  of  the  perfonal  efbte  of  German  or  William^  and  her  an- 
fwer  was  in  no  fort  falfified }  for  which  reafons  the  bill  as 
againft  her  ought  in  general  to  have  been  difmifTed  with  cofH» 
and  therefore  prayed  the  decree  might  be  re£tified  in  all  fuch 
rparticulars. 

Lmrd  Chanceller :  There  Is  no  evidence  whatfoever  in  the 
caufe  to  impeach  the  fettlements  of  a£lual  fraud. 

But  what  the  plairitif&  jnfift  on,  is.  That  German  Hammond 
fnas  largely  indebted  at  the  time  of  making  the  fettlements  on 
fyilliam  the  fon,  and  that  therefore  thefe  fettlements  were  frau- 
dulent upon  the  ftatute  of  the  1 3th  of  Eli%.  ih.  5.  which  regards 
creditors  only^  I 


I  muft  confider  this  a£t  of  parliament  as  it  would  have  been 
confidered  at  law,  for  I  will  not  lay  doWn  ^ny  other  rule  o£ 
conftni&ion,  in  equity,  than  is  followed  at  law  upon  thisftatute. 

What  is  prayed  by  the  creditors,  is  the  ajpplication  of  the(e 
leafehold  terms  as  afl^ts  for  the  fatisfadioxi  ^  their  debts.  The 
prefent  is  a  cafe  of  general  creditors^  and  not  of  mortgagees^^ 
judgment  creditors  or  purchafers  ;  and  therefore  not  fo  nrong» 
as  where  a  man  has  paid  his  money  for  the  fame  eftate  ;  which 
would  have  brought  it  within  the  ftatute  of  the  irj  EUz.  cab*  4. 
which  makes  every  conveyance  made  for  the  intent  to  defraud 
purchafers,.  for  a  good  confideration,  to  be  utterly  void* 

There  are  three  fettlements  in  queftion,  the  firft  of  a  freehold 
eftate,  the  fecond  of  a  leafehold  eftate  called  Fori^  and  the 
third  of  another  leafehold  eftate. 

fyilHam  Hammond  the  fon  married  the  daughter  of  one  Sttd^ 
man  without  the  ooafent  of  the  fathers  of  either  fide,  no  articles 
nor  fettlement  were  made  before  the  marriage ;  Mr.  Sudman  afp* 
terwards  propofed  to  Girman  Hamm$nd  to  give  300  Z.  as  a  por-» 
tion  with  his  daughter,  if  he  would  make  an  adequate  fettle* 
ment ;  afterwards  a  kind  of  furvey  was  taken  of  the  premiiTes 
propofed  to  be  fettled,  and  therefore  the  fettlement  was  not 
merely  colourable. 

The  confideration  for  fettling  the  freehold  is  200  /•  paid  $ 
there  is  no  pretence  to  impeach  this,  it  is  a  fair  tranfaSion  as 
can  be* 

T4ie  fecond  is  a  fettlement  of  the  leafehold  eftate  called 
Ford^  made  in  confideration  of  the  marriage  .alisady  had,  and 
for  the  confideration  of  100/.  paid,  or  fecured  to  be  paid. 

The  qudtion  is.  Whether  this  fliaU  prevail  agaiaft  the  cre« 
ditors  of  Girman  as  a  good  fettlement. 

A  great  deal  has  been  faid  upon  this  head,  but  it  depends 
ipon  circumftances,  and  tvtry  cafe  varies  in  that  refped. 

There  are  many  opinions  that  every  voluntary  fettlement  is  ^  fettlcmeiit 
not  fraudulent ;  ^hat  the  judges  mean  is,  that  a  fettlement  being  voluntary, 
being  voluntary  isnotfor  thatreafonfiraudulent,  butanevidence  '"i^^^**'J^^ 
of  fraud  only,     Bowf^  cafe  in  i  Fem.  193.    i  Mod.  iig'butwTJldllS^ 
hd.  Finbam  v*  Mtdlim.  Though  J  have  hardly  known  one  cafe,  of  fraud  ooly, 
where  the  perfbn  conveying  was  indebted  at  the  time  of  the  con-  ^^^^  hardly 

r     V^  «        *i  t  ^        ^    t  X.  1      a  cafe,  where  tlie 

veyance,  that  has  not  been  deemed  fraudulent ;  there  are,  to  be  perfonconrejinf 
fure,  cafes-of  vdbuntary  fettleoieats  thatarcinotfraudulent,  and  was  indebted  at 
thofeare,  where  the  pcrfon  making,  is  not  indebtedat  the  time  ;  ^^^^  ^i^t%e«*  *^ 
in  which  ca(is,iubiequent  debts  will  not  (bake  fuch  fettlement.  deemed  frmuda- 

lent. 
AToluntary  fettlcfneat  is  not  fraudulent,  where  the  perlba  jBtkiBg  is  not  iadebtedat  the  timej^  nox 
iriU  fabfeqnent  debtf  ihake  f«ch  tettlcxneat. 

But  I  will  notisnter  into  a  nice  difquifition.  Whether  every 
vpluntary  fettlement  is,  or  is  not,  fraudulent?  Becaufe  t 
think,  as  to  the  Ford  eftate,  there  was  a  valuable  confideration, 
upon  the  face  of  the  fettlement,  for  the  father  was  tenant  for 
Ufe«  and  the  fon  intitled  to  the  revcrfion  in  tati»  And 
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And  where  fi^ther  and  fon  join  in  a  marriage  fettlement,  it 
is  a  bargain  for  a  good  and  valuable  confideration,  and  has 
been  lb  held  in  feveral  cafes ;  but  then  the  queftion  is^  Whe* 
ther  it  has  been  eictended  to  creditors*. 

In  the  prefent  d^fe^  the  fon  could  not  haye  fettled  the  refi- 
duary  intereft»  without  the  father's  help,  becaufe  he  was  te*- 

^Wlieretliefii-  ^^^^  *"  ^*'*  ^"  tevcrfion,  and  not  in  poffeffion;  but  if  the  fa- 
ther teaant  for  ther  had  been  tenant  for  life,  and  the  fon  tenant  in  fee,  and 
life,  and  fon  te.  had  joined  in  fuch  fettlement,  it  would  have  made  a  material 
hXitvA^t  difference,  for  then  I  fhould  have  thought  this  good  againft 
it  it  sooii  tiaiAft  creditors  ;  for  there  was  no  occafio'n  for  the  fon's  joining,  as 
creditors,  for  the  ^jj^  f^^  might  have  difpofed  of  the  rcfiduary  intcreft  without 

foo  might  have    *.  ^  '^  ^ 

difpoiedofthe      Dim. 

sefidoary  intcrtft  without  the  father*!  joiniag • 

I  am  of  opinion  befides,  here  is  a  fair  pecuniary  confidera- 
tion, as  there  was  a  fum  of  money  paid,  amounting  to  lOo/. 
by  Sudman  to  German  Hammond^  and,  when  paid,  exprefled  to 
be  on  account  of  the  third  lOo/.  agreed  to  be  given  hyStedmofi 
as  a  portion,  and  no  other  account  appears  to  have  paffed  be«* 
tween  Stedman  and  Hammond  but  this. 

As  to  the  affignment  of  the  other  leafehold  eftate,  it  is  of  a 
Yery  different  nature ;  for  it  is  exprefled  to  be  in  confideratioa 
of  the  marriage,  and  divers  other  good  confiderations. 

All  the  deeds  bear  date  the  fame  day,  and  it  is  infifted  it  is 
inartificial,  to  fplit  them  into  three. 

But  I  cannot  think  it  is  fo  here ;  for  they  have  made  the 
confideratioa  of  the  freehold  200/.  and  of  thejPi^r^  eftate  iooL 
and  I  cannot  take  in  the  confideration  of  thofe  deeds,  which 
have  a  quid  pro  quo^  and  a  confideration  of  their  own,  to  fup- 
port  a  third  deed. 
When  t  fiither       ^^^  ^^  ^^^  ^^^  fettlement  is  a  plain  badge  of  fraud,  for  German 
uket  back  an     Hammond  took  back  an  annuity  to  himfelf  and  his  ^wife  for  life 
•nauity^to^the    ^f  ^7  /.  which  probably  was  the  full  value  of  the  eftate  com- 
filte\ompii2ed  prized  in  this  deed,  and  therefore  gave  the  fon  nothing;  which 
in  the  fettle-      i$  almoft  tantamount  to  a  continuance  in  poffeffion,  and  has 
!u!uiwM«f'tfl  t  always  been  deemed  a  ftrong  circumftance  of  fraud, 
foodnuince  in  pofieiSon  $  and  creditor!  will  be  relieved  againft  fuch  iettlemenC* 

/  Therefore  I  am  of  opinion  the  creditors  ought  to  be  relieved 

againft  this  fettlement. 

The  decree  was  made  in  Feb.  1734,  very  near  four  years 
ago,  and  if  I  (hould  enter  into  the  confideration  of  cofts,  I 
doubt  I  muft  give  the  plaintiffs  cofts  before  the  rafter,  and 
though  the  bill,  as  to  two  of  the  matters,  has  no  foundation 
for  relief,  yet  as  to  a  third  part,  viz.  the  laft  fettlement,  it  is 
as  clearly  for  the  plaintiff;  therefore,  for  all  parties,  it  will  be 
better  to  drop  the  cofts. 

His  Lordftiip  therefore  ordered  the  faid  decree  to  be  afSrm* 
ed,  fave  as  to  that  part  thereof  which  relates  to  the  fettlement 
©f  the  leaiehold  eftate  called  Ford^  and  as  to  the  plaintiff^s  bill. 
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lb  (ar  as  it  feeks  to  impeach  the  fettlement  of  that  leafehold  ef- 
tate,  and  to  make  the  fame  liable  to  the  plaintiff's  demands  ; 
bis  Lordihip  difniifled  the  fame  without  cofts. 

And  as  to  the  cofts  of  the  reft  of  this  fuit,  that  the  faid  decree 
irhereby  the  fame  are  referved  till  after  the  faid  report,  be  varied 
u  follows:  That  to  the  time  of  hearing  this  caufe  at  the  Rolls, 
DO  cofts  be  paid  on  either  fide,  but  that  the  confideration  of 
cofts  of  fuch  other  parts  of  this  caufe  from  fuch  hearing,  be  re- 
ferved till  the  mafter  fliall  have  made  his  report  s  the  ten  pound$ 
<epofit  to  be  paid  back  to  the  defendant. 


(D)  Conmnuifftlie  manner  Of  performmsasreementA  vem-tit.  % 

▼ern*  is79sS^ 

November  27th  1739.  ^^^^'^ 

Arthur  (yKeefe  Efq;  and  Ifabella  his  wife,     —     Plaintiffs. 
James  Caltborpe  Efqj  ■  —— ^        Defendant. 

THE  plaintiff  Ifabella  being  poffefled  of  old  and  new  South      Cafe  7. 
Sea  annuities  and  Bank  ftock,  and  a  marriage  being  in-  where  children 
tended  between  the  plaintiffs,  previous  thereto,  the  plaintiff  Ifa-  «ndcr  a  mamaKe 
*iffli,  for  fecuring  the  ftocks  and  dividends  for  her  feparate  ufc  ^l'!^^"*?'  ^*''* 

J    1  •/•/•»  •  y^  n       »»L  i«tt       •!  obtained  a  con- 

and  difpofal,  notwithltanding  her  coverture,  did  by  indenture,  tingem  advan- 
with  the  pirivity  of  the  plaintiff  y/r/;i«r,  transfer  the  ftocks  to  the  '•&«»  the  court 
defendant,  his  executors  and  adminiftrators,  in  truft  that  he,  his  tT^ihl;°yS^^ 
executors  and  adminiftrators  (hould  pay,  or  fuffer  plaintiff^^^/A?  of  the  iOue  after 
to  receive  thedividends  and  profits  thereof  for  her  feparate  ufe  du«  «»a"'He» 
ring  her  life;  provided,  that  if  Ifabella  furvived  Arthur ^  then  the 
defendant,  his  executors  or  adminiftrators  ftiould  transfer  the 
fame  to  the  plaintiff  7/27^///^,  her  executors  or  adminiftrators,  or 
to  fuch  perfon  as  (he  ftiould  apart  from  her  hufband  by  deed  or 
will  appoint,  and  for  want  of  appointment,  to  the  iffue  of  her 
body,  and  for  want  of  fuch  iffue,  then  as  to  one  moiety  of  fuch 
of  the  ftock  as  ftiould  be  remaining  at  the  death  of  Ifabella^  in 
truft  for  the  plaintiff  >/r/i&i/r,  his  executors  and  adminiftrators ; 
and  as  to  the  other  moiety  in  truft  for  the  defendant,  and  one 
Jebn  Burreli  the  brother  of  the  half  blood  oi Ifabella^  their  exe- 
cutors and  adminiftrators. 

The  marriage  took  effed",  and  plaintiff  ^W/^  by  Arthur's  con- 
fent  applied  to  the  defendant  to  fell  part  of  the  annuities,  and  to 
pay  the  money  to  her,  and  to  affign  the  truft  to  fome  other  truf- 
tees;  declaring  to  him  it  was  not  her  intention  that  the  fame 
ibould  be  unalterable,  but  only  to  preferve  the  fame  in  her  own 
difpofal ;  but  the  defendant  infifting  he  could  not  fafely  fell  the 
fame  or  affign  his  truft  without  the  diredions  of  the  court  of 
chancery,  the  plaintiffs  therefore  by  their  bill  pray  that  the  de- 
fendant might  iaffign  bis  truft,  and  that  the  ftock  and  annuities 

Vol.  I.  Q  might 
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might  be  transferred,  fubjedto  fuch  ufes  as  I/abilla  zlone  fhoulcl 
from  time  to  time  dired,  and  for  want  thereof,  fubje^  to  the 
trufts  in  the  fettlement. 

Lord  Chancellor:  Where  under  a  marriage  fettlement,  the  chil- 
dren have  obtained  a  contingent  advantage,  I  will  not  vary  it  to 
the  prejudice  of  the  iiTue  after  the  marriage  ;  if  I  (hould,  I  might 
fit  here  only  to  alter  marriage  agreements  upon  the  particular 
whim  of  a  feme  covert.  Therefore  let  the  pWmtiS  I/abella  make 
the  appointment,  and  let  the  appointee  take  fuch  intereft  as  the 
law  will  give  him  ;  for  I  (hall  not  lend  him  the  aififtance  of  this 
court  to  make  fuch  appointment  more  efFe£lual  than  it  will  be 
at  law. 

A  perfon  might  as  well  bring  a  bill  in  this  court  to  change 
'^^  ^S  ^^'^  truftees  to  preferve  contingent  remainders  ;  if  the  defendant  had 
niere*^trttftct*  been  merely  a  truftee  for  the  lady,  there  might  be  feme  grounds 
for  a  wife  «n-  for  this  application  ;  though  if  I  was  inclinable  to  change  the 
fcVtieiTntwrth-  truftee,  I  would  not  do  it  unlefs  it  went  firft  before  the  Maftcr  to 
out  fending  it     examine,'  Whether  the  perfon  propofed  is  a  proper  perfon. 

firft  to  the  maf- 
tcr, to  fee  if  the  perfon  propofed  is  a  pj-oper  perfoo. 

A  new  truftee  being  by  the  cbnfent  of  all  parties  added  to  the 
old  one,  his  Lordftiip  decreed  the  defendant  to  transfer  the  an-» 
nuities  in  queftion  in  fuch  manner,  as  to  veft  the  fame  in  him- 
felf  and  the  new  truftee,  fubje£l  to  the  fame  trufts  as  are  in  the 
faid  deed  of  agreement;  and  Jecreed  that  the  plaintiff's  bill 
(hould  be  as  to  other  matters  difmifted. 


CAP.      VII. 

^tmtnt({rdto?04 

Fide  title  Executors. 
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CAP.      VIII. 

Dtcemhir  the  2lft  I737« 

Anon.  Cafe  8. 

A    Foreigner  in  the  King  of  Pruffia's  fervice  applies  to  ^^^^  The  perfont^of 
t\,  court,  tocompel  his  wife,  now  redding  at  Z)^/%iVi,  tode-j^t*J*^gotho- 
fiver  up  his  children;  one  of  15,  and  another  of  13  years  of  age,  rity  of  this  courts 
to  be  educated  by  him  as  having  a  natural  right  to  the  care  of^j^J^^'i^j^^^ 
theai.     A  bill  was  brought  fome  years  ago  by  the  wife,  who  had  Hiolgh  their  pe- 
then  been  feparated  from  her  hufband  aconfiderable  time,  to  have  font  are  our  of 
an  allowance  out  of  ftocks  here  in  England^  belonging  to  her,  for  ^^t^ihep^ 
the  maintenance  of  the  children  \  which  was  decreed  accordingly,  pertythey  have 

heifein  tkefvadiy 
it  under  the  controul  of  it* 

Lord  Chancellor :  I  have  no  power  over  the  perfons  of  foreign- 
ers  any  longer  than  while  they  are  in  England^  for  then  they  owe 
a  local  obedience;  but  as  they  are  now  in  foreign  countries,  my 
authority  will  not  reach  them ;  but  though  I  cannot  come  at  their 
perfons,  yet  I'might  lay  might  lay  my  hand  upon  any  property 
they  have  here  in  ftocks,  (sff.  but  as  a  fum  of  money  has  been 
already  ordered  out  of  a  fund  belonging  to  the  petitioner's  wife, 
for  the  maintenance  of  her  children,  I  cannot  make  any  alteratiori 
in  that  order,  while  the  children  continue  under  her  cuflody,  for 
jt  is  given  merely  upon  their  account,  and  not  the  mother's. 

Deamber  the  41th  1739. 

Ramkljin/eai  of  the  town  of  Calcutta^   zt  Fort  7    p,  .    .^ 
miliam  in  Bengal  and  others,     _     —      J    riamtiits: 

Hugh  Barker  an  infant,  by  his  guardian  and   ?  n  r     1 
others,  Et  e  contra.  J  defendants, 

IT  was  moved  on  behalf  of  the  Plaintiff  in  the  original  caufe,     ^      9* 
that  he  may  be  at  liberty  to  fue  out  duplicates  of  the  com.'^^**^"'^*  **'"" 
.„  1    •'1  .         r  •        1    ••     i-n   t  -ti  .       ,  ^  ^     retted  a  com- 

miffion,  to  take  his  anfwer  to  the  plaintitt  sbill  m  the  crofs  caufe,  mifljon  to  the 
and  that  the  commiflioners  may  by  fuch  commiilion  be  impower--Eaft  indies,  to 
cd  to  fwear  an  interpreter,  to  interpret  the  oath  to  the  ^^f^^^^^^^^^^l^^^^l^^^^ 
in  the  crofs  bill,  and  to  tranflate  his  anfwer  from  the  Bengallzntio  the  croft 

bill,  who  wa«  of 
theGentou  religiofi;  and  impowered  two  or  three  of  the  comminioneri  to  admtniller  fuch  oath 
ifi  the  ffioftfoJann  manner,  as  tn  their  difcretioot  iball  feem  meet  ;  and  if  they  adminiAred  any  other 
oath  than  the  Chri^ian,  to  certify  to  the  court  what  was  done  by  them  |  that,  if  there  ihould  be  any 
^ubc  ai  to  the  Talidity^  the  opinion  of  the  judges  might  be  taken. 

C  2  language 
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language  into  Efiglifij  if  it  (hatl  be  found  neceflary,  and  that 
thefe  words  corporal  ind  upon  the  holy  Evangeliji  may  be  left  out 
of  the  commiiEon,  and  infiead  of  the  latter  words,  on  a  proper 
oath  in  the  moft  folemn  manner,  or  fome  other  proper  words, 
and  agreeable  to  the  circumftances  of  the  defendants  cafe,  may 
be  inferted  in  their  room. 

In  fupport  of  the  motion  was  cited  i  Firn.  263.  Anon. 
Where  a  Jew  was  ordered  to  be  fworn  to  his  anfwer  upon  the 
Pentateuch.     HaU^s  2d  part  oftht  Pleas  of  the  Crown.  279. 

Lord  Cbancelhr:  It  depends  upon  what  is  admitted  on  the 
other  fide,  that  the  defendant  in  the  crofs  caufe  is  of  the  Gentou 
religion,  and  an  idolater. 

I  have  often  wondered,  as  the  dominions  of  Great  Britain  are 
fo  extenfive,  that  there  has  never  been  any  rule  or  method  in 
cafes  of  this  fort. 

The  general  rule  is,  that  all  perfons  who  believe  ^  God,  are 
IMoitMa  of     capable  of  an  oath  ;  and  what  is  univerfally  underftood  by  an 
oath  is,  that  the  perfon  who  takes  it^  imprecates  the  vengeance  of  God 
upon  him^  if  the  oath  he  takes  isfalfe. 

It  was  upon  this  principle  that  the  judges  were  inclined  to 
admit  the  Jews  who  believed  a  God,  according  to  our  notion  of 
a  God,  to  fwear  upon  the  Old  Teftament. 
«  And  lord  Hale  very  juftly  obferves,  it  is  a  wife  rule  in  the 
kingdom  of  Spain  \  that  a  heathen  and  idolater  (hould  be  fworQ 
upon  what  he  thinks  is  the  moft  facred  part  of  his  religion. 

If  a  Jew  (hould  be  indicted  for  perjury,  and  it  is  laid  in  thq  in* 
didment  that  he  fwore  tadfis  facro-fan^iis  Dei  evangeliis  ;  yet  ac-* 
cording  to  Hale  the  word  evangeliis  in  the  indi£kment  may  be  an- 
fwtired  bythe  OldTeftament,  which  is  the  evangeliumoi  the  Jews. 

In  order  to  remove  the  difficulties  in  this  cafe,  I  (hall  dire6l 
that  thefe  words,  upon  the  holy  evangelijls^  may  be  left  out. 

The  next  conderation.  What  words  muft  be  inferted  in  their 
room  ?  Now  on  the  part  of  the  plaintiff  in  the  crofs  bill,  it  is 
defired,  that  I  fhould  appoint  a  folemn  form  for  the  oath  :  I 
think  this  very  improper  ;  becaufe  I  may  poffibly  direfl  a  form 
that  is  contrary  to  the  notions  of  religion  entertained  by  the 
Gentou  people. 

I  will  therefore  make  this  rule.  That  two  or  three  of  the  com* 
milHoners  may  adminifter  fucb  oath  in  the  moft  folemn  manner, 
as  in  their  difcretions  (hall  feem  meet  \  and  if  the  peffon  upon 
the  ufual  oath  being  explained  to  him  (hall  confent  to  take  it, 
and  the  commii&oners  approveof  adifiiniftring  it  (for  he  may  pec- 
haps  be  a  Chriftian  convert)  the  difficulty  is  removed ;  or  if  they 
fhould  think  proper  to  adminifter  another  oath«  that  then  theyt 
ihal)  certify  to  the  court,  what  was  done  by  them,  and  that  will 
be  the  proper  time  to  controvert  the  validity  of  fuch  an  oath, 
and  to  take  the  opinion  of  the  judges  upon  it,  if  the  court 
fhould  have  any  doubt 

The  words  corporal  oath  may  ftand,  for  lifting  up  an  arm, 
er  other  bodily  member.  l%i»  will  come  up  to  the  meaning  of  a 

corporal 
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eorpofal  oath;  but  upoii  tht  Attorney  GineraT%  fuggefting  thatsirZ)«%/ii^. 
there  ilright  be  no  ceremonies  in  their  form   of  taking  oaths, 
thefe  words  were  likewife  left  out,  and  the  powers  nwftfiUmnfy 
to  be  mferted  in  their  room. 

There  was  likewife  a  crofs  motion  for  Barker  the  defendant 
in  the  original  and  plaintiff  in  the  crofs  bill,  that  all  further 
proceedings  in  the  original  caufe  may  be  ftayed  until  the  plain- 
tiff in  the  original  caufe,  and  the  defendant  in  the. crofs  caufe^ 
fliall  have  fully  anfwcrcd  the  crofs  bill. 

'  Lord  Chancellor:  The  general  rule  in  this  court  is  not  to  ftay  The  court  will 
proceedings  in  an  original  caufe,  till  the  anfwer  comes  in  to ^nl%^nV!^t^^ 
the  cro(s  bill,  but  to  ftay  publication  only.     Indeed  it  would* nal€aure,*ciu 
have  been  of  coutfe  to  ftay  proceedings  in  the  original  caufe,  tht  anfwer  comet 
if  the  plaintiff  in  the  crofs  caufe  had  brought  his  bill,  before  b"j,7^J;j;3[* 
he  bad  put  in  an  anfwer  to  the  original  bill.  *  only  tta; pukU- 

In  the  caufe  of  Omychund  v.  Barker^  V  Franco  v.  Barter,  "^o^. 
there  were  two  more  orders  of  the  fame  day  to  the  fame  pur- 
fofc. 

-  ftEq.Clf.tbf. 

Mich.  term.  1744.  w- pi.m- 

^^^  SceWUf.Rcp. 

84. 
Omychund  v.  Barker.  Harg  Go.Lit.€. 

T^Urfuant  to  the  order  above  of  the  4th  of  December  1739,  a  Cafe  10. 
X     commiffion  went  to  the  Eaji  Indies,  and  on  the  J2th  of  Lo^dchancellor, 
/«&r«tfry  174.2,  the  commiflioners  certified,  that  among  other  aflifted  by  Urd 
witnefies  for  the  plaintiff,  they  had  examined  RamkiJJlnfeat^  and  ^^l^^^^^^'e 
Ramchurnecooherage,  and  feveral  others,  fubje£ts  of  the  Great  |^/^,^sjnVur4 
Mogul,  being  perfons  who  profefs  the  Gentou  religion,  and  chief  Baton 
that  they  were  folcmnly  fworn  in  the  following  manner,  viz.  ''"^*^'  l^ff'' 

«t  T-L     /  I  i-         /  •         1     r  •   L       i>  •  ri  •    n  n'«n  that  the  dc- 

•*  1  be  leveral  perfons  bemg  before  us,  with  a  bramin  or  Frieft  pofitien  of  wit- 
'*  of  the  Gentou   religion,  the  oath    preftribed  to  be  taken  ncflei  of  the 
"  by  the  witneffes  was  interpreted  to  each  witnefs  refpec- f;*",';j"  "jjjj^^^ 
''  tively ;  after  which  they  did  feverally  with  their  hands  touch  to  their  eerenoL 
**  the  foot  of  the  Bramin  or  Prieft  of  the  Gentor  religion,  be-  nies,  ought  upoa 
"  ing  alfo  before  us  with  another  Bramin  or  Pr     '  of  the  fame  cuLftwwl'if 
^^  religion,  the  oath  prefcribed  to  be  taken  by  t!.    witneffes  was  this  ca(t  to  be 
**  interpreted  to  him;  after  which  Neender  am  Surmah,  being  "*^  •■  *^'''«*^ 
''  himfclf  a  Prieft,  did  touch  the  hand  of  theBramin,  the  fjtme  ''^  ^^^^^* 
**  being  the  ufual  and  moft  folemn  form^  in  which  oaths  are 
*^  moft  ufually  adminiftred  to  witneffes  who  profefs  the  Gentou 
^*  religion,  and  the  fame  manner  in  which  oaths  are  ufually 
^^  adminiftred  to  fuch  witneffes  in  the  courts  of  juftice,  ereAed 
^'  by  letters  patents  of  the  late  King  at  Calcutta.** 

The  caufe  came  on  this  term  upon  the  merits,  and  the  bill 
was  brought  to  have  a  fatisfa^ion  for  67,955  rupees,  amount* 
ing  to  about  7,600/.  Englijh  money,  from  the  eftate  of  the  late 
mr.  Barker,  the  father  of  the  defendant. 

Mr.  Barker  in  July  1729  being  appointed,  by  iYit'Eofi- India 
Company,  Chief  of  Patna^  applied  to  the  plaintiff,  who  was  a 
confiderable  merchant,  to  be  engaged  in  partnerft^ip  with  him 
in  the  fiile  of  goods, 
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The  plaintiff  was  to  advance  the  money  for  buying  the  goodi^ 
and  in  confideration  thereof  Mr.  Barker  was  to  allow  him  in- 
tereft  upon  a  moiety  at  12/.  per  cent* 

The  goods  were  fold  by  Mr.  Barker  for  a  great  profit,  and 
the  whole  money  received  by  him ;  but  he  refufed  to  come  to 
any  account  with  the  plaintiff,  upon  which  he  filed  his  bill  in 
1736,  in  the  mayor's  court  at  Calcutta^  and  when   the  caufe 
/  was  ready  for  hearing  there,  Mr.  Barker  left  CalcuttOy  and  took 

his  pafTage  in  a  French  Eajl-India  ibip  for  Europe^  and  upon  his 
withdrawing  himfelf,  the  court  at  Calcutta  interpreted  it  to  be 
a  flight  from  juftice,  and  decreed  that  he  fhould  pay  plaintifPs 
demand  in  full,  and  all  his  cofts. 

Mr.  Barker  died  in  the  voyage,  but  by  his  will  made  on  the 
2ifl  oi  December  1736  charges  hi§  real  and  perfonal  eflate  with 
the  payment  of  his  debts. 

The  end  of  the  bill  was,  that  all  books  and  papers  relating  to 
the  dealings  between  Mr.  Barker  and  the  plaintiff  might  be  pro- 
duced, and  that  the  fum  before  mentioned  might  be  paid  with 
fubfeqUent  intereft,  and  the  cofts  in  the  mayor's  court  at  Ctf/fft//^. 
SiiDudUj  Rider*  Mr.  Attorney  General  for  the  plaintiff  offered  to  read  the  de- 
pofition  oiRamkiJfenfeaty  but  thecounfel  for  the  defendant  objeft- 
ing  to  his  being  a  proper  witnefs.  Lord  Chancellor  ordered  the 
commiflion  and  the  return  to  be  read,  and  likewife  the  letters 
patent,  bearing  date  the  12th  ofSept,  the  13th  of  the  late  King, 

Mr.  Tracy  Atkyns  argued  in  fupport  of  the  objeftion, 

ly?.  That  as  the  law  of  England  now  ftands,  no  oath  can  be 
adminiftred  to  make  a  man  a  competent  witnefs,  but  the  oath 
upon  the  evangel ifts. 

2dlyj  That  it  would  be  contrary  even  to  the  rules  of  equity 
to  admit  any  other. 

The  fubflance  of  this  argument  follows  : 

I  will  endeavour  to  fhcw,  from  the  oldeft  authorities  extant 
down  to  the  prefept  time,  that  the  rule  has  been  uniform  an4 
invariable  as  to  the  particular  oath  required. 

Fleta^lib,^,  c.  22.  /».344.  ^^  J ur amentum  eft  affirmatio  vel negatio 

**  de  aliquo  attejlationefacra  rei  firmata^^ ^  fo  that  as  long  ago  asj?^/. 

^  the  firft's  time,  which  is  at  leaft  400  years,  the  general  definition 

of  an  oath  was  a  perfon's  affirming  or  denying  a  thing,  with  a 

folemn  appeal  to  the  facred  writings  for  the  truth  of  what  hefaid. 

Bra£fon^  foL  116.  the  oath  that  was  adminiftred  by  the  juf- 
tices  itinerant,  to  the  jury,  fummoned  to  inquire  for  the  crown, 
agrees  exadtly  with  this  definition  :  *'  Hoc  auditejuftitiarii^  quod 
*  *  ego  veritatem  at  cam  de  hoc  quod  a  me  interrogabitis  ex  parte  domini 
*'  reg'ts<i  et  fideliter  faclam  id  quod  mihi  pracipietis  ex  parte  domini 
**  regis ^  et  pro  aliquo  non  omittam^  quin  itafaciam  pro  pojfe  meo  ; 
^^  ftc  me  Deus  adjuvet,  et  hac  fanSfa  Dei  evangelia.'* 

Briton  de  Challenge  de  Juror Sy  c.  53.  p.  135.  defcribes  the  oath 
thus:  *"' ^e  jeo  verite  diray^  feDieu  moi  aide  ^  les  feintz^  ^ 
*^p*/out  les  evangelies  beyfes  touts  hoorsficome  notre  foy  £!f  notrefauva^^ 
^'  tion:' 

In  Fortefcue  de  Laud*  Leg,  Anglia^  c,  26,  p.  58.  oSavo  edition, 
intituled.   How  jurors  ought  to  be  informed  by  evidence  and 

witneflfes. 


Allen.  23 

vritnefles,  he  fays,  **  Et  tunc  adducere  poUjl  uiraque  pars  coram 
**  iifikm  juftitiariis  et  juratisj  omnes  etjingulos  tefles^  quos  pro  par^ 
•*  tefud  producere  velit^  qui  fuper  fan£iaDei  evangelia^  per  juftici^ 
**  arioi  oneratt^  tejiijicabuniur  omnia  qua  cogmfcunt  prohant'ia  ve^ 
•*  ritatem  fa^ij  de  quo  partes  contendunt,'* 

So  that  your  LordOiip  fees  it  is  omnes  etjingulos  tejles^  with- 
out any  exception  of  perfons  whatfoever,  qui  fuper  fan£ia  Dei 
rvangelia  onerati  teJHJicabantur. 

Lord  Coke  in  his  2d  Injlitute^jg  upon  theftatute  of  ff^efimin- 
fler  the  2d,  fays,  ^^Amw  oath  cannot  he  impofed  upon  any  fubje^ 
**  without  authority  cf  parliament^  hut  the  giving  of  every  oath  mujl 
**  he  warranted  hy  ait  of  parliament^  or  by  the  common  law  time  out 
"  of  mind  *^  And  in  the  719th  page  of  the  fame  Injiitute  in  the 
margin,  ^^None  can  examine  witnejfes  in  a  new  manner^  or  give  an 
"  oath  in  a  new  cafe^  without  anaSf  of  parliament,** 

And  in  his  3d  Injiitute^  c.  14.  p.  165.  intituled,  Of  Perjury, 
Subornation  of  Perjury,  and  incidentally  of  oaths,  fai.th,  that 
the  word  oath  is  derived  from  the  Saxon  word  Eoth^  and  that  it  is 
exprefled  by  three  feveral  names,  1  H^facramentum afacrd  (ff  mente^ 
becaufe  it  ought  to  be  performed  with  a  facred  and  religious 
mind,  quia  jur are  eJlDeum  in  tejlem  vocare^  et  eft  a£ius  divini  cultus. 
adiy,  by  jur  amentum  ajure^  which  Jignifieth  law  and  righty  he- 
eauji  both  are  required  and  meant ^  or  becaufe  it  mujl  be  done  with  a 
jufl  and  rightful  mind.     3d  ly ,  jus  jurandum  a  jure  et  jurando. 

And  in  the  very  next  fe<3ion  he  faith.  An  oath  is  an  affirmation 
or  denial^  hy  any  Chriftian^  rf ony  thing  lawful  and  honejiy  before 
one  or  more  that  have  authority  to  give  the  fame  for  advancement  of 
truth  and  rights  calling  Almighty  God  to  witnefs^  that  his  teJHmony  is 
true.  So  as  an  oath  is  fo  facred^  andfo  deeply  concerneth  the  confciences 
ofCbriJlian  men^  as  the  fame  cannot  he  minijlred  to  any^  unlefs  the 
fame  he  allowed  hy  the  common  law^  or  by  fome  a£i  of  parliament ; 
neither  can  any  oath  allowed  hy  the  common  law^  or  by  a£i  ofparlia^ 
memty  he  altered  but  hy  a6l  of  parliament  \  it  is  called  a  corporal  oathy 
becaufe  he  toucheth  with  his  hand  fome  part  of  the  holy  fcriptures. 

In  the  4th  InJlitute^  c.  64.  p,  279.  he  fays,  An  oath  ought  to  be 
accompanied  with  the  fear  of  God  and  fervice  of  God,  for  ad- 
vancement of  truth,  Dominum  Deum  tuum  timehis^  et  ilUfolifer-  ^^,^  ^l,j,    ^| 
vieSy  et  per  nomen  ilHusjurabiSy  taken  out  of  the  Mofaic  law;  and  ▼.  i|» 
the  words  immediately  following  zrc^BraSfon  faith.  That  an  alien 
born  cannot  be  a  witnefs^  which  is  to  be  underjlood  of  an  alien  infideL 

I  (hall  beg  leave  to  mention  a  flatute  made  in  the  21ft  of 
Hen.  8*  c.  16.  touching  artificers  Grangers,  in  the  4th  fedlion 
of  which 'tis  enadted,  that  the  fame  ftr anger s  Jhould^  upon  lawful 
warning  to  thmgiven^  by  the  wardens  of  divers  mifieries^  within  the 
iities  and  towns ,  prefent  themfelves  to  the  common  hall  of  the  f aid 
crafts^  and  there  to  receive  and  take  their  oath^  and  be  fworn  beforo 
the  wardens  upon  the  holy  evangelijhy  to  be  true  to  the  King,  ice. 

So  thatnotwithftanding  aliens  and  (Grangers  are  the  fubjedls 
of  this  zSt  of  parliament,  yet  without  refervation  of  any  form  or 
ceremony  in  their  own  religion,  relating  to  oaths,  they  are  direS- 
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ed  to  take  the  oath  upon  the  holy  evangel Ifls :  To  that  the  legifla^ 
ture  governed  themfelves  by  the  law  as  it  then  ftood,  and  faw  no 
ireafon  to  alter  it  for  the  private  convenience  of  particular  perfons* 

I  appeal  to  your  Lord/hip*s  judgment,  whether  the  people 
who  are  offered  as  witnefTes^  are  capable  of  taking  an  oath,  z% 
the  law  oi England  conceives  of  it.  The  moft  authentick  hifto- 
f  ies  of  this  part  of  the  world  reprefent  the  natives  as  extremely 
ignorant,  and  particularly  with  regard  to  their  notions  of  re* 
ligion,  abfurd  and  ridiculous,  and  in  their  ideas  of  the  Deity 
fo  grofs,  that  it  would  be  (hocking  even  to  mention.  How  then 
can  they  be  faid  to  perform  fuch  a  ceremony  with  a  facred  and 
religious  mind,  which  the  Vford  facramentum  implies  ? 

It  appears  by  the  certificates  of  the  commiffioners,  and  even 
by  their  own  witnefies,  who  may  be  fuppofed  to  reprefent  it  in 
the  moft  favourable  light,  that  the  ceremony  is  for  the  perfon 
who  fwears  to  fall  down,  and  touch  the  foot  of  the  prieft  with 
his  right  hand. 

Can  this  be  faid  Dium  in  Ujiem  vocare?  Or  is  it  aSfus  divitti 
iuhus  ?  fo  far  from  being  accompanied  with  the  fear  [or  wor-  • 
ihip  of  God,  as  an  oath  by  our  law  ought  to  be]  it  is  meanly 
proftrating  themfelves  at  the  foot  of  a  prieft,  and  calling  upon 
the  creature  inftead  of  the  Creator,  and  cannot  poffibly  raife 
any  other  emotions,  but  thofe  of  contempt  and  ridicule. 

It  is  faid  too,  that  if  fuch  perfon  (hall  fwear  any  thing  con- 
trary to  truth,  that  be  will  be  ejleemed  a  vagabond. 

I  do  not  know  how  far  the  people  of  India  may  be  deterred  by 
fuch  an  apprehenfion  \  but  I  am  confident  great  numbers  of 
perfons  here,  would  be  fo  far  from  thinking  this  a  puni(bment, 
that,  if  the  only  effeft  of  forfwearing  themfelves  was  being  a 
vagabond,  they  would  be  more  inclinable  to  break  an  oath^ 
than  to  keep  it« 

I  do  not  find  that  the  prieft  tells  us  what  are  the  general  no- 
tions of  the  people,  as  to  the  belief  of  a  God,  but  only  that  he 
himfelf  htlieves  in  a  Supreme  Being ;  of  whom  his  fuperior  abili- 
ties and  education  may  have  given  him  fome  confufed  know- 
ledge ;  and  yet  the  bulk  of  the  people  who  have  not  had  thefe 
advantages  ipay  think  quite  otherwife. 

I  (hall  now  beg  leave  to  mention  the  later  opinions. 

Mr.  kr]^2int  Hawkins  in  his  pleas  of  the  crown,  the  laft  folio 
edition,  434,  under  the  head  of  evidence  ;  fays,  it  fecms  agreed 
te  be  a  good  exception^  that  a  witnefs  is  an  infideL  *'  That  is,  fays 
**  he,  as  I  take  it,  that  he  believes  neither  the  Old  or  New  Tef- 
**  tament  to  be  the  word  of  God,  on  one  of  which  the  laws  rc- 
•*  quire  the  oath  (hould  be  adminiftered." 

I  expefl  we  (hall  be  told  by  the  gentlemen  of  the  other  fide, 
of  Sir  Matthew  Hale*s  opinion  in  his  pleas  of  the  crown,  2  vol. 
dt79  ;  and  therefore  I  will  read  the  pafTage,  and  fubmit  to  your 
Lord(hip ;  it  is  rather  in  favour  of  what  we  contend  for,  than 
againft  us. 

**//  is  laid  down  by  Ld,  Coke,  {Jays  Ld.  Hale),  that  an  infidel  is 

•*  not  to  be  admitted  as  a  witnefs-^  the  confequence  whereof  would  be  that 

**  a  Jew  who  only  owns  the  Old  Teflamenty  could  not  be  a  wiinefs 
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^^  tat  I  Uh  k  thai  although  tbi  rsgular  oath^  as  tt  is  alUmJ  hj 

*^  thilawi  9fY»ti^2Ltii^  ixta^s  facro-fanSis  Dei  evangel i is  ; 

'*^  which  pippoftth  a  man  to  he  a  Chriftian  :   Ttt  in  cafes  of  mcef 

**  ^ySjlpS  4U  infortign  contrasts  betwoen  merchant  and  me?  chanty  which 

*'  are  snanj^  times  tranfa&ed  hj  Jewijh  brokers  \  the  tejlimony  of  a 

yew  tado  libro  legis  Mofaicae,  is  not  to  ke  reje£ied^  and  is 

fifed  as  I  have  hepi  informed  among  all  nations. 

*'  Tea  the  oaths  of  idolatrous  infidels  have  been  admitted  in  the  mu^ 

*^  nicipal  laws  of  many  kingdoms ;  efpecially^  ii  juraveric  per  Deum 

*^  verum  Creatorem ;  andfpecial  laws  are  inftituted  in  Spain, 

"  touching  the  form  of  the  oaths  of  infidels. 

**  Jnd  it  were  a  very  hard  cafe^  if  a  murder  committed  here  in 
**  England,  in  prefence  only  of  a  Turk  or  a  Jew^  that  owns  not  the 
*'  Cbrifiian  religion^  fl}ould  be  difpunijhable  ;  becaufe  fuch  an  oath 
'^  fl)osMnoi  be  tajcen  which  the  witnefs  holds  bindings  and  canmt 
•*  Jwear  otberwijiy  andpojftbly  might  think  himfelf  under  no  obliga-* 
*'  tion^  ifjworn  according  to  the  ufualjiile  of  the  courts  {/England, 
^'  But  then  it  is  agreed^  that  the  credit  of  fuch  a  teflimony  muft 
««  he  left  to  a  jury:' 

With  deference  to  fo  great  a  man,  I  do  not  fee  the  confe* 
quence  drawn  from  lord  Cokeys  pofition,  that  an  infidel  cannot  bs 
a  v^efs^  therefore  a  Jew  cannot  be  one  ;  for  they  believe  a  God, 
juft  10  the  fame  manner  the  Chriftians  do ;  and  the  old  tefta- 
ment  is  as  much  the  evangelium  to  them,  as  the  new  is  to  us  ; 
and  therefore  widely  different  from  the  infidel,  who  has  no  no^^ 
tion  of  the  true  God. 

And  this  was  the  very  reafon  for  admitting  the  evidence  of 
Jews  in  the  cafe  oiRobeUy  v.  Langfion^  2  Roll.  314.  '*  Nota  5 
^^  lUldj  ferjeant  on  evidence  to  a  jury  at  Guildhall,  yefterday, 
•*  (where  becaufe  the  witneffes  produced  were  Jews,  Keeling 
*'  chief  juftice  fwore  them  upon  the  old  teftament)  defired  the 
**  opinion  of  the  court,  if  this  were  any  oath  by  the  ftatute  of 
*'  5  Eliz.  that  might  be  ai&gned  for  perjury ;  and  per  curiam^  it 
''  is  fo,  and  within  the  general  words  oi  facro-fan£ia  evangelia  ; 
^^  fo  of  the  common  prayer  book  that  hath  the  epiftles  and 
^^  gofpels  ;  contra  by  H^indham  of  a  pfalm-book  only." 

It  was  upon  this  I  tpprehend  the  court  formed  their  opinion, 
and  not  upon  a  confideration  of  their  being  brokers  in  foreign 
contrads  between  merchant  and  merchant. 

I  fubmit  it  upon  the  whole  paflage  :  ^\v Matthew  Hale  does 
not  pofitively  fay,  that,  by  the  laws  of  England^  a  perfon  who 
owns  not  the  Chriftian  religion,  may  be  examined  according  to 
the  form  of  his  own  religion,  but  is  only  commending  the 
municipal  laws  of  other  kingdoms,  and  throws  it  out  rather  as 
a  wifli,  that  the  rule  were  to  prevail  here,  in  cafes  of  neceffity, 
than  as  his  opinion ;  therefore  the  utmoft  which  can  be  colleS- 
cd  from  what  he  fays  js,  that  he  thought  it  a  defed  in  our  law. 
But  though  bis  genius  and  knowledge  were  equal  perhaps  to 
any  one  man  of  the  profeHioA  1  yet  I  hope  I  may  be  allowed  to 
pvt  in  ^  o(her  fcalC)  tl)c  wifdom  and  experience  of  ihe  great 
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ftnd  eminent  perfons,  who  for  fo  many  ages  before  his  time  bare 
adhered  to  the  form  of  an  oath  as  theconftant  and  invariable  rule. 

Befides  the  prefent  cannot  be  called  a  cafe  of  neceffity,  be- 
caufe  there  are  perfons  in  Indioj  privy  to  all  thefe  tranfadions^ 
who  are  under  no  objedion,  as  to  their  capacity  of  taking  an 
oath  ;  but  the  plaintiff  knew  very  wel),  that  natives  of  the  Mime 
country,  ingaged  in  the  fame  intereft,  and  the  fame  bufinefs 
with  themfelves,  were  much  more  inclinable  to  fwear  for  them. 

I  will  mention  but  one  thing  more  upon  the  firft  head,  to 
Ihew  your  Lordfliip,  that  nothing  but  the  legiflature  can  dif- 
penfe  with  the  common  and  ufual  form  of  oaths ;  and  that  is 
the  cafe  of  the  quakers,  who  had  entertained  a  notion  that  ^1 
manner  of  oaths  were  unlawful ;  and  there  is  fcarce  any  error 
perhaps  that  hath  a  more  plaufible  colour  from  fcripture  than 
this,  which  made  the  cafe  of  thofe  who  were  feduced  by  it,  the 
more  pityable ^  and  yet,  upon  their  refufing  to  take  the  oath  in 
z  court  of  juftice,  to  ufe  the  words  of  the  preamble  to  the  fta- 
tute  of  the  7  farg  WtlL  ch,  34,  /•  i.  for  the  relief  of  quakers, 
Thiy  were  frequently  imprifonedy  and  their  ejlates  fequejiered^  bypro^ 
cefs  of  contempt  ij/uing  out  offucb  courts,  to  the  ruin  of  tbemfehes  and 
families. 

If  the  law  of  England,  with  regard  to  the  form  of  an  oath, 
was  fo  ftriA,  that  the  judges  did  not  think  themfelves  juftified 
in  admitting  the  moft  folemn  affirmations  and  declarations  of 
the  quake rs  inftead  of  the  oath,  though  in  favour  of  perfons 
who  agreed  in  the  fubftantial  and  fundamental  part  of  the 
Chriftian  religion  with  the  church  of  England,  and  who  are  ia 
all  refpeds  very  ufeful  and  ferviceable  members  of  the  com- 
monwealth 'y  I  hope  your  Lordifhip  will  fee  no  reafon  to  do  it 
in  this  cafe,  where  the  perfons' are  proved  by  the  plaintiff  hidK^ 
felf  to  be  infidels  and  idolaters ;  and  whatever  ceremony  they 
may  have  in  fwcaring,  it  cannot  be  called  a  folemn  and  religi- 
ous one. 

In  the  fecond  place,  I  ihall  endeavour  to  (hew,  that  it 
would  bp  contrary  to  the  rules  of  equity  to  admit  this  evidence. 

And  here  I  mud  fubmit  to  the  court,  that  in  the  admitting 
this  evidence,  very  great  hardfliips  and  inconveniences  muft 
heceflarily  arife  to  the  defendant,  and  that  he  is  brought  into 
this  court  upon  very  unequal  terms. 

Should  your  Lordfhip  admit  the  depoHtions  of  thefe  witnefles 
to  be  read,  the  plaintiff  would  have  one  manifefl  advantage  over 
the  defendant;  that  notwithftanding  hiswitneffes  (hould  aiTert 
the  grofTeft  falfhoods,  and  be  guilty  of  the  moft  notorious  perju- 
ry, yet  the  defendants  would  be  without  remedy ;  for  there  is  no 
indiSment  that  could  be  framed  againft  them,  which  could  be 
fupported ;  for  I  apprehend  it  to  be  a  material  ingredient  in  al) 
indiftrpents  of  this  kind,  that  per  fe  facro  evangelio  voluntarie  et 
corrupte  commijit  perjurium;  and  that  omitting  thefe  words  would 
be  a  fatal  error,  and  cjuafli  the  indictment* 

If  this  expreffion  be  necelTary  in  the  indidment,  thefe  wit-* 
Beifes,  let  them  be  ever  fo  guiky,  muft  go  unpuniihed ;  for  I 
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to  alraid  it  will  n6t  be  fufficient,  to  maintain  the  indictment, 
to  fay,  that  touching  the  foot  of  the  priefl  with  his  right  hand, 
tfoitiMtaru  it  corrupte  commtfit  perjurium. 

Upon  the  commiillon,  your  Lord  (hip  was  plea  fed  to  fay, 
diac  you  wondered  as  the  dominions  of  Great  Britain  are  fo 
Urge,  and  their  commerce  fo  exten(i\re,  and  as  things  of  this 
Ipjid  muft  have  happened  before,  there  (hould  be  no  method, 
%%  yet  eftablifhed  on  fuch  occafions. 

Whateyer  prudential  reafohs  there  may  be  to  introduce  any 
new  rules  in  future  cafes,  we  hope  that  as  courts  of  equity  go- 
vjcrn  tbe^felves  by  the  fame  rule,  with  regard  to  admiilion  of 
evidence,  as  the  courts  of  law ;  that  your  Lordfhip  will  be 
of  opinion,  that  you  cannot,  without  overturning  the  law  intire- 
]y,  allow  thefe  depofitions  to  be  read ;  and  that  nothing  but  an 
aft  of  parliament  can  alter  the  prefent  form  of  fwearing. 

Mr.  Attorney  General  for  the  plainciiF,  by  way  of  anfwer  to  S\r  DuMey  RiiUr^ 
the  obje^ion,  ftated  a  few  particular  fa£ts. 

jjij  That  the  matters  now  in  queftion,  are  matters  of  com- 
merce arifing  in  a  foreign  country,  in  a  foreign  jurifdiAion, 
between  a  Chriftian  and  an  infidel. 

2diyy  That  in  this  country  the  Gentou  religion  prevailed, 
and  that  Calcutta  was  only  a  fadory  within  this  country. 
•   ^dfyj  That  the  witneffes  do  believe  in  a  Deity. 
^  ^hlj^  Not  only  that  they  believe  in  aDeity,  but  that  in  fwear- 
ing they  ufe  an  expref&on  equivalent  to  ours.     So  kelp  me  God. 

^thly^  That  folemn  oaths  to  atteft  fads,  is  ufual  amongft 
them. 

bthly^  That  they  underftand  an  oath  in  the  fame  manner  we  do. 
jtbfyj  That   by  the  letters   patent   eftablifhing  a  court  at 
Calcutta^  there  is  all  the  reafon  in  the  world  to  admit  their  evi- 
dence. 

itbfyyln  point  of  fa£):,  Gentous  are  admitted  as  witneffes  in 
the  CQurt  of  Calcutta. 

qthljy  That  the  manner  made  ufe  of  in  the  prefent  caufe,  is 
the  rnqft  folemn  and  cuflomary. 

igthly^  That  thefe  witneffes  are  all  of  the  Gentou  religion. 
fi^  then  fubmitted  it,  Whether  a  perfon  of  fuch  a  religion, 
and  an  infidel,  may  be  admitted  as  a  witnefs.     He  then  made 
two  propofitions. 

I/?,  That  the  witnefs  is  capable  of  taking  an  oath  as  an  in- 
fidel, according  to  the  opinion  we  have  of  oaths. 

2dly^  That  there  is  nothing  in  our  law  th<it  prevents  him 
from  being  a  witnefs. 

An  Ipfidel  properly  defined  is  a  Deift,  that  does  not  believe 
the  Cbriflian  religion. 

All  that  in  point  of  nature  and  reafon  is  necefTary  to  qualify 
a  perfon  for  fwefiripg,  is  the  belief  of  a  God,  and  an  impreca- 
tion of  the  I^ivine  Being  upon  him  if  he  fwears  falfely. 

This  is  the  fenfe  of  all  the  civilized  nations  in  the  world,  the 

foundat|oi^'0f  all  treaties  3  nullum  enitn  vinculum  adadflrlngindam 

' fidem 
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jldimjurljurand^majorisarJIius  ij/i  voluirtnU  Lib.  tert.  M.T.C. 
de  Offic.  fee.  31. 

The  bed  writers  on  Chriftian  morality  have  gone  fo  far  as  td 
admit  the  oath  to  falfe  gods.  It  is  the  fenfe  of  Grotius ;  fed  it 
fiquU  per  falfos  deos  juraverity  obligabitur ;  quia  quanquam  fub 
falfis  notisj  generali  tamen  complexione^  numen  intuetur  :  Ideoqui 
Deui  Virus  ^  fi  pejeratum  fit^  infuam  injur iam  id  faff um  interpret 
tatur.     Lib.  2.  c  13.  f.  12. 

Nothing  is  proper  to  the  oath  here,  but  fo  help  tm  God^ 
iHilpn  it  comes  to  the  corporal  part ;  I  own  it  is  fupra 
fanffum  ivangeliuniy  which  is  a  m€iit#^ceremony  and  not  cf- 
fential. 

I  can  go  to  a  higher  authority,  the  authority  of  the  Jewifh 
religion,  and  of  the  old  patriarchs ;  smd  it  will  appear  they 
conftantly  conAdered  the  heathens  capable  of  an  oath;  Thir 
inftance  of  Ifaac  and  Jhimilith  fwearing  to  one  another, 
Gimfii  26.  V.  31.  and  in  the  31ft  of  Genefis^  r.  53,  Jacoh 
fwears  by  the  fear  of  his  father  Ifaac^  and  accepted  of  L<A0C% 
oath  without  befitation,  though  he  fwore  by  falfe  gods. 

Confider  now  thecircumftances  and  fituation  of  the  Gentous 
with  refped  to  the  oath  they  have  taken, 

ly?.  As  to  the  form  of  the  oath. 

And  then  as  to  the  corporal  parts. 

As  to  the  form  of  the  words :  It  is  the  fame  we  make  ufe  of 
here ;  for  the  interrogatory.  Do  you  believe  in  the  Supreme  Beings 
&c.  is  read  over  and  interpreted  to  him,  and  betakes  it  in  the 
fame  fenfe  other  people  do  ;  which  will  put  an  end  to  the 
whole  objedion. 

As  to  the  corporal  part :  Where  is  the  objedion  to  it,  at 
leaft  it  (hews  great  humily,  and  is  in  all  refpeds  applicable  to 
the  kii&ng  of  the  book,  and  equally  fignificant,  for  both  are 
no  more  than  figns,  and  not  material  to  the  oath. 

The  gentlemen,  by  their  manner  of  arguing  would  make 
one  believe,  there  is  only  one  form  of  an  oath. 

Grotius  in  the  fame  chapter  and  book  as  before  mentioned^ 
and  roth  fert.  fays.  Forma  jurisjurandi  verbis  differ t^  re  convex- 
nit  ;  hunt  enim  fenfum  habere  debet^  ut  Deus  invocetUr^  puta  hoc 
modo^  Deus  iejiisftty  aut  Deus  fit  vindex^  qua  duo  in  idem  re^iduntm 

Ftd,  Foet,  upon  the  Dig,  lib,  12.  //>.  2.  fee.  2. 

A  greater  authority,  our  Saviour^  fays,  in  St.  Mattbeu/%. 
gofpel,  Who  fwears  by  the  temple ,  fwears  by  the  God  who  inhabits  it. 

So  that  all  terminates  in  a  folemn  appeal  to  the  Deity,  for 
the  truth  of  what  he  fays. 

There  are  feveral  paffagcs  in  Livy^  PolybiuSj  and  Grotius,, 
which  (hew  that  oaths  are  totally  arbitrary. 

The  confequence  muft  be,  that  an  infidel  is  capable  of  an  oath^ 

2dly,  Whether  there  is  any  thing  in  the  law  of  England  that 
impugns  it  ? 

It  is  laid  down  by  \o^d  Co^e,  that  an  infidel  cannot  be  a  wit« 
nefs,  and  faid  that  his  portion  i$  proved  by  all  the  cafes  cited 
•at  of  the  old  aucboxiUes. 

It 
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It  may  indeed  be  laid  down  as  %  general  rule,  but  therefore 
does  it  follow,  that  there  (hall  be  no  exception?  Docs  not  our 
law  fajr,  ixapth  prciat  rignlamf 

It  is  extremely  proper  there  ihould  be  fome  general  rules  ia 
relation  Co  evidence;  but  if  exceptions  were  not  allowed  tm 
them,  it  would  be  better  todemolilh  all  the  general  rules. 

There  is  no  general  rule  without  exception  that  we  know  o£ 
bat  this,  that  the  beft  evidence  fliall  be  admitted  which  the  na- 
ture of  the  cafe  will  afford. 

I  will  ihew  that  rules  as  general  are  this  are  broke  in  upon 
for  the  fake  of  allowing  epdence. 

There  is  no  rule  that  Teems  more  binding  than  that  a  man 
ihall  not  be  admitted  an  evidence  in  his  own  cafe,  and  yet  the 
Ibtute  of  Hue  and  Cry  ia^  an  exception. 

A  man's  books  are  allowed  to  be  evidence,  or,  which  is  in 
fabftance  the  fame,  his  fervant's  books,  becaufe  the  nature  of 
the  cafe  requires  it,  as  in  the  cafe  of  a  brewer's  fervants. 

Another  general  rule,  that  a  wife  cannot  bea  witnefs  againft 
ber  hufband,  has  been  broke  in  upon  in  cafes  of  treafon. 

Another  exception  to  the  general  rule,  that  a  man  may  be  exa« 
mined  without  oath  :  The  laft  words  of  a  dying  man  are  given 
in  evidence  in  the  cafe  of  murder;  a  child  may  be  examined 
without  oathj  LordChief  J uftia  Hale's  Pleas  of  tht  Crowm^  X 
m/.  p.  634;  but,  if  capable  of  confidering  the  obligation  of  an 
oath,  may  be  fworn. 

This  fufficiently  ihews  how  much  our  law  allows  excep- 
tions againft  oaths. 

Lord  Chief  Juftice  Lee  interrupted  the  Attorney  General, 
indfaid,  it  was  determined  at  the  Old  Bail^  upon  mature  con* 
fideration,  that  a  child  (hould  not  be  admitted  as  an  evidence 
without  oath. 

Lord  Chief  Baron  Parker  likewife  faid,  it  was  fo  ruled  at 
T^lftBH  affizes  before  Lord  Raymond^  where  upon  an  indictment 
for  a  rape  he  refufcd  the  evidence  of  a  child  without  oath. 

Mr.  Attorney  General  then  proceeded  in  his  argument,  and 
infilled  that  admitting  a  Jew  to  be  fworn  is  an  exception  from 
the  general  rule  :  What  is  the  definition  of  an  infidel  I  Why, 
one  wivo  does  not  believe  in  the  Chriftian  religion  !  Then  a 
Jew  is  an  infidel,  for  the  fenfe  o(  evangelium  has  been  pervert- 
ed, and  ought  to  be  confined  to  the  New  Teftament  only;  for 
itisiifed  by  our  Saviour  as  good  tidings,  in  oppoficion  to  the 
l>ondage  the  Jews  then  underwent,  and  was  delivered  to  them 
firft. 

We  are  taught  thereare  but  four  evangelifts,  and  the  prophets 
•wnotfo,  and  yet  the  gentlemen  of  the  other  fide  would  in- 
troduce many  more.  As  to  the  paflfages  in  Deuteronomy^  it 
l^Ppcns  unfortunately  that  the  books  of  Mofes  arc  no  part  of 
our  religion,  nor  does  the  law  eftecm  them  fuch. 

Arcall  the  Jewiih  difpenfations  confirmed  by  our  law  ?  No^ 
this  was  as  much  a  municipal  law  to  the  Jews,  as  the  munici- 
P*l  laws  here  to  England^  or  the  laws  of  Solon  to  Athem^  or  of. 

LjcurgHS 
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Lycurgui  to  Laciddmon^  atid  therefore  quite  foreign,  and  nothing; 
to  do  with  the  prefent  queftion. 

He  mentioned  then  what  had  happened  before  a  tomiliittee  of 
privy  council  the  9th  o^ December  1738,  on  a  cotnplaint  againft 
General  Sabine.  *  A  Turk  was  brought  there  and  offered  as  a 
witnefs,  and  to  be  fworn  upon  the  alcoran,  and  was  fwom  ac* 
•cordingly. 

So  far  this  agrees  exafily  with  the  prefent  cafej  but  it  maybe 

.  faid,  this  was  not  in  a  court  of  juftice,  but  rather  a  matter  of  ftate. 

In  that  refpe£t  there  is  fome  difFerehce,  but  it  will  not  take 

away  the  ufefulnefs  of  the  precedent,  to  (hew  that  a  court  or 

perfons  may  alter  the  form  of  an  oath. 

This  Indian  witncfs  has  fworn  by  the  very  fame  words  that 
we  do,  therefore  your  Lordfhip  will  not  prefume  that  he  means 
any  other  God  than  we  do. 

It  is  of  the  greateft  moment,  that  we  (hould  have  commerce 
and  correfpondence  with  all  mankind  ;  trade  requires  it,  policy 
requires  it,  and  in  dealings  of  this  kind  it  is  of  infinite  con- 
fequence,  there  flbould  not  be  a  failure  of  jufticc.  It  has  been 
6bje6^ed  that  we  might  have  other  evidence. 

But  though  we  may  have  (lighter  evidence,  why  Ihould  we 
be  tied  down  to  this,  and  debarred  of  the  prefent,  which  is 
much  ftronger  ?  Gentous  are  the  common  brokers  in  this  coun« 
try,  and  the  neceffity  of  thecafe  will  work  ftrongly  for  us. 

There  was  a  time  when  even  Jews  were  not  fworn,  and  no 
longer  fmce  than  the  5th  oi  November  1732,  there  was  a  com- 
miifion  out  of  thesExchequer  in  the  caufe  of  Lopes  and  NuneSy 
.  in  which  there  was  a  difti^ion  between  the  oath  for  Jews  and 
Chriftians;  for  if  Jews,  they  were  direfted  to  he  fworn  yar/rfl 
Vetus  Tejlamentum  only. 

An  objeSiion  was  likewife  made,  that  this  Indian  would  not  be 
liable  to  be  punifced  for  perjury;  to  which  it  is  anfwered.  That 
if  the  court  (hould  be  of  opinion  this  is  an  oath  which  may  be 
taken,  of  confequence  he  is  liable  to  be  pun i(hed  if  forfworn. 

Another  objeSfion  is,  that  Quakers  could  not  be  admitted  as 
witnefles  till  an  exprefs  a£l  of  parliament  to  empower  them. 
The  plain  anfwer  is,  that  they  would  not  take  the  oath  at  all, 
therefore  their  folemn  affirmation  was  not  fufficient,  becaufe  it 
had  not  the  elTence  of  an  oath. 

Upon  the  whole,  as  it  is  a  cafe  of  neceffity,  and  we  have  fully 
in  proof  from  the  return  of  the  commiffioners,  that  they  believe 
in  the  Supreme  Being,  thefe  witneiTes  ought  to  be  admitted* 

November  ih^  lOth  1744. 
•  Mr.ilftrirtfjr.       *  Mr.  Solicitor  General,  of  the  fame  fxde  with  the  Attorney 
General. 

It  is  exprefsly  certified  by  the  commiffioners,  that  the  oath 
prefcribed  to  be  taken  by  our  law  was  read  over  to  the  plaintiflF*$ 
W^itnefles. 

1  he  obje^ion  is.  That  they  have  not  made  the  wfc  of  thp  cor« 
poral  ceremony  the  kiffing  of  the  evangelifts^ 

But 
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But  they  have  made  ufe  of  another  fymbol,  the  taking  the 
prieft's  foot  with  their  right  hand,  becaufe  this  is  the  form  and 
ceremony  moft  binding  in  their  own  religion,  and  notwithftand- 
iagthis,anobje£lionhasbeen  taken  to  the  readingoftheirevidence« 
Firft^  Becaufe  they  have  not  touched  the  evangelifts  and  are 
Pagans^  and  therefore  cannot  be  admitted. 

Su$iuilyj  Suppofing  they  may  be  admitted  as  witnefTes,  yet 
under  the  fadlion  of  the  oath  thus  certified,  they  ought  not  to  be 
admitted  as  witnefles. 

In  moft  of  the  reafons  the  gentlemen  have  begged  the  quef- 
tioa,  and  have  infifted  that  the  admitting  their  evidence  is  con-* 
trary  to  law,  and  they  cannot  be  indided  for  perjury. 

But  if  the  admiffion  is  not  contrary  to  law,  then  of  courfe 
the  witncfiesare  liable  to  be  indided  for  perjury  as  well  as  a 
Jew,  who  may  be  indi£led  ta£fo  lsbr$  Ugis  Mofaica. 
Theftatuteof  the  y\io^Eli%abeth\t2^wts  this  matter  in tirely  open, 
*Tis  faid  there  is  no  one  precedent  or  cafe  of  a  Heathen  fworn 
according  to  the  ceremonies  of  his  own  religion,  ever  exifted  be- 
fore in  England  in  courts  of  juftice,  proceeding  according  to  the 
Common  law. 

Pagans  have  been  fworn  in  the  court  of  admiralty,  as  Dr; 
Strahan  and  Dr.  Andrews  have  informed  me ;  but  they  had  no 
note  of  the  cafe,  and  had  forgot  the  name  of  it. 

No  wonder  that  it  has  not  exifted  before,  becaufe  all  our  com- 
merce is  carried  on  by  our  going  to  them,  inftead  of  their  coming 
here. 

The  cafe  of  a  Jew  as  a  witnefs  in  a  private  caufe  never  exifted 
'till  after  tbe  reftoration;  they  went  out  o^ England  the  i8th  of 
Edwardtht  ift,  and  did  not  return  'till  Oliver  CrcmweWs  time. 

The  only  authority  of  confequence  cited,  is  a  faying  of  Lord 
Ceki^Sj    Co,  Lit.  6.  b.     That  an  infidel  canntt  be  a  witnefs* 

This  faying  is  not  warranted  by  any  authority,  nor  fupported 
by  any  reafon  ;  and  laftly  contradided  by  common  experience;. 
Lord  Coki  meant  Jews,  as  emphatically  Infidels  by  {hutting  their 
eyes  againft  the  light.  He  hardly  ever  mentions  them  without 
the  appellation  of  Infidel  Jews,  2  htft,  506,  507  ;  and  thus  this 
noble  King  (meaning  Edward  thefirji)  hanijhed Jot  ever  thefe  in-- 
fidel  ufurious  Jews :  Therefore  Lord  Chief  Juftice  HaU  was  not 
miftaken  when  he  underftood  Lord  Chief  Juftice  Co^e  meant 
Jews  for  Infidels  as  well  as  others. 

That  all  the  law  books  when  they  mention  an  oath  mean  a 
Chriftian  oath,  is  no  argument  at  all  \  Fleta's  definition,  tnagis 
licitumjurare  per  Creator  em  quam  creaturam  :  This  ftiews  the  oath 
was  not  fixed,  but  like  the  oath  fworn  in  the  Roman  empire  after 
tbe  eftabliftiment  of  Chriftianity  ;  and  Lord  Coke's  faying  an 
oath  is  an  affirmation  or  denial  by  a  Chriftian,  is  no  wonder  at 
all,  for  the  laws  of  England  could  fpeak  only  of  the  Chriftian 
oath,  becaufe  they  had  no  intercourfe  with  Pagans. 

The  arguments  of  the  other  fide  therefore  prove  nothing ;  for 
does  it  follow  from  hence  that  no  witnefTes  can  be  examined  in 
a  cafe  that  neycr  fpecifically  exifted  before,  or  that  an  adion 
cannot  be  brought  in  a  cafe  that  never  happened  before  ? 

Reafon ) 


3» 


39  Jliitln 

Heafon,  ftstted  to  be  the  firft  ground  of  all.Iaws,  hj  the  atitltor 
of  the  book  called  Do^or  andStudrnty  general  principles  muft  de« 
.  M  termine  the  cafe;  therefore  the  only  queftion  is,  whether  upon 

principles  of  reafon,  juftice  and  convenience,  this  witnefs  ought 
to  be  admitted.  Upon  this  occafion  I  (hall  lay  down  two  pfo«« 
portions. 

Firfly  That  by  the  praAice  of  England^  and  of  all  the  nations 
in  the  world  that  are  Chriftians^  perfons,  though  not  of  the 
•      Chriftian  perfuafion,  may  be  admitted  as  witneifes,  and  fwom 
according  to  their  own  form. 

Sgcondfy^  That  the  cafe  of  a  Pagan  is  within  this  reafoningt 
and  authority. 

Cafes  of  law  depend  upon  occafions  which  give  rife  to  them. 

Where  the  commerce  and  intercourfe  is  moft  frequently  with 
the  Pagans,  the  inftancesto  be  fure  will  moft  frequently  arife*  . 

After  the  Rtmam  emperors  were  converts,  Chriftians,  as  well  as 
thofe  who  continued  Pagans,  fwore  according  to  their  fancy, 
without  any  particular  form.  Selden^  i9m,  2./.  1467.  f^Mitiimtii 
^'  hU,  prinafihusChri/lianiSj  ut  ix  biftmU fatis  $bviut  liquit^folitmia 
^^  fuiffi  a  pecuUariajuramenta^  ut  per  vuhumfanSii  Luca^  per  pe^ 
*^  demChriJlij  per fanifumhunc  vel illum^  ijufmodi  alianimis  crebra; 
^'  Imlivit  viro  tandem^  ut  quemadmodum  Paganifacris  ac  my/teriis 
^'  aliqucfuis  aut  ta^is  aut  prafentibus  jurari  folebanty  ita  foteni^ra 
*'  Chrijtiarwrum  juramtnta  fierenty  aut  taSfh  fcKrofanHis  evangeliis^ 
**  aut  injpeiiisy  aut  in  earum  prafentia  manu  ad  peSfus  amota^fub^ 
**  lata  aut  protenfa\  atque  is  corporaliter  feu  perfonaliter  juranun^ 
^^  turn  pretftari  diitum  eji^  ut  ab  juramentis  per  epiftolam^  aut  in 
^^  fcriptis  filummodo  praftitis  dijiinguentur^  indt  in  vulgi  pir[fon 
*•  on.**  Ufpon  my  corporal  oath. 

So  that  by  this  pafiage  out  of  Selden  it  appears,  the  corporal 
part  which  prevails  now  all  over  Chriftendom,  was  taken  from 
the  Pagans^  and  by  degrees  under  the  Greek  Roman  emperors,  it 
canft  to  be  eftabliihed,  that  this  ceremony  (hould  be  ufed. 

The  opinion  of  the  Greek  Roman  emperors,  as  to  the  oaths  of 
perfons  of  other  perfuafions,  is  mentioned  by  Selden^  torn.  2.  p. 
1468.  to  be  as  follows  t  ^^  Aliena  autem  perfuafionis  homines  per 
^*  id  quod  venerantur  illi^  etjuxta  medum  quo  venerantur^  adjure^ 
**  confuiverunt,**  And  in  p.  1469  SeUUn  gives  a  long  account  of- 
a  particular  ceremony  in  fwearing  a  Jew  in  courts  of  juftice; 
and  before  the  i8th  of  Edward  the  Firft,  the  perfon  adminiftring 
an  oath  to  a  Jew,  faid.  If  you  don't  fpeak  the  truth,  veniantfur 
per  caput  tuum  omnia  peccata  tua,  &  parentum  tuorum^  et  omnet 
malediff tones  qua  in  lege  Mofaic&  et  prophetaruminfcriptee  funt  fem^ 
per  tecum  maneant^  To  which  he  anfwer'd.  Amen. 

In  Spain  the  Turks  poflefled  the  greateft  part  of  the  kingdom 
till  the  time  ot  Ferdinand  the  Catholic;  what  did  they  then  doy 
when  Chriftians  and  Turks  had  controvcrfy  together  ?  Why,  ac- 
cording to  &/i//ii/«i^.  2. 1470.  the  form  of  the  oath  vtOi^  in  Spanijk 
to  fwear  as  he  hoped  to  be  faved  by  the  contents  of  the  alcoran^ 
and  fays  he,  **  Poena  autem  Mauro  perjuro  infii&a  ejl^  non  minus 
fuam  Chrifiiano^  licet  fro  locorum  otfeculorufH  di/crimine  di/parJ' 
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Thus  it  (lands  upon  the  authorities  of  Chriftian  countries, 
where  fuch  queftions  have  arifen ;  but,  as  I  faid  before,  the 
queflion  did  not  arife  here  till  after'the  reftoration.  Was  it 
then  determined  that  a  perfon  not  a  Chriftian  fhould  not  be 
(woTTi  ?  No  !  the  firft  time  it  extfted,  the  court  determined 
that  he  ihould  be  fworn  according  to  his  own  principles. 

No  cafe  of  a  Turk  fworn  upon  the  alcoran  in  England  but 
that  before  the  council,  who  were  of  opinion,  greatly  affiftcd 
and  greatly  attended,  that  he  might  be  fworn  upon  the  alcoran. 
I&re  i$  a  material  circumftance  in  this  cafe,  a  court  ere£^ed 
in  Cakutiaj  by  the  authority  of  the  crown  of  Englandy  where  /«- 
Jians  are  fworn  according  to  the  moft  folcmn  part  of  their  own 
Jtligion. 

All  occafions  do  not  arife  at  once ;  now  a  particular  fpecies 
of  IfuUmts  appears ;  hereafter  another  fpecies  of  Indians  pay  arife  % 
a  ftatute  very  feldom  can  take  in  all  cafes,  therefore  the  com- 
mon law,  tbattvoris  itfilffun  by  rules  drawn  from  the  fountain 
of  juftice,  is  for  this  reafon  fuperior  to  an  ad  of  parliament. 

The  oldeft  books  of  all  countries  mention  the  folemnity  of  an 
oath,  as  a  fecurity  for  a  perfon's  fpeaking  the  truth  ;  they  can 
do  no  more  than  lay  him  under  the  moft  facred  and  binding 
obligations;  they  all  call  it  appealing  to  God  for  the  truth, 
and  deprecating  his  vengeance  as  they  fpeaic  truth. 

There  is  not  a  book  upon  the  general  law  of  nature  and  na- 
tions, but  admits  that  Chriftians  may  allow  perfons  to  fweai  per 
Dominum  it  per  falfos  deos.     It  is  fo  laid  down  in  the  Decre- 
tals, in  GfitiuSj  and  Puffendorfy  who  in  his  4th  book,  4th  fed* 
and  I22d  page,  faith,  ^^  That  part  of  the  form  in  oaths  under 
'^  which  God  is  invoked  as  a  witnefs,  or  as  an  avenger,  is  to  be 
^<  accommodated  to  the  religious  perfuaflon  which  the  fwearer 
*'  entertains  of  God ;  it  being  vain  and  infignificant  to  compel 
*^  a  man  to  fwear  by  a  God  whom  he  doth  not  believe,  and 
**  therefore  doth  not  reverence ;  and  no  one  thinks  himfelf 
•*  bound  to  the  Divine  Majefty  in  any  other  words,  or  under 
**  any  other  titles,  than  what  are  agreeable  to  the  dodrines  of 
^^  his  own  religion,  which  in  his  judgment  is  the  only  true  way 
''  of  worfllip  :  And  hence  likewife  it  is,  that  be  who  fwears  by 
**  falfe  gods,  yet  fuch  as  were  by  him  accounted  true,   ftands 
•*  obliged,  and  if  he  deceives,  is  really  guilty  of  perjury,   be- 
'*  caufe,  whatever  his  peculiar  notions  are,  he  certainly  had 
"  fome  fcnfe  of  the  Dtity  before  hiseyes,and  therefore,  by  wil- 
**  fully  forfwearing  himfelf,  he  violated,  as  far  as  he  was  able^ 
•*  that  awe  and  reverence  he  owed  to  Almighty  God ;  yet  when 
**  a  perfon,  requiring  an  oath  from  another,  accepts  it  under  a 
*'  form  agreeable  to  that  worfhip  which  the  fwearer  holds  true, 
*'  and  lie  hinifplf  holds  for  falfe,  he  cannot  in  the  leaft  be  faid 
"  hereby  to  approve  of  that  worfllip." 

The  oath  muft  be  always  underftood  according  to  the  belief 
of  the  perfon  who  takes  it ;  not  only  Chriftian  writers  now,  but 
before  Chriftiamcy,  the  world  was  divided  into  a  vaft  variety  of 
opinions,  and  yec  every  man  was  admitted  to  fpeak  according 
to  his  own  belief,  **2^/^  lib.  \%.  U  a.  /.  5.  Omni  mm  omnino 
Vol.  I.  D  "^  lUitum 
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**  licitum  jusjurandurti^  per  quoJ^fuisJibijurart^  id$neum  ejl^  itfiex 
^^  eo  fuerit  juratum^  praiori  id  tuebttur  :  Divus  pius  junjurandi^ 
**  quod  proprid  fuperftltione  juratum  efl^Jiandum  refcripfit^  daUfJU' 
^^  rejurafidoy  non  aliud  quarituKj  quam  an  juratum  fit :  remijfa 
<*  quaftione^  an  debeatur^  quafi  fatis  probaium  fit  jurijurand9* 
Lord  Stairs's  Inftitute  694. 

I  do  not  find  any  authority  has  been  produced  from  any  other 
country,  that  fuch  oath  ought  not  to  be  admitted  :  The  reafon, 
Why  Id.  ch.  juf.  Eyrt  would  not  fuffer  the  Indian  a  worihipper  of 
the  fun  to  be  fworn  upon  the  evangelifts  was,  becaufe  he  did  not 
believe  in  Chriftianity  ;  but  if  he  cannot  be  fworn  at  lily  ma«: 
nifeft  injuftice,  and  manifeft  inconvenience  muft  follow. 

Heathens  bought  the  goods,  heathens  fen t  them,  heathens^ 
knew  the  price,  heathens  kept  the  account.  Would  it  do  honour 
then  to  the  Chriftian  religion,  to  fay^  that  you  cannot  fwear  ac-, 
cording  to  otrroath,  and  therefore  you  (hall  not  be  fworn  at  all? 
What  muft  the  heathen  courts  think  of  our  proceedings?  Will 
it  not  deftroy  all  faith  and  confidence  between  the  contriving 
parties  ?  Is  the  cafe  of  the  Turk  or  Jew  fwearing  according  to 
their  religion,  different  from  the  Indians  fwearing  according  to 
his  ?  The  objedion  is  ftronger  againft  the  Turk,  becavife  he 
fwears  upon  the  alcoran,  which  we  think  an  impofture  \  but 
the  Indians  here  fwear  by  one  fupreme  God,  without  appciilihg 
to  any  particular  book  or  authority  in  their  religion. 
It  is  faid  a  heathen  is  not  to  be  believed. 
Is  it  not  known  that  all  the  heathens  believe  in  a  God  ?  I 
will  refer  them  to  Tully  in  his  Tufculan  difputacions,  lib,  i. 
/.  13.  ^^  Porro  firmijfimum  hoc  afferri  vidftur^  €ur  Deos  ijfi  creda* 
**  musj  quod  nulla  gens  tarn  f era  ^  mmo  omnium  tarn  fit  immanis^  cu*. 
^^  jui  mentem  non  imbuerit  deorum  opinio.    No  country  can^fubfift 
a  twelvemonth  where  an  oath  is  not  thought  binding,  for  the 
want  of  it  muft  neceftarily  diflblve  focicty. 

2dly^  It  is  objefled,  that  fuppofing  they  may  be  admitted  as 
witnefles,  yet  under  the  fandion  of  the  oath  thus  certified,  they 
ought  not  to  be  admitted,  for  that  the  form  is  ridiculous,  and 
their  notions  of  religion  not  certified  by  the  commiifioners. 

But  the  oath  they  have  taken  (hews  it;  for  the  copamiffionerf 
hav^  certified  that  they  have  fworn  by  one  God,  and  alfo 
proves  that  they  think  themfelves  under  the  tye  of  an  oatK. 

Look  into  books  of  travels,  and  you  will  find  that  heathens, 
cfpeciaffy  Gentous,  believe  in  one  God  the  Creator  of  the 
world,  though  they  may  havefubordinate  deities,  as  the  papifts 
who  wor(hip  faints.     Relig,  Cerem.  vol.  3.  380,  381,398. 

No  doubt  but  they  all  have  a  notion  of  a  God,  according  to 
Tully:  But  to  ufe  a  greater  authority  than  Tullyy  "  They  arc  a 
••  law  unto  themfelves,  which  (hew  the  work  of  the  law  written 
**  in  their  hearts,their  confciences  alfo  bearing  witncfs,and  their 
"  thoughts  the  mean  while  accufing  or  elfe  excufing  one  ano- 
««  ther.   St  PauFs  epijlle  totheRomans^  2  ch.  li^th^  i$thverfes. 

The  corporal  ceremony  is  a  mere  matter  of  form,  and  not  of 
the  offence  of  an  oath  :  Du  Frefnc'%  gloflary  fays,  that  monks 
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timt  by  kiffifig  Che  feet  of  the  abbot,  nay  the  abbots  fvirore  hy 
thdr  word  only,  from  whence  the  expreiG&Qn  iu  writm  faarii- 
tk ;  and  I  cite  this  to  ihew,  that  as  it  has  varied  fo  mucb»  it  is 
aJiform. 

Lord  cb.  juft.  Lee  deflred  he  would  anfwer  the  objedion  as  to 
the  form  of  indidments  of  perjury  upon  tl^  holy  evangelifts 
which  are  neceflary  words.    * 

Mr.  Solicitor  General.  There  is  no  inftance  of  a  Jew's  be* 
ioff  indided  for  perjury. 

Lord  ch.  juft.  Lu.  I  have  tried  a  Jew  my&lf  upon  an  in* 
didment  of  perjury/ 

Mr.  Solicitor  General  infifled^  That  the  indiSment  would 
not  be  wrong  againft  a  Jew,  if  it  was  taSa  lihr^  Ugis  M^faic^t* 
No  precedents  but  what  are  of  itididments  againft  Cbriftiaos 
for  peijury  before  the  reftoration ;  and  fince  that  time  it  is  in- 
cumbent on  the  other  fide  to  (hew,  that  it  has  been  held  to  be 
ill,  when  the  indiSment  againft  a  Jew  fays,  that  he  was  fworil 
on  the  Pentateuch. 

Mr.  Clarki  of  the  fame  fide. 

That  religion  ix  vi  termini  means  the  belief  of  the  exiftence 
of  the  Deity. 

To  fhew  further  the  neceffi(y  of  admitting  this  evidence  evien 
with  regard  to  intercourfes  between  Chriftian  countries  them- 
felves,  vid.  Voit^s  Commentary  on  thgPandedf.  602.  Sine  evangelii 
taSlu^  ^c.  If  this  oath  cannot  be  adminiftred,  becaufe  not  upon 
the  evangelifts,  the  fame  objedion  will  hold  as  to  a  Dutchman^ 
who  does  not  fwear  as  we  do  on  the  New  Teftament. 

As  to  the  opinions  of  the  commentators  on  the  civil  law, 
vide  Jaeumt.  ^./ec.  c.  4.  /.  2.    Mefingius  6  Cent*  Obf,  20.  p.  301. 

There  was  a  time  when  fwearing  on  the  holy  evangelifts 
was  not  the  pradice^here  ;  for  when  St.  Juflin  introduced  the 
Chriftian  religion,  the  inhabitants  were  tenacious  of  their  own  ^. 
cuftoms,  and  therefore  he  indulged  them. 

There  were  not  above  twelve  Jews  in  the  kingdom  before  the 
reftoration.  And  they  deputed  one  of  the  principal  perfons  a« 
mongft  them,  in  Oliver  Cromweil's  time,  to  come  over  hither^ 
in  order  to  find  out.  Whether Offwr  was  theMeffiah  or  not? 

In  MaddM*s  hiftory  of  the  exchequer,  in  his  chapter  relating 
to  the  Jews,  p.  166, 167,  &  174 ;  there  are  the  following  paf- 
lages,  "  Benedi^us  frater  Aaronis  Judai  Lineolnia  debet  xx  mar-^ 
**  wr,  pr9  habenda  juratione  fecundum  confuetudinem  Judaorum^  ad 
"  convincendum  Ji  JJrfellus  Judauf  Lincolniaftt  falfonarius^  talivi" 
**  diliut  juration^  quali  alii  Judeei  falfonarii  convinci  folebant.'^ 
Mag.  Rot.  5.  Joh.  Rot.  9.  a.  Line. 

**  Judai  Angtia  debent  centum  libras,  ut  Judai  retentoreSy .  la-' 
^*  trone$j  it  eorum  receptatoresy  per  inquijitionerrt  fa^am  per  facrar 
•*  mentum  legalium  ChriJIianorumvel'fudaorumy  vel  alio  modo  de 
?*  fn^diifa  malicia  ^onvi^iy  a  regno  ejiciantur  irredituri  \ficut  con^ 
•*  timturin  originediJ'  Mag.  Rot.  aa  H.  3.  Londonia  &  Midd. 
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'  Si  Judaut  ai  clique  pppellatus  fueritjine  tejie^  di  ilU  appelUtu  itii 
quiitusfolofacramintofwfupir  Ubrumfuum  y  it  de  apptUatu  iUarum 
return  qua  ad  eorenam  noftram  piriimnU  Jimiliur  quietus  eritfohja^ 
cramenu  fuo  fuper  rotulum  fuum.      Rot.  Cart,  2  Job,  N,  49.  . 
Titulo  Carta  Judzorum  Anglix. 

Ld.  Coki  in  the  7th  rcpt.  CalvirCs  cafe  17  j  fahh,  **  All  infi- 
**  dels  are  in  law  perpetui  inimicii  for  between  them,  as  witb  the 
*^  devils,  whofe  fubjefis  they  be,  and  the  Chriftian,  there  is  per- 
*^  petual  hoftility,  &r."  But  he  meant  perpetual  enemies  in  a 
spiritual  fenfe,  and  quotes  a  pafiage  in  fcripture  to  that  purpofe. 
IFbat  concord  hath  Chrift  with  Belial?  or  what  part  bath  be  that 
iilievetb  witb  an  infidel?     2  Cor.  vi,  15. 

As  to  the  objedlion  that  Ld.  Coie  fays,  no  oath  can  be  altered 
but  by  act  of  parliament,  it  relates  to  fome  particular  officers  o( 
the  crown.  And  as  to  the  civil  confequence  of  punifhment  for 
perjury,  Ld.  Coie^  in  his  third  inft.  164  on  perjury,  fays,  that 
with  refpe£t  to  a  perfon's  being  charged  with  a  breach  of  oath^ 
the  queftion  is,  Whether  it  was  lawfully  adminiftred  i 

Then  if  the  oath  adminiftred  here  is  agreeable  to  the  genius 
of  the  laws  of  Englandy  will  they  hot  be  liable  to  puni&ment 
for  a  breach  of  it ;  for  I  would  fubmit  it.  Whether  the  crime 
may  not  be  ftatcd  fpecially,  and  recite  the  ceremony  of  the  wic« 
Aefs's  taking  the  oath,  provided  it  cannot  be  laid  in  the  ufual 
common  form? 

Mr.  Chute*s  reply,  who  was  the  leading  counfel  for  the  de* 
fendant  jB^r/f^r. —  ^<;v.  12,  1744. 

As  to  the  reafons  urged  from  neceffity,  and  inforced  from 
what  the  law  does  in  fimilar  cafes,  it  is  not  put  in  ilTue,  nor 
proved  that  there  is  a  neceffity  for  having  ihefe  witnefies.  It  i$ 
not  faid  by  the  counfel  for  the  plaintiff,  that  there  is  no  other 
way  of  carrying  on  bufinefs  in  the  Eafi  Indies^  without  thofe 
perfons,  nor  iariteven  pretended  in  the  bill  itfelf ;  if  there  is 
«o  fuch  neceffity,  the  argument  from  thence  can  have  no 
weight  in  this  cafe  j  and  I  hope  this  is  anfwer  to  what  has 
been  called  neceffity  and  a  failure  of  juftice,  if  thefe  witnefies 
fhould  not  be  admitted. 

The  z€t  of  2  Geo.  2.  c.  21.  nn  the  cafe  of  murder,  where  the 
firobe  was  at  fea,  and  fieath  at  land,  oc  vice  verfS^  i$  to  take 
efFeft  ot\\y  in  futuro  ;  (o  that  if  a  murder  of  this  fort  had  been 
committed  by  a  perfon  before,  here  was  certainly  a  failure  of 
juftice;  and  yet  the  legiflature  would  not  by  a  law^  <x  poji 
jfaSiOy  include  fuch  perfon  in  thisatSl. 

I  fay  this  with  regard  only  to  the  particularity  of  the  perfons 
concerned  as  witnefies.  As  to  the  principal  queftion,  it  ia  en* 
deavoured  to  be  fupported  by  the  other  fide,  by  principles  *  of 
rcafon,  by  authority  of  fcripture,  and  by  rules  of  the  civil  law. 

The  cafes  from  fcripture  are  not  fimilar,  and  arguments  apart. 

To  fay  it  is  natural  to  have  a  religion,  and  to  believe  a  God» 
I  think  fo  in  fome  meafure  ;  but  yet  it  is  gtherwife  in  experi* 
cnce,  Pfalm  ii$.ver,  4th  and-8th.     **  Their  idols  arefdver  and 
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^^'gJif  ivim  ihi  W9rh  of  mens  bands  \  they  that  make  thitn  an  lih 

^^  imi§  tban^  andfi  an  aUfuch  as  put  their  truft  in  them. 

As  to  the  oath  of  Abraham  and  AhimeUch^  there  was  not  thea 
any  fet  form  exifting,  nor  was  it  an  oath  to  be  taken  in  a  court 
of  judicature.  Laban^soath  to  Jacob  wzs  of  the  fame  kind,  and 
Jae9h  accepted  it,  as  thinking  it  better  than  no  oath  at  all. 

This  therefore  is  far  from  convincing,  that  every  reh'gion  does 
reft  in  the  belief  of  a  God  and  all  his  attributes,  for  it  would  ^ 
proving  too  much,  viz.  that  there  never  v^s  a  falfe  religion  in 
the  world.  ^ 

Next,  as  to  the  fort  of  religion  now  before  the  court,  nothing 
is  more  certain  than  that  the  witneiTes  are  Gehtous,  and  though 
the  commiffioners  need  not  have  certified  all  the  tenor  of  their 
religion,  yet  they  fhould  have  certified  it,  fo  far  as  their  religi* 
on  was  concerned  in  taking  an  oath;  and  as  to  their  notions  of 
a  Deity's  being  a  rewarder  of  good,  and  an  avenger  of  evil,  vid. 
iiaffitus's  Hiji.  Judaor\  lib.  i.  fol.  36. 

As  to  the  authorities  from  the  civil  law,  Grotius^  Puffendorf^ 
(fc.  they  are  not  authorities  to  conclude  upon  the  common  law, 
for  the  civil  law  is  not  received  as  the  rule  of  property  here, 
much  lefs  as  to  the  rule  with  regard  to  our  criminal  law.  The 
civilians  hold  different  rules  of  property  from  us,  and  differ  in 
nothing  more  than  in  admitting  evidence,  for  they  reje£t  bi/hi^ 
9HeSy  &c.  and  whole  tribes  of  people.  Much  the  greatefl  part 
of  the  civil  law  is  only  opinions  and  fayings  of  great  men,  but 
the  fayings  of  the  judges  in  our  law  are  of  much  greater  weight, 
becaufe  they  are  fayings  when  the  caufe  was  judicially  before  them. 
The  Lord  Chief  Juflice  Hale  fays.  Oaths  of  Heathens  have 
been  admitted  in  the  municipal  laws  of  other  kingdoms.  How  far 
foever  this  great  man  may  differ  from  Lord  Coke^  he  rather  fpeaks 
e^  fpecial  laws  for  allowing  Heathens  to  fwear  according  to  their 
own  form  I  but  thefe  fpecial  laws  have  not  y«t  been  madeherf^ 
and  the  paffage  of  Lord  Hale  is  no  mpre  than  a  wiih,  and  noC 
in  opinion. 

It  is  material  that  nothing  Is  certified  in  this  cafe  as  to  the 
witnefles  opinion  of  our  oath,  or  that  the  witnefies  did  repeat 
the  oath,  or  tifed  any  words  at  all ;  but  it  feems  that  they  imme- 
diately bad  recourfe  to  their  own  ceremony.  It  is  faid  here  were 
the  wordsyi  help  meGod^  but  thefe  witnefles  do  not  appear  to  have 
faid  any  thing,andyetcareis  taken  that  theQuakersfiiould  repeat. 

Where  would  have  been  the  harm  if  they  had  fignified  their 
aflent  to  our  oath?  It  would  certainly  have  been  more  fatisfac-    * 
tory.   It  does  not  appear  that  the  Gentous  believe  a  God  of  the 
univerfe,  and  Lord  Hale  thinks  it  neceflary  they  fhould  believe 
Deum  Cnatorem. 

The  moil  material  queftion  is,  whether  thefe  witnefTes  are  , 
admittable  by  the  laws  of  England  ? 

I  muft  own  that  the  authorities  are  few,  but  I  hope  thete  ia 
no  exception  to  be  Ibewn  of  the  other  fide,  and  where  it  is  a  genc^ 
ral  rule^  it  comes  rather  of  the  other  fide  to  (hew  it  has  been  varied. 

No  one  of  the  inftances  Mr.  Attorney  general  put  of  excep- 
tions  to  the  general  rules,  but  where  the  witnefles  were  prima 
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facie  admittablc.  The  ftatute  of  Hue  and  Cry  meas  made,  that 
perfons  might  pafs  and  repafs  fafely  in  the  kingdom.  Robberies 
are  committed  ofcener  upon  fingle  perfons  than  more^  and  there 
is  in  moft  inftances  no  other  method  of  proving  the  robbery 
but  by  admitting  the  evidence  of  the  perfon  robbed;  therefore 
Judges  were  inclined  to  let  in  this  evidence  upon  neceffity.  It 
is  not  certain  what  the  rule  would  be,  in  the  opinion  of  judges, 
if  a  third  perfon  was  by. 

Lord  Chancellor  :  This  evidence  might  he  allowed  notwithftand" 
ifig^  for  a  third  perfon  or  fervant  might  he  at  a  dijiancej  and  not 
know  thefaElofthe  robbery  fo  well  as  the  perfon  robbed^ 

Mr.  Chute  :  The  next  inftance  isj  as  to  letting  in  a  tradefman*s 
hooks  kept  by  his  fervant  \  but  there  the  oath  of  a  living  perfon  is 
to  atteft  them.— The  next,  of  a  wife  in  cafes  oftreafofi ;  but  here 
is  no  authority  cited,  but  it  is  faid  to  be  an  opinion  of  Lord 
Chief  Juftice  ^tf/^.— -The  next  inftance  brought  is.  That  the 
fayings  of  dying  men  may  be  given  in  evidence.  This  is  no  more  . 
.than  giving  evidence  of  a  nuncupative  will,  and  not  fo  much 
words  as  evidence  of  circumftances«  A  man,  as  he  is  juft  leav- 
ing the  world,  may  be  fuppofed  to  have  a  greater  regard  to  truth ; 
^  but  on  a  trial  for  murder  this  kind  of  evidence  will  not  alter  the 
fenfe  of  the  court,  if  it  (hould  appear  the  deceafcd  was  killed 
fairly :  In  Major  Onebys  cafe  it  was  mentioned  by  the  fpecial 
verdi£b,  that  the  dying  man  faid  he  was  killed  after  the  manner 
of  fwordfmen ;  but  this  had  not  weight  enough  to  over-rule 
ftronger  evidence. 

It  is  faid  that  in  matters  of  cuftom  and  tradition^  hear-fay  evi* 
denceis  admitted  \  and  rightly  fo,  for  how  can  tradition  be  con- 
veyed but  from  man  to  man  through  a  fuite  of  ages  ? 

The  cafe  of  a  rape  of  a  childy  and  her  evidence  being  admitted  with' 
out  oathj  was  denied  by  Lord  Chief  Juftice  Lee^  and  Lord  Chief 
Baron  Parker^  to  be  law,  and  therefore  I  Ihall  not  trouble  you 
.on  that  head. 

A  great  deal  of  ftrefs  .has  been  laid  on  Lord  Cokeys  putting 
Jews  on  afoot  with  Infidels;  in  other  places  Lord  C^i^  calls 
him  an  Infidel  Jew,  therefore  defcribes  him  fecundum  quid^  and 
not  generally  as  an  InfideL 

As  to  the  authority  from  Madddx\  hiftory  of  the  Exchequer, 
he  determines  generally  that  they  fhould  be  fworn  and  by  their 
own  book,  but  it  is  not  by  force  of  a  charter  thatthey  are  fworn^ 

After  the  reftoration,  when  the  Jews  came  over  in  great  num- 
bers^ they  were  admitted  to  be  fw6rn;  and  this  was  doing  no 
•more  than  declaring  what  was  the  ancient  law. 

The  Jews  were  once  the  people  of  God ;  great  and  atrocious 
Crimes  were  forgiven  them ;  they  had  certainly  the  promife  of 
Scripture  largely  given  thep,  and  the  ev(mgelium  is  equally  ap- 
plicable to  the  Jews  as  to  the  Chriftians-^for  the  good  tidings 
ate  no$  (roniiDed  to  the  New  Teftament,  the  fame  being  told  fo 
early  as  juft  after  the  fall ;  Genejis  the  3d  and  15th.  And  1  wiU 
fut  enmity  between  thee  and  the  woman^  and  between  thyfged  and  her- 
feed'y  it/ball  kruife  t(y  he^d%  ^d  thoujhalt  bruife  bis  heeU 
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As  to  tfie  form  of  indiAments,  they  ought  to  be  adhered  to; 
if  there  was  nothing  but  confcience  to  awe  a  perfon  in  taking  an 
oath,  I  am  afraid,  from  the  depravity  of  mankind,  it  would  not 
'befo  bindihg,  for  it  is  the  apprehenfion  of  temporal  puni(bment 
which  in  a  great  meafiire  prevails  upon  perfons  to  fpeak  the  tmth. 
There  is  no  authority  to  (heW  that  indidments  have  run 
OtherwHe  than  on  the  holy  evangelifts,  and  faid  in  HalTt  cafe, 
that  the  Chriftian  religion  is  part  of  the  law  of  England. 

If  there  is  a  poffibility  that  the  Jews  may  be  reconciled  to  the 
New  Teftament,  it  ought  to  have  weighty  and  an  ingenious 
author,  the  Charterhoufe  firrii//,  imagines  they  will ;  and  as 
they  believe  a  part  of  the  Holy  Scriptures,  it  muft  give  them 
a  fuperior  credit  to  perfons  who  do  not  believe  at  all  in  the  fame 
manner  with  us. 

Snppofe  a  Chriftian  fiiould  turn  apoftate  to  theGen tou  religion, 
and  mould  fay,  I  am  not  liable  to  be  indiSed  ?  How  muft  he  be 
^sonvided  of  perjury,  any  more  than  a  perfpn  who  is  a  Gentou 
from  his  birth?  This  might  be  attended  with  bad  con  fequences, 
becaufe  perfons  of  this  temper  of  mind,  who  are  guarded  againft 
corporal  puniftiment,  will  truft  futurity  as  toeternal  puni(hments. 
As  to  the  objedion  of  our  bringing  a  crofs  bill,  and  that  we 
have  thereby  admitted  the  defendants  capable  of  putting  in  an 
anfwer,  it  will  of  courfe  fall  to  the  ground,  as  we  do  not  make 
any  ufe  either  o^  our  crofs  bill  ox  tbgir  anfwer s. 

As  to  the  ad mitting  the  Mahometan  as  a  witnefs  before  the  com- 
mittee  of  the  council,  it  was  done  without  debate  upon  it ;  for 
Sabine^s  counfel,  who  had  a  right  to  make  the  obje£tion,  were 
{atjsfied  of  the  truth  and  juftice  of  Sabine's  caufe,  and  therefore 
it  pafted  without  oppofition ;  but  as  the  Judges  fit  there  rather  as 
^Vifcrs  than  in  any  other  light,  it  wants  the  form  of  an  authority. 
Mr.  Solicitor  General  mentioned  a  cafe  which  he  had  from 
Dr.  Strahan  and  Dr.  Andrews^  where  a  Heathen  was  admitted  . 
as  a  witnefs,  but  the  name  is  not  fo  much  as  known.  Dr. 
Judley  and  Dr.  Simpfon  have  informed  me,  there  was  a  cafe  be- 
fore* the  commons  m  a  fuit  for  a  divorce,  where  a  black  was 
iTJeded  as  a  witnefs,  becaufe  not  of  the  Chriftian  religion. 

As  to  the  charter,  nothing  is  faid  there,  but  that  ayi/ir^m 
oath  fhall  be  given.  A  charter  may  be  granted  which  may  af- 
fcft  a  place  out  of  the  kingdom  totally,  and  yet  may  not  in- 
fringe the  general  rule  here  with  regard  to  fwearing. 

Like  the  common  cafe  of  a  Pie-pouder  court,  which  is  a  fum- 
mary  way  of  doing  juftice  during  the  fair,  and  is  reftrained  to 
that  particular  time,  but  you  cannot  follow  it  afterwards. 

That  an  aft  of  parliament  is  neceflary  to  difpenfe  with  the 
form  of  an  oath,  appears  from  the  loth  of  the  late  King  in  re- 
lation to  the  Jews,  this  zdi  being  made  to  difpenfe  with  their 
Twearing  upon  the  faith  of  a  Chriftian. 

Therefore,  if  it  ftiould  be  thought  proper  for  rcafons  of  ftate^ 
and  for  the  fake  of  trade,  to  receive  fuch  evidence  for  the  future. 
Jet  it  be  done  by  the  legiflature,  and  not  admitted  againft  an 
infant,  where  the  plaintiff  acquiefccd  for  4  years,  till  the  perfon 
tranfading;  with  him  was  dead. 
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Lord  Cbamdkr :  My  Lord  Chief  Juftlce,  Lord  Chief  Baroilt 
and  myfelf  are  of  opinion,  the  caufe  fhould  ftand  over  till  next 
term,  that  it  may  be  properly  confldered,  this  being  a  point  of 
the  utmoft  confequence ;  and  in  the  mean  time  let  a  fearch  be 
made  in  the  crown  office  for  precedents  of  indidments  of  per* 
jury,  to  fee  whether  in  the  indidment  of  a  Jew  it  has  been  laid 
ia^o  libra  Ugis  Mofaica^  or  whether  there  is  any  thing  pardculair 
in  the  form  with  regard  to  the  indiSments  of  Jews ;  mid  as 
cafes  have  been  mentioned  in  the  Admiralty  (which  is  a  court 
Where  fuch  cafes  arc  moft  likely  to  happen)  of  Heathens  being 
admitted  to  fwear  in  their  own  form,  I  (hould  be  glad  to  have 
inquiry  made  in  that  court  likewife. 

Fthruary  the  23d  1744. 

This  caufe  caufe  came  on  for  judgment  upon  the  point  above 
mentioned. 

Lord  Chief  Baron :  The  counfel  for  the  defendant,  in  fupport 
of  their  objedion  to  the  plaintiflPs  evidence,  cited  i  lufi.  i6.  and 
4  In/I.  279.  to  (hew.  That  an  Men  Infidel  can  benowitnefs. 

If  my  Lord  Coke  had  by  an  Infidel  meant,  a  frofejfid  Aiheiji^  I 
fhould  have  been  of  opinion  that  he  could  not  be  awitncfs. 

I  (hall  (hew  that  perfons  who  profefs  the  Gentou  religion  be- 
lieve a  God  to  be  the  Creator  of  the  world.  The  generality  of 
mankind  believe  a  God.  TuUy  in  his  Tij/r.  DiffuU  lib.  i.f.  13. 
fays,  **  ^od  nulla  Gens  tamfera^  nemo  omnium  tarn  fit  immanisy 
'*  cujus  mentem  non  imbuerit  Deorum  opinio ;"  and  expreiTes  him** 
felf  to  the  fame  effed  in  his  treatife  de  Natura  Deorum, 

As  to  the  Gentou  religion,  vid.  Relif,  Cerem,  vol.  3.  p,  257, 
2^77>  381.  and  Tournefori^s  VoyageSy  p.  39,  259.  from  which  it 
will  appear  from  the  beft  teftimonies,  tliat  perfons  of  this  reli- 
gion do  believe  in  God  as  the  Creator  and  Governor  of  the  world. 

The  defendant's  counfel  cited  2  Keble  314.  to  fbew  that  the 
Old  Teftament  is  the  Gofpel  as  well  as  the  New,  on  one  of 
which  the  law  requires  the  oath  (hould  he  admini(lred. 

To  this  I  anfwer,  that  the  ritual  or  ceremonial  part  of  the 
Mofaic  law  is  not  binding,  but  the  moral  is,  upon  Chriftians; 
therefore  I  think  the  Old  Te(bment  cannot  be  called  the 
Gofpel. 

As  my  Lofd  HaW%  reafon  will  be  the  bafis  of  the  advice  I 
(hall  give  your  Lordihip,  I  (hall  read  the  paflfage,  and  endea- 
vour to  comment  upon  it.     H.  P.  C.     2  voL  279. 

It  has  been  faid  by  the  defendant's  counfel,  that  Lord  Hak 
mifunderftood  Lord  Coke\  in  anfwer  to  this,  conftder  the  3^ 
Jnft,  165.  and  you  will  find  Lord  Hale'%  confequence  is  very 
well  founded. 

Lord  Hale  fays,  *«  /  take  it  that  although  the  regular  oathy  &c. 
•'  //  ta£Hs  facrofanSis  Dei  cvangeliis,  &c.  yet  in  cafes  ofnecefr 
•*  //jr,  as  in  foreign  contraffSy  i^c.  the  teflimony  of  a  Jew^  Udto 
**  libro  legis  Mofaicae,  is  not  to  be  rejeSled:* 

The  books,  cited  by  the  defendant's  counfel,  to  (hew  jurors 
or  witneffes  muft  be  fworn  upon  the  Gofpel,  were  Bra3ony  Bri^ 
ton^  FUtay  &c.  Thefe  authors  prove  no  more  than  that  the  oaths 
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tre  adapted  to  the  natives  of  the  kingdom  :  But  by  Miiddm^€ 
hiftory  of  the  Exchequer,  166.  and  fPilkins*%  Sax9n  Laws,  349^ 
it  appears  that  Jews  were  alfo  fworn  ;  and  in  the  latter  au-r 
thor  we  find  fomething  very  particular ;  a  vimn  facias  is  men-* 
tioned  to  have  iflued  to  fix  l^aUs  bomims^  \i  fix  ugaUs  Juda9s\ 

A  doubt  arofe  after  the  reftoration  in  what  manner  a  Jew 
flieuld  be  fworn  in  putting  in  an  anfwer.  Upon  a  motion^ 
Lord  Keeper  Nirtb  ordered  he  fhould  be  fworn  upon  the  Pen*^ 
uteuch,  and  that  the  plaintiff's  clerk  ihould  be  prefent  to  fee 
him  fworn.  Anm.  i  Fern.  263.  vidi  alfo  Francias*$  Trial  in 
the  State  Trials.  'Tis  likewife  the  conftant  courfe  in  trials 
at  bar  and  nifiprius^  and,  which  is  ftill  ftronger,  there  is  an  aft 
of  parliament  to  inforce  it. 

This  overturns  Lord  C9i/%  opinion  fo  far  as  Jews  are  con* 
cerned,  and  eftablifhes  Lord  Hali*Sn 

The  next  pafTage  in  Lord  HaU  relates  to  the  fpecial  laws  in 
Spain  J  Tea  tbi  oaths  cf  idolatrous  infidsls  bavi  ban  adtmtiidin  tbo. 
municipal  laws  of  many  kingdoms^  ifpecially  fi  juraverit  per  verua| 
0eum  Creatorem,  and  fpecial  laws  arc  inftituted  in  Spain  totubing 
tbi  form  of  tbi  oaths  of  infidels. 

Coniider  now  whether  there  is  not  fuch  a  neceffity  here  as 
is  fufficient  to  render  this  evidence  admiffible. 

An  objeftion  is  made  that  the  plaintiff  ought  to  have  (hewn 
he  could  not  have  the  evidence  of  Chriftians. 

To  this  I  anfwer,  that  repugnant  to  natural  juftice,  in  the 
ftatute  of  Hue  and  Cry,  the  robbed  is  admitted  to  be  a  wit- 
nefs  of  the  robbery,  as  a  moral  or  prefumed  neceflity  is  fuffi- 
cient: And  that  it  ihall  be  taken  for  granted  there  was  the 
fame  neceffity  in  the  prefent  cafe,  as  nothing  is  ftated  to  the 
contrary.  Befides,  it  appears  that  the  plaintiff  did  commence 
sYuit  in  Calcutta^  and  obtained  a  decree  there,  and,  what  is 
very  material.  Barker  himfelf,  the  father  of  the  defendant,  in 
that  fuit  in  the  mayor's  court,  infifted  that  Omychund  fhould  be 
afked  whether  he  was  of  the  Gentou  religion,  and  that  he 
ihould  be  fworn  according  to  his  own  notion  of  an  oath,  which 
was  done  accordingly.  This  certainly  bound  Barker^  and  of 
courfe  his  reprefentative.  Vide  2  Rolls  Rep,  346.     i  Salk.  283* 

In  (bort,  I  do  not  fee  what  ihould  hinder  admitting  them  Heathens  ad- 
as  witneffes.    They  are  admitted  by  the  civil  law — by  the  law  "'i!**^.** T^' . 
of  nations — by  the  common  confent  of  mankind.     (He  then  "Ji  "^^/^y  the ' 
cited  all  the  cafes  mentioned  by  plaintiff's  counfel,  and  Lord  law  of  nation*, 
&tair*%  Inilitute,  to  ihew  what  the  law  of  Scotland  was  in  this  *"**  ^^  *^*  ""J" 
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particular.)  mankind. 

But  it  is  obje^ed,  that  thefe  witneffes  do  not  fwear  by  the 
true  God,  and  for  this  purpofe,  the  defendant's  counfel  cited 
Deuteronomy  vi.  13  and  i^verf  Thou  Jhalt  fear  the  Lord  thy  God^ 
and  ferve  bim^  and  Jhalt  fwear  by  his  name.  Ye  Jhall  not  go  after 
other  gods^  of  the  gods  of  the  people  which  are  roundabout. 

Of  the  other  fide,  ^acob^  upon  his  covenant  with  Laban^ 
jivore  by  tbf  fear  ofbis  father  Ifaac^  Gen.  31.  v.  53 

My  anfwmr  />,  This  js  not  true  in  fad,  for  they  do  fwear  by 
the  true 'God,  the  Creator  of  the  world. 

Lord 


4*  Jllen, 

*  Lord  tiaie  fiqrs,  a  prm/hn  by  the  linvs  of  Spain  for  Moor$^ 

iind  editi  particularly  adapted  to  the  religion  of  the  Mahometans  : 

But  here  the  oaths  taken  by  thefe  witnefTes,  is   the  conftant 

oath,  add  tdkeh  in  their  own  manner  exadly. 

Jjrw  a  compf       Lotd  Hak  makes  a  qucftion,  fFhethir  a  Turk  or  a  Jew  may 

tent  vfitnefs  to     li  admitted  to  give  evidence  upon  murder.     I   will  not  give  a 

frave  4  mmrdtr.   precift  opinion,  but  I  think  aJew2LVtTy  competent  witneft 

to  prove  a  liltirder. 

Next  as  to  the  form  of  the  oath. 

1  am  very  far  from  faying  that  this  is  fo  folemn  and  figni- 
(cant  as  ours  is. 

The  fcripture  has  upon  this  occafion  been  cited,  and  I 
will  therefore  mention  the  opinion  of  a  very  great  divine,  7//- 
lotfon  in  hisaffize  fefmon,  i  vol.  fo.  194..  The  form  of  an  oath 
is  voluntarily  taken  up  and  inflituted  by  men. 

In  the  cafe  of  Dutt&n  v.  Coltj  i  Sid.  6.  Doctor  Owen  vice 

chancellor  of  Oxford  being  a  Witnefs  for  the  plaintiff,  refiifed 

to  be  fworn  in  the  ufual  manner,  by  laying  his  right  hand 

tipon  the  book,  and  by  kiffing  it  afterwards ;  **  but  he  catifed 

*^  the  book  to  be  held  open  before  him,  and  he  lifted  up  his 

.   ^^  right  hand  :  The  jury  upon  this  prayed  the  opinion  of  the 

**  court,  if  they  ought  to  think  this  teftimony  as  ftrong  as  the 

**  teftimony  of  another  witnefs ;  and  Glin  chief  juftice  told 

^'  them,   that  in  his  judgment  he   had  taken   as  ftrong  an 

**  oath  as  any  other  witnefs,  but  faid,  if  he  was  to  be  fworn 

**  himfelf,  he  would  lay  his  right  hand  upon  the  book." 

By  the  poKcy  of      That  forms  are  various,   vid,  Selden^  T  2.  1467.  and  Foetus 

all  countries,      Pand,   Chriftians  were  fworn  fometimes  without  laying  their 

r/»in°flted°^  ^^"^5  "PO"  ^^^  E^^P^'*  ^y  '»^f^"S  "P  ^hc'''  ^3*nds  to  heaven : 
pcrfons  accord-  Jews  were  fworn  firft  with  rites  and  ceremonies,  afterwards 
i«g  to  their  own  without  any.  It  is  plain  that  by  the  policy  of  all  countries, 
^^hT hand  onl  ^^^'^^  are  to  be  adminiflered  to  all  pcrfons  according  to  their 
finally  borrowed  own  opiniOH,  and  as  it  moft  afFefts  their  confcience,  and 
from iht Pagans.  ]aying  the  hand  was  originally  borrowed  from  the  Pagans. 

It  isi  faid  by  defendant's  counfel,  that  lio  neW  oath   can  be 

impofcd  without  an   ad  of  parliament,  and  for  this  purpofe 

ftveral  cafes  cited. 

My  anfwer  is.  This  is  no  new  oath. 

It  was  objefted,  that  they  ought  not  to  be  admitted  as  wit- 

nefles  from  the  perpetual  enmity  between  Heathens  and  Chri* 

ftians,  upon  the  authority  of  Calvin's  cafe,  7  Rep,  17.  and  the 

ftatgte  of  the  21  f/.  8. 
That  Turks  and      This  is  to  be  underftood  of  fpiritual  difcord  only  :  Sir  Ed^ 
Infirfels  are  /,«-.  ward  Littleton  lord  keeper,  in  his  readings  upon  the  ftatute  of 
pituiinimici.^nA  j|^g  ^^  £j   ^   j^^g  fentiments  there  worthy  of  a  great  Chriftian 

therefore  net  to^.',,;i,^  iTrii/-'ti  ... 

be  admitted  wit-  writer  :  "  Turks  and  Inhdels,  faith  he,  are  not  perpetut  iw- 
ntfles  here,  it  a  «  miciy  nor  is  there  a  particular  enmity  between  them  and 
wTeTrn^I  "  "^»  ^"^  this  is  a  comoion  error  founded  upon  a  ground* 
groundlrtfs  opi-  '"  Icfs  Opinion  of  juftice  Brooke  \  for  though  there  be  a  dif- 
nionofjuftiee  «*  fercncc  between  , our  religion  and  theiis,  that  docs  not 
Smke.  ^j  oblige  us* to  be  enemies  to  ihcir  pcrfons:  Tbcy  arc  the 

•*  crea» 


Jliin.  43 

^  areatitres  of  God,  and  of  the  fame  kind  at  we  are,  aad  it 
*^  would  be  a  fin  in  us  to  hurt  their  perfons/'     Salt.  46. 

In   fFsUs  V.  WiUiams^    1  L.  Repn.  28a.   The  court  faid.  The  neceffity  of 
**  t^hat  the  neceifity  of  trade  has  mollified  the  too  rigorous  ^^^^  ^^"^ 
*^  rules  of  the  old  law,  in  their  reftraint  and  difcouragcment  gorous  ra£'^ 
'^  of  aliens  :  A  Jew  may  fue  at  this  day,  but  heretofore  be  the  oid  law^  Ui 
**  could  not^  for  then  they  were  looked  upon  as  enemies,  but  ][}!^ «*»»at  of 
^^  now  commerce  has  taught  the  world  more  humanity ;  and 
^*  therefore  held  that  an  alien  enemy,  commorant  here  by  li.-  Jijew  may  bring 
**  cence  of  the  King,  and  under  his  proteAion,  may  maintain  '"  f^'*"  »0w» 
**  debt  upon  a  bond,  though  he  did  not  come  with  fafc  con-  *^t  ^Oj^^* 

It  was  objeded  by  the  defendant's  coun(el,  that  this  is  a  no* 
.trelty^  and  what  has  never  been  done,  ought  not  to  be  done. 

The  law  of  England  is  not  confined  to  particular  cafes,  but  Thehwof^^- 
b  much  more  governed  by  reafon,  than  by  any  one  cafe  what-  ^^J^^J^^f^ 
ever.      The  true  rule  is  laid  down  by  lord  Vaughan^iol.yjj  Tea,  butgorern- 
38,  •*  Where  the  law,  faith  he,  is  known  and  clear,  tho'  it  ^  »««  *»y  "^^ 
**  be  unequitable  and  inconvenient,   the  judges   muft  deter- j^"\J|'^^ 
**  mine  as  the  law  is,  without  regarding  the  uneqiiitablenefs  focver. 
'*  or  tnconveniency :   Thofe  defers,  if  they  happen  in  the 
**  law,  can  only  be  remedied  by  parliament ;  but  where  the 
*^  law  is  doubtful,  and  not  clear,  the  judges  ought  to  inter- 
^*  pret  the  law  to  be,  as  .is  moft  confonant  to  equity,  and  leaft 
**  inconvenient.'' 

As  to,  the  cafe  of  Lee  \.  Lie^  before  the  court  of  delegates  in 
1692.  They  gave  no  opinion  whether  the  witneflfes  were  ad- 
nittable  or  not  ? 

The  counfel  for  the  defendant  mentioned  a  note  of  a  cafe 
taken  by  Mr.Bunbury  in  the  court  of  exchequer,  in  a  caufe  be- 
tween the  Eaji  India  company  and  admiral  Mattbews^  '^  Where 
^*  Orangii  a  black  being  offered  as  a  witnefs  there,  faid  he 
^*  looked  upon  Jefus  Chrtft  2iS  z  good  man,  and  upon  fending 
^^  to  the  king's  bench  for  their  opinion,  they  thought  he  could 
**  not  be  admitted,  becaufe  he  did  not  believe  in  Jnfus  Chriji** 

This  was  a  note  of  a  cafe  taken  fome  time  after  the  caufe 
was  heard,  upon  memory  only,  which  at  a  difiance  of  time  is 
very  treacherous,  but  I  think  the  reafon  a  very  bad  one,  for 
the  fame  would  exclude  Jews. 

Another  objedion  is.  That  the  witnefies  are  not  liable  to  a 
profecution  for  perjury. 

This  is  not  true  in  faft  j  but  fuppofing  it  was,  yet  this  is  If  thefe  witneflet 
not  the  only  cafe  where  witncffes  cannot  be  profecuted,  for  ^Tprofecotion" 
(here  is  np  poffibility  of  profecuting  them,  where  the  depofi-  for  reiji:ry,  and 
tions  are  taken  out  of  England-^  but  if  they  were  here,  I  Jl'^J^^.^^l^tlnn* 
(hould  be  of  opinion^  they  might  be  indi(£ted  upon  a  fpecial  dfamemT'Twl 
indiAment,  for  I  do  not  think  taSfh  facris  evangdiis  arc  ne-  tis  fia-is  evavgg. 
peflir^  words,  for  fcveral  old  preccdepu  are,   that  the  party  ^;,°drin'''.^'!nl^ 

diOmentof  per- 
|ur J|  for  Cpver4  d14  fteocd^tt  tn^  t)ut  thit  ptrtjr  wmjuram  generally. 


4f  Jtllen. 

wzs  Jurattts  gifuralfyj  or  Mi  to  modo  juratui.  VidiWift*$Symhn 
0.d party  under  the  head  of  indi<flments  and  offences,  y^/?.  i6o« 
As  to  the  precedents  of  indidments  againft  Jews,  they  are 
fo  various  that  nothing  is  to  be  drawn  from  it :  Upon  the 
whole,  not  to  admit  thefe  witnefTes  would  be  deftrudive  of 
trade,  and  fubverfive  of  J4iftice,  and  attended  with  innumera- 
ble inconveniencies. 

Lord  Chief  Jujiice  TVtlles :  As  it  is  a  queilion  of  great  im* 
portance,  and  in  fome  meafure  a  new  queftion,  I  will  give  my 
opinion,  firft,  as  to  the  general  queftion  \  Whether  any  Infi- 
del may  be  admitted  as  an  evidence  under  fome  circumftances, 
Sofse  inHdeh         If  I   was   of  the  fame  opinion  with  lord  Coki^  the  confe- 
may,  under  fome  quence  would  be,  that  thefe  dcpofitions  could  not  be  read; 
fe^^miitfHi    ^}^^  I  *ni  of  opinion  that  fome  Infidels  may  under  fome  ciN 
witneiTcs.  cumftances  be  admitted  as  witneiTcs. 

My  lord  Coke  is  plainly  of  opinion,  that  Jews  a^  well  as 
Heathens  were  comprized  under  the  fame  exclufion. 
The  Jews  before  Serjeant  Hawkins  in  his  Plea$  of  the  Crowfty  though  a  very 
?om  £S"w  ^^^^^^  *"^  pains-taking  man,  is  miftaken  in  his  notion  of 
and  ficce  their  ^ord  Cohe's  opinion  ;  long  before  his  time,  and  ever  fince  the 
wtttrn  to  it,     Jcws  returned  to  England^  they  have  been  conftantly  admitted 

Kave  oten  con-    _^  ,«:»^^/n.«  /  .  ' 

llamly  admitted   *«:j'^"^»es 

piwicaofies.  The  defendant  s  counfel  are  miftaken  in  their  conftructioQ 

of  lord  Cohy  for  he  puts  the  Jews  upon  a  footing  with  ftig-, 
rfiatized  and  infamous  perfons :  This  notion,  though  advanc* 
cd  by  fo  great  a  man,  is  contrary  to  religion,  common  fenfe, 
and  common  humanity ;  and  I  think  the  devils  themfelves,  to 
whom  he'  has  delivered  them,  could  not  have  fuggefted  any 
thing  worfe. 

Our  Saviour  and  St, Peter  have  faid,  God  is  up  refpeSfer  of 
perfons.     A6ts  lo.  ver.  34. 

Lord  Cohe  is  a  very  great  lawyer,  but  our  Saviour  and  St, 
Peter  arc  in  this  refpeft  much  better  authorities,  than  a  perfon 
poflcfled  with  fuch  narrow  notions,  which  very  well  defervesi, 
all  that  lord  Treby  has  faid  of  it. 

I  lay  no  ftrefs  upon  the  authority  of  Bra^on,  Briton^  and 
FletOy  for  they  lived  in  popifh  times,  when  no  oth^r  trarfe 
Was  carried  on  except  the  trade  of  religion  ;  and  I  hope  fuch 
times  will  never  ceme  over  again  :  It  is  very  plain  too,  thefil^ 
ancient  authorities  fpeak  only  of  Chriftian  oaths. 

Maddox^s  hiftory  of  the  exchequer  clears  it  up  beyond  all 
contradidlion,  that  Jews  were  conftantly  fworn,  and  from  the 
19  Car.  I.  to  the  prefent  time,  have  never  been  refufed. 

To  this  aflertion  of  lord  Coke^  I  will  oppofe  lord  Hahy 
though  fully  cited  by  lord  chief  baron  Parker  ;  yet  I  will  men- 
tion it  again,  becaufe  it  is  full  of  the  true  fpirit  of  good  fenfif 
and  Chriftianity,  and  decies  repetita  placebit. 

As  to  the  authority  of  Civilians,  I  Ihall   fay  once  for  aH, 

that  I  do  not  lay  fo  much  ftrefs  upon  any  quotations  of  the 

Civil  law  ;  becaufe  I  think  there  is  no  occafion  to  have  re- 

courle  to  them. 

•*''    *  The 


/f  he  laft  anfwer  I  (hall  give  to  lord  Coh*%  aficrtion  are  his  Otths  are  not 
tmn  words  in  Caivin's  cafe  and  4th  Inft.  If^faidhe^  an  mh  was  ^^^^^''^^ 
dnarlyfa  CbriJIian  inftitutiotij  then  I  Jbouli  be  forced  to  admits  that  .t  old  m  the 
it  could  not  be  allowed.  cieatioji. 

But  oaths  are  as  old  as  the  creation ;  look  into  facred  hiftory, 
and  you  will  find  variety  of  inftances,  in  the  book  of  Genejls^  in 
thejoth  chapter  of  Numbers  throughout. 

Tne  nature  of  an  oath  is  not  at  all  altered  by  Chriftianity,  but 
only  made  more  folemn  from  the  fandion  of. rewards  and  pu* 
nifhrnents  being  more  openly  declared.  -'  "" 

The  paffage  in  the  14th  chapter  of  St.  Matthew^  relating  to 
Her$d  and  the  daughter  of  Her^dias  is  very  extraordinary ;  a 
perfon  appears  there  to  be  fo  very  wicked  as  not  to  ftick  at  mur- 
der, and  yet  thought  an  oath  of  fuch  a  facred  nature,  as  to 
choofe  rather  to  commit  the  former  than  break  the  latter. 

Pythagoras  in  his  golden  verfes,  and  Tullj  in  feveral  parts  of  ^ 
bis  works,  fpeak  of  an  oath  with  the  higheft  reverence,  Gr^- 
ttus  ii  Jsere  Belli  et  Pacisy   1  voL  lib.  2.  r.  13.  de  jurejuranda^  i 
fee.  apui  amifs  populos^  et  ab  onuii  JEvo  eirca  pollidtationes^  promtffa 
et  contraHui  maxima femper  vis  fuit  jurisjurandi. 

The  form  of  oaths  varies  in  countries  according  to  different 
laws  and  conftitutions,  but  the  fubftance  is  the  fame  in  all. 

Grotius  in  the  fame  chapter, :  fed.  lO.  Forma  jurisjurandi  ver- 
hii  differi^  re  convenity  hum.  enim  fenfum  habere  debet ^  ut  Deus 
inwcetuTy  puta  hoc  modoy  Deus  teftis  Jit^  aut  Deus  Jit  vindex.  In 
cur  old  law  books^  Deus  adjuvety  and  other  expreffions  of  the 
like  nature,  and  now^  So  help  me  God.  Vide  the  a  3d  of  St. 
Matthew f  20th,  2iA>  and  22d  verfes. 

There  is  nothing  in  the  argument,  that  as  Chriftianity  is  the 
law  of  Englandy-no  other  oath  is  confident  with  it }  and,  for  the 
reafons  already  given,  this  argument  carries  no  weight  with  it. 

Though  I  have  (hewn  that  an  infidel  in  general  cannot  be  ex-  if  iijf;aeii  40 
eluded  from  being  a  witnefs,  and  though  I  am  of  opinion  that  not  belicte  t 
infidels  who  believe  a  God,  and  future  rewards  and  punifh- ^*^» •'-'•" 
ments  in  the  other  world,  may  be  witnefTes;  yet  I  am  as  clearly  nim/^t^' 
of  opinion^  that  if  they  do  not  believe  a  God,  or  future  rewards  hereafter, 
and  punilhments,  they  ought  not  to  be  admitted  as  witnefTes.      ^*J3£\°!' 

Next  as  to  difpenfing  with  flriA  rules  of  evidence:  Such  evi-  ^^^  wu'l/  ' 
dence  is  to  be  admitted  as  the  peceiiity  of  the  cafe  wil]  allow  of,  e^Henct  it, 
as  for  inflance,  a  marriage  at  Utrecht  certified  under  the  feal  of '*»"^»ch 
the  mtnifter  there,  and  of  the  faid  town,  and  that  they  cohabited  ^J^j^  ^ 
for  two  years  together  as  man  and  wife,  was  held  to  be  a  fuffici-  the  oeceffity 
ent  proof  they  were  m^u'ried.  Cro.  Jac.  Si^i.Mfop  v.  Sowtrell.     ^'jn'**."^* 

Wty  cbmgh  adsuttcd^  mmft  be  left  to  the  perfons  who  try  the  caufe  to  give  what  credit  to  it  they  pleafc. 

It  muflbe  left  to  the  jury  or  judge  what  credit  they  will  give  ; 
for  it  is  a  known  difliAion,  that  the  evidence,  though  admitted,, 
piuftilill  be  left  to  the  perfons  who  t^ry  the  caufe,  to  give  what 
credit  to  it  they  pleafe. 

The  fame  credit  ought  not  to  be  given  to  the  evidence  of  an 
infidel|  as  of  a  Chriftian  i  becaufenot  under  the  fame  obligations. 

It 


46  Jlten^ 

Xt  is  admitted  by  the  defendants  that  this  eaufe  relates  io  a 

mercantile  affair  between  Barhr  a  merchant  and  a  fubjcd  of 

England^  and  an  Indian^  a  merchant,  and  the  fubjed  of  ikc 

Grand  Mogul, 
What  could  the  plaintifF  do  ?  He  had  but  only  one  remedy, 

that  he  ukes,  he  follows  his  debtor  into  England, 
Perfoas  wbo  do       There  can  be  no  evidence  admitted'without  oath,  it  would  be 
not  believe  the    abfurd  for  him  to  fwear  according  to  theChriftian  oath,  which 
ttuft^i'^t^of  ^nc-  ^  ^°^*  ^^  beliere  j  and  therefore,  out  of  neceiSty,  he  miift  Se 
ceflity,  be  titow-  allowed  to  fwear  according  to  his  own  notion  of  an  oacb. 
ed  to  fwear  ac-       Next  as  to  the  conunifion  :  The  certificate  fully  anfwers  this 

ma  oath.  i  Cannot  fay  I  lay  a  great  ftreis  upon  the  authors  which  pvtt, 

an  account  of  the  Gentou  religion,  becaufe  it  muft  depend  upon 
their  veracity  and  private  judgment ;  but  I  found  my  opinion 
upon  the  certificate,  which  fays,  the  Gentous  believe  in  a  God 
as  the  Creator  of  the  univerfe,  and  that  He  is  a  rewardcr  pf 
thofe  who  do  well,  and  an  revenger  of  all  thofe  who  do  ill. 
And  Iaftly,As  to  the  objedlori  of  the  indidment  for  perjury* 
This  has  been  fully  anfwered  already  by  the  lord  chief  baron^- 
but  the  plain  anfwer  is,  thzt  facrofan^a  evangtlia  are  not  at  all 
material  words. 

Upon  the  whole,  I  am  of  opinion,  the  evidence  of  the  plain- 
tiiPs  witneiTes,  under  the  circumftances  of  this  cafe,  ought  to  be 
admitted. 

Lord  Chief  Juftici  Lie :  I  agree  intirely  with  the  opinion  o^ 

lord  chief  baron  P^ri^, and  lord  chief  juftice  ^/bi^  that  whe«ev 

it  is  returned  by  the  certificate  the  witnefs  is  of  a  religion,  it  is 

fufficient;  for  the  foundation  of  all  religion  is  the  belief  of  a 

God,  though  difficult  to  have  a  diftinA  idea  of  an  infinite  and 

incomprehenfible  Being  as  God  is  ;   yet  mankind  may  have  a 

relative  idea  of  the  being  of  a  God,  as  dependent  creatures  up* 

on  Him. 

Itnles  of  evidence     An  oath  is  a  religious  fan£lionthat  mankind  have  univerfally 

aretobeconfidcrrL  eftablifhed.  I  would  not  be  thought  to  declare  an  opini<Mi,'how 

ruKTrSMid  by  ^  pcrfons  Under  the  denomination  of  Atheifts,  and  believing 

menfor  cpnve^'  no  religion,  may  in  this  country  be  in  fome  cafes  admitted,  but 

•°ft* '"  2!?**  ^^  ^  ^^  apprehend,  that  the  rules  of  evidence  are  to  be  confidercd 

^an^  opMi'    *5  artificial  rules  framed  by  men  for  convenience  in  courts  of 

gooarcafiNk       juftice,  and  founded  upon  good  reafon  :-  But  one  rule  can  never 

vary,  viz.  the  eternal  rule  of  natural  juftice.     This  is  a  cale 

that  ought  to  be  looked  upon  in  that  light,  and  I  take  it,  con-» 

fidering  evidence  in  this  way,  is  agreeable  to  the  genius  of  the 

law  oi  England. 

Hearia^r  ctnnot       There  is  not  a  more  general  riile,  than  that  he^r-fay  cannot 

J«j^«»j««^»  no' be  admitted,  nor  hulband  and  wife  as  witncffes  againft  eaclj[ 

w  wltneiTcf  T-   ^''^^'j  ^^^  J^^  >^  >*  notorious  that  from  neccffitythey  have  beeii 

gainft  each  other,  allowed;  and  as  Lord  Chief  Baron  faid^  Not  an  abfolute  ne-» 

and  yet  from     cclfity,  but  a  moral  one. 

neccflity  have  /'  Whpr^ 

beea  allowed.  WncfQ 


Where  there  are  foreign  parties  interefled,  or  in  commereial  The  ruk  as  h 
matters,  the  rules  of  evidence  are  not  quite  the  fame,  as  in  other  !l^;"!x!I?I* 
inftances  m  courts  ofjuftice,  the  cafe  of  Hue  and  Cry,  BrowH"  and  commercid 
bw  47.     In  Lord  Chief  Juftice  jffii/r's  Pleas  of  the  Crown,  vol.  mattert,  differs 
the  ift,  301.  a  feme  covert  is  not  a  lawful  witnefs  againft  her  ftaJ^^fn  cwti 
hulband  in  cafes  pftreafon,  but  has  been  admitted  in  civil  cafes :  of  juftice. 
a  wife  admitted  to  prove  a  truft :   the  fame  as  to  hear-fay  evi- 
dence*    Skinmr  b^j. 

As  to  admitting  evidence  in  foreign  matters  and  commercial, 
this  is  different  from  commofi  ca(es«     a  Rolls  Rep.  346.  .    . 

The  teftimony  of  a  public  notary  is  evidence  by  the  laws  of  Lord  Chief  >£. 
Francg  5  contrails  are  made  in  the  pre&nce  of  a  public  notary,  ^5*  ^  ^^ 
asd  fio  other  witnefs  necefiary  to  prove  the  tranfa£tion  :  I  fliould  '^J^  I  £m^ 
think  it  could  be  no  doubt  at  all,  if  it  came  in  queftion  coatraft  made  m 
ber^  whether  this  was  a  valid  contraftj  but  a  teftimony  from  ^^^  ti'if^^  ^ 
peribas  of  that  credit  and  reputation  would  be  received  as  very  was  inqudUoii 
good  proof  in  foreign  tranfaiSions,  and  would  authenticate  the  here,  that  hii 
contraa,  Cro.  Car.  365.     Thefe  cafes  Ihew  that  courts  always  [f 'Sowed'^t*^" 

?>vern  themfelvesby  thefe  rules,  in  cafes  of  foreign  tranfadions.  authenticate  the 
riCid.$MChaHC.20j.     Tnmoult  v.  Pedin.   i  ^^^.  429.     In^omraa, 
adions  of  trover,  vid  Ccmberb.  340,  366.  Dockwray  and  DUktn^, 
fofi.  In  cafe&  of  fales  of  goods  a  fa&or  is  admitted  as  a  witnefs. 

To  apply  thefe  cafes  to  the  prefent,  without  delivering  an 
opinion.  Whether  perfonsthat  do  not  believe  in  any  religion  may 
be  admitted;  as  I  think  that  thefe  witnejQTes  are  under  the  re* 
ligious  tye  of  an  oath,  adminiftered  in  the  moft  folemn  manqer; 
as  this  is  a  tranfadion  wholly  in  the  country  of  the  Mogul  ^  as 
^tfrifr  has  forced  the  plaintiffs  to  have  recourfe  here  to  the 
law  ofEnglandy  by  quitting  a  country  where,  by  the  letters  pa- 
tent of  the  crown,  they  were  in  titled  to  juftice,  it  would  not 
be  confonantto  natural  equity  to  deny  them  the  benefit  of  thif 
evidence. 

In  the  13th  and  X4th  oiCha.  2.  chap.  11.  fe£f.  29.  an  zQ,  for 
preventing  frauds  and  regulating  abufes  in  his  Majefty's  cuf- 
toms,  there  is  the  following  claufe  :  ^'  Provided,  that  in  cafe 
*^  the  feizure  or  information  fliall  be  made  upon  any  claufe  or 
^*  thing  contained  in  the  late  ad,  intitled.  An  zQ.  for  the  en- 
*^  couraging  and  encreafing  of  fhipping  and  navigation,  that 
**  then  the  defendant  or  defendants  (hall,  on  his  or  their  re^ 
*•  queft,  have  a  commif&on  out  of  the  high  court  of  Chancery, 
*^  to  examine  witnefles  beyond  the  feas,  and  have  a  competent 
**  time  allowed  for  the  return  thereof,  before  any  trial  Qiall  b^ 
**  had  upon  Che  cafe,  according  to  the  diftancc  of  place  where 
*^  fuch  commiffion  or  commiilions  are  to  be  executed,  and  that 
^^  the  examination  of  witneftes  fo  returned  fhall  be  admitted  for 
^'  evidence  in  law  at  the  trial,  as  ifit  had  been  given  viva  voce^ 
**  by  the  examinate  in  court;  any  law,  ftatute,  or  ufage  to  the 
**  contrary  in  any  wife  notwithftanding." 

Lord  Chancellor :  As  this  is  a  cafe  not  only  of  great  expence, 
but  of  great  con fequence,  it  will  be  expe(3ed  that  I  fliould  not 
give  an  opinp;?  without a/EgnIng my  reahns  for  it  at  the  fame  t\me. 


4^  Allen. 

Pirfl%  As  to  the  objedion  of  the  defendant's  counfel  to  the 

eertiftcate  and  return  of  the  commiffion,  that  the  commijjhnirs 

ietue  met/oUotued  the  dire^ions  e/thss  court ;  that  they  Jhould  bavi 

tertified  of  what  religion  the  witnejfes  werey  and  the  principles  of  that 

*  religion ;  whereas  they  only  ceftify  them  to  he  of  the  Gentou  religion^ 

without  Jhewing  what  the  principles  are  of  that  religion  ;  It  was  not 

the  intention  of  the  court  they  fliould,  for  it  would  hare  been 

entering  into  a  wide  field,  and  would  have  been  certifying  the 

hiftory  of  the  Banian  or  Gentou  religion. 

Cafet  dttenmnea     Cafes  have  been  determined  at  common  law  upon  evidence 

it  ikw  upon  efi-  taken  from  hiftories  of  countries,  and  we  have  very  authentic 

>Swi«ofaJto^*cc°"'^^5/^^  world.     A  general  hiftory  is  evi- 

tnes.  dence  to  prove  a  matter  relating  to  the  kingdom  in  genenJ, 

iSalk.1%1. 

My  intention  was  to  be  certified  whether  thefe  people  believed 
the  being  of  a  God,  and  his  Providence.  The  6th  volume  of 
ChurchilF%  Voyages  301.  particularly  defcribes  this  religion  and 
their  precepts  of  morality ;  the  latter  precept  carries  almoft  the 
fenfe  of  the  ninth  commandment. 

This  objection  being  removed,  the  next  queftion  will  ht^ 
whether  the  depofitions  ought  to  be  read;  which  depends  upon 
two  things  : 
FirJIj  Whether  it  is  a  proper  obligatory  oath  ? 
Secondly^  Whether,  on  the  fpecial  circumftanccs  in  this  cafe» 
fuch  evidence  can  be  admitted  according  to  the  law  of  England} 
The  general  learning  upon  this  head  has  been  fully  enlarged 
upon  by  the  Lord  Chief  Juftice. 
Tbeeffenceof  an      The  firft  author  I  (hall  mention  is  BiOiop  Sanderfon  dejuriS'^ 
****V*s"  ^^^j'^^^^^^^  obligatione.     Jurisjuramentum,  faith  he,  efi  iiffirMati9 
^iV,  ^l^k,~religiofa:   All  that  is  neceflary  to  an  oath  is  an  appeal   to  the 
ing  Him  tht  re-  Supreme  Being,  as  thinking  Him  the  rewarder  of  truth,   and 
warder  of  tni.h,  jyenger  of  falfliood  5  vid.  the  fame  author,  p.  5.  and  18. 

and  avenger  of         — .?.     .  j-aji  •i'^ti  *-! 

/alihood}  and        This  IS  not  contradicted  by  any  writer  that  I  know  of  but 
Lord  O^e  the     Lord  Cokcy  who  has  taken  upon  him  to  infcrt  the  word  Chri/tiani 
h«  mftSSfcc^** ^"^  '*  ^^^  ^^^y  writer  that  has  grafted  this  word  into  an  oath. 
word  ChrifitM    As  to  othcr  writers  they  are  all  concurring,  wi  Puffendprff^ 
Into  an  oath.      //^^  ^.^ch.  2.  fee.  4,  Dr.  Tillotfon^  ift  volume  of  his  fermons  up- 
on the  lawfulnefs   of  oaths,  and  p.  189.   where  the  very  tex£ 
fpeaks  plainly  of  an  oath  among  all  nations  and  men,  *^.  An  oath 
for  confirmation  is  to  them  an  end  of  all  ftrife,"  Hehr.  the  6th 
and  i6th.     *'  The  ncceffity  of  religion  to  the  fupport  of  human 
**  fociety  in  nothing  appears  more  evidently,  than  in  this.  That 
^*  the  obligation  of  an  oath,  which  is  fo  necelTary  for  the  main- 
**  tenance  of  peace  and  juflice  among  men,  depends  wholly 
**  upon  the  fenfe  and  belief  of  a  Deity. 

The  next  thing  I  (hall  take  notice  of  is  the  form  of  the  bath, 

r^noTSSlJiai*     It  »s  laid  down  by  all  writers  that  the  outward  ad  is  not  ef- 

to  ihe  oart/for  fential  to  the  oath  5  Sanderfon  is  of  that  opinion,  and  fo  is  Ti7- 

tbis  wat  always  yr^^  j^  ^hg  fame  fermon,  p.  144.     **  As  for  the  ceremonies  in 

xnaw««flibtrty.  ^,  ^^^  among  US  in  the  taking  of  oaths,  it  is  no  juft  exception 

**  againft  them,   that  they  are  not  found  in  Scripture,  for  this 

«  was  always  matter  of  liberty,  and  feveral  nations  have  ufed 

^'  fevcrzl  rites  and  ceremonies  in  their  oaths.*^ 

Alt 


nt* 


All  that  is  ncqeffary  appears' in  the  prefent  cafe  ;  an  external 
II&  was  done  to  make  it  a  corporal  a(ft. 

Secondly^  Whether  upon  fpecial  circumftances  fuch  evidence 
may  be  admitted  according  to  the  law  of  England? 

Thejudgcs  and  fages  of  the  law  have  laid  it  down  that  there  is 
but  one  general  rule  of  evidence,  ihihejl  that  the  nature  of  the  cafe 
will  admit. 

The  rule  is,  that  if  the  writings  have  fubfcribing  witneflcs  to 
them,  they  muft  be  proved  by  thofe  witnefles. 

The  firft  ground  judges  have  gone  upon  in  departing  from  Anabfolute  n4 
fcid  rules^  is  an  abfolute  ftrift  neceffity.     Secondly^  a  prefumed  «ffiry  the  firft 
nccefBty.     In  the  cafe  of  writings,  fubfcribed  by  witnefles,   i ^  pitting  ^from' 
all  are  dead,  the  proof  of  one  of  their  hands  is  fufficient  to  ef-  f^iian.ifsi.fevi. 
labliQi  the  deed  :  Where  an  original  is  loft,  a  copy  may  be  ad-  ^•"<^^»  aprefum- 
mitted;  if  no  copy,  then  a  proof  by  witnefles  who  have  heard  fccondl^"^  *^ 
the  dttdy  and  yet  it  is  a  thing  the  law  abhors  to  admit  the  me- 
mory of  man  for  evidence,     i  Mod.  4. 

A  tradefman's  books  are  admitted  as  evidence,  though  no  ab- 
folute neceffity  ;  but  by  reafon  of  a  prefumption  of  neceffity 
€nly,  inferred  from  the  nature  of  commerce. 

As  to  admitting  hear- fay  evidence,  fee  the  cafe  of  Campoverdi 
Micb.  the  2d  of  ^.  Jnre^  in  an  adion  upon  a  policy  of  infurance. 
There  is  another  inflance  of  dilpenfing  vi?ith  the  lawful  oath, 
where  our  courts  admit  evidence  for  the  crown  without  oath. 

It  is  a  common  natural  prefumption  that  perfons  of  the  Geii- 
tou  religion  (hould  be  principally  apprized  of  fa6ts  and  tranf- 
adions  in  their  own  country  :  There  is  a  ftronger  prefumprioa 
of  neceffity  here  than  for  admitting  a  deed  of  30  years  Itanding. 
Befides  all  this  an  additional  reafoh  is,  that  the  parties  who  en- 
tered into  this  contra£^  prefumed,  that  if  thty  fliould  be  ob- 
liged to  fue  it  would  be  in  their  own  country,  and  then  they 
muft  have  been  admitted.  From  hence  it  follows,  that  if  one 
of  the  parties  (hould  leave  this  country  and  change  his  domicil, 
the  other  would  be  deprived  of  his  evidence,  which  would  have 
been  admitted  there,  and  by  that  means  deprived  of  ju  it  ice. 

As  the  Englifh  have  only  a  fadlory  in  this  country  (for  it  is  Courts  of  law 
in  the  empire  of  the  Great  Mogul),  if  we  Ihould  admit  this  ^^^^  wiij  g.*e 
evidence,  it  would  be  aereeable  to  the  genius  of  the  law  of  Enz'  ,T?'^  ^r  ^r^  ^^^' 

;     J        T^L  r     T     •      1        i_  J  •       r»       1  n      t        tencc  of  a  foreign 

ma.      1  he  courts  of  admiralty  havedoneit,  Garth,  31.  Beak  v.  court  of  atia^irai- 

fyrrelly  vid.  the  Ui}:fe^iony  **  Jn  Englifti  Jhip   was  taken  by  a^y>  ^^^  f«^e 

"  French  man  of  war  under  colour  of  a  Dutchman,  andcarriedj^nto  without  Vamm- 

"  France,  and  there  condemned  by  their  court  of. admiralty  ^j  ^  Dutch  inp  their  proceed^ 

**^r/z/;  afterwards  an  Englifh  merchant  bought  this  jhip  of  tke'^^^*' 

*'  French,  and  conveyed  her  into  England,  where  the  right  owner 

**  brought  an  action  of  trover  for  thejhip  againfl  the  pur  chafer  \  and 

^^  all  this  matter  being  found  fpecially^  the  defendant  had  juJgmejit^ 

'*  becaufe  the /hip  being  legally  condemned  as  Dutch  prize,  this  coutt 

**  will  give  credit  to  the  fentence  of  the  court  of  admiralty  in  F  r a  n  ce,  / 

"  emd  take  it  to  be  according  to  rights  and  will  not  examine  their  pro^ 

•'  ceedings\  for  it  would  be  very  inconvenient^'  if  qne  kingd:rn  Jhould 

**  hf  peculiar  laws  corre^  the  judg-ments  and  proceedings  of  the  couiis 

**  9f  another  kingdom.^* 

E  And 


50  Allen. 

And  if  we  did  not  give  this  credence,  courts  abroad  ^ould 
not  allow  our  determinations  here  to  be  valid. 

So  in  matrimonial  cafes,  they  are  to  be  determined  according  to 
the  ceremonies  of  marriage  in  the  country  where  it  was  folcmnized. 
Suppofe  a  Heathen,  not  an  alien  enemy,  (hould  bring  an  ac- 
Jn\lfj^^MTm"°*  ^**^"  ^^  common  law,  and  the  defendant  ftould  bring  a  bill  for 
kringsanac-  '  an  injundion,  would  any  body  fay  that  the  plaintiff  at  law 
tion, and  defend- fliouid  not  be  admitted  to  put  in  an  anfwer  according  to  his 
M*injonaiw7  °^"  ^^^^  ^^  ^"  ^^^^  ^  ^^  othcrwife,  the  inj unftion  muft  be  pcr- 
he  fli'il  be  ad'-    petual,  and  this  would  be  a  manifcft  denial  of  juilice. 

mittrd  to  anfwer 

according  to  his  own  roilh  of  an  oitb. 

Sa^'ti^muUi-     ^^  *^  ^^^  ^^^  material  objeaion  of  the  form  in  indiameiitt 

ply  words  to  no  for  perjury,  the  words  fufr a Jan^ttm  Dii^evangeUum  are  not  at  «U 

purpofc,  there-    neceifary.     The  framers  of  indidmtnts  are  apt  to  throw  in 

cedent*  are  th7'  words,  and  to  fwell  them  out  too  much  to  no  purp<^ ;   there- 

beft^and  by  them  fore  the  old  precedents  are  the  beft ;   and  befides,  as  has  been 

^^fanF^^'^D^"  very  juftly  faid,  this  would  prove  too  much,  for  it  woiild  hold 

^M^Hliumzn    ^^  well  to  all  depofitions  taken  abroad.     It  has  been  faid  by  the 

not  neceflary    coufifel  for  the  defendant,  thfrt  the  fpeciai  laws  in  Sp€nn^  for 

Jl^cnttfo  "w^  <^aking  thofe  oaths,  arc  of  the  nature  of  our  afts  of  par)ia*enu 

juiy,  I  will  not  be  poftti ve,  but  I  take  it  to  be  otherwife.  SeUen  upoA 

the  laws  of  Alphttfo  the  wife  king  of  Arragan,  faith,  Jt  is  ntfi  m 

fofilive  law  for  the  MoQrs^  but  emthenticated  by  him^  andimmfirred 

into  his  code  of  laws ^  and  originally  in  the  nature  of  what  our  eemmow 

law  is.     Moars  have  their  particular  oath  which  they  ought  to  tnahi 

in  that  manHer.     This  form  of  expreffion  rather  (bew&  th«t  be 

x^fcrs  to  foitte  other  law  that  prevailed  long  before. 

This  falls  in  exaSly  with  what  Lord  5/tf/r,  Puffendorfyiic. 

fay,  th^t  it  h«s  been  the  wifdom  of  all  nations  to  adminifter  (bck 

oaths,  as  are  a-greeabk  to  the  notion  of  the  perfon  takings  and 

does  not  at  all  afFeft  the  confcience  of  the  perfon  adminiftring, 

nor  does  it  in  any  refpe£t  adopt  fuch  religion  :  It  is  not  near 

fo  much  a  breaking  in  upon  the  rule  oHaw,  as^dmitting  aper^- 

^n  to  be  an  evidence  in  his  own  caufe. 

The  cafe  of  the       I  Will  juft  take  notice  of  fbe  cafe  ofthe  Eafl-India  Convpany^ 

Eafi-Jndia  Com-  and  Admiral  Matthews.     I'was  counfel  myfelf  in  the  caufa,  but 

^Ty*"!^"^"**'*^  not  at  fill  remember  fending  either  to  the  court  of  KingV 

in  the^courT of  Bench,  or  Common  Pleas,  for  their  opinion.     Mr.  Bimbttryhm 

Exchequer  mi-    ftfttcd  it  -as  a  trial  at  bar  before  Lord  Chi<rf  Baron  R^ynoldsy^ni 

i^ated,  for  there  ^j^pj-g^^j.^  it  couldhtvt  be  donr,  ^r  there  is  no  fuch  thing  as  YiO 

JS  no    fuch  thing  ^        ,.  ^j  r  ltj  r  ^*V/ 

as  fcndiog  one     tending  one  Judge  out  ot  a  court  to  the  Judges  or  anather  upon 

iu<i«e  <'uc  of  a   a  point  of  evidence.     As  to  the  cafe  before  Lord   Chief  Juftice 

^udMs^of  ^ano-  ^>'''^>  ^^^  pcrfdn  there  would  not  be  fworn  either  upon  the  Oli 

thtr  upon  a      or  Ncw  Tcftanient  J  and  therefore,  as  hewtfsnota  Chri/lian,hc 

icintofevidcnce.  ^ould  not  admit  him  to  be  a  witnefs  :  But,  upon  tire  (pcciai 

circumftances  of  this  cafe,  I  concur  in  opinion  with  my'Lordf 

the  Judges,  that  the  depofitions  of  thefe  witncfTes  ought  to  kr 

read  as  evidence  in  this  caufe,  and  do  therefore  order -that  tht 

obje£Uc*n  be  over- ruled,  and  the  depofiiioi^s  read, 

\t^ovemhf 

(i)  But  fee  in  St.  Tri;  47, 


Mitt.  $1 

Kovemiir  the  ft4th  1737* 
MamUJimfiat  v.  iariur  and  others, 

IT  came  on  upon  the  joint  pleas  of  the  widow,  and  the  fon  ef   Cafe  11. 
the  late  Mr.  Barker,  governor  of  P/itna  in   the  Eafl-Indies^  A  bill  brought 
who  had  in  his  Jifpitime employed  the  pUintifFin  private  trade,* [g',*"^*^^^^^^^^^ 
as  his  banyan  or  broker :  They  being  made  defendants  to  a  bill  fentativis  of  an 
brought  againft  them  as  the  reprefentatives  oi Barker  for  an  ac-  £aft-india%ovtf 
count;  it  was  pleaded  that  the  plaintiff  was  an  alien  born^  and  cdthaTthepidn-' 
em  aliinin^lj  j^iot  of  the  ChriflJan  faith,   and    upon    ^  crofs  ti^  was  an  alien 
bill  incapable  of  being:  exao^ined  upon  oath,  and  therefore  dif-  !^"' *"*^  *!*'* 

,.£   j%  r  •        I-  .  r  »  '^       iivndd,    and 

^uali&ed  froai  fuing  here.  could  Jwirc  n» 

fui:  here. 

Lord CbdHCiUor  faid,  as  the  plaintifPs  was  a  mere  perfonal  de-  The  plea  over- 
nand,  it  was  extremely  clear  that  he  might  bring  a  bill  in  thi?  a^mcrc^pcrfo^^^ 
court ;  and  over-ruled  the  defendants  plea,  without  hearing  one  demand,  the 

COUttfel  of  cither  fide.  plaintiff  may 

bring  a  bill  i^tAit 
C4iUit,  r 

'-  ■  ■       -    ■  ■  ■      _  ^      . 

C    A    P.      IX.  • 

ih)  31n  toliat  irafe  allotoea  oj  noe* 

March  the  24th,  1 738.     The  laft  feal  after  Hilary  Term. 

Anon.  I 

Cafe  12. 

IT  was    faid  by  Lord  Chancellor  :  That  after  publication  is  After puMicatioa 
paft,  there  js  no  injft^nce  of  a   plaintiff's   obtaining  an  pUmtifF  cannot 
order   to  amend  his  bill,    without  withdrawing    his  repli- '^^'^'^^^^^^^ 
fat^^tf .  replication* 


£  »  <;.  A  ?* 


5» 


CAP.     X. 


See  Chan.  Caf.  SLnttntte,  ^Itos,  aitu  SDcmntrcr?. 

34, 14 J.  Vern. 

58. 110,  «i9,         (A)  WSttiat  fl^all  be  a  gooo  plea  anu  vucU  plcaDrt. 

ftAO:^    A^A9^^  A^9^ 


»4P*44*i47^ 


Hilary  term,  1735.     February  8th. 


^  /-  Chamberlain  v.  Knapp. 


i)efoid  for  pay.  A  Will  having  bccH  made  for  the  falc  of  lands  for  pay- 
ment of  Debts..  jT^  ment  of  debts,  the  prcfent  bill  was  brought  by  a  crc- 
Tclc^'toftfuf-^^^^^^  the  widow  of  the  tcftator  in  pofTeffion  of  fome 

tator  againft      of  the  lands  devifed,  praying  a  difcovery  of  her  title. 

his  wid«w,   to 

djf<:over  her'  tide  to  lands  in  ker  polTeflion, 

She  pleads,  that  by  a  deed  of  fettlement  (he  had  a  jointure  of 
tkmclTfndjIin*  ^''  ^^^  ^*'?^s  laying  in  a  town  called  and  that  fhc  was 

ture,  and  offers  willing  to  make  a  difcovery,  if  plaintiiF  would  confirm   h^r 
todifc^crif      jointure,  not   otherwife;    the  plea  did  not  fet  out,   either   the 
confi!mirbut   date  of  the  deed,  orthc;  particular  parcel  of  the  lands  contain- 
neither  fets  out   ed  in  it. 
the  date^  nor 
lands    contained  in  the  fettlement. 

The  plea  over-       Lord  ChanctUar  held  the  plea  bad,  for  both  thefe  reafons,  and 
ought to**have  fet  ^^^^  ^  purchafer  for  a  valuable  confideration  would  be  bound  t% 
forth  both  thefe  fet  forth  thofe  two  matters.     Plea  over  ruled, 
natters. 

February  the  8tb,  1737* 

Duncalf  V.  Bhke, 

*  Cafe  14. 

An  V  b  'TT^HE  plaintifF  fubfcribed  a  policy  of  infurancefor  '  a 
his. bill fuggefts  X  confiderable  fum  of  money;  the  fhip  was  loft,  and,  at 
the  (hip  was  loft  fuggeftcd,  fraudulently,  and  with  a  view  of  charging  the  plain- 
tt^"^T\       tifFwith  the  policy. 

and  inihc  chare-        _,,      ,.,,    .^-',        ,  ,      n-       -n       t<.i_ 

hn^  per'  men-  The  bill  Icts  forth,  that  the  Ihip,  inftead  of  having  proper  mer- 
t.onsthat,  in-  cantile  goods  on  board,  being  bound  from  one  of  the  ports 
t!«^s"*thc7e^as  ^^  Ireland^  to  one  of  the  ports  in  France^  had  only  wool  on  board: 
only  wool  on  By  the  interrogatory  part  of  the  bill  it  was  prayed,  that  the  de- 
board  J  and,  in  fendant  might  fet  out  what  kind  of  goods  he  had  on  board,  what 
part "prlJi^V-**'^  ^^^  invoices  were,  in  what  manner  the  Ihip  was  cleared,  and 
icndant  may  fet  whether  ihc  had  not  arms  on  board  her. 

out  what  kind 

«■*  ^oods  he  had  on  board. 


Anfwersy  PleaSj  and  Demurrers.  53; 

The  defendant,  as  to  fo  much  of  the  bill  as  fought  a  dlf-  Defendant  pleads 
covery  of  the  particular  nature  and  quality  of  the  goods  men-  fh^tmak^kpe- 
ttoned  to  be  Hiipped  on  board  the  faid  fhip  to  be  fent  to  France^  nal  to  export 
and  what  quantity,  pleaded  an  aft  of  parliament  of  i  WilL  {^  wool,  in  bar  to  a 
Mar.  That  no  wool/hall  be  Jhipped  from  Ireland,  or  imported  ft  om  kin^ofg^f  on 
tbence  to  any  part  but  hiwer pool  ^  and  fome  others   in   England  j  board, 
which  was  afterwards  made  perpetual   by  the  7  IVilL  ^  Mar. 
and  by  another  adl  made  the  10  ^  11  W.'i.  it  is  enaded,  That 
none  Jhall  direSily  orindire^ly  export  from  Ireland  into  any  foreign 
dominion  any  wool,  and  all  offenders  agatnjl  this  aSf  are  made  liable 
to  the  forfeiture  of  the  faid  wool^  and  alfo  to  a  forfeiture  ^500 1. 
far  every  offence.     That  the  value  of  the  cargo   on  board  the 
fakl  (hip,  and  infured  by  plaintifFs,  is  by  the  policy  afcertain« 
ed  at  3500/.  by  the  fum  infured  thereon,  and  therefore  it  can       ♦ 
AO  ways  concern  the  plaintifFs  to  know  the  particulars  of  the 
goods  ;  but  the  difcovery  thereof  may  occafion  feveral  forfeit- 
ures, and  the  bill  charging  that  the  goods '(hipped  on   board, 
\Sc.  by  the  defendant,  were  to  be  fent  to  Pontraffe  in  France^ 
which  by  the  laws  and  ftatutes  of  this  realm  is  prohibited,  and 
highly  penal,  and  the  difcovery  manifeftly  tending  to  draw  in  < 

the  defendant  to  accufe  himfelf ;    he  fubmitted,  Whether  he 
iltould  be  compelled  to  make  any  other  an fwer. 

The  Attorney  general  for  the  plaintiiF admitted,  that,  in  the 
charging  part  of  the  bill,  nothing  was  mentioned  to  be  on 
board  but  wool ;  but,  1)y  the  interi*ogatory  part,  defendant  is 
a(ked  in  general,  What  kind  of  goods  he  had  on  board  ?  and 
defendant's  plea  goes  in  bar  to  a  difcovery  of  all  kinds  of  goods 
which  were  on  bo^rd. 

Lord  Chancellor  allowed  the  plea;  but  agreed,  if  other  kind  of  The  plea  allow- 
goods  had  been  mentioned  in  the  charging  part,  the  defendant  ^^jj^tu'c^tvool 
©ight.have  been  obliged  perhaps  to  have  given  fome  an fvy^erfe  mentioned  m  the 
it,  but  as  there  was  not,  defendant  was  not  obliged  to  anfwcr  charging  part,  if, 
that  interrogatory  part :    The  only  doubt  he  had  was  as  to  the  othc!s!*dercndant 
clearing  of  the  (hip,  and.  having  arms. on /board,  and  that  part  mud  have  given 
of  the  bill  he  thought  afterwards  might  be  covered  with  the  plea.  Z*'""®  ^^iytti  t* 
Agreed  in  this  cafe,  that  ^  ple^  may  be  bad  in  part,  and  yet  *  * 
,  ROC  fo  in  the  whole. 

February  the  19th,  I738, 

Deggs  V.  Colebrooken 

Vide  title  Cojls. 

March  i\it  ^iy  iJlZ. 
Morgan  v.  Morgan. 

IT  was  in  this  cafe  laid  down  by  Lord  Chancellor  as  a  ru!?.     Cafe  l^i 
that  where  a  defendant  pleads  a  decree  of  dilmiflion  of  a 
^roer  eaufe,  for  the  fame  matters,  in  bar  of  the  plaintiff's  de- 

E  3  mand 
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mthd  on  hU  new  bill,  if  the  plaintifF  dooi  not  spply  to  tKe 
court,  that  it  may  be  referred  to  a  Maftcr  to  ftttc,  whether 
there  ii  fuch  &  decree,  but  fets  down  the  caufe  upoA  th6  nevr 
bill  for  hearing,  it  is  a  waiver  of  his  right  of  application  for 
fttch  reference,  and  the  coart  i^ill  determine  it. 

jfofa/J  the  9th,  1739. 

Chapman  v.  Turner^ 

6afe  t6,  T  ORD  Chancellor  :  The  defence  proper  for  a  plea  muft  be 
Thedctencepro-  fy^h  as  rcduces  the  Caufe  to  a  particular  point,  and  from 
niift*^be*fuch*a9  whence  creates  a  bar  to  the  fuit,  and  is  to  fave  the  parties  ex- 
Tcduces  the  eaufc  pence  in  examination^  and  it  is  not  very  good  defence  in  equity 
^mt*and*from  ^^^^  ^^  likewifc  good  as  a  plea  ;  for  where  the  defence  confifts 
thence  cleatet  a  of  a  variety  of  circumftances,  there  is  no  ufe  of  a  plea^  the  ex* 
bar  to  the  fuit,  amliiation  muft  ftlll  be  at  large,  and  theefFefl:  of  allowing  fudi 
^fe^c77orft  a  P^^a,  will  be,  that  the  court  will  give  their  judgment  on  the 
fs  n^  likewifc  circumftanccs  of  the  cafe,  before  the)r  are  made  out  by  proof. 
good  as  a  plea« 


C    A    J?.    XI,' 

Vidi  title  Mafi$r  and  StrvanU 
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CAP,    XII, 
arrett> 

(A)  M!)$re  gOOB  ttjCUgll  on  a  Sunday^ 

D^f/«zi/r  the  22d,  1744, 

Ex  parti  Kerney. 

Cafe  17.  ^Tn  HE  petitioner,  who  had  been  an  affign^e  under  a  com-? 
iSJ.  If  a  man  is  JL  miffion  againft  Philip  Shehan,  Was  difcharged  by  order  of 
liabletobearreft.  Mr  J  Chancellor,  2ind  direaed  to  convey  to  new   affignees^   and 

ed  while  under     .  /•jri.i.j  ^       ji         u  */*• 

the  fummons  of^^  account  levcn  days  after  h^  had  conveyed  to  the  new  amgnees^ 

commiflioners  of  and  pafl'ed  his  accounts  5  but  being  an  incumbred  perfon,  he 

baakfuptt.         begged  the  commiflioners  Would  give  him  their  fi^mmons  for 

the  next  fitting  under  the  €0.mmii&>n  3  the  commii&oi^ers  tol^ 

kimi 
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Hint,  that  as  be  had  done  every  thing  that  was  necefTary  in  pur« 
Aiancc  of  Lurd  Cbancelkr^s  order,  it  would  be  of  no  ufe  to 
bin  J  but  however  upon  his  iipportunity  they  did  give  him 
their  fummons. 

Kirmy  attended  on  the  day  mentioned  in  the  fummons,  and 
was  examined  two  hours  ;  as  he  was  returning  home,  one 
Lawn  a  {heriflPs  officer  arrefted  him,  and  nocwithftanding  Ker-- 
ney  (hewed  him  the  commiffioners  fummons,  he  damned  it,  and 
faid  he  did  not  regard  it  of  a  farthing,  and  kept  him  in  cuftod]^ 
fevcral  hours. 

The  petitioner  now  applies  to  L»rd Chancellor  tobedifcharged 
from  the  arreft,  and  that  the  officer  may  be  cenfured  for  his 
abufe  of  the  conimiffioners  warrant  of  fummons. 

Lawm  the  Sheriff's  officer  admits  the  arreft  in  his  affidavit, 
but  denies  his  abufing  the  fummons. 

LordChancMllor:   I  think  this  a  matter  of  great  confequence, 

X/?,  Material  as  to  commiffioners  of  bankrupt  in  general. 

Q.dlyj  Material  with  regard  to  the  liberty  of  the  fubjcft. 

34!^,  Material  in  other  commiffions  under  the  great  fea), 
IS  of  charicable  ufes,  commiffions  of  lunacy,  f^r.  for  (ham  ar- 
rt&%  may  be  {et  up,  even  by  the  perfons  themfelves,  in  order 
to  prevent  their  attendance  to  be  examined  as  witneiTes  be- 
fore fuch  commi^oners. 

Ordered,  That  Charlis  Lawn^  before  the  next  day  of  peti- 
tions, give  fecurity,  to  be  approved  of  before  a  Matter,  for 
his  attending  de  die  in  diem^  to  anfwer  interrogatories  to  be 
exhibited  concerning  the  contempts  charged  upon  him  in  the 
affidavit  of  the  petitioner,  late  affignee  of  Philip  Shehan,  And 
U  Lawn  fhould  not  give  fuch  fecurity,  ordered,  he  (hould 
ftand  committed  to  ^t  Fleet  for  the  faid  contempts;  and  if 
Lawn  fhall  give  fuch  fecurity,  then  ordered  that  the  petitioner 
do  within  a  week  after  fuch  fecurity  exhibit  interrogatories 
before  the  mafter,  for  examining  Lawn  touching  the  faid  con- 
tempts, and  that  Lawn  do  attend  the  faid  Mafter  de  die  in 
diem  for  that  purpofe. 

And  as  no  precedents  have  been  produced  of  like  cafes  be- 
fore the  court,  of  arrefts,  notwithftanding  commiffioners  war- 
rant, tho'  it  very  probably  may  have  happened  ;  let  the  peti- 
tion ftand  over  till  the  next  day  of  petitions,  and  a  fearch  be 
made  for  fuch  cafes,  and  what  the  court  have  done  upon  it ; 
and  in  the  mean  time  recommended  it  to  the  counfel  for  the 
(herifPs  officer,  to  advife  him  to  difcharge  the  petitioner* 

June  the  2d,  1749. 

Ex  parte  Whitchurch. 

HANCOCK  and  Hooper^  the  affignees   of  Hallidayy  a  Cafe  i8. 
bankrupt,  obtained  an  order  for  a  mafter  to  take  an  ac-  ^j^^  petitioner 
count  of  the  dealings  between  fFhitchurch  and  the  bankrupt,  was  arreted  on  t 

Sunday  by  Lord 
thtvcelter't  tipft^if,  nndtr  a  warrant  of  tlie  court  for  a  contetrpt  in  difobcying  an  oracr  ;  he  now  prayed 
t»  be  difcharged,  infiftiag  his  arreft  and  commitrrent  to  the  Fleet  was  illegal,  bcin^  contrary  to   tht 
Ibtute  of  the  29  Char,  2.  c.  7./.  6.    L9rd  CbanuUor  doubtful  at  firft,    but  on  confidciation  thougibc  it 
\  iawfql  9iit&i  th:^ugh  on  a  Sunday, 

JE  4,  wivo 


Artifl. 
^\i(i  reported  231/.  5/.  6d.  to  be  due  from  him  to  the  banle« 
rupt^  and  on  arguing  exceptions  to  that  report,  LordChanaUof 
fcttltd  ihc  fum  at  226/.  only,   which  fVhiuhurch  was  ordered 
to  pay  to  Halliday*^  aflignees. 

IVhitchurch  not  paying  the  money  purfuant  to  the  order,  on 
the  iQthof  J/i/w^  his  Lordflbip  granted  the  following  warrant 
for  apprehending  him  and  carrying  him  to  the  FUet. 
^^  In  the  matter  oi  Edward  Halliday^  a  bankrupt, 
*'  Whereas  by  an  order  dated  the  28th  day  of  November^ 
**  made  in  this  matter  upon  the  petition  oi  Jonathan  Hancock 
*•  and  Richard  Hoopify  affignees  of  Edward  Halliday  the  bank* 
**  rupt,   it  was  ordered,  that  IVilliam  IVhitchurch  Jhould  Jiand 
•'  committed  to  the  prifon  of  the  Fltety  for  his  contempt  in  the 
*^  faid  order  mentioned,  and  that  a  warrant  for  fuch  his  com- 
**  mitment  fliould  iffue  accordingly ;  thefe  are  therefore  in  pur- 
*^  fuance  of  the  faid  order  to  will  and  require  you  forthwith, 
**  upon  receipt  hereof,  to  make  diligent  fearch  after  the  body 
**  of  the  faid  William  IVhitchurch^  and,  wherever  you  ihall  find 
•*  him,  /^  arrejl  and  appnhend  him^  and  to  carry  him  to  thi  prifon 
**  of  the  Fleets  there  to  remain  till  further  order,  willing  and  re^ 
**  quiring  all  mayors^  Jheriffs^  juftices  of  the  ptaa^  conjiables^  bead'- 
**  boroughs^  and  all  other  his  Majeflfi  officers  and  loving  fubje£ts^ 
•*  to  be  aiding  and  affifting  to  you  in  the  due  execution  of  the  pre^ 
**  mijjes^  as  they  tender  his  Majefty's  fervice,  and  will  anfwer 
*^  the  contrary  hereof  at  their  perils  ;  and  this  Ihall  be  to  yo^^ 
*'  or  any  of  you,  that  (hall   fo  do  the  fame,  a  fufiicient  wa^p* 
*'  rant.     Dated  this  16th  day  of  June  1748." 

HARDWICKE,  g. 
To  John  Eylis,  Efq;  Warden  of  the 
Fleets    or   his  deputy,    attending 
the  High  Court  of  Chancery. 

By  virtue  of  this  warrant  Whitchurch  was  on  Sunday  the  ^jth 
tfO^oberhtty  between  4  and  5  in  the  afternoon  arretted  *t 
Froome  in  Somerfetjhire^  by  James  Adlam^  his  Lordfliip*s  tipftaff, 
by  the  order  and  diredion>  and  in  the  prcfcnce  of  Mr  Steph^ 
Skurray^  folicitor  for  the  affignees  of  Halliday^  and  by  the(n 
detained  at  Froome  till  Monday  morning,  and  then  conveyed  by 
AMam  to  the  Fleet  prifon,;  where  he  ftiil  is  charged  with  th,dX 
^arrant  only. 

The  petitioner  infifted  that  being  arretted  on  a  Sunday^  hy 
virtue  of  a  warrant  founded  on  his  Lordfliip's  order,  for  nof^ 
payment  of  money  only^  and  not  for  ir eaf on ^  felony^  or  breach  of  th^ 
ppace^  it  is  contrary  to  the  ttatute  of  the  29th  of  Charles  the  fc- 
cond,  ch.  17.  intituled,  An  a6t  for  the  better  obfervatiort  of 
the  Lord's  daVf  commonly  called  Sunday^  fee.  6.  *^  Provided 
**  alfo  that  no  perfon  or  perfons  upon  the  Lord's  day /hall 
•*  fervc  or  execute,  or  caufe  to  be  ferved  and  executed,  any 
*'  writ,  procefs,  warrant,  order,  judgment,  or  decree,  e;^Cep,t 
**  in  cafes  of  ireafon,  felony,  or  breach  of  ijie  peace,  but  th^( 
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^  the  fcrvice  of  every  fuch  writ,  procefs,  warrant,  order,  judg- 
^^  ment,  or  decree,  (hall  be  void  to  all  Intents  and  purpofes 
•*  whatfoevcr." 

And  therefore,  the  arreft  being  illegal,  ihfifted  that  he  was 
tllegally  detained  in  cuftody,  and  ought  to  be  difcharged. 

Againft  the  petition  was  read  the  affidavit  of  James  Adlam^ 
**  who  fwore  that  on  the  9th  of  O^ober  laft,  being  Sunday  in 
•'  the  evening,  JfTj'itchurch  came  into  the  yard  of  the  Georgi  Inn 
**  in  Froomey  where  Adlam  was,  and  he  thereupon  told  IVhit'^ 
**  church  he  had  my  Lord  Chancellor's  warrant  againft  him  ; 
•'  to  which  IVhit church  immediately  anfwered^  he  knew  it^  and  he 
•*  heard  he  was  there^  and  came  on  purpofe  to  be  taken  up  \  and  that 
*^  he  feveral  times  after,  both  the  fame  night  and  the  next  day 
**  declared  the  fame/' 

jfdlam*s  affidavit  was  confirmjed  by  two  others  to  the  fame  ef- 
k&.  *^  He  likewife  fays  he  has  often  been  told,  and  always 
*<  apprehended  thefe  warrant  for  contempts  might  be  executed 
*<  on  a  Sunday^  and  he  has  himfelf  done  it  feveral  times,  and 
*'  and  was  never  complained  of  before  on  that  account.*'  And 
it  is  agreed  on  all  hands  that  a  commiffion  of  rebellion  may  be 
executed  on  a  Sunday^  though  it  iiTued  for  want  of  an  appear- 
ranee,  or  an  anfwer  only,  and  it  does  not  appear  to  the  officer 
by  the  warrant  for  what  the  commitment  iffues,  as  may  be  feen 
by  the  copy  of  the  warrant. 

Mr.  Attorney  General  againft  the  petition  cited  6  Mod,  95. 
Carth,  504.  and  the  fame  cafe  in  Salk,  Parker  v.  Sir  IVilliam 
Moore  626. 

Lord  Chancellor  :  It  appears  from  the  affidavits,  that  there  is 
not  any  occaiion  for  the  court  to  make  any  ftretch  in  the  peti- 
tioner's favour,  and  he  was  befides  endeavouring  to  defraud  the 
creditors  oi  Halliday  by  abfconding. 

When  this  petition  came  on  before,  I  was  a  good  deal  doubt- 
ful, and  rather  inclined  to  think  it  was  a  cafe  within  the  fta- 
tute  cf  the  29th  of  Charles  the  fecond  5  but  upon  looking  into 
the  matter  fince,  I  have  in  a  good  meafure  altered  my  mind, 
and  think  it  a  lawful  arreft,  though  on  a  Sunday, 

But  I  will  obferve  firft,  as  to  the  voluntary  furrender  of  the 
petitioner  to  /idlam  my  tipftafF. 

The  ftrength  of  the  evidence  goes  his  voluntary  furrender,  A  man  ma^ 
for  the  fadl  is  pofitively  fworn  to  by  three  perfons,  and   denied  f"i7*"^*J  **'T 
by  Whitchurch'%  affidavit  only  ;  and  there  can   be  no  doubt  but  Lzny^xlnl 
^  man  may,  if  he  plcafes,  furrender  himfelf  voluntarily  to  my  "po"  «  Sunday. 
warrant  on  a  Sunday.  li'Sl'Lr' 

Thf  order  of  commitment  which  has  been  made  in  this  caufe,  here,  that  the 
Is  very  different  from  proceffes  that  iffue  to  (herifFs,  l^c.   for  it/''"ty  fi^^^^ 
is,  That  the  party  Jhouldjland  (ommitted^  and  is  different  too  from^^f  i/'^^;|^'^^ 

ttioft  of  tl^e  orders  in  other  courts^  had  been  prefent 

}f  this  roan  had  been  prefent  in  court  when  the  order  was  ^^^*^^  ^^^  °'" 
pronounced,  he  was  inftantly  a  prifoner,  and  (he  warden  might  nounTed,hJ'wa 
|iavc  taken  hitn  away  to  gao}  diredlly,  inftantly  a  pri. 

'       ^  The*°'^*^- 


was 
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The  books  of  prafUcc,  though  I  do  not  fay  they  arc  of  auth<)-- 
rity,  yet  all  agree  in  laying  it  down  that  the  party  isconfidered 
as  a  prifoner  from  the  time  of  the  order  pronounced. 

This  is  a  warrant  dired^d  U  tht  very  gaoler  to  take  him  and 
carry  him  to  prifon,  and  differs  from  warrants  of  other  courts, 
which  aredireded  tofherifis,  and  other  minifterial  officers,  and 
not  direded  to  the  gaoler ;  and  I  do  not  know  that  this  is  done 
in  any  inftance,  but  where  the  pa^'ty  is  confidered  as  the  pri- 
foner of  the  gaoler  from  the  time  of  the  order  pronounced. 

Efcape-warrants  are  in  aid  of  the  gaoler,  and  command  all 
i^ccrs,  conftables,  ^c,  to  aiSft  him. 

And  this  very  warrant  is  drawn  up  in  the  fame  manner,  and 
therefore  alike  in  this  refpeft,  and  efcapc- warrants  may  be  put 
in  execution  on  a  Sunday. 

twA  Chief  In  the  cafe  of  Sir Cecily  and  others  of  the  town  of 

Sn^man^  Notthgham,  Cafcs  in  King  William's  time,  348.  "  The  qucf- 
toifht  be  taken  **  tion  was.  Whether  ferving  an  attachment  upon  a  Sunday  for 
upon  a  Sunday  «<  a  contempt  was  within  the  ftatute  againft  fabbath-breaking  ? 
contem^!  bel  **  ^^*^  Lord  Chief  Juftice  Holi^  Suppofe  it  were  a  warrant  to 
caufeinthena-  "  take  for  forgery,  perjury,  ^c,  fhail  they  not  be  ferved  on  a 
IfThe'*^*e'^d"  S««i/tfy?  And  (hall  not  any  procefs  at  the  King's  fuit  be 
anexc^n^  *'  fervcd  on  Sunday  ?  Sure  the  Lord's  Day  ought  not  to  be  a 
of  the  aa  of  "  fanftuary  for  malefadlors,  and  this  cafe  partakes  of  the  na- 
Hrliament.         c<  ^^^^  of  procefs  upon  an  indiament." 

So  that  Lord  Chief  Juftice  HqU  was  inclined  to  think 
that  a  man  might  be  taken  upon  a  procefs  of  contempt  on  5i<n- 
day^  becaufe  it  was  in  the  nature  of  a  breach  of  the  peace,  and 
an  exception  out  of  the  z&  of  parliament. 

7.  If  a  man  may  be  taken  on  an  attachment  for  non-perform- 
mfeht  bcuken  *^^^  of  an  award  upon2L  Sunday ^  as  was  held  by  thecourt  of  Com- 
on»SunJayu^on  mon  Pleas  in  a  cafe  cited  by  the  Attorney  general,  why  is  no^  a 
an  aitachnient    contempt  for  non-  performance  of  an  order  of  this  court,  equally 

for  non- perform-       iTri  i  r  c  i  \    * 

anceof  anaward.  *  brcach  of  the  peace,  as  the  non- performance  of  an  award  l 

A  conf-tnpt  tor 

iionperfonnanoe  of  an  frrder  of  this  court  e(^ually  a  breach  of  the  peace* 

Lord  Chancellor  ^*  Therefore^  as  it  feems  to  be  warranted  by  the  words  of  the 
difmifTed  the  pe-  Warrant  itfelf,  that  he  is  a  prifoner  from  the  tkne  of  the  order 
tition  as  he  is     pronounccd,    I  Will  not  difcharge  him,  efpecially  as  he  is  not 

not  without  rt-    *  .  ,  j  r       l  i     •  i    »  J 

medy,  for  he  Without  remedy  ;  tor  he  may  bring  an  habeas  corpus^  or  an  ac- 
iQay  biing  an  tlon  of  falfe  imprifonment,  and  therefore  order  that  the  petitibtt 
baht^is  corpus,     f^^J,  jjjg  difchargc  be  difmiflcd. 

€#r  an  a^.oo  of  » 

taife  imprifon- 

l&ettt. 


CAP. 
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CAP.    XIIL 

TuU  Title  Har  and  Anctfior^  and  Extculors  and  AdminlftraUrsi 

Ftbruary  the  4ih,  1739; 

Ryall  V.  RyaU. 

TH  E  tcftator  gave  feveral  legacies,  and  made  B.  his  cxc-  ^.^*^^^ 
cutor  and  refiduary  legatee.     B*  receives  all  the  aflets,  legacies,  and 
and  buys  lands  with  the  money,  and  dies,  and  likewife  bought  »*>«» •^-  hifoe- 
the  eijuity  of  redemption  of  another  eftate  on  which  teftator  had  auaTrieiawef" 
a  mortgage.     The  bill  was  brought  by  the   feveral  legatees  ir.  Moeivei  ail 
agalnft  the  adminiArator  and  heir  at  law  of  B.  to  be  paid  their  f|^  "^^^^^  ^ 
legacies  out  of  his  real  and  perfonal  eftate.  thJ mooey,*aii4 

dtesy   and  alia 
bonghr  ths  equity  of  redemption  of  another  edate  on  which  A.  had  a  mortgage.     Bill  brought  by  legatee^ 
to  be  paid  their  legacies  out  of  A,\  real  and  per'onal  eAate.     The  court  dire£led  an  inquiry;  whether 
part  of  ih«  affets  were  ]a;d  out  in  th^  purchafe  of  an  eflate,  and  if  thry  weie,  declared  they  Ottg,bt  €• 
be  leftoved  to  teft«tur*s  petibnal  cOate.    The  equiry  of  redemption  held  to  be  afiets* 

Firft  queftlon.  If  the  perfonal  aflets  are  not  fuflScient,  whe- 
ther the  legatees  may  not  come  upon  the  purchafed  eftate  for 
fatisfadton  ? 

Second  queftion.  Whether  the  equity  of  redemption  of  the 
mortgaged  eftate  bought  fince  the  death  of  the  teftator,  may  not 
be  confldered  ftill  as  the  aiTets  of  the  teftator,  and  liable  to  an- 
fwer  the  legacies  ? 

For  the  plaintifFs  was  cited  the  cafe  of  Bolney  v.  Hamilton^ 
before  Lord  King^  July  the  4th,  1729. 

For  the  defendant,  JC/rjt.V.  IVebb.  Free,  in  Ch.  84.  and  Kinder 
V.  Milward.  2  Fern,  440. 

Lord  Chancellor :  Courts  of  Equity  have  been  very  cautious 
fcow  they  follow  money  which  has  been  laid  out  in  land,  be*- 
cattfeuhas  no  earmark,  though  they  have  done  it  in  fome  cafes. 

The  principal  difficulty  in  thefc  cafes  is,  with  regard  to  the 
froof ;  for  the  different  interefts  of  the  parties  introduce  a  con- 
trariety of  evidence,  and  is  no  fmall  temptation  to  perjury. 

But  in  the  prefcnt  cafe  I  think  it  is  neceflary  there  (hould  be 
an  inquiry,  whether  part  of  the  aflets  of  the  teftator  have  been 
Uidoutinthe  purchafe  of  an  eftate  ?  Becaufe  if  it  (hould  plainly 
appear  that  they  have  been  fo  laid  out,  they  ought  to  be  reftored 
to  the  perfonal  eftate  of  the  teftator 

Suppofing  the  executor  had  been  living,  and  had  by  his  an-  Where  tnefhtfe 
(wer  owned  that  he  had  laid  out  part  of  the  aflets  in  purchafe,  »  pwchtfea  m 

♦  «-  >  the  D«me  of  oflen 

and  tne  money 
H  ij  tSl^tHf  r,  it  it  a  t^ifft  actwilbftsicdini  ttiere  ii  do  dedantion  is  writins  hj  the  nomiaal  putduCer. 

it 


AJfetu 

it  would  have  removed  the  objedion  of  fraud,  and  perjury,  bjr 
letting  in  parol  proof;  but  the  perfon  m)w  before  the  coqrt  is 
only  the  adminiftrator  of  the -executor,  and  though  he  does  in- 
deed admit  that  credit  is  given  to  the  accounts  of  the  executor, 
yet  this  is  no  evidence  againft  the  infant  heir  at  law,  but  it  is 
ground  for  an  inquiry  into  this  fadt,  and  the  means  of  coming 
at  this  by  way  of  refulting  truft  is  excepted  out  of  the  ftatute  of* 
frauds;  if  ther  eftate  is  purchafed  in  the  name  of  one,  and  the 
money  paid  by  another,  it  is  a  truft  notwithftanding  there  is 
no  declaration  in  writing  by  the  nominal  purchafer,  and  upon 
enquiry  a  little  matter  will  do  to  make  it  a  z\iZX2,^frotanto. 

As  to  the  fecond  point  with  regard  to  the  equity  of  redemp- 
tion,  I  think  it  is  very  clear  that  it  iliuft  be  conildered  as  aflets, 
and  liable  to  the  legacies. 


CAP.     XIV. 

^toaro  ano  Hibieremcnt 

(A)  parfic?  onlp  affcctea  bp  if*    P.  60. 

(B)  ifo^  toliat  caufe0  fet  aane.   P.  63 


See  E^.  cafe abr.  (A)   Parfi0£J  OIIIB  atfctfcO  6?  it 

Eafter  term,  1738, 

Thompfon  v.  Noel  //  <?/*• 
Cafe  20. 
A.  by  artkrcs  TT^  O  W  L  E  R,  one  of  the  defendants,  enters  into  articles  pre- 
prcTKHis  to  hf  Ji  vious  to  his  marriage,  in  confideration  of  iioo/.  portion, 
to"eft^ocforin  ^^  ^^^  looo/.  in  truftees  within  fix  months  after  his  marriage, 
tnifteft,  thf  in-  the  intercft  thereof  to  be  received  by  him  and  his  wife,  during 
U  rec^itTb^Jf  ^^^^  lives,  and  afterwards  the  lOOO  /.  was  to  be  equally  divid<^ 
and  hismfej  cd  between  the  iflue  of  that  marriage  ;  and,  as  a  farther  feca* 
during  their  rjty  for  the  performance  of  this  agreement,  gives  a  warrant  pf 
tlrds^toVdf'  attorney  to  the  truftees  to  confefs  a  judgment  for  that  fum» 
vided  between  which  is  foon  afterwards  entred  up  :  Fov^ler  after  that  enters 
their  ifTur,  and   \^^q  ^  partnerfliip  in  the  wine  trade  with  oxx^Hamiliw^  and  being 

gives  the  truftees  r  r  o 

a  warrant  of  attorney  to  confefs  a  judgment  for  that  fum  wh'xh  was  entered  up  accoidingly.  ^.  eo* 
tars  inro  partnerfli'p  with  B,  afterwards,  and  being  indebted  to  the  partnerfliip  eftate  in  niore  than  hia 
intereft  in  (hat  eftate,  they  fubmit  the  difference  between  them  to  arbitration^  and  part  of  the  ftock  ia 
t/acie  is  awarded  to  be  lodged  in  the  hands  of  a  third  perfon  \  any  part  to  be  delivered  to  either  of  the 
parties  on  making  it  appear,  any  bond  or  other  debt  due  from  the  jpvtneirihip  bad  bceA  paid  by  either^ 
tit)?  ^ua^t^ty  to  be  deliTcred  ^proportion  to  th^  mopcy  pai4« 

indebted 
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indebted  to  the  part nerfhip  eftate  in  a  larger  fum  of  money  than 
his  intereft  in  the  partnerfhip  efie£ts,  or  any  other  property  h« 
had,  could  fatisfy,  the  two  partners  fubmit  the  difference  between 
them  to  arbitration,  and  accordingly  a  parol  award  is  made,  that 
4.0  pipes  of  wine,  part  of  the  (lock  in  trade,  (hould  be  lodged  in 
the  hands  of  a  third  perfon,  one  Hayward  \  but  any  part  thereof 
to  be  delivered  to  either  of  the  partners  on  producing  any  bond, 
Jffr.  which  had  been  entered  into  on  account  of  the  partner Jhip^ 
paid  off  by  the  party  producing  the  fame  j  the  quantity  of  wijic 
to  be  delivered  to  be  in  proportion  to  the  money  fo  paid  off*. 

The  40  pipes  of  wine  were  accordingly  depofi  ted,  with  the 
confent  of  Hamilton  ^nd  Fowler^  in  the  hands  of  Hayward  ^  after-  The  trofteeiia 
wards  zfcinfa.  is  brought  on  the  judgment  fo  confeffcd  to  the  jj)!! "t""^ *'* 
truftees  in  the  marriage  articles,  and  a  moiety  of  thefe  40  pipes  ra>*V|^v,"on 
taken  in  execution  by  2,  fieri  facias  as  the  property  of  Fowler,      thcjuugmcnt 

^  r      r       /  confefled  to 

thrm,  and  take  a  moiety  of  the  depofited  fiock  io  execution  at  the  property  of  ^ 

The  bill  is  now  brought  by  Hamilton^  who  is  likewife  a  fe-  Bill  by  thepart- 
paratc  creditor  of  i^<7W&r,  and  twelve  other  creditors  on  the  ac-  n«»;?»'P  creditort 

^  r      1  n*  z-/*!!.  •         to  let  aiide  the 

count  of  the  partnerlhip,  to  fet  afide  this  execution,  and  to  execution,  and  to 
have  the  value  of  the  moiety  of  the  40  pipes  of  wine  appropri-  have  a  moiety  of 
atcd  to  the  payment  of  the  debts  of  thefe  creditors,  fuppofing  *5*  ^®^^^?^*'f' 

,.  ^'^  y      r       *r      tt     V.  ji         I  iif  ®*°  appropriated 

the  pipes  of  wine  fpecihcalJy  bound  by  the  award,  and  the  exe-  to  payment  of 
cution  of  it,  by  depofiting  them  in  the  hands  of  Hayward  ac-  ^^^''  **«*>'»»  *'•- 
cording  to  the  award.  cm^fillZir 

hj  the  award,  and  the  execution  of  it.  The  plaintiffs  being  no  parties  to  the  fubmiilion,  nor  privy  at 
all  to  the  tranfa^ion^  nor  under  an  obligation  of  ab.dinj^  by  the  award^  ouj^t  net  to  have  the  beneiit 
of  it,  and  therefore  bill  difmiiTed. 

Mr.  Fazakerley  for  the  plaintiff,  taking  it  for  granted,  the  a- 
ward  with  refpe£(  to  the  depofic  of  the  wine  was  intended  as  a 
provifion  for  the  creditors  on  the  partnerfliip  account,  and,  as  a 
fecurity  for  the  payment  of  their  debts,  infifted  that  every  award 
whea  made  was  confidered,  in  point  of  law,  as  the  very  afl  of 
Ihe  parties  fubmitting  to  the  determination  of  the  arbitrators^ 
and  as  the  agreement  of  the  parties  themfelves  ;  and  it  is  upon 
that  foot  an  action  of  debt  lies  againfl:  the  party  on  the  award, 
for  when  a  fubmiiBon  is  made  ajule  of  court,  an  attachment 
Jies  for  non- performance  of  the  award,  as  a  breach  of  his  own 
agreement,  which  by  rule  of  court  he  had  engaged  to  perform  j 
and  that  this  cafe  therefore  muft  be  confidpred  in  the  fame  light, 
as  if  the  parties  themfelves  in  the  firft  inftaf^ce  haJ,  without  the 
intervention  of  any  arbitrators,  agreed  to  make  a  depofit  of  thefe 
pipes  of  wine  for  the  purpofe  mentioned  in  the  award  ;  that  in 
iiich  cafe  the  creditors,  tho'  there  might  be  no  alteration  in  the 
property  made  thereby,  would  have  an  equitable  lien  on  thefe 
wines  fpecifically  in  fatisfadlion  of  their  debts,  and  as  fuch  would 
prevail  againft  any  execution  afterwards  at  the  fuit  of  any  other 
perfon  j  that  the  judgment  creditors  here, /^^  trujiees^  merely  as 
fuch,  had  no  intereft  in  thefe  wines,,  but  that  right  muft  arife, 
if  at  all,  from  th^  fieri  facias^  which  could  not  take  place  here, 
as  there  was  a  prior  equitable  li^n  upon  them  :  That  indeed 
where  goods  are  fpecilically  bound  in  equity^  and  a  purchafer 
*.  '     '  '  without 
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without  notice^  l^c,  afterwards  ^ains  a  legal  right  in  them, 
having  advanced  his  money  at  the  time  upon  the  credit  of  thafe 
very  goods,  as  fuch  purchaferhas  an  equal  equitable  lien,  and 
the  law  too  00  his  fide,  his  right  will  prevail ;  but  it  is  other- 
wife  where  the  creditor  at  the  time  his  demand  firft  accrued, 
relied  only  on  the  perfonal  fecurity,  and  general  credit  of  his 
debtor ;  there  any  legal  right  which  he  obtains  afterwards  in 
any  of  the  effeds  of  his  debtor,  muft  be  fubje<^  to  every  fuch 
truftor  equitable  lien,  which  they  were  liable  to  in  the  hands 
of  the  debtor  himfelf,  and  fuch  creditor  can  only  ftand  in  the 
place  of  his  debtor ;  as  in  the  cafe  pf  bankruptcy,  the  affignees, 
^c.  tho*  perhaps  equally  creditors  with  any  others  (who  have 
before  obtained  an  equitable  lien  pn  any  of  the  bankrupt's  ef- 
feds  fpecifically)  and  have  the  law  on  their  fide  too,  the  pro- 
perty of  the  bankrupt's  efFefls  being  vefted  in  the  affignees,  yet 
they  muft  only  ftand  in  the  place  of  the  bankrupt,  and  take  his 
cffefls  fubjedlto  all  thdetquitable charges, which  they  w^e  li- 
able to  in  the  hands  of  the  binkrjupjt.  Vide  Salk,  4^9.  T^ykr 
V.  WbieUr^  v^Eq.Caf,  Air.  320.     Burgh  y.  Frauds. 

Mr.  Noil  e  contra  inufted  that  the  creditors  bad  9P  right  tp 
bring  a  bill  to  have  this  awnrd  carried  injto  execMtipn,  «ot  being 
parties  to  the  fubmlffion,  nor  )cpni:erned   therein^  it  being  ^ 
matter  alto^tber  tranfaiSed  betjw^en  Fpif;(er  and  HamikQn  pnJy^ 
.  /  and  therefore  as  the  creditors  would  not  at  all  he  jCiQndudi^  .bjT 
this  award,  but  at  liberty  ftill  to  purfue  jtbeir  r/eipedy  g>  4ie)^ 
thought  proper,  for  the  recovery  of  their  debts,  there  was  n^ 
reafon  why  they  fhpuld  have  any  benefit  from  this  award,  be- 
cauie  it  happened  to  be  in  their  favour ;  he  relied  likewife  on 
the  want  of  fufficient  evidence  on  the  part  of  th^  plaintiff,  to 
prove  the  acquiefcence  oi  Fowler  in  the  award,  or4&ven  hi^ 
knowledge  what  the  award  was  ;  and  indeed  the  only  eji^idencc 
to  that  purpofe  was  his  applying  to  the  arbitrators  before  die 
award  was  finally  made,   to  let  him  have  part  of  the  wipe  to 
carry  on  his  trade  with  (which  the  arbitrators  would  not  com- 
ply with),  and  his  agreement  afterwards  with  Hamikon  to  have 
the  wines  depofited  in  the  hands  of  Hay  ward ^  but  no  evidence 
that  be  was  prefent  when  the  award  was  made,  nor  any  other 
evidence  that  he  was  informed  of  the  contents  of  it. 
AViHwillnot        Lord  Chancellor :  A  bill  tp  carry  an  award   into  execution 
lie  to  carry  an     ^hpn  there  is  no  acquiefccnce  in  it  by  the  parties  tp  the  fub- 
cution  wherrthe  "»»f^o"»  0^  agreeipeht  by  them  afterwards  to  have  it  execntod^ 
parties  to  the     Would  certainly  not  lie  ;  jbut  the  retnedy  to  inforce  a  perforpif" 
fubmiffion  do  not  ^^^^  Qf  the  .award  muft  be  taken  at  law  :  I-t  has  been  faid  the 
nor'llgrw  lifter,   evidence  here  of  Fowhr'?  agreement  to  the  award  after  it  wt^ 
ward8toha>eit  made,  was  not  fufficient  to  found  a  decree  ons  but  what  he 
executed,  but     principally  telied  .on  was,   that  none  of  the   plaintiffs,  th^ 

muft  be mforced  "^     t-  >       .       i_     r  i_     •/*•  j'j  -^  ^lT 

»tiaw,i  creditors,  were  j)arties  to  the  fubmiliion,  nor  did  it  appear  thsmt 

they  were  fo  much  as  jprivy  at  all  to  the  tranfadlion ;  and  lbefe«* 
;jfore,  as  they  were  under  no  obligation  of  abiding  by<tbeaward, 
.they  ought  not  to  have  the  benefit  pf  it;  and  in  reading  over 
jhe  iiward  (which,  at  the  time  of  making  it«  was  fakon  dowa 

in 
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in  writing),  hcobferved  it  was  calculated  only  for  the  indem- 
nity of  Hamilton  againft  the  failure  of  Fowler^  without  any  re« 
gard  had  at  all  to  the  creditors,  there  being  no  provifion  made, 
that  the  wines  {hould  be  fold,  or  otherwife  employed  for  raif- 
ing  money  for  the  payment  of  debts  of  the  plaintiffs  :  That 
though  an  agreement  made  between  the  two  partners,  and 
particular  creditors,  to  appropriate  a  particular  part  of  the 
pirtnerfiiip  eiFe£is  for  the  payment  of  thofe  creditors,  might 
create  a  lien  on  thofe  goods  fpecifically  for  the  payment  of 
their  debts,  in  preference  to  the  reft  of  the  creditors ;  yet  aa 
agreement  of  that  kind  between  the  partners  only,  would  cer* 
tainly  not  difable  any  of  the  creditors  from  purluing  their  re- 
medy at  law  againft  the  effects  of  the  debtor,  any  more  than 
if  no  fuch  agreement  bad  been  made« 
The  bill  difmiffed. 

June  the  18th,  1737-     Upon  appeal  from  the  Rolls. 
Mary  Medcalfe  widow,  and  fUl/iam  Ivesj 
William  Ives  and  Ann  his  wife  by  crofs  bill.       Plaintiffs. 
Mary  Medcalfe  znA  Richtrd  John  fan  and  hi«  wife,  Defendants.  Cafe  21. 

THE  bill  in  this  cafe  was  brought  to  have  a  fpecifick  per-  ^  ^^^  his  wife 
formance  of  articles  made  on  the  marriage  of  the  defen-  de7befo«malr-** 
8ant,  Richard ydsnfon^  whereby  the  faid  defendant  and  his  wife  luge,  in  c*n£dc- 
covenanted,  inconfideratlonof  2000/.  the  wife's  marriage  por-  "tjonof*oooi. 
tion,  to  releafe  all  the  right  and  intereft  that  mi^ht  accrue  to  tioa^'to Mieafc 
them  out  of  her  father's  perfonal  eftate,  by  the  cuftom  of  the  aU  the  right  thai 
tity  of  £i?«A«,  he  being  a  freeman,  and  alfo  to  fet  afide  an  J^if^'o«"i7[,*^ 
award  alledged  to  have  been  unduly  obtained  upon  a  fubmif-  f*  her's  peifcuva 
fion  of  the  con  troveifies  between  the  parties,  concerning  the  eftaf«»  *>y  t*'*  *^'*- 
right  to  this  orphanage  part.  ^*^"*  '^  ^•"''*'^' 

As  to  the  firu  part  of  the  cafe,  the  defence  madr  .for  the  de- 
fendant was,  tTiat  the  cuRonvary  part  being  a  mere.poilibility. 
and  contingency^  which  might  ^rmi^ht  not  happen,  it  could 
liot  be  releafed,  and  if  it  could,  that,  at  the  time  of  the  arti- 
cles, t)^c  wife  was  an  infant,  and  fo  not  bound  by  therti ;  be- 
Cdes  that  the  aooo/.  was  no  conlideration  for  releafing  fuch 
an  intereft,  the  wife's  father,  one  Rujfely  having  died  worth 
Upwards  of  20,000/. 

Lord  Chancellor:  Though  hardfhips  may  happen  on  my  dis- 
termination,  yetthefe  are  confiderations  too  loofe  either  for  a 

i*udg«  at  law,  or  in  this  court,  to  lay  any  weight  upon  j  and 
miift  determine  according  to  the  fadts,  by  the  rules  of  law^ 
and  of  fhis  tourt :  In  this  cafe  there  appeared  to  be  a  valuable 
corifideration  for  the  agreement  in  the  articles,  becaufe,  at  the 
time  t?he  2000/.  was  given,  the  defendant's  wrfe  was  intitled 
to  no  part  of  the  eftate  of  her  father,  and  it  wa^  given  foriier 
advancement  in  the  world,  and  it  is  highly  reafonable  that 

fuch 
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fuch  kind  of  articles  fliould  be  carried  into  execution^  and  that 
when  a  father  is  bountiful  to  his  children  in  his  life- time,  that 
he  (hould  have  his  affairs  fettled  to  his  own  fatisfadion. 
The  huftand  it       As  to  the  objeftion  of  the  cuftomary  part  being  a  pofSbi- 
boaodby  his  co-  \\x.y^  and  merely  in  contingency,  it  is  of  no  weight,  for   there 
the  wife*i^8^un-  ^^  "^  doubt  but  it  might  be  releafed  in  equity  ;  but  here  it  is  a 
der  age,  yet  it  it   Covenant  which  the  defendant  is  bound  by  in  all  events,  and 
a  matrcr  that     \^  \^  jjq  objeftion  to  fay,  the  wife  was  under  age  ;  for  though 
Ih^Tght  of  hii"  in  this  rcfpea,  if  the  huftand  were  dead,   the  articles  would 
ivife,  and  he  may  not  bind  her,  and  fhe  would  by  furvivorlhip  be  intitled  to  the 
r^**^^i«^*  *°ai   cuftomary  (hare,  as  a  chofe  in  aftion  not  recovered,   or  re- 
tina her.  ceived  by  the  hufband  ;  yet  he  being  alive,'  it  is  a  matter  that 
accrues  to  him  in  right  of  his  wife,  and  he  may  releafe  it,  and 
his  releafe  will  bind  her ;  and  therefore  it  was  reafonable  he 
ihould  perform  his  covenant.     I  found  my  opinion  too  on  an 
old  law  well  known  in   the  city  by  the  name  of  Jud^s  law, 
whereby  a  hufband  was  authorized  to  agree  with  the  father 
for  the  wife,  though  fhe  was  under  age. 
Thehttfcand's         Upon  this  another  queftion  arofe.  Whether  the  orphanage 
covenanting  to   (hare,  fo  to  bc  releafed  by  the  defendant,  (hould  fall  into  the 
tfn^ftmeTt  ©r  ^^^^  ™^"'^  P***^'  and  go  wholly  according  to  his  difpofition 
the  wifc*8  right  of  the  refidue  of  his  eftate,  as  a  thing  purchafed  by  him  ;  or, 
to  the  orphanage  vvhether  it  fhould  fall  into  his  perfonal  eftate,  and  be  difiri- 
feVv«*?hc' eftate  buted  with  it  according  to  the  cuftom  ?  And  at  firft  I  inclin- 
of  ihe father  ai    ed  to  think  that  it  was  in  the  nature  of  a  purchafe  by  the  fa- 
if  if  bad  never   xh^j;^  an\l   fo  wholly  in  his  power  to   make  a  difpofition  of  it 
a^d"th^ore      by  his  Will  5  but,    upon  hearing  the  Attorney-general  to  this 
jnuftbeconfider-  matter,  I  am  of  opinion,  that  as  in  equity  things  covenanted 
k?s'«ier!l]'pe^-  ^^  ^^  done,  are  as  things  aftually  done,  it  muft  be  confider- 
fonai eftate,  and  cd  as  if  the  hufband  had  actually  releafed,  and    fo   is  an  ex- 
Tw>t  go  wholly  to  tinguifhment  of  his  wife's  right  to  the  orphanage  part,  and 
Stofra'Ta  p^t*  being  an  cxtinguifliment  of  the  right,    it  leaves   the  eftate  of 
ofthe'dv adman's  the  father  as  if  it  had  never  been  charged  with  it,  and   muft 
^^^'  therefore  be  confidered  as  a  part  of  his  general  perfonal  eftate, 
and  not  to  go  wholly  to  the  executor  of  the  father,  as  a  part 
of  the  dead  man's  (hare.    Cafes  cited,   i  Vern,  6.  2  Fern^  665, 
666.     I  Will.  644,  645.     2/5^7//.  527. 
Where  arbitra-        As  to  the  award,  he  decreed  that  it  ought  to  be  fet  afide,  in 
tt>rs  are  deceived,  j.gfpg£^  that  the  .articles  werc  (hewn  only  to  one  of  the  arbi- 

or  where  they  *  ,  .       t  1    1  »  • 

make  their  award  trators,    and  not  to   both,  and  he   to  whom   they  were  not 

clandeftinely,      (hewti  fwore,  that  if  he  had  fcen  them,  he  believed  he  (hould 

wi:h**^**'*a°^  not  have  made  fuch  award  :  His  Lordftiip  held  therefore,  that 

court  of  juftire   it  was  unfairly  obtained,   but  agreed   to  the  general   rules  in 

will  interpofe,     cafes  of  awards,  that  the  arbitrators  are  judges  of  the  parties 

•warVr*^  "*^     ^ownchufmg,  and   that  therefore  they  cannot  objedl  againft 

the  award  as  an   unreafonable  judgment,  or   as   a  judgment 

againft   lawj    but  where,  as    in  the  prefent  cafe,  arbitrator^ 

are  deceived,  or  where  they  make  their  award  clandeftinely^ 

without  hearing  each  party  j  in  fuch  cafes  a  court  of  juftig^ 

ought  to  interpofe  to  fruftrate  and  avoid  fuch  awards* 

la 


Award  and  jfrhitremenU  6s 

In  thii  cafe  the  plaintifPs  bill  was  ofFered  to  be  read  as  cvi-  Though  a  wu  in 
dcncc  for  the  defendant,  and  b?ing  objeaed  againft,  it  was  ^^"e'idvJd tr^' 
faid,  per  Lord  Chancellor :  At  law,  the  rule  of  evidence  is,  that  evUence  at  Jaw, 
a  bill  in  Chancery  ought  not  to  be  received  in  evidence,  for  it  7''*"  i**^  j**^ 
is  taken  16  be  the  fuggeftions  of  counfel  only;  but  in  this  anThat been •£« 
court  it  has  been  often  allowed,  and  the  bill  was  read,  .  .  ten  allowed  a» 

His  Lordfliip  reverfed  the  order  of  difmiiEon,  and  declared  «^*^«^««» 
that  by  the  articles  of  the  4/A  of  February  1703,  the  defendant 
Johnfen  is  to  be  confidered.  in  equity,  as  barred  of  any  cuftom-» 
iry  fliare  in  right  of  his  wife,  or  otherwife,  of  the  perfohal 
eftate  of  the  teftator  William  RuJfelL 
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(A)  €m!Utninfi^  %  Commifllon  ano  CommtiCoit(r««   >«  i*"^-  d^tc^ 

to  Green's  Spirit 

A&rrA  the  13/*,  1737.  tlilT  Jh e*iuf ^ 

A     Father  and  fon  join  ia  trade,  and  have  a  commiffion  of  q^i^^  ^2 
/^  bankrupt  awarded  againft  them  jointly;  the  bill  was  ^  commiffion  of 
Brought  by  a  plaintiff,  fuggefting  that  he  was  a  feparate  ere*  bankrupt  is  an 
iitor  for  the  fum  demanded  by  the  bill ;  the  defendant  pleaded  *^»<>n  »"<*  «t«- 
his  certificate,  and  that  the  debt  accrued  before  he  became  Xnci"  t'^l* 

bankrupt.  race  creditors 

The  queftion  is.  How  far  feparate  creditors  are  affeficd  by,  JJ^.'^  ""^""^  ""^^'^ 
or  can  z6t  under  a  joint  commifSon  of  bankrupt?   And  Mr.  fiC^and^roif 
BrnoH  for  the  defendant  cited,  ix parti  Crowder^  2  Fern.  706.  tncv^icbts. 
where  feparate  creditors  were  allowed  to  come  in  under  a  joint 
tommiffion,  but  the  joint  efFeds  are  iirft  to  be  applied  to  pay 
the  partnerfhip  debts,  and  then  the  feparate  debts  ;  and  as  to 
the  feparate  effeds,  firft  the  feparate  creditors,  ^nd  afterwards 
the  partnerihip  creditors  are  to  be  paid  out  of  the  fame  ;  and 
therefore  the  plaintiff^  might  have  proved  his  debt  uAder  th^ 
commiffion. 

ObjeAion,  That  it  was  not  affirmed  in  the  plea,  that  tl^^ 
certificate  was  figned  by  four-fifths  in  number  and  value. 

Mr.  Attorney  General  for  the  plea  urged,  that  fuch  a  parti* 
cular  averment  was  not  neceflary  in  this  court,  though  it  might 
be  fo  at  law,  for  it  is  to  be  prefumed  here,  till  the  contrary  is 
proved,  as  the  plea  fets  forth,  that  the  certificate  had  bdbn  al- 
lowed by  Lord  ChancelUr, 

L$rdCbanalkr  :  As  to  the  objection  of  its  being  a  joint  com-  Set  GiecAi^tj 
miffion,  that  is  no  objection,  for  it  affe^s  joint  and  feparate 
eftates,  becaufe  it  is  never  taken  out  but  where  both  are  bank- 
rupts ;  a  commiiSon  of  bankrupt  is  an  adtion  and  execution  in 
the  firft  inftance.  Suppofe  an  a6lion  againft  two  partners,  and 
judgment;  feparate  eftates  are  liable  to  facisfy  that  judgment ; 
foin  cafe  of  bankrupts,  feparate  creditors  may  come  in  under 
that  commiffion,  as  well  as  joint  creditors. 

As  this  court  marflials  demands  and  fecurities,  fo  joint  ere-  if  •  bankrupt 
ditors,  as  they  gave  credit  to  the  joint  eftate,  have/r/?  their  de-  has  a  certificate 
mand  on  the  joint  eftate,  and  feparate  creditors,  as  they  gave  commiVion°\t 
credit  to  the  kparate  eftate,  have^r/?  their  demand  on  the  fe^  difcha^ges  bim 
parate  eftate  ;  the  joint  commiffion  therefore  difcharges  them  ^•*'°™*^^*'*'*^*» 
from  mi  their  debts  exprefly  by  the  a£t  of  parliament,  which //|oint/' 
does  not  mention  joint  or  feparate  debts  :  But  if  the  bankrupt 
has  fince  the  certificate  made  a  new  promife,  that  deferves  a 
confideration,  and  intitles  the  plaintiff  to  a  difcovery ;  and 
tbcrd^fe  his  JLordibip  ordered,  that  the  plea  ftand  for  an  anfwer« 
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March  the  29th,  1743. 

Ex  parte  Sandon* 

Cafe  23,  A    Petition  on  behalf  of  creditors  upon  the  feparate  cffatc 

Commifflonert  Xx  ^^  ^^°  partners,  againft  whom  a  joint  commiiSon  is 
have  BO  power  now  depending,  to  be  admitted  to  prove  their  feparate  debts 
iJLwcwdSors'  under  the  joint  commiffion.  Lord  Chancellor  made  an  order  ac- 
to  prove  d«b:s  cordingly,  upon  their  bearing  a  proportion  of  the  expence  ac- 
^"mmimln"'  cording  to  the  value  of  the  vnq  eftates  :  Commijftoners^  he/aid^ 
without  hcVanc-  bove  mt  a  fowtr  of  doing  this  without  the  fanclion  of  the  court. 
tion  of  the  court, 

Augujl  the  I  ft,  1744, 

Ex  parte  Simpfon  the  elder,  Thomas  Simpfon  and  John  Slmpfon 
the  younger  :  In  the  matter  of  Jofepb  Browning  a  bank- 
rupt. 

Cafe  24.  jjRowning  did  in  his  own  name  contrail  with  the  commif- 
Commiflioners  -^  fioncrs  of  the  navy,  to  furnift  his  majefty's  (hips  with  flop 
**h^fi  ^***ffi'^  ^^<^  cloths,  but  the  fame  was  in  truft  for  himfelf  and  the  petition- 
are  noJ'to  e»^*  ers.  On  the  24th  of  Nov.  1 742,  articles  of  agreement  were  cxe- 
mine critically    cutcd  by  him  and  the  petitioners,  whereby  all  the  parties  were 

b"7to^a*mitcre  *°  ^^^^  ^"  ^^"^'  ^^^^  ^"  ^^^  contrad,  and  the  accounts  were  to  be 
ditors  for  what  fettled^  and  figncd  every  fix  months:  And  in  cafe  any  of  the  par- 
tbey  fwear  is  due  tjes  ftiould  dic,  or  be  rendered  unable  or  incapable  to  carry  it 

t?e\*!S]ito  an'^  ^"j  »"  ^'^  °^  ^^^^^  ^^^  ^^^^^^   ^^^"  ^^^  ^^^^  ^^   ^"^^  V^^^Y  ^7' 

account  after-  ing,  or  becoming  incapable,  fhould  be  vefted  irf  the  furviving 
^*'^»  and  capable  parties,  and  the  executor  of  fuch  dying  or  incapa- 

ble parties,  Ihould  on  requeft  make  a  legal  aflignment  to  the 
furvivors  or  capable  parties,  and  they  fhould  give  bond  for  the 
value  of  his  (hare  at  the  time  of  the  fettlement  of  the  laft  half 
yearly  account,  which' was  to  be  conclufive  to  the  executors  or 
adminiftrators. 

Browning  being  indebted  on  the  contraft,  and  alfo  largely 
indebted  to  the  petitioners  on  their  private  account,  made  an 
aflignmcnt  dated  the  2iftof  January  ij^i^  of  his  intereft  in  the 
contract,  to  the  petitioners,  in  the  firfi  place  to  fatisfy  fuch 
fums  as  he  then  owed  or  at  any  time  after  Ihould  owe  to  the 
petitioners  on  the  contrad  or  otherwife,  and  after  fuch  pay- 
ment, to  pay  the  overplus,  if  any^  to  Browning. 

In  November  1743,  the  con  trad  ftand  ing  in  his  name,  the 
commiffioncrsof  the  navy,  for  the  fafety  of  the  publick,  direfl- 
cd  that  the  petitioners  fhould  be^  made  parties  to  the  contrad, 
and  that  it  fhould  be  carried  on  in  all  their  names;-  aAd  the 
fame  was  accordingly  executed  by  the  petitioners. 

On  the  6th  of  Jan.  I743>  ^^^  laft  half  yearly  account  touching 
the  coiitradl  was  fettled,  valued^  balanced,    and  figned  by 
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Browning  and  the  petitioners,  when  it  appeared  that  the  in- 
creafe  of  ftock  arifinig  from  profits,  from  the  commencement 
to  that  day,  amounted  to  4642/.  31.  4^.  and  that  the  bank- 
rupt had  received  on  account  of  the  contraft  28,526/.  16/. 
and  had  difburfed  28,146/.  lox.  5^.  fo  that  he  then  remained 
debtor  380/.  $s.  *]  d,  to  the  contraft. 

On  the  nth  oi  January  1743,  Browning  fettled  and  figncd 
the  petitioner's  private  account,  when  there  appeared  to  be 
due  on  that  account  to  the  petitioners  4615/.  31,  7^.  and  by 
the  24th  of  Jpril^  the  day  of  his  bankruptcy,  there  was  due 
to  them  on  the  feparate  account  9480/.  and  upwards. 

After  Browning* s  bankruptcy  the  Lords  of  the  Treafury 
were  pleafed  to  imprefs  to  the  petitioners  to  enable  them  to 
proceed  with  the  contraft  20,000/.  to  prevent  any  diftrefs  to 
the  feamen,  which  was  to  be  repaid  to  the  Treafurer  of  the 
Navy  by  defalcation  out  of  their  wages  from  time  to  time  as 
the  fhips  were  paid  off. 

In  j4priil3L&  a  commiflionof  bankrupt  iffued  againft  Brown* 
ingi  and  the  petitioners  attended  at  Guildhall  and  ofFered  to 
prove  their  debt,  but  the  commiffioners  refufed  to  admit  them, 
infifting  the  20,000/.  was  to  be  accounted  for  as  to  one  fourth 
part  to  the  bankrupt ;  which  the  petitioners  informed  them 
could  not  be  done,  for  if  credit  was  to  be  given  for  it  on  one 
fide  of  the  account,  it  was  a  debt  due  to  the  Treafurer  of  the 
Kavy  on  the  other ;  fo  that  it  made  no  variation  therein  : 
However  the  commiiEoners  thought  proper  to  poftpone  the 
choice  of  af&gnees,  and  therefore  the  application  to  the  court  is^ 
that  the  petitioners  may  be  admitted  to  prove  a  debt  ^9480!*  and 
that  the  commijjioners  may  proceed  to  the  choice  of  ajjignus. 

Lord  Chancellor :  The  a£t  of  the  sth  of  the  prefent  King 
fays,  **  The  commiffioners  (hall  forthwith,  after  they  have 
**  declared  the  perfon  againft  whom  a  commiffion  fhall  iflue 
*'  a  bankrupt,  appoint  a  time  and  place  for  the  creditors  to 
**  meet,  in  order  to  chufe  an  affignee  or  affignees  of  the  faid 
♦«  bankrupt's  eftate  and  efFeds." 

The  creditors  prefent  at  fuch  meetmg  are  intitled  to  vote, 
unlefs  fome  material  objeftion  againft  them,  and  the  majority 
in  value  to  determine  the  choice,  which  makes  it  a  confiderablc 
<]ueftion,  whether  creditors  ftiall  be  admitted  or  not. 

The  application  here  is,  that  I  will  di reft  the  commiffion- 
ers to  proceed  to  the  choice  of  affignees  :  This  is  nothing 
more  than  what  is  their  duty,  and  therefore  fuperfluous. 

The  crofs  petition  is,  that  I  would  poftponc  the  demands 
of  the  petitioners,  and  dire£t  the  commiffioners  to>chufe  affig^  « 

Hees,  without  admitting  the  petitioners  to  vote  in  fuch  choice* 

The  petitioners  by  their  affidavit  fwear  to  a  balance. 

But  the  great  objedion  is,  that  this  is  not  a  complete  ac« 
count,  and  therefore  the  whole  ought  to  be  taken,  before  the 
petitioners  are  intitled  to  be  admitted  creditors  under  thecom-^ 
miffion* 
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Kow  as  t6  this,  the  petitioners  A^ear  that  on  the  {^artner^ 
fliip  the  bankrupt  was  only  a  debtor  for  380/.  51.  *jd.  Whe- 
ther the  account  is  ftriflly  made  up  between  them  I  cannot  fay, 
but  I  rather  believe  not,  for  it  is  no  more  than  refts,  or  like  a 
computation  between  partners  in  the  brewhoufe  trade. 

But  then  it  is  faid,  here  is  a  fum  of  20,ooo/.  paid  by  the 
government  fince  the  making  up  of  this  account,  and  that 
this  ought  to  be  brought  into  the  calculation. 

But  I  look  upon  it  to  be  a  loan  only  from  the  government, 
for  it  Is  ftated  in  the  memorial,  that  whatever  fum  (hall  be 
advanced  by  the  government,  the  treafurcr  of  the  navy  has  it 
in  his  power  to  retain  this  again  by  way  of  defalcation  :  So 
that  this  is  only  in  the  nature  of  an  imprefs  on  the  part  of 
the  government,  and  therefore  maybe  laid  out  of  the  cafe; 
and  if  fo,  here  is  a  man  ready  to  prove  a  debt  a  certain  liqui- 
dated demand  upon  a  ftated  account. 

But  fay  the  petitioners  in  the  crofs  petition,  7%er€  art  9thir 

accounts  not  made  upy  and  therefore  they  Jhall  not  he  allowed  to  prove » 

A  ereditorby         Suppofe  a  debt  due  on  bond,  and  an  open  account  befides, 

bond^  and  an     the  Creditor  finally  is  to  be  admitted  a  creditor  only  for  the 

0p«n  *"**"''J     balance  ;  and  yet  notwithftanding  it  is  every  day*s  experience 

bt  admitted  to     ^^^  he  IS  admitted  to  prove  the  bond  debt,  but  ftill  the  com-9> 

prove  the  bond,  miflioners  may  take  the  account  afterwards,  and  the  creditor 

^roncw^ma"*'^*'^^^-^"^*^^^^  on  a  dividend  to  no  more  than  what  appears 

Aiii  take  the  ac-  to  be  really  due  to  him  on  the  balance. 

count,  and  upon      As  it  would  be  extremely  hard  to  exclude  perfons  who  may 

ft^rbelntiUcd  perhaps  be  the  grcateft  creditors,  till  the  account  is  dfetermin-^ 

to  no  more  than  ed,  which  may  be  the  work  of  feveral  years ;  and  as  it  ^may  be 

hi  doc  to  him  on  neceflTary  and  convenient  that  afSgnees  fhould  immediately  be 

chofen,  the  commifHoners  therefore  are  not  critically  to  cxa4 

mine  into  the  debt,  but  to  admit  creditors  upon  their  oath  for 

what  they  fwear  is  due  to  them,  as  they  will  ftill  be  liable  ta 

an  account  afterwards^ 

His  Lord(hip  therefore  ordered  that  the  commiffionera 
ftould  permit  the  petitioners  to  nr^ake  p^*oof  of  their  debts, 
^nd  that  they  ftiould  at  prefent  admit  them  creditors  for  what 
they  (bould  fo  prove,  and  that  they  (hould  proceed  to  th^ 
choice  of  ajpgnees. 

December  \\\^  l^i^  1744- 
g^/*  ^^,  $x  parte  Simpfon  and  others* 

IN  purfuance  of  the  order  of  the  firft  of  Jugti/t  1^44^  th# 
petitioners  attended  the  commiflioners  on  the  24th  of  j/u^ 
Zum^Z^^^oUf'J^^^  ^^'Gtiildhally  and  a  depofition  was  prepared  for  the  pe. 
to  be  excluded  titjoner  ThofTtai  Simpfon^  who  offered  to  fwear  that  the  fum  of 
•iVkVtc°°'*\  ^^°^''  and  upwards  was  then  acSuaJly  due  to  him  and  hit 
then  t*hc  choice*  partners  J   biit  two  of  the  commiflioners  refufed  to  adminifter 


But  iliily  if  com* 

jBuJfi«a««t  bBTe  jvft  grotandi  (d  doubt  the  de^>  tiiey  4o^fii^t  t0  Idmit  It  only  as  %  elaitiu 
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And  on  the  5th  of  December  inftant  at  a  meeting  under  tlie 
commiffion  againft  Brownings  for  the  creditors  to  prove  their 
debts  and  chufe  aifignees,  the  petitioners  attended  and  fwore 
to  a  debt  of  8000/.  and  upwards,  due  to  them  from  the  bank- 
rupt upon  balance  of  all  accounts,  and  in  their  depofition 
waved  theaffignment,  and  ail  benefits  thereof;  but  notwith- 
ftanding  they  had  fworn  to  their  debt,  two  of  the  commif- 
iioners  refufed  to  allow  it,  or  to  permit  the  petitioners  to  vote 
for  affignees. 

And  therefore  they  now  pray  that  they  maybe  admitted  cre- 
ditors for  their  debt  of  8000/.  and  upwards,  and  to  vote  in  the 
choice  of  affignees  of  the  eftate  and  efFe£ls  of  the  faid  bankrupt* 

Lmrd  Chancellor:  The  queftion  is  not  now  whether  the  pe^ 
titioner  is  to  be  admitted  a  creditor  at  all  events  for  8000/.  but 
whether  he  is  to  be  admitted  fo  as  to  join  in  voting  in  the 
choice  of  aflignees ;  for  there  are  diftin6tioos  in  the  a£bof  par- 
liament, and  after  voting  in  the  choice  of  afHgnees  his  debt 
is  equally  liable  to  be  difputed  before  the  commiiHoners,  or  in 
tills  court,  notwithftanding  it  has  been  fo  admitted. 

And  this  plainly  appears  from  the  claufe  in  the  ad  relating 
to  credit,  *'  And  be  it  further  enafted  by  the  authority  afore- 
**  faid,  that  when  it  (hall  appear  to  the  commiffioners,  or  the  ' 
•*  major  part  of  {hem,  that  there  hath  been  mutual  credit 
•*  given  by  the  bankrupt,  or  any  other  perfon,  or  mutual 
*^  debts  between  the  bankrupt  and  any  other  perfon,  at  any 
**  time  before  ft^h  perfon  became  bankrupt,  the  commif- 
**  fioners,  or  the  major  part  of  them,  or  the  aflignees  of  fuch 
**  bankrupt's  eftate  fhall  ftate  the  account  between  them,  and 
•*  one  debt  may  be  fet  againft  another  ;  and  what  (hall  appear 
•*  to  be  due  on  cither  fide,  on  the  balance  of  fuch  account, 
*^  and  on  fetting  fuch  debts  againft  one  another,  and  no  more, 
**  (hall  be  claimed  or  paid  on  either  fide  refpedlively." 

How  does  the  matter  reft  then  ?  There  may  be  in  the  cafe  ^ 
of  merchants,  or  as  this  is,  in  a  matter  of  contraft  with  the 
government,  an  open  account,  and  if  there  does  not  appear  to 
the  commiffioners  any  reafonable  objedion  to  the  fairnefs  of 
the  debt,  the  petitioners  ought  to  be  admitted,  for  the  affig- 
nces  may  afterwards  fettle  the  account,  or  it  may  be  done  in 
an  adverfe  way. 

If  it  was  to  be  taken  that  in  all  cafes  of  open  accounts  the 
creditor  ought  to  be  excluded  till  the  account  is  taken,  the 
choice  of  affignecs  might  arife  from  a  much  miwr  part  in  value 
of  the  creditors,  or  the  choice  of  affignees  might  be  fufpended 
for  fome  years  from  the  neceffityof  a  previous fuit in  this  court. 

But  notwithftanding  this,  if  commiffioners  (tho*  the  credi- 
tor has  made  a  pofitive  oath)  havejuft  grounds  to  doubt  the 
fiurnefs  of  the  debt,  they  do  right  to  admit  it  only  as  a  claim.  , 

As  to  this  particular  cafe,  I  think  the  petitioners  ought  to 
be  admitted  to  prove;  the  doubt  arifes  upon  the  examination; 
kofore  the  commiffioners,  and  upon   the  affidavit  of  the  bank- 
rupt   and  the  great  obicikion  that  there  has  beeu  u».>  account 
^  *  F  4  taken 
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taken  of  the  profits  of  the  partnerfhip  betwejen  the  petitioner! 
and  the  bankrupt,  and  it  is  fworn  pofitively  by  Browning  thaC 
be  has  not  been  paid  any  thing  on  account  of  the  profits,,  n^ 
has  it  ever  been  fettled  between  them. 

But  I  am  of  opinion  this  is  not  true;  no  ftridi  minute  ac- 
count has  indeed  been  taken  of  profit  and  lofs  ;  the  flops  that 
they  fend  out  are  in  the  hands  of  agents,  while  fleets  are  abroad, 
and  therefore  no  final  account  could  be  taken,  and  for  this 
reafon  the  articles  provide,  the  account  fhall  be  taken  half 
yearly,  and  that  if  either  of  the  parties  become  bankrupt,  his 
reprefentatives  fhall  be  intitled  only  to  the  profits  of  the  laft 
half  year's  account,  and  the  rifque  muft  be  deducted  as  well 
as  all  other  charges.  'I'his  therefore  does  not  remain  as  to  the 
bankrupt  an  open  account,  for  he  is  exprefsly  by  the  articles 
t0  be  bound  by  the  laft  half  year's  account  or  a  ftated  one. 

If  the  petitioner  was  not  to  be  admitted  as  a  creditor,  it 
would  be  laying  down  a  rule  that  every  account,  where  there 
is  mutual  credit  between  bankrupt  and  crectitor,  mwfkfirji  be 
fettled  before  he  can  be  admitted  to  vote  in  the  choice  of  af- 
fignees,  and  would  be  produdiive  of  very  bad  confequences. 

I  do  therefore  order  the  commiflioners  to  admit  the  petiti«- 
Oncrs  creditors  for  the  fum  of  8000/.  under  the  commiflion 
againil  Brownings  and  that  they  be  alfo  allowed  to  vote  in  re- 
fpciS  thereof  in  the  choice  of  an  aflignee  or  aflignees  of  the 
faid  bankrupt's  eftate;  but  the  fame  is  to  be  without  preju- 
dice to  any  remedy  that  may  hereafter  be  taken  by  the  aflig- 
nees who  (hall. be  chofen,  or  any  of  the  bankrupt's  creditors 
to  controvert  the  petitioners  debt. 

January  the  22d,  1746, 
Ex  parte  Parfxtns^ 

THE  petitioner  fl:ates  by  his  petition  that  he  never  car^ 
ried  on  the  trade  of  a  brewer,  nor  any  other  trade  what^ 
foever,  nor  did  he  ever  feek  or  get  his  livelihood  by  buying 
tn^htTe  fealed  ^"^  felling  of.  any  wares,  goods,  or  merchandizes  whatfoever, 
•gainfthim  till  as  people  in  trade  ufually  do;  and  being  advifed  he  is  not  lia-. 
^  ^*K  ^^^^c\  ^^^  ^°  ^^^  ^^  *"y  ^^  ^^^  ftatutes  n^ade  and  in  force  concerning 
a";nft  ^thc"iffa-  bankrupts,  by  the  defcription  of  a  brewer  or  any  other  what-, 
ing  thcrejof.  foever  :  Therefore  prayed  that  no  comniiifion  of  bankruptcy 
f^!^httT^lt  ^^^^^  ^^  fealed  againft  the  petitioner,  till  he  had  an  opportun 
a^pprovcofca      ^^^^  of  being  heard  by  his  coupfel  againft  the  iflfuing  thereof, 

vcan    aoainft 

eommiffions  of  b'r»kruptcv  from  the  grneral  inconvenience,  a$  they  will  give  an  opportunity  to  perfoni 

tgainft  w)^om  the  como^iflion  is  to  be  taken  out  to  make  away  with  their  effedts. 

Mr.  P^;yj«j  the  father,  by  his  codicil  to  his  will,  dire£ls 
Mrs  Parfons  fliall  carry  on  the  trade  of  the  brewhoufe  for  the 
benefit  of  his  fon,  till  he  arrives  at  his  age  of  21, 

The  fon  atHained  his  age  of  2_l  in  jiuguji  1745. 

Lord  ^  hancellor :  I  ordered  this  attendance  on  the  petition, 
becaufe  I  dp  not  approve  of  caveats  againft  commilfions  o| 
liankrupL  before  they  iflfue  j  there  have  been  forngfcw  inftanccs> 

but 


Cafe  3t6, 

The  petitionef 
prayed  that  no 
commidion  of 
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but  I  hope  'this  will  be  the  laft,  becaufe  it  will  be  a  great  in- 
convenience in  general,  as  it  will  give  an  opportunity  to  per- 
fonS)  againft  whom  the  commiffion  is  to  he  taken  out,  to  make 
away  their  effeSs. 

His  Lordfhip  ordered,  that  the  commiffion  of  bankruptcy 
fliould  iffue  againft  the  petitioner,  upon  the  petition  of  fViUiam  ' 
Bilcbitr^  and  that  the  cemmiffionersihould  be  at  liberty  to  pro- 
ceed fo  far  as  to  decree  the  petitioner  a  bankrupt,  and  to  make 
a  provifional  affignment  of  his  eftate  and  effects,  to  ah  aifignee 
to  be  appointed  by  them  under  the  faid  commiffion  ;  but  the 
commiffioners  are  not  to  iflfue  any  warrant  of  feizure  againft 
the  petitioner's  effects,  nor  to  fummon  him  to  furrender  him- 
fclf  -,  and  further  ordered,  that  the  parties  proceed  to  a  trial  at 
law  in  the  King's  Bench,  upon  the  following  iffue  :  Whether 
the  petitioner  y^An  Parfons^  on  or  before  the  19th  oi  January 
inftant,  was  a  trader  within  the  true  intent  and  meaning  of  the 
ftatutts  in  force  concerning  bankrupts  of  any  of  them;  in 
which  iffue  Belchier  is  to  be  plaintiff,  and  the  petitioner  is  to 
be  defendant  ?  When,  after  the  trial  fl)all  be  had,  either  of  the 
parties  arc  to  be  at  liberty  to  refort  back  for  further  diredibns. 

November  the  4th,  1747. 

Ex  parte  Tkmas, 

THE  bankrupt  petitioned  to  fuperfede  tbe  commiffion  c^fe  17 
againft  him,  becaufe  the  petitioning  creditor's  debt  arofe  Anoicg  vZihe- 
only  from  a  note  that  had  been  indorfed  to  him  after  the  pe»  fore  an  aa  ot 
titioncr  had  committed  an  ad  of  bankruptcy ;  but  as  it  ap- l**"^^'*?'*^  *^?* 
peared  that  the  note  itfclf  was  given  before  any  aft  of  bank-™d^*l^'^'^*  " 
ruptcy,  though  indorfed  after.  Lord  Chancellor  thought  it  adebt  which  the  indor- 
upon  which  the  petitioning  creditors  might  take  out  the  com-  ["^y^^o/^ 

Sniffion*  bankruptcy 

againft  ihe 

(B)  mit  a?  fo  t^t  certificate  of  a  bankrupt.  '"''"• 

flef^  tbi  cafe  ofT^xk  v.  Maffey,  under  the  dtvifion^  Concerning  ^tt  Green's  Spi. 
thi  Commiffion  and  Commiffioners^  ri'.  bank,  laws, 

^January  th^  ^^^^  ^74^-  ^   "^' 

Ex  parte  FydelL 

'  Y?OUR   parts  in  five  of  the  petitioner's  creditors  in  il^d'y    Cafe 28. 
1/     1740  figned  the  bankrupt's  certificate.  Sse  Stat.x8.Geo. 

But  Anthony  Danjie  and  Jofeph  Morfon^  who  had  only  claimed  "'•  ^*»'«P-  5»- 
A  debt  of  4CD0 /.  under  the  commiffion,  petitioned  fome  ?ime!!f*^^* 

^  "^  ^  The  certificate  of 

I  binl^riift  ^n^/)ayec)  ^jpon  the  petition  of  a  claimant  under  the  commiflion,  who  fuggcfted  fraud  and 
FoilufioQ  between  the  bankrupt  and  his  fon.  At  a  meeting  ot  the  comnninioners  to  examine  into  this 
pJttter,  feveral  new  creditors  came  in  and  proved  their  debts  ;  but  as  they  did  not  join  in  a  petition  to 
6t  ftfide  the  certificate  as  fraudulently  obtained^    the  court  would  ^ot  d^la^  the^owance  tbexeof,  but 

In 
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in  Dictmhir  laft  againft  the  Chancellor's  allowing  thecertifi* 
cate,  upon  fuggeftion  that  the  bankrupt,  by  collufion  with  hit 
fon,  had  conveyed  away  an  eftate  of  200  /•  per  ann,  to  the  £bn 
without  any  confideration.  Whereupon  his  Lord(hip  on  the 
Zzi  of  Diuntber  ordered f  that  it  fhouid  be  referred  to  the  com- 
miffioners,  to  inquire  into  the  conveyance  made  by  the  banli^ 
rupt  to  Richard  Fydell  his  fon,  and  the  confideration  thereof^ 
and  likewife  as  to  the  fum  oi  3863  /.  mentioned  in  the  afida*  - 
vits  of  Anthany  Danfie  and  Jofeph  Morfon^  and  the  depofitioa 
thereof}  and  the  bankrupt's  certificate  for  hisdifcharge  under 
the  commiffion,  was  by  the  faid  order  referred  back  to  the  faid 
commiffioners,  who  wcxe  to  certify  the  whole  to  the  court  with 
all  the  circumftances  relating  thereto ;  afterwards  the  bank* 
'  rupt  and  his  fon  were  feverally  examined  before  the  commif- 
fioners  concerning  the  matters  in  the  order  mentioned,  and  an* 
iwered  the  fame  to  the  fatisfadtion  of  the  commiffioners,  who 
by  their  certificate,  dated  the  15th  day  of  January  1741,  cer- 
tified to  the  court,  that  they  had  reviewed  the  bankrupt's  certi- 
ficate, and  that  full  four  parts  in  five  in  number  and  value 
bad  figned  the  certificate. 

The  petitioner  therefore  prays  that  his  certificate  may  be 
allowed  and  confirmed. 

yiv.Fydelly  the  petitioner's  fon,  being  a  member  of  parlia- 
ment, the  meeting  was  put* off  till  the  middle  of  jfune,  and  two 
days  before,  Jofeph  Morfon  died ;  but  at  the  meeting  feveral 
other   perfons  came  as  creditors,  who   had  not  appeared  till  . 
then,  and  proved  debts  of  20  /.  and  upwards. 

Objcftcd  by  the  reprcfentative  of  Morfon^  that  as  he  died  . 
but  two  days  before  the  meeting  appointed  by  Lord  Chancellor^ 
former  order ;  there  was  no  perfon  who  had  any  authority  to 
appear  before  the  commiffioners  in  fupport  of  the  claim  of 
4000/.  or  to  litigate  the  confideration  of  the  bankrupt's  con- 
veyance to  the  fon,  and  that  none  of  Jofeph  Morfon* s  relations 
had  any  perfona!  notice  of  this  meeting,  and  that  as  there  are 
feveral  new  creditors,  who  have  come  in  and  proved  their 
debts  'y  the  certificate  already  figned  is  void,  as  there  are  not 
now  four  parts  in  five  in  number  and  value  who  have  figned. 

Lord  Chancellor :  Upon  looking  into  the  flatute  of  the  5th  of 
the  prefent  King,  I  am  of  opinion,  that  every  thing  which  is 
neccffarytomake  it  a  good  certificate  has  been  done  in  this  cafe  ; 
for  the  commiffioners  are  in  the  firfl  place  to  certify,  that  the 
bankrupt  has  in  every  thing  conformed  himfelf  to  the  feveral 
dire6lions  required  by  the  feveral  adts  of  parliament  relating^  ' 
to  bankruptcy,  and  are  further  to  certify,  that  four  parts  in  "^ 
five  of  the  creditors  in  number  and  value,  who  have  duly  proved 
their  debts^  before  them,  under  this  commiffion,  have  figned  5 
all  which  has  been  done  in  this  caf«,  in  the  ufual  form,  {0 
that  there  is  nc  circumflance  to  diflinguiih  it  from  the  com« 
snon  cafes. 

If  the  new  creditors  who  proved  their  debts  at  the  laft  meet* 

ing  had  joined  in  the  petition  to    fet  afide  this  certificate  as 

fraudulently  obtained^  and  made  oui  \.Wvt  t\x^"g^tft\tiTL^v^^wo^W 
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litvt  )xtn  a  futtcient  ground  to  fet  aiide  the  former  certificate; 
but  as  they  h^ve  not  done  it,  and  have  acquiefced  under  it,  it 
would  be  a  great  hardfhip  upon  the  bankrupt,  to  delay  hiiQ 
any  longer,  and  therefore  I  muft  allow  his  certificate;  but  2% 
the  fame  time  I  will  not  preclude  the  repreffpntatives  of  Jofepb 
M»rfin  from  making  a  further  inquiry  by  bill,  if  they  mall 
think  proper,  into  the  confideration  of  this  conveyance  of  200  A 
fir  ami.  to  the  fon  by  the  bankrupt  his  father,  that,  if  it  fhould 
turnout  jto  be  a  fraudulent  conveyance,  in  order  tofecrete  part 
of  t&e  father's  effeds  for  his  benefit,  the  refidue  of  the  eftate, 
after  the  mortgagees  are  fatisfied,  may  be  applied  for  the  cre- 
ditors at  large* 

Nwitnhir  the  4th,  1743* 

Br§mhy  and  others,  creditors  ofSir  Stephen  Evana^  Plaintiffs. 
Geodgr^y  furviving  affignce  of  Sir  Suphin  Evance,  In-f-nj-nts 
and  others,  ■  ■  j 

ON  the  31ft  of  December  1711,  a  commiffion  of  bankrupt    Cafe  29; 
iffued  againft  Sir  Stephen  Evance  who  was  found  a  bank-  Where  a  bank* 
rupt,  and  his  perfonal  eftate  was  affigncd  to  Mr.  Goodere  and  fuftcfem^Vf 
others,  to  whom  his  real  eftate  was  alfo  conveyed  ;  debts  to  the  all,  with  a  largt 
amountof  6o,OOo/.  were  proved  under  the  commifiion,  and  on  ^"fPl^jV****^*"* 
bonds  and  notes  4860/.  13s.   bd.  but  intereftwas  allowed  ^ J*  ^„^^^' 
by  the  commiffioners  only  to  the  31ft  oi  December  1711  ;  the  fhaU  be  aiiowel 
plaintiffs  teftators  paid  3/  in  the  pound  towards  the  charges  j^^^^^^^^ebT^ 
of  the  commiffion  :    By  four  feveral  dividends,  all  the  creditors  from  the  tiae 
received  20  j.    in  the  pound,  and  when  the  laft  was  made,  it  the  comimtatii^ 
appeared  that  Mr,  Gib/on  one  of  the  affignecs  had  then  in  his  J^  '\^*^^^. 
hands,  349340/;  9^.  id.  and  in  Michaelmas  ij^Sj  MaryWard^  fionen,  botfuc^ 
as  one  of  the  next  of  kin  of  Sir  Stephen  Evance^  brought  ^  f*  YLJ'*^*'*^ 
bill  againft   Sir  Cafar  Child  the  heir  at  law  of  Sir  Stephen^  and  yond  thdr*^iial- 
againft  Mr.  Gibfon^  and  Mr.  Goodere  for  an  account,  and  the  ties. 
caufe  in  November  1739, was   heard  before   his  honour,  who 
declared  Mary  Ward  and  Sir  Cafar  Child  were  intitled  to  an 
equal  {bare  of  the  furplus  ;    Mr.  Gibfon  and  Mr.  Goodere  the 
affignees,  have  at  diflFerent  times  obtained  decrees  in  feveral 
Caufes,  whereby  Sir  Stephen  Evance^%t&zit  is  encreafed  30,000  /• 
and  upwards,  and  is  fufflcient  to  pay  ail  his  debts  with  a  large 
furplus  ;  and  in  regard  the  plaintiffs  demands  by  law  carry 
iuterefty  and  no  interejl  has  been  allowed   after  failure  of  Sir 
Stephen^  they  pray  by  their  bill,  that  the  court  will  dired  the 
inoney  paid  by  way  of  contribution  to  be  refunded,  and  give 
(itch  diredions  as  they  (hail  think  proper  for  the  payment  of 
the  intereft  due  to  the  plaintiffs  on  their  bonds  and  notes,  and 
that  what  remains  now  in  the  a^gne^'s  h^ods,  may  be  retained 
for  the  plaintiffs  benefit. 

In  February  I711,  Sir  Stephen  JSvanee*s  certificate  was  figncd 
Vy  the  Commiffioners ;  in  March  following  he  died,  and  the  tA 
0f  /pril  1744^1  the  wrtifi^atc  wnt  confirmed  by  li^rd  Chancellor 
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The  counfel  for  the  defendant  Mary  Ward  alledged,  "  that, 
**  as  (he  was  born  after  the  death  of  Sir  Stephen  Evdnce^  the 
'*  plaintiffs  ought  to  be  put  to  the  proof  of  the  bonds  entered 
**  into  by  him,  for  as  the  teftators  and  inteftates  of  the  plain- 
**  tiffs  who  fought  relief  under  the  commiflion,  made  no  other 
*'  proof  of  their  debts  than  by  their  oaths,  the  plaintiff^s  0iaII 
**  now  be  obliged  to  make  ftrid  legal  proof. 

*'  They  infifted  likewife,  that  as  Sir  Stephen  £v/7i7r^ obtained 
**  his  certificate,  and  had  been  confirmed  by  the  Chancellor^  the 
**  debts  owing  by  the  bankrupt  antecedent  were  difcharged, 
*'  and  the  plaintiffs  are  not  intitled  to  intereft  on  fuch  debts, 
**  efpecially  as  the  certificate  was  figned  by  the  teftators  and 
*^  inceffates  of  the  plaintiffs;  but  in  cafe  the'  court  (hould 
**  allow  intereft  to  the  fpecialty  creditors,  then  they  contend- 
**  cd  that  the  fame  (hall  not  be  above  the  penalties  of  their 
**  fccurities." 

Lord  Chancellor :  There  are  two  demands  In  this  cafe,  one  in 
behalf  of  all  the  creditors,  to  have  the  money  paid  by  way  of 
contribution,  refunded  out  of  the  furplus  of  Sir  Stephen  Evance*% 
cftate  ;  and  the  other,  that  the  bond  creditors,  and  all  thofe 
whofe  debts  carried  intereft,  may  be  all()wed  intereft.  for  their, 
refpeftive  debts,  from  the  time  the  computation,  of  it  wasftop* 
ped  by  the  commiifioners. 

As  to  the  firft.  It  feems  admitted  by  the  defendants,  that  the 
contribution  money  ought  to  be  refunded  out  of  the  furplus  \ 
the  principal  queftion  therefore  is  as  to  the  demand  of  intereft, 
and  I  think  that  ought  to  be  paid  likewife. 

It  came  before  me  originally  upon  petition,  and  even  theo 
my  firft  apprehenfion  was,  that  it  would  bear  no  great  doubt  j 
but  as  it  was  infifted,  there  was  no  juft  foundation  for  the  de- 
mand, and  that,  if  I  determined  it  that  way,  my  determination 
would  have  been  fubjeft  to  no  appeal,  I  chofe  to  have  it  come 
before  me  by  way  of  bill. 

But  before  I  enter  into  the  merits  of  the  queftion,  .1  will  take 

notice  of  fome  objedions  that  have  been  made,  in  order  to  lay 

them  out  of  the  cafe. 

Whfre  bills  are       It  has  been  objeijled,  that  this  is  not  a  proper  queftion  t9 

broujtht  to  fectie  cQ^ie  on  by  way  of  bill,  for  the  court  can  have  no  more  power  on  a 

the  (ifmands  of     ,  ...      ,  <  ^     ,  i    t        •'  i      ^  •  •  /      r  i        r- 

creditors  in  bank-  htU^  than  they  wQuld  have  had  on  a  petition  \  and  that  therefore  tt 

runt  cafes,  the    gught  to  have  been  determined  upon  a  petition^ 

tuieof  ';etcnTii-        |^  j^  ^^^^  ^^^  ^^y^  ^^  determination  muft  be  the  fame*  as  if  \t 

nation  IS  the  _         .  .  ,  ,     ,  .. 

fame,  as  if  beard  had  come  before  me  by  way  of  petition,,  but  yet  it  is  equally 
•ponpctUion.     proper,  that  it  ftiould  come  by  way  of  bill,  and  bills  are  frer  • 
quently  brought  in  cafes  of  bankruptcy  for   fettling  the  dcr 
mands  of  creditors.  .      .  .-^ 

Another  objeftion  is,  That  the  defendants^  the  reprefentatives  t^ 
Sir  Stephen  Evans  were  not  hound  by  the  proof  of  the  debts  before 
the  commijfftoners  ^  but  I  think  they  are  bound,  unlefs  they  can 
prove  fome  particular  objedion  to  ihc^ebts. 
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The  common  proof  before  the  commifEoners  is  the  oath  of  Thf  proof  ofa 
the  creditor,  which  is  binding,  unlefs  the  bankrupt,  or  the  ^^^^ '^^^^'^^  ^°"** 
other  creditors  object  to  it,  and  then  it  is  examined,  and  an  ap-  ancbjcaion  be 
peal  lies  from  the  determination  of  the  commiffioners  to  the  madelnarcjfon- 
Great  Seal  by  petition  ;  but  if  no  objeaion  is  made  in  a  reafon-  ^[>»^»''"*^>i«/^?- 
able  time,  fuch.proof  by  oath  is  conclulive.  .  bankrupt^  re- 

prefentattves  are  bound  by  it. 

The  nextobjeftion  was  made  on  the  part  Of  the  pkintifFs  to  a  certificate  •!- 
the  certificate,  Tht  not  being  confirmed  till  after  Sir  Stephen  l'^Jof"he^b.rr 
E Vance's  deaths  it  is  void,  rup%  though  not 

confirmed   by 
Isrd  Cbancdkr  till  after  his  death,  is  good^  for  the  operative  force  of  it  arifes  from  the  confcnt  of  tke 
ercditors^  and,  when  confirmed^  ii  has  its  efFedl  from  the  beginning. 

Though  Sir  Stiphen  Evance^s  certificate  was  not  confirmed  by 
lord  Haruurty  till  two  years  after  his  death,  yet  I  am  of  opi- 
nion it  is  as  good  and  valid  as  if  confirmed  in  the  bankrupt's 
life-time  j  for  notwithftanding  the  ftatute  mentions  only  the 
bankrupt,  yet  it  extends  tp  his  reprefentatives. 

On  the  death  of  the  King,  a  commifiion  may  be  renewed  *  ^"'' 71? •  * 
though  the  bankrupt  be  dead,  (as  it  has  been  twice  in  tj^js^^^^^-^^P '"« 
very  cafe),  and  if  a  commiflion  may  be  renewed  againft  a  bank- 
rupt who  is  dead,  it  holds  much  ftronger  that  a  certificate  may 
be  allowed  after  his  death  ;  but  then  it  is  faid,  the  allowance  is  in 
nature  of  a  condition,,  and  the  condition  not  being  performed^  the  cer^ 
tificate  is  void.  The  operative  force  of  it  arifes  from  the  con  fen  t 
of  the  creditoi's ;  the  reafon  of  allowance  by  the  Chancellor  is  to 
prevent  furptize,  and  is  but  a  condition  fubiequent  if  you  make 
it  a  condition,  and  when  the  certificate  is  confirmed,  it  has  its 
efled  from  the  beginning. 

Having  laid  thefe  things  out  of  the  cafe,  I  come  now  to  the 
main  queftion.  Whether  creditors  for  debts  carrying  intercft 
by  contract,  arc  intitled  to  have  fubfequent  intereft  ?  and  I 
think  they  are. 

All  bankrupts  are  confidered  in  fome  degree  as  offenders,  they ,  j^c  i  c.  15.  i; 
are  called  fo  in  the  old  a6is,  and  all  the  adts  are  made  to  prevent  17  a.Show.Rcp. 
their  defeating:  and  delayins:  their  creditors,  and  it  would  be  an  \\^\  ^'^V^ 

J.  o,.  .'        L       I    I  r  /I-       1  J  M«d.  47.  Tr. 

extraordinary  thing,  that  the  delay  of  payment  mould  prevent  Atk.  77,  zi^, 
the  creditors  from  having  intereft  out  of  an  eftate  able  to  pay  it,  P*  120.  id. 242. 
when  intereft  in  all  cafes  is  given  for  delay  of  payment.  bI/.  Re^.'^i^' 

I  will  confider  this  cz(efir/i  upon  the  old  atts  previous  to  the  a  Bur.  717. 
4th  and  5th  of  Queen  Jnn,  and  then  upon  that  ftatute. 

The  ftatute  of  Henry  the  8th  has  been  fo  much  altered  by  fub-  The  ftatute  «f 
fequcnt  afts,  that  it  does  not  deferve  any  confideration,  therefore  '3  ^''*  5'"" 
laying  that  out  of  the  cafe,  I  will  begin  with  the  i^Eliz,  cap,  7.  eqmubirw  well 

It  is  manifeft  this  a6l  intended  to  give  the  commiffioners  an  as  a  legal  jurii- 
equitablejurifdidion  as  well  as  a  legal  one,  for  they  have  full  ^'^»o">  /n<i  ^» 

1  1        •  1       «         1     .       •  •  /•         .  ^      /         »  .  conftrued  ever 

power  and  authority  to  take  by  their  discretions  fuch  order  and  fincej  and  on 
iircdion  as  they  ihall  think  fit ;    and  that  has  been  the  con-  petitions  before 

the  Chancellor, 
he  proceeds  as  ia  cauies  by  bill,  upon  the  rules  of  ^^uit/« 

ftrudiou 
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ftnidion  ever  fince;  and  therefore  when  petitions  have  ronie 
before  the  Chancellor,  he  has  always  proceeded  upon  the  fame 
rules,  as  he  would  upon  caufes  coming  before  him  upon  bill, 
The  rules  of  equity. 

The  next  direction  in  the  ad  is,  what  the  commiiEoners 

ihould  do  in  regard  to  the  debts;  they  are  direded  to  pay  to  every 

efthe  creditors  a  portion  rote-like  according  to  the  quantity  of  bis  eir 

their  dehtsl    And  the  queftion  is.  What  debts  are  here  meant  ? 

And  I  am  of  opinion  it  means  debts  due  at  the  time  of  the  bank« 

ice  R.  Itajrm.    ruptcy,  or  when  the  commif&on  iflued,  which  is  the  fame ;  for^ 

T^b^^*  '*®P*  to  prevent  difputes  about  the  time  when  he  becomes  a  bankrupt^ 

tr.A^.^7f^  the  commiffioners  always  find  in  general,  that  he  was  a  bank- 

fK44.ia.119*  rupt  at  the  time  the  commif&on  ifTued;  but  this  conftrudion 

muft  be  confined  to  cafes  where  there  is  a  deficiency,  for  it  is 

^hen  only  the  creditors  are  to  have  a  portion  rate-like. 

The  ad  goes  on  to  take  notice  of  the  furplus,  which  it  di« 
reds  to  be  paid  to  the  bankrupt ;  and  it  leaves  full  power  to  the 
creditor  to  recover  the  refidue  of  his  debt,  in  like  manner  and 
form,  as  he  ihould  and  might  have  done  before  the  making  of 
this  ad  \  and  as  before  the  ad  he  muft  have  brought  his  adioa 
for  the  penalty,  therefore  he  muft  have  done  the  fame  after  the 
ad,andatlaw  hewould  have  had  judgment  for  the  penalty;and 
if  the  debtor  had  come  here  for  relief,  he  would  not  have  had  it 
upon  any  other  footing  than  the  payment  of  intereft  to  thi^t  time. 
This  fhews  the  furplus  to  be  paid  over  to  the  bankrupt,  is 
only  the  furplus  after  payment  of  the  whole  debts;  for  it  would 
be  vain  to  pay  any  other  furplus,  when  it  might  have  been  re« 
covered  from  him  again  by  the  creditors. 

Thus  it  ftands  upon  the  1 3th  of  Eli%.  The' next  is  the  fta- 
tute  of  the  firftof  j^r^.  i.  cap.  15.  that  has  not  much  in  it,  but 
the  expreflion  of  full  fatisfa£lion  in  the  claufe  which  gives  the 
bankrupt  the  furplus  and  is  penn*d  in  thefe  words  :  That  the 
eommijjioners  Jhall  make  payment  of  the  overplus  of  the  lands  ^  &c.  emd 
goods^  &c.  if  any  fuch  jhall  bey  to  the  bankrupt ,  his  executors j  admi^ 
nijiratorsj  and  ajftgns^  and  that  the  bankrupt ^  after  the  Ml  fatisfac- 
tion  of  the  creditors  j  Jhall  have  full  power  and  authority  to  recover  and 
receive  the  refidue  and  remainder  of  the  debts  to  him  owing. 

But  the  more  material  ad  is  the  21ft  of  Jac.  i.  cap.  19*  in 
which  there  is  the  following  claufe  :  That  the  eommijjioners  may 
examine  upon  oath^  &c,  any  perfon  or  perfons  for  the  finding  out  and 
difcovery  of  the  truth  and  certainty  of  the  fever  al  debts  due^  and  owing^ 
to  allfuch  cr editor Sy  as  Jhall  feek  relief  under  the  commijjion^  and  that 
all  and  roery  creditor  and  creditors^  having  fecurity  for  his  or  their 
fever  al  debts  j  by  judgment  ^Jlatute^  recognizance,  fpecialty  with  fenetl" 
ty,  or  without  penalty,  or  other  fecurity,  or  having  nojecurity,  fiall 
not  be  relieved  upon  any  fuch  judgment,  &c.  for  any  more  than  0  rati* 
able  part  of  their  ju/i  and  due  debts,  with  the  other  creditors  of  thi 
bankrupt,  without  refpe^l  to  any  fuch  penalty  or  greater  f urn  eontaimd 
in  any  fuch  judgment,  &c. 

This  ad  only  meant  to  exclude  creditors  from  the  benefit  of  the 
penalty  as  againjl  creditors^  and  not  as  againft  the  bankrupt  bimfelfr 
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But  then  ft  is  faid,  the  pradice  has  been  for  the  commiffioli- 
ers  to  afcertain  the  debts,  by  computing  intereft  only  to  the 
time  of  iffiiing  the  commifiion,  and  that  being  the  cotemperanea 
gxp$/itio^  is  to  be  relied  on. 

There  is  no  direction  in  the  a£b  for  that  purpofe,  and  it  has 
been  ufed  only  as  the  bed  method  of  fettling  the  proportion 
among  the  creditors,  that  they  might  have  a  rate-like  fatisfafiion, 
and  is  founded  upon  the  equitable  power  given  them  by  the  zSU 
But  ftill  it  has  been  faid,  that  all  creditors  come  under  the 
terms  of  the  commiilion,  which  is  to  have  intereft  no  farther 
than  the  time  of  ifluing  the  commiffion  ;  and  if  that  was  the 
rule  of  lawy  to  be  fure  they  mufl  abide  by  it ;  but  there  is  no 
iiich  rule :  It  is  faid  creditors  have  advantages  given  them  by  the 
ady  and  therefore  they  muft  abide  by  the  disadvantages  of 
Tt;  but  the  advantages  are  very  trifling,  for  by  the  13th  of 
£iR6.  eftatestail  in  poflefEon  and  copyholds  were  given  to  the 
creditors,  and  it  is  only  eftates  tail  in  remainder  that  are  given 
by  the  21ft  of  Jac.  the  firft,  which  is  a  very  flight  advantage, 
-and  for  which  it  has  no  where  direded  that  they  fhould  lofe  a 
fttbfequent  intereft,  and  the  merely  coming-in  to  prove  his  debt 
cannot  hinder  him  of  it. 

I  come  now  to  confider  it  upon  the  4.th  and  5th  of  Ann^  cap.  a  certifeute  0t^ 
Vj.  whiith  was  infifted  upon  as  the  ftrength  ©f  the  cafej  and  chiriei  Ae  >» • 
Ae  oiaterial  parts  to  be  confidered  are,  riptf  tnS  ^ 

Firft^  What  are  made  the  debts  ?  cftatefobfc^ucnt* 

Secondly^  What  is  the  operation  of  the  certificate  ?  ^y  "ff'"^  ^^ 

mirdfy^  The  claufe  in  regard  to  the  allowance  of  5  p^  ant.  ?  "^e  i,ands «f  tha 
As  to  thcjlrjij  I  do  no  find  the  words,  Dehts  due  hifart  ibeMgtmt* 
iimi  tfibi  bankruptcy.     Except  in  a  claufe  of  difcharge,  fo  that, 
they  feem  to  be  left  the  fame  as  in  the  former  ad. 

Confider  therefore  the  efFe£b  of  the  difcharge,v  the  certificate 
is  not  to  operate  as  ^difcharge  of  the  fund  before  vefted  in  the 
iffignees,  but  to  extend  only  to  any  remedy  to  be  taken  againft 
the  perfon  of  the  bankrupt,  or  his  future  efFe£ls.  "It  is  true  it 
will  be  a  difcharge  of  the  bankrupt  not  only  as  to  debts  proved, 
but  alfoas  to  creditors  who  have  not  come  in  ;  but  that  is  no- 
thing as  to  the  prefent  fund,  for  fuch  creditor  who  has  not  come 
in  yet,  may  come  in,  if  he  has  not  lapfed'  his  time,  which  is  a 
queftion  between  the  creditors  fingly ;  and  therefore  I  am  of 
opinion  it  was  meant  to  difcharge  the  perfon  of  the  bankrupt, 
and  his  eftate  fubfequently  accrued,  and  not  the  eftate  in  the 
hands  of  the  aiiignees. 

To  come  then  to   the  claufe  which  direfis  an  allowance  *of 
five  per  cent,   to  the  bankrupt,  where  the  effedts  amount  to  ten 
'killings  in  the  pound,   is'c. 

It    is   infifted,  that  the   ten  (hillings  in  the  pound  is  to  be 

•  computed  upon  the  debts  ftatcd  by  the  commifTioneis,  without 

.regard  to. the  fubfequent  intereft  ;   and  fo  it  is,  becaufe  it  pro-% 

ceeds  upon  afuppofnion  of  there  being  a  deficiency  of  the  ere* 

'  .ditors  being  paid  a  rateable  prop' rtion. 

But  fuppofe  there  is  a  furplus,  and  that  it  does  not  amount  to 
5  per  cent,  then  I  think  fo  much  fliould  be  taken  out  of  the  ere*' 
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ditors  twenty  /hillings  in  the  pound  as  will  make  It  up  g  per  ^ini. 
But  then  it  may  be  objeded,  that  here  is  a  cafe  where  the 
bankrupt  fhould  have  a  Turpi  us  upon  the  debts  as  dated  by  the 
commiffioners,  without  paying  the  fubfequent  intereft  j  but  if 
I  am  right  in  the  bankrupt's  being  intitled  to  that  equity,  it  is 
not  the  cafe,  for  then  it  comes  again  to  the  rateable  proportion. 
But  it  is  faid  there  is  no  detention  in  this  cafe^and  that  in- 
tereft arifes  from  the  detention  of  the  debt ;  but  the  law  pre- 
fumes  a  delay  in  the  bankrupt,  and  therefore  it  is  due  for  that 
reafon. 

And  fuppofe  that  from  the  diffix^ulty  of  getting  in  the  bank- 
rupt's efFe6is,  and  by  his  eflate*s  carrying  intereft,  there  ihould 
be  a  furplus,  it  would  be  abfurd  to  fay  the  creditors  ihould  not 
have  intereft  likewife. 

But  it  is  objeded,  there  will  be  a  difficulty  in  forming  this 

decree,  for,  by  this  way,  creditors  upon  fimple  contrad  nay 

have  a  better  fatisfaftion  than  creditors  by  fpecialty,  for  the 

Specialty  creditors    cannot   have   more  than   their  penalties^ 

whereas  creditors  by  notes  carrying  intereft  will  have  their 

<whole  intereft;   but  no  objedion  arifes  on  that  account,  be- 

caufe  it  is  a  frequent  cafe  in  the  difpofition  of  trMft  eftates* 

Where  there  is        There  is  in  this  aft  a  claufe  of  mutual  credit ;  fuppofe  both 

J^J^j^"^^.' "debts  carrying  intereft,  and    the  creditor  comes  in  late,  cer- 

rapcaadcreditorytainly  the  commiffionersought  to  ftop  intereft  on  both  fides  at 

the  commiflwa-  the  time  of  the  bankruptcy,  qr  compute  intereft  on  both  fides 

intereft  M^'both  ^^^  the  fettling  thc  account ;  for  it  is  abfurd  to  fay  they  fhould 

lide8,at(betiiBeftop  intereft  on  the  creditor's  debt  at  the  time  of  ifiuing  thc^ 

^  the  bankrupt- jjQjjjjj^j^Qjj   and  carry  on  intereft  on  the  bankrupt's  demand. 

cvj  or  compute         _  ...  vi  i  'ii  i  %.       '      t 

intereft  on  both      1  mention  this  to  ihew  that  an  equitable  rule  ought, to  be 

till  the  fettling  followed  in  giving  intereft  in  thefe  cafes. 

^account.  y^^^  the  whole  therefore  I  declare, "  That  as  there  is  a  con- 

-  *'  fiderable  refidue  of  Sir  Stephen  Evance's  eftate  above  what  has 

^^  been  divided  upon  the  principal  of  the  debts,  and  the   in- 

'  •*  tereft  of  debts  carrying  intereft  down  to  the  time  of  the  com- 

,  **  miffion,  the  contribution   money  paid  by  the  creditors  to- 

^<  wards  charges  ought  to  be  reimburfed  out  of  his  eftate, 

•*  and  that  all   the  creditors  of  Sir  Stephen  Evance  by  bonds, 

**  contrails,  or  notes  carrying  intereft,  are  intitled  ta  receive 

**  intereft  out  of  his  eftate  for  the  principal  fums,  which  were 

'*  owing  at  the  time  the  commiffion  iffued,  from  the  day  of  its 

**  iffuing  till  they  receive  full  fatisfadlion,  before  any  furplos 

**  fhall  be  conveyed  to  the  reprefentatives  of  Sir  Stephen  Evance. 

•*  Let  the  mafter  therefore  take  an  account  of  the  eftate  of  Sir 

.  ♦<  Stephen  Evance^  in  thehands  of  the  affignees,  andalfoofthc 

^*  diftribution  money,  and  compute  intereft  on  the  principal 

•*  fums  which  were  due  at  the  time  of  the  commiffion  ifluing 

•*  on  bonds,  contradls  and  notes  carrying  intereft;  but  upon 

•   '*  the  bonds   no  intereji  beyond  the  penalties   thereof  \  and  upoA 

«*  fuch  other   contra&s   or  notes  carrying  intereft,   thc  in- 

♦*  tereft  at  the  rate  therein  fpecified,  and  wherein  no  particular 

♦*  iiJtcrcft  is  fpecified,  as  the  rate  of  6  per  cent,  until  reduced  br 
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<<  t  A  of  parliament  to  5  ptr  cent,  and  from  that  time  at  the  rate 
••  of  5  per  cent. 

*'  1  decree  the  cffeds  of  the  bankrupt  remaining  in  the  hands 
**  of  the  afSgnees,  to  be  applied  in  the  firft  place  for  the  pay- 
•*  ment  of  the  debts  of  fuch  of  the  creditors  who  have  not  yet 
*^  proved  to  the  fatisfa£tion  of  the  commiilioners,  though  not 
**  difailowed  by  them,  and  fhall  hereafter  be  allowed  by  the 
**  mafter,  till  paid  up  equal  with  the  other  creditors  ;  and  in 
"  the  next  place  to  pay  the  contribution  money,  and  then  the 
**  creditors  by  bond,  contrads,  or  notes  carrying  intercft, 
"  from  the  time  of  JfTuing  thecommiiEon,  pari  pajfuy  till  they 
•*  receive  full  fatisfadion. 

•*  The  majler  to  take  an  account  of  what  has  been  paid  to 
"  fuch  creditors  by  way  of  dividends,  and  what  has  been  fo 
'*  paid,  to  be  applied  in  the  firft  place  to  keep  down  the  inter* 
•*  eft,  andVterwards  in  finking  the  principal ;  and  if  the  reii- 
**  due  of  Sir  Stephen  Evance^s  perfonal  eftate  (ball  be  fuiEcient 
**  for  the  purpofes  aforefaid,  then  I  decree  that  the  remaining 
•'  real  eftate  of  Sir  Stephen  £vance  be  conveyed  by  the  aflignecs 
**  to  Sir  Cafar  Child  (Sir  Stephen  Evance's  heir  at  law)  and  his 
**  heirs,  and  if  any  furplus  is  left  of  the  perfonal  eftate  after  the 
^^  purpofes  aforefaid,  it  is  to  be  divided  into  qioieties,  and  one 
^  moiety  to  be  transferred  to  Sir  Cafar  Childj  and  the  other  to 
^^  Mar)  fFard  \  but  if  the  perfonal  eftate  be  not  fufficient,  I 
*•  decree  that  a  fufficient  part  of  the  real  eftate  be  fold,  and  the 
**  iiK>ney  be  applied  for  the  purpofes  aforefaid,  and  the  fur- 
**  plus  (if  any)  be  paid  to  S\r  Cafar ^  and  if  any  eftate  remain 
**  unfold,  that  the  fame  be  conveyed  to  Sir  Cafar  ;  if  no  fur- 
"  plus  remain  of  the  eftate  and  effcds  of  Sir  Stephen  Evance  af- 
**ter  debts  and  cotts,  or  if  there  ball  be  a  furplus,  which  fhall 
*^  not  be  equal  to  anfwer  the  allowances  made  to  bankrupts, 
**  then  I  referve  the  confideration  in  regard  to  fuch  allowances 
"  tilt  after  the  mafter's  report.  The  cofts  to  be  paid  out  of 
"  the  bankirupt's  eftate." 

January  the  5i2d,  1745. 

Ex  parte  Johnfon  and  others. 

AN  application  to  ftay  the  bankrupt's  certificate,  on  the  Cafe  30f 
petition  of  Jehnfon  and  others  5  four  parts  in  five  in  num- 
ber and  value  of  the  creditors  had  figned  the  certificate,  and  the  j^^^"^*  ^^^Jl^f '^ 
demands  of  the  petitioners  were  not  liquidated,  but  depended  an-ivaiu" of  the 
upon  a  long  account  to  be  taken  betwtsen   the  petitioners  and  crcdiu>rs  have  ^ 
the  bankrupt ;  the  bankrupt  fwears  pofitively  that  the  balance  ^J"f^^  \^l  ^^'J^'* 
on  taking  the  account  will  be  in  his  favour  ;  and  the  petition-  win  not  flay  it 
trs  do  not  venture  to  fwcar  that  there  will  be  any  balance  in  ""p'^^^^P^"'^!^"^^ 

their  favour.  demands  on  the 

lanknipt*t  eft»t€  iiepena  upon  tn  tccotint  to  be  taken,  and  where  they  do  rot  fwcar  to  a  balaace  in 
tbeir  fiMfOur.    Sm  now  flat.  iS  Q.  3.  tkap,s%*  f^a.  76. 

Lcrd Chancellor:  I  will  not  ftaythe bankrupt's  certificate,  but 
will  give  the  petitioners  leave  to  Infpedt  his  books,  and  in 
taking  the  account  before  the  commiffioncrs  of  their  fevera\  de- 

y^i,,  L  G  mands^ 
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'  mands,  if  they  (hall  hereafter  appear  to  have  a  halance,  they 
(hall  have  a  liberty  to  come  upon  the  bankrupt's  eftate  for  that 
balance, 

March  the  26tb,  1750. 

ft  Vet.  249<  p!.  Ex  parte  WtUiamfin^  who  prayed  his  certificate  might  be  al« 
'^*  lowed,  and  a  crofs  petition  for  creditors  who  oppofed  it« 

Cafe  31.         Lord  Chancellor  :  "XT  7"^^^  ^^^^  matter  came  before  me 
Tke  bankrupt  VV     ^^  a  former  hearing,  I  poftponcd 

■as  arc  not  ad-  ^^  certificate,  from  the  diflike  I  have  to  traders  living  in/r/- 
WhewVpcrfon  ^^^^  comingover  here,  and  obtaining  a  commiiEon  (by  way  of 
carries  ona  trade  col tufion)  againft  themfelves,  in  order  to  get  clear  of  all  their 
in  one  kingdom  creditors  J  and  therefore  I  have  given  a  greater  latitude,  aad 

belonging  to  the       ,  ,     'r  ^'  *i-  r      i     •  a  il 

crown  of  Great  ^  length  of  time,  more  than  ufual,  in  order  to  allow  an  oppor* 
Britain,  and  tunity  for  Irijh  creditors,  if  there  were  any,  to  fend  over  i^da- 
ano^thwTcom-  ^'^^  ^^^  proper  authorities  to  prove  debts  under  the  commi£» 
tniilion  may  be  iion  ;  for  as  they  have  not  (i)  adopted  the  bankrupt  ads  in 
taken  rut  by  a  Jnland^  I  was  willing  they  (hould  have  full  time  to  apprise 
piac^where  he  themfelves  of  the  nature  of  thofe  afls,  and  fend  over  proper 
then  happens  to  affidavits  of  their  debts.  No  application  has  been  made  to  fu- 
mded*to  this  P^^f^^^  ^he  commiffion,  and  even  if  there  had  been  <me,  it 
kingdom  an!d  would  have  failed,  becaufe  if  a  perfon  carries  on  a  trade  in  one 
contraaed  debts  kingdom  belonging  to  the  crown  of  Great  Briiaittf  and  comes 
^^*  over  to  another,  a  commiffion  may  be  taken  out  by  a  creditor 

in  the  place  where  the  bankrupt  then  happens  to  be,  as  he  has 
traded  to  this  kingdom,  and  contra£led  debts  here.  There  are 
feveral  inilances  of  this  kind,  where  peribns  belonging  t#  ibe 
plantations  abroad,  and  which  is  their  fole  place  of  rtadencf, 
yet  happening  to  be  in  Bnglandj  have  bad  commiffions  of  bank- 
rupt taken  out  agarnft  them  here. 

I  mu(i  be  determined  by  the  a£ks  of  parliament  in  allowing; 
the  certificate  of  a  bankrupt. 
Cert  f-cates  are        Certificates  are  matters  of  judgment,  and  I  do  not  know  that 
matteisofjudg-  ^  mandamus  wou\d  lie  to  compel  an  allowance;  for  it  is  difcre- 

mtnt,  and  a  .  iP/»i/.  i'ir-tr>f 

wiandamus  would  tionary  in  commiiFioners/r//,  and  afterwards  in  the  Lord Cham^ 
not  lie  ro  com-  ccllory  and  yet  it  ought  not  to  be  arbitary,  either  in  the  com- 
foi'J^r^diw''  miffioners  or  the  Chancellor  to  fay.  We  will,  or  will  not,  allow 
lionary  in  the  a  Certificate  ;  but  they  ought  to  be  governed  intirely  by  fair- 
^mmiflionfTs  ncfs  or  fraudulent  behaviour  in  the  bankrupt. 
Lor/cLnltkr  Then  one  queftion  will  be.  Whether  ^i/wm/Sw  has  been 
aittrwards.        guiitv  cf  fraudulent  concealments  to  the  prejudice  of  his  cre« 

ditors. 

And  another  queftion,  Whether  the  petitioners  are  perfon.s 

qualified  to  be  creditors  under  this  commiffion,  and  to  afientor 

dill'ent  to  the  bankrupt's  certificate. 
Where  a  bank-       My  principal  objeftion,  when  the  matter  of  the  certificate 
VujrJcVdlt'^f,.  ^^*^^  ^'^  before  me,  was,  the  great  hafte  that  has  appeared  lA 

ing  his  certificate  in  th»ee  months  after  the  ccmmiflion  iflues,  i»  too  precipitate;  and  tvd  CbanccBw 

ftopped  it  on  this  account  , 

(j)  Thry  have  now  by  ftat.  1 1  &  12  (7.  j.  f.  2.  of  the  Irifi  i&U    Green's  Sjiirii  | 

•/  th^  Baiiktupt  Laws.  4th  edit.  6«  l,  | 
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Cgmng  the  certificate^  inlefs  than  three-months  after  thecoma 
miffion  iflued,  which  I  thought  too  precipitate  as  he  was  a  trader 
in  Ireland^  and  might  be  prefumod  to  have  large  debts  ftanding 
out  againft  him  there  \  and  it  appeared  alfo,  upon  the  face  of  his 
examination »  that  the  greateft  part  of  his  books  were  then  in 
InUmdi  fo  that  he  had  not  made  fuch  a  full  difclofure  or  dif- 
corerfy  as  to  intitle  him  to  his  certificate. 

The  objedion  to  the  unfairnefs  of  the  accounts  is  now  cleared 
up;  for  confidering  the  largenefs  of  the  petitioning  creditors 
demand,  being  no  lefs  than  4900/.  it  is  much  more  accurately 
made  up  from  the  bankrupt's  books,  than  is  ufual  in  bankrupt'^ 
cies ;  for  very  frequently  the  want  of  correflly  keeping  books, 
is  the  occafion  of  a  perfon's  bankruptcy ;  and  it  is  a  common 
faying  in  Holland^  if  a  man  fails,  not  that  he  is  a  bankrupt, 
but  that  be  kept  his  books  iU.  If  there  had  been  creditors  in  ir/- 
iandy  who  had  complained  they  had  no  opportunity  of  com- 
ing in,  it  would  likewife  have  had  weight,  but  there  is  no 
complaint  of  that  fort,  and  from  Augujl  1749,  to  this  time,  no 
fuch  creditor  has  appeared. 

The  laft  queftion  is.  Whether  the  prefent  petitioners  are  qua* 
lified  tobbje^l  to  and  oppofe  the  certificate  of  the  bankrupt. 
Their  firft  order  to  prove  their  debts  was  as  long  ago  as  the  2d  of 
Auguft  17499  and  the  certificate  was  flayed  in  the  mean  time, 
and  alfo  the  dividend  ;  not  one  of  the  petitioners  but  Sharp 
made  an  affidavit  of  a  debt  at  the  time  of  the  application,  for 
the  others  had  not  verified  their  debts  upon  affidavit ;  and  there* 
fore,  as  they  did  not  lay  a  foundation  for  it,  I  could  not  make 
an  order,  that  they  fhould  go  before  the  commiffioners  to  prove 
lAitxt  debts,  but  I  purpofely  flayed  the  certificate  to  give  them 
time  to  make  out  their  debts  in  proof. 

Sharp  when  he  came  before  the  commiffioners  only  claimed, 
and  though  he  called  himfelf  a  judgment  creditor,  did  not  fo  much 
as  produce  a  copy  of  the  judgment  on  which  he  had  the  bank* 
rupt  in  execution,  and  if  he  had,  it  would  not  have  done,un* 
lefs  he  had  likewife  by  oath  verified  his  debt  ;  nor  ought  he  to 
have  been  admitted  a  creditor  even  then,  unlefs  he  would  have 
difcharged  him  from  the  execution,  for  he  muft  not  come  under 
the  commiffion,  and  profecute  the  bankrupt  at  law  likewife. 

No  other  of  the  petitioners  have  fo  much  as  claimed  before  Unlefi  a  perfoa 
the  commiffioners,  and  unlefs  a  perfon  proves,  or  fhews  a  rea-  P"*!f"  *  ^^^^> 
fonable  ground  for  a  claim,  they  are  not  within  the  rule  for  af-  fonabir*ground 
fen  ting  or  difTenting.  for  a  claim,  he 

I  cannot  lock  up  certificates  for  ever,  and  deprive  a  man  of  ^j^^oTa^^tb* 
his  liberty,  which  the  law  has  given  him,  after  a  full  time  or  diifenting  to » 
has  been  allowed  for  inquiry,  and  a  full  time  alfo  for  creditors '^'^^c^^^* 
coming  from  Irelandi  or  fending  affidavits  over. 

Nothing  fraudulent  comes  out  upon  the  inquiry,  and  na 
debt  has  been  proved  in  a  year  and  a  h^ilfs  time. 

G  a  Thcren 
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Therefore  the  certificate  muft  be  allowed,  and  ordered  ac« 
cordingly. 
The  allowance        N.  B.    It  has  been  objefted  by  the  petitioners  counfel,  that 
cmificrtc'!i?n*  ^^^  allowing  the  certificate  will  preclude  them  from  pro- 

jiot  difchargc  hit         cecding  agamft  the  bankrupt's  fureties,  in  the  feveral  fecu- 
fureties,  but  they  fj^j^s  ,|q^  \^  ^jj^j^  hands,  and  therefore  there  ought  to  be 

^alnft,  flot^Uh-         ^  faving  to  them  of  their  right,  notwithftanding  the  ccJr- 
ftanding  fuch  al-         tificatc  is  allowcd. 
lowance. 

Lord  Chancellor  faid,  There  was  no  occafion  for  fuch  a  rc- 
ftridion,  for  the  allowing  the  certificate  of  the  bankrupt  will 
not  difchargc  his  fureties. 


Decemhir  i\it  2lft,  17S3. 

Anon*. 
Cafe  32. 
An  application  by    A  N  application  by  z  perfon  who  is  a  creditor  of  a  bankrupt, 
a  creditor  to  ftay  £\^  that  he  may  be  admitted  to  prove  his  debt  before  the 
ct^ffiTa^el'Vhe^^"™'^'^^^"^''^    ^"^  *^  ^^7  the  bankrupt's  Certificate,  and  to 
crmmiffion  was   be  at  liberty  to  aflent  or  difTent  thereto. 

'^rrr***^  .      The  commiiSon  was  taken  out  but  the  loth  of  Sept.  laft, 
t  °c  ccrtifiSte"**  *"^  J^^^  Certificate  figned  the  30th  of  Nov.  following, 
figned  the  30th       Lord  Chancellor :  I  difapprove  extremely  of  commiiEoners  be- 
of  Nov.  follow    j(^g  (q  precipitate  in  figning  certificates, 
"ihis  precipi-       This  appears  to  me  to  be  what  is  commonly  called  aclear- 
tate  proceeding  is  ing  commiiEon  J  for  the  aflignees  are  very  near  relations  of  the 

con  rary  to  the     bankrupt. 

jntcntion  or  th;         r^.in  1.  •  «  •  .  «>tn 

ftatutes  of  bank-  ouch  hafty  proceedings  invert  the  very  intention  of  the  acts 
ruptcy,  which  of  parliament,  which  were  made  in  favour  of  creditors,  but  are 
ZZ'Tr\l^l'r^  too  often  abufed  for  the  fervice  of  infolvent  perfons. 

vour  or  cicnitc  rs,  m'l  r  i«rti»  •/•  1%  « 

but  too  oftea        His  Lordihip  therefore  directed  the  certificate  to  be  ftayed, 

abufed. 

November  the  2d,  1754. 

Ex  parte   John  de  Saufmerez^   Henry  Brocky  Matthew  ii  Sauf^ 
marez :  In  the  matter  of  IVilliam  Dobree  a  bankrupt. 

Cafe  33.      ^^^  t^^  ^^^  oi  April  laft  a  commiffion  of  bankruptcy  iffucd 
An  application    \j  againft  fyilUam  Dobree^vrho  was  declared  a  bankrupt, 
ttiar  iht  allow-        The  petitioners,   and  divers  others  of  his  creditors  live  in 
tieVa^i^ghrb-  ^^^^^fiy^  ^"^  ^^^"^  t'"^^  to  time,  before  he  became  a  bankrupt, 
iU;ed.  'rtmitied  to  him  feveral  large  fums  of  money,  in  order  to  be  in- 

verted in  the  funds  in  England^   in  their  names. 

Si  lice  the  ifTuing  of  the  commifSon,  the  petitioners  havedifco- 
vcrcd  liiai  IViltlam  Dobree  did  not  inveft  the  money  in  the  funds 
iu  their  names,  though  he  wrote  them  word  from  time  to  time 

that 


that  he  had  fo  done,  and  remitted  to  them  the  intereft  as  it 
became  due. 

The  debts  of  the  bankrupt  amoupt  to  81,009/.  and  the 
debts  of  the  creditors  who  have  figned  his  certificate,  to 
22,904/.   1 8  J.  d^jl. 

Peter  Dohree^  nephew  of  the  bankrupt,  proved  debts  under 
the  commifiion^  amounting  to  13,688/.  lOi.  lod.  in  differ* 
ent  rights,  part  on  his  own  account,  part  as  executor  of  Ni-- 
cbolas  Dobreey  part  as  guardian  of  Peter  Dobree,  another  part 
as  guardian  to  Rachel  Gary  Dobree^  another  as  guardian  to 
Mary  Dobree^  another  as  one  of  the  executors'of  Martha  Ca-^ 
rejfj  and  another  as  father  of  Judith  Dobree. 

He  chofe  himfclf  and  two  other  perfons  affignees,  and  on 
the  1 8th  oi  May  laft,  the  very  day  the  bankrupt  finifhed  his 
examination,  the  certificate  is  figned.  Peter  Dobree  figned  the 
certificate  in  right  of  other  perfons,  four  times,  having  prov- 
ed debts  in  fo  many  different  rights,  as  guardian  and  exe-' 
cutor  to  fuch  perfons. 

There  were  but  12  of  the  creditors  oiTVm,  Dobree^who  prov- 
ed their  debts  under  the  commiilion,  befides  Peter  Dobreey  and 
if  he  (hall  be  confidered  but  as  one  creditor,  there  will  not 
be  four  parts  in  five  in  number  and  value  of  the  creditors, 
who  have  proved  their  debts  under  the  faid  commidion,  that 
have  figned  the  certificate :  The  greatefl  part  befides  of  the 
bankrupt's  creditors  could  not  pofEbly  prove  their  debts  at 
the  time  appointed  for  his  lafl  examination,  by  reafon  that 
they  did  not  know  whether  the  money  they  had  remitted  to 
the  bankrupt  had  been  laid  out  in  ftocks  in  their  names,  or 
in  the  bankrupt's. 

In  1748,  fVm,  Dobree^  the  bankrupt,  gave,  upon  the  marriage 
ef  his  niece  Mifs  de  Hairland  to  his  nephew  Thomas  Dobree^ 
1000/.  as  a  marriage  portion,  at  a  time  when  he  was  infolvent. 

The  major  part  of  the  creditors  who  had  figned  the  certi- 
ficate were  nearly  related  to  the  bankrupt. 

For  thefe  reafons  the  petitioners  pray  that  the  allowance  of 
the  bankrupt's  certificate  may  be  flayed. 

The  fecond  petition,  ex  parte  John  de  Saufmarez^  and  feveral 
other  creditors  of  William  Dobree^  ftates,  that  fome  fhort  time 
before  the  commifTion  ilTued,  Dobree  forgave  two  of  his  nephews 
187/.  which  they  owed  him,  and  transferred  divers  flocks  to 
the  amount  of  6ood/.  and  upwards  to  feveral  of  his  creditors^ 
without  their  diredion,  in  expectation  of  receiving  favours  of 
them  in  cafe  a  commifSon  ifTued ;  and  prays  the  matter  of  this 
petition  might  come  on  to  be  hear^  at  the  time  of  the  former 
petition,  and  that  the  bankrupt's  certificate  might  bedifallowed. 

The  counfel  for  the  petitioners  infifled,  that  an  executor 
and  guardian  cannot  fign  a  certificate.  Aperfonwhtliaa 

Lord  Chancellor  as  to  this  was  of  opinion,  that  executors*  debt  in  his  ew* 
mifht  fiffn,  but  that  a  pcrfon  who  has  a  debt  in  his  own  ri^ht,  r«ght  and  another 

^  o    '  *  .as  cx*cutor«  can* 

and  another  debt  as  executor,  could  not,  as  he  apprehended,  t^ox(\%ii^^^xxv^« 
fign  a  certificate  in  two  difhindi  rights^  for  both  are  to  be  wL\e\tvv>No^v^- 
tOioGdcrcd  as  his  owa  particular  deht^  t\t\a  c.^\\cixSft\% 

G3  Twe^:.?'^^^'*- 
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The  counfel  for  the  petitioners  likewife  obrerved,  that  till 

they  had  fent  over  to  England^  they  did  not  find  out  the  fraud 

of  the  bankrupt  in  difpofing  of  their  ftock  for  his  own  benefit, 

and  that  the  affignees  never  once  thought  proper  to  appoint 

any  meeting,  from  the  month  of  May  till  Auguft^  fo  that  thefe 

creditors  had  no  opportunity  of  proving  their  debts,  which  a* 

mount  to  35,000/.  and  inftead  of  four  parts  in  five  in  number  and 

value,  there  was  not  one  fourth  part  had  figned  the  certificatt. 

Theehnfeinthc      That  by  giving  a  fortune  of  1000/.  to  his  niece  at  a  time 

^thofc^or^rtbei^g  was  infolvent,  he  feems  to  be  within  the  meaning  of  the 

bankn.pt /s\x-  claufe  of  the  5  Geo.  2-  where  a  bankrupt  is  excepted  from  the 

ccpted  from  the  benefit  of  this  ad,  **  who  hath  or  (hall,  for  or  upon  marriage 

aft^^^ho  ^bath   ^^  ^^  ^^^  ^^  ^^*  children,  have  given,  advanced  or  paid,  above 

upon  marriage  of  **  the  value  of  one  hundred  pounds,  unlefs  he  (hall  prove,  by 

any  of  his  chil-   <«  his  books  fairly  kept,  or  otherwife  upon  his  oath,  before 

tir  vidue  ^^o^  **  ^^^  ""^J^*"  P^**^  ^f  ^^^  commiffioners,  that  he  had  at  the  time 

100/.  unlefs  he  '^  thereof,  over  and  above  the  value  fo  given,  advanced  or 

hath  fufficicnt  to  «  paid,  remaining  in  goods,  wares,  debts,  ready  money,  or 

credi  ors,  muft  *^  Other  cftate  real  and  pcrfonal,  fufficicnt  to  pay  and  fatisfy 

be  conArued       ^^  unto  each  and  every   perfon,  to   whom  he  was  any  ways 

ex1fndV"ur?he^  *'  indebted,  their  full  and  entire  debts." 

than  children  of      ^'''  Attomey-gcneral  for  the  bankrupt  infifted,  this  is  not 

abdokru^t.        within  the  intention  of  the  aS  of  parliament,  and  was  going; 

to  give  his  reafons,  when  Lord  ChanctUor  interrupted  him,  by 

faying,  it  certainly  was  not ;  and  as  it  was  a  penal  claufe,  it 

ought  to  be  conftrued  firidly,  and  confined  to  the  children 

of  a  bankrupt,  and  not  to  extend  any  further. 

Mr.  Attorney- general  then  obferved  upon  other  parts  of  the 
cafe,  that  though  the  debts  are  confidcrable,  yet  the  deficiency 
will  not  be  fo,  for  there  has  been  a  dividend  already  of  eleven 
ihillings  in  the  pound,  and  that  there  will  be  enough  in  the 
whole  to  pay  three  fourths  of  this  large  fum  of  81,000/. 

That  there  is  no  objedion  to  the  reality  of  any  creditor's 
debt  who  has  figned  the  certificate. 

That  the  greateft  part  of  the  perfons  in  whofe  names  the  pe- 
tition is  prefented,  have  by  attorney  figned  the  bankrupt's  cei^ 
tificate,  and  know  nothing  of  this  application  ;  and  particularly 
one  Burgefs^  who,  as  appears  by  affidavit,  is  now  upon  a  voy* 
age  to  Newfoundland^  and  that  upon  application  to  his  wife,  for 
leave  to  make  her  hufband  a  party  to  the  petition,  (he  pofitively 
refuftd  to  give  her  confent  5  fo  that  the  certificate  has  been 
ftayed  from  Augufl  to  this  time,  by  falfc  fuggeftions  and  alle* 
gations. 
The  certificate  Lord  Chancellor  :  I  (hall  not  go  upon  any  particular  niceties 
being  figned  up-  Jn  determininjr  the  queftion  which  has  been  made  upon  thefe 

on  t  .e  l^me  day  -■       ^ 

with  the  banlc-Pe^'V'"''^- 

mpt's  laft  cxa-  The  bankrupt  in  general  feems  to  have  behaved  very  fairl3S| 
^^"h^d'  rt  tho' at  the  lame  time  I  cannot  acquit  him  in  the  matter  of  the 
creditors  Hving  (^ock,  after  receiving  exprefs  diredions  from  his  correfpon dents 
in  Guensfy,  the  at  Guernfey  to  purchafe  the  ftock  in  their  names,  and  yet  taking 
^JniScatrlayed  ^P^^  ^^^^  ^^  ^^J  ^^  ^^  ^^^  ^^^>  ^^^  ^^^^  Writing  woxd  that  he 
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had  purchafed  it  in  their  names ;  but  be  this  as  it  will,  I  muft 
not  be  induced  to  make  a  precedent,  which,  in  my  apprehen- 
fion,  will  be  a  reproach  to  the  juftice  of  this  court. 

The  moft  important  of  the  bankrupt's  tranfadions,  and  the 
largeft  of  his  debts  are  in  Guernfiy^  which^  thoug:h  part  of  the 
dominions  of  the  crown  of  Great  Britain^  are  at  a  great  diftance 
from  hence ;  and  yet  notwithftanding  the  commiflion  is  taken 
out  in  Jpril  only,  the  certificate  is  figned  on  the  i8th  of  Ma;^ 
after. 

Such  precipitation  in  a  matter  of  this  kind  is  very  improper^ 

I  will  put  the  cafe  that  thefe  creditors  in  Guimfty  had  heard 
of  this  bankruptcy,  ftill  they  could  not  come  in  as  creditors, 
till  they  had  firft  direfied  a  learch  in  the  books  of  the  refpec- 
tive  companies,  to  fee  in  what  manner  the  (lock  was  pur* 
(hafed,  whether  in  their  own  names,  or  the  bankrupt's. 

The  creditors  who  have  figned  the  certificate,  and  have 
proved  'debts  to  the  amount  of  22,000/,  are  in  number  eleven, 
but  then  only  fevcn  of  them  have  figned  for  themfclvcs,  and 
in  their  own  right,  for  Mr.  Debret  the  nephew  has  figned  four 
times  as  guardian  and  executori  and  the  debts  of  the  Guern^ 
fey  creditors  are  35,000  /. 

The  admitting  fuch  a  certificate  as  this,  would'1)e  turning 
theedgeof  the  law  againft  creditors  in  favour  of  bankrupts, 
which  is  not  to  be  fufFered  in  a  commercial  country. 

All  cenificates  formerly  were  referred  to  the  judges;  but  the  Formerly  the 
Great  Seal  finding  this  rather  inconvenient,  have  of  late  taken  |.'^^^"^J*^  J]?* 
the  cognizance  of  it  upon  themfclvcs,  and  they  muft  exercife  cScat«/but 
this  power  in  a  difcreet  and  equitable  manner.  being  found  in- 

L^rd  CbancelUr  flayed  the  allowance  of  the  certificate.  Grcrsc"ai  hi 

tiken  it  to  itfelf«    See  Creen*t  Spirit  of  Bankrupt  Laws^  172.    zVes.  4S9.  pi.  165.    Id.  585, 

(C)  ]$ole  d0  to  a(rsn0e0. 

December  the  22^3  1737* 
In  the  matter  of  the  earl  of  Litchfield  and  Sir  John  JVilUams. 

LORD  Litchfield  and  Sir  John  JVilUams  were  aflignees  un-  Cafe  34. 
der  a  commiffion  of  bankrupt ;  the- latter  entrufted  one 
Gurdon^  the  clerk  of  the  commiflion,  to  receive  fome  of  the 
iffe£ts  of  the  bankrupt's,  and  to  pay  fome  of  the  debts  and 
dividends ;  no  fraud  appeared  in  the  afSgnees,  but  the  clerk 
afterwards  failing,  the  queftion  upon  petition  was,  If  the  af- 
Sgnees (hould  make  up  the  clerk's  deficiency  to  the  creditors  ? 

Lord  Chancellor :  The  rules  of  equity  in  relation  to  neceflary  The  rul<»  that 
afts  done  by  truftees,  where  truftees  fliall  not  be  accountable  b'^^^^ct^fj^l^^^^^ 
for  loflcs  which  happen  from  thofe  neceflary  afts,  hold  not  as  for  lofTes  which 
to  perfons  employed  by  the  truftees,  but  only  to  the  truftees  i^-^ppen  f'om  no* 

themfclvcs        '     ^  ^  ^  cefTaryaasdoca  . 

WBmicivCS.  not  extend  10 

G  4  Where  their  agcnu. 
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Tfanaffi^nwuii-  Whcrc  affi^nccs  under  a  commiffion  of  bankrupt,  emplof 
of  bankiupti  *"  agent  to  receive  money,  or  pay,  and  he  abufes  this  coii'* 
employs  an  a-  fidence  ;  I  wllI  not  lay  it  down  as  a  general  rule,  but  at  pre* 
gent  to  receive  f^^^  I  am  at  a  lofs  to  diftinguifli  fuch  affignces  from  any  other 
rmblYilsi"  the  truftee,  who,  if  his  agent  deceive  him,  refpondcat  fuperior  to 
tfTigme  will  be  the  ceftuque  trufts  ;  fo  in  the  prcfent  cafe,  as  one  of  the  af- 
liable  to  make  it  fj^ng^s  employed  the  clerk  of  the  commiffion,  a  pcrfon  of  very 

gooa  to  the  ere-  .P.  ,.•'  »'«i"i  i  -r        »«ii»i  * 

ditors,  uniefs  he  'ittle  credit,  to  pay  dividends,  who  mifapplicd  and  imbezilea 
consulted  the  bo-  the  money,  this  affignee  will  be  liable  to  make  it  good  to  thq 
torrin^*h"^pl  Creditors,  as  he  did  not  confult  the  body  of  the  creditors  who 
poinrmentofthe  are  his  cefluique  trufts  in  the  appointment  of  this  agent;  for, 
•gent.  what  is  the  chief  confidcration  of  creditor's  in  the  choice  of  af-' 

fignces  ?   Certainly  the  ability  of  the  perfons,^  that  they  may 
be  rcfponfible  for  the  fums  they  may  receive  from  the  bank- 
rupt's eftate,  by  virtue  of  their  aifigneelhip ;  but  the  negIi-» 
gencc  of  one  afTignee  fliall  not   hurt  another  joint  aiSgnee, 
where  he  is  not  at  all  privy  to  any  private  and  perfonal  agree* 
ment  entered  into  by  his  brother  aflignee  \  but  this  1  cantrot 
All  the  court  can  properly  determine  now  ;  For  all  the  court  can  do  in  a  fum-» 
do  in  a  tummary  mary  way  Under  a  commiffion  of  bankriipt,  is  in  tranfa6lionft 
^mm^flkm  of    ^^ly  between  the  creditors  and  the  affignees,  but  cannot  upoa 
bank  upt,  is  in  petition  adjuft  any  demands  that  one  affigpee  may  fetup  againft 
trun  a£tio:.i  Ve    another,  Concerning  a  private  agreement  between  themfelves^ 

tweea  the  c  e-    .     .  '       ^     r    l     •    /i     r  ^i.        ^  j*^  • 

ji.ors  and  aflfig-  independent  of  the  reit  of  the  creditors, 

nets,  but  wiU         Xbe  money  imbe^iled  by  the  clerk  of  the  commiffion  wai 

dcterminT*or    l^^o'-  *^»s  bill  of  fees  and  difturfements  delivered   in  by  biim 

private  agre?-     before  his  de;ath,  was  ordered  to  be  taxed  by  the  commifBon- 

xnvnt«  'between   crs,  and  the  refidue  to  be  applied   towards   fatisfa^Jlion  of  the 

Jf;f^"j^^^*^^- imbezi  and   Sir  7<7A« /^///^wj  the  reprefentative  of  th^ 

4i||rs«  deceafed  afiignee,  to  pay  in  700  /,  or  whatever  the  fum  may 

be,  into  the  bank,  to  be  added  to  the  refidue  of  Gurdon^s  r^o^ 

ney  after  taxation,  fo  as  together   they  may  be  fuftcient  to 

make  up  the  imbe:&ilment  of  GurJo^n. 


November  the  30th,  1 739, 
Anon'  at  the  .Rolls. 

Cafr  35.        rip  HE  queftion  before  the  court,  Whether  new  affignewt 

JL      under  a  commifnon   of  bankrupt  upon  the  death  or  re^ 

moval  of  the  former,  fhalJ,  on  filing  a  fupplemeptal  bill,  be 

intitled  to  the  benefit  of  the  proceedings  in  a  fuit  begun  in  the 

time  of  the  firft  affignees,  or  muft  begin  again  by  original  bill. 

Where  alRgnces       Majier  of  the  Rolls  :  In  the  cafe  of  abatepfients,  if  you  can 

dfe*oraeTf.  y^^  "^"^  ^^^^^^  '  ^"^  ^"  ^^^  ^^^^  ^^  affignees  of  bankrupts^ 
charged,  and  where  fome  die,  or  fome  are  difcharged,  and  others  by  order  of 
oth  r8  aie  put  in  court  are  put  in  their  room,  there  is  no  privity  between  the 
c«Lt'?e"JU^'^  bankrupt  and  the  affignees,  or  at  leaft  but  an  artificial  one,  an4 
but  0iua  bi«iig  4  fupplen^eniai  bilJ^  to  intiile  ihei^f(4yes  to  the  I^Aeflt  pf  |>roceediog8  in  i  foiiner  fuit* 
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therefore  they  CMnot  revive  ;  and  it  would  be  bard,  if  tbere 
bave  been  pleadings,  examinatibns,  isfc.  in  a  former  luit,  chat 
the  new  truftees  (bould  not  have  the  benefit  of  tbem  by  a  fup« 
piemen tal  bill. 

Suppofe  the  court,  upon  the  death  or  difcharge  of  afltgnees 
of  bankrupts,  (bould  fay  that  they  all  muft  go  for  nothing,  and 
you  muft  begin  again  by  original  fuit,  why  then  all  the  charges 
and  cxpences  in  the  former  fuit  are  abfolutely  thrown  away  ; 
but  in  the  prefent  method,  though  you  cannot  come  againft  the 
leprefentative  of  the  former  affignee,  yet  by  a  fupplemental  bill 
you  will  have  the  bankrupt's  eftate  liable  at  all  events  to  anfwjcr 
ihc  cofts« 

I  will  put  a  cafe  that  comes  very  near  this,  and  fbews  the  Afmrehsfir  pew* 
reafonablenefs  of  my  prefent  determination.     Suppofe  an  eftate  f*^'  ^^''  ®**  ^** 
has  been  in  controverfy  for  20  years  in  this  court,  and  durmg  tal  bill,  u  iuta« 
the   fuit   It  is  purchafcd,  the  purchafer  on  filing  his  fupple- to  aiithe  cofti 
mental  bill  cornea  into  ^he  court  pro  bono  ^  maU^  and  fliall  be  ^\ng  ,*o  tl^'ImT 
liable  to  all  the  cofts  in  the  proceedings,  from  the  beginning  to  of  the  faiu 
the  end  of  the  fuit.     For  thefe  reafons  bis  honour  was  of  opinion^ 
that  ibi  new  affignees  Jhall  have  the  benefit^  of  the  former  proceedings^ 
in  ibi  fuit xwrnneitced  by  the  old  ajjignees. 

December  the  14th,  1739. 
Primrofe  v.  Bromley ^  Executor  of  Mead. 

THERE  was  a  decree  in  another  caufe  that  all  creditors,    Cafe  36. 
as  well  thofe  who  were  parties  to  the  bill,  as  otherwife,  vvhcretnaffig- 
IhaU  come  before  the  mafter  to  prove  their  debts  againft  the  nee  dies  beiore 
t^^ttotMead\  among  the  reft  there  appeared  before  the  rafter,  ^^^'^^^J^^"^'^^^^ 
Moorij   the  furviving  affignee  of  one  Barker^  a  bankrupt,  and  received,  and 
claimed  as   a  debt  fuch  money  as  Mead  had  received  as  joint  *""""« P«ffonal 
aifignce  with  Moon^  under  the  commiffion  againft  Barker.  fo?s'haieV[^a" 

In  the  deed  of  affignment,  Moore^  Mead^  and  another  a f- upon  hit  real  eT- 
figncc  of  Barker^  covenanted  for  themf elves ^  their  heir Sy  executor s^^^** 
and  adminiflratqrsy  to  account  for  fuch  money  as  they  or  either  of  them 
Jhall  receive^  to  the  commijjioners.     Mead  before  his  death  got  in 
ytry  large  fums  of  moifey  from  the  bankrupt's  eftate,  and  is 
dead  infolvent. 

The  queftion  before  the  mafter  was,  Whether  the  commif^ 
fioners  under  this  affignment  are  to  be  confidered  as  fimple 
contradl  creditors  only;  and  it  came  now  before  the  court  upon 
exceptions  to  this  part  of  his  report. 

hord  Chancellor :  I  aim  of  opinion  that  the  commiffioners 
ought  to  be  confidered  as  fpecialty  creditors,  becaufe  the  af- 
fignees  executed  a  counterpart  of  the  affignment  to  them,  and 
the  agreement,  being  under  hand  and  feal,  makes  it  in  the  na- 
ture of  a  fpecialty  debt ;  and,  as  they  are  confidered  in  this 
light,  though  Mead  is  dead  without  any  perfonal  aflcts,  yet 
they  may  come  upon  his  real  eftate. 

The  words  of  the  affignmentj^  to  account  for  fuch  money  as  they  Affignees  are 
frmber  of  them /hall  rtceive^  muft  be  foconftrued,as  that  the  af- f^^l^  *^"^^^^"* 

anfwci  able  only  fot  vj\viix  xVf^  u«tv^^* 
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fignees  may  b)c  jointly  and  feverally  bound,  (o  that  they  are 

to  be  confidered  in  this  court  as  mere  truftces,  and  each  fepa- 

rately  anfwerabie  only  for  what  they  receive,  and  it  would  be 

of  dangerous  confequcnce  to  hold  them  otherwife. 

\^^ere  t  jo'fit        There  was  a  cafe  which  I  determined  in  this  court,  where 

•Wigor  dies,  his  ^jjg^^  ^^^^  ^^^  perfons  jointly  bound  in  a  bond,   one  of  the 

ihali  bschaiged  obligors  died  ;  and  to  be  lure,  at  law,  it  might  nave  been  put  m 

faripafu  with    f^jj  againft  the  furvivor,  but  as  I  thought  it  extremely  hard,  I 

obligoViTih!     decreed  the  reprefentative  of  the  co-obligor  Ihould  be  charged  pari 

payment  of  iticpaffii  With  the  furviving  obligor  in  the  payment  of  the  bond. 

Ikoiid. 

Proper  to  mfert  Though  the  form  in  the  affignment  under  this  commiffion  of 

wTt^i?1n  bankrupt  is  the  common  and  ufual  one,  yet  I  think  it  very  pro- 

airignn^^ts'un-  pcr  that  the  words  jointly  and  feverally  (hould  be  infertcd  for  the 

der  commiffioM  futurc,  for  the  fafety  and  fecurity  of  each  refpedlivc  affignec« 


Ex  parte  Lane« 

Cafe  37,  "XX  iT^^^*  *^  alehoufe-kccper  in  Holbomiy  became  a  bank- 
Where  aflignees  VV  F^pt  in  the  year  1729,  and  a  commiffion  being  taken 
do  not  divide  a  out  againft  him  at  that  time,  Pitchei^nd  Kiri  were  duly  chofen 
effcasXa  pro-  *^fig«iees,  oue  the  landlord,  and  the  other  the  brewer  to  the  ale- 
P^r  tune,  but  are  houfe.  In  order  to  continue  the  trade,  they  put  one  fFiadehw 
S"aitt  e  to^*^*  into  the  houfe,  and  allowed  him  to  make  ufe  of  the  bankrupt's 
thcmfe:ve$,  the  goods  upon  giving  a  bond  for  100/.  the  value  fet  upon  them  by 
court  w  Ji  chirge  the  apprajfcr  under  the  commiiBon.  fVadelowe  was  made  a  re- 
wcft/'^  ^*  fponfible  man  till  the  year  1738,  and  then  abfconded. 

Lord  Chancellor :  Where  the  eSt&s  of  a  bankrupt  are  fo  in- 
confiderable  that  no  one  creditor  may  think  it  worth  while  to  call 
upon  adignees  for  a  dividend,  yet  if  they  negled;  to  make  a  di- 
vidend in  a  proper  time,  and  are  making  a  private  advantage 
to  them  ft  Ives  of  the  bankrupt's  efFcds,  I  ihall  always  charge 
fuch  afiignees  with  intereft. 

His  Lordjktp  ordered  Kkkj  and  the  executrix  of  Txtchetj  to  ac* 
county  in  moieties ^  for  the  value  of  the  goods ^  according  to  the  appraife-- 
menty  and  to  pay  intereji  for  them  at  the  rate  of  4  per  cent,  to  bt 
computed  from  a  twelvemonth  after  the  execution  of  the  affignment  ^ 

^j^r/Vthcift,  1742. 

Ex  Parte  White. 

Cafe  38.  rr^HE  petitioner  who  had  proved  her  debt  under  the  com* 
An  aflignee  caa»  J^  mifiion,  petitions  againft  the  affignees  to  be  paid  her  iliare 
foa'«^ftare?^'a   ^^  ^  dividend  that  had  been  made  of  the  bankrupt's  eftate. 

dividend,  on  ac- 

cpant  of  his  own  private  de^t  owing  to  him  from  th;it  perfon. 

One 
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Ooe  of  the  afignees  infifted  that  be  had  a  right  to  ftop  her 
(hare  of  thediviiiend,  becaufeihe  is  indebted  to  him  for  a  quan- 
tity of  coals  delivered  to  a  third  perfon,  which  the  petitioner 
prom  i  fed  to  pay. 

Lord  CbfificiUor :  I  will  not  allow  an  affigne^  who  is  an  of- 
ficer of  this  court,  and  an  officer  of  the  commiffion^  to  ftop  a 
perfon's  (hare  in  the  dividend  on  account  of  his  own  private 
deb't,  which  is  owing  to  him  from  that  perfon ;  he  has  his  re- 
medy at  law,  and  ought  not  to  blend  his  own  private  affairs 
with  the  commillion  to  which  be  is  only  a  truftee. 

Auguft  the  13th,  1742. 

Ex  parti  Whitchurch, 

WHERE  only  four  creditors  were  prefent  at  a  meeting,    Cafe  39. 
to  confidcr  whether  they  fhould  carry  on  a  fuit  againft  crediton  cannot 
a  debtor  to  the  bankrupt's  eftate,  they  gave  the  aflignees  a  ge-  give  a  geneni 
ncral  power,  by  a  writing  fiened  for  that  purpofe,  to  profecute  ^^"  ^®  *?•' 
fuch  futts  as  they  m  their  difcretion  ihould  think  nt*  {u\f,  or  fabmit 

Lard  Chancellor:  There  is  no  colour  to  fay  that  creditors  un*  »»"««  to  arW- 
der  a  commiffion  of  bankrupt,  can  give  fuch  a  general  auth©-  own^'diftmilw  * 
rity,  by  virtue  of  the  claufe  under  the  a£l  of  parliament  of  the  but  there  muft  be 
5th  of  Giorgi  the  fecond  :  but  affigpees  muft  have  a  meeting  of  ■. "™^""««^«'*- 

^1.  *  .  .  r*^i  /••■»°t      ditoTf,  upon  a 

creditors,  upon  notice  given  for  that  purpole  in   the  London  ^^^.v^  ^^j^  -^ 
Gazitiiy  to  confider  of  each  particular  fuit,  or  each  particular  the  Lonam  Ga* 
cafe  for  arbitration,   before  they  can  proceed  in  them  ;  and  *J"*J!^  'TuoT 
therefore  I  declare  that  the  power  here  given  by  the  creditors  to  lar  fuit,  or  c^^ 
the  affignees,  is  not  fuch  a  one  as  is  warranted  by  aft  of  pari  i a-  ^f  arbitiation* 
ment,  and  doorder  that  the  aiSgnees  be  reftrained  from  bringing 
any  fuit  for  the  future,  till  they  have  a  proper  authority  from  the 
majority  of  the  creditors  at  a  meeting  according  to  the  ftatute. 

The  affignees  in  this  commiffion  having  refufed  to  make  a  Commimcnm 
dividend,  his  Lordfhip  ordered,  they  fhould  attend  the  com- «n>yor<'cra  oivi- 
miffioners  at  a  fitting  appointed  for  that  purpofe,  and  that  if  the  n*ird/**iMhe*^' 
pommiflioners  thought   it  proper  for  the  aflignees  to  make  a  think  it  prober 
^ividcod,  that  it  fbguld  be  advertifed  accordingly.  tor  affignees  to 

Jugujl  t\it  1  ft,  1744. 

Ex  parte  Gregnier. 

THE  application  to  the  court  was  for  new  affignees,  upon    Cafe  40. 
a  fuggeftion  in  the  petition  that  the  time  was  too  ftiort,  The  court  wiH 
ivhich  the  commiffioners  had  appointed  for  the  choice  of  af-  not  fctafide  the 
fignees,  the  perfon  haviog  been  fpund  a  bankrupt  only  on  the  ^eeirbecauiT 
^ift  of  May^  and  the  fitting  for  the  choice  of  affignees  was  on  fomc  of  thecrc- 
thcfirft  of  Junex  that  the   debts  proved   at  the  time  of  the  <^»^*»"^^'^**»*: 
rtoice  amounted  only  to  2075/.  and  the  petitioners  living  ^ad  no  oppvnu- 
Bbroad  90uld  itot,   in  fo  ihort  a  time,  fend  over  letters  of  at-  n»t,  of  voting. 

torcvcy 
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torney  to  vote  in  the  choice,  though  their  deoiancls  upon  '  the 
bankrupt's eftate  will  not  belefsthan  ir,ooo/r  that  thcalEgaee 
already  chofen  is  a  hatter,  and  not  to  be  fuppofed  converfanc  in 
foreign  afFairs,  in  which  the  bankrupt's  concerns  chiefly  lie* 

For  the  petitioner,  the  cafe  ex  parte  Anderfm^  ^T^^y  was 
cited,  which  was  heard  by  Lord  MaceUsfield  upon  petition, 
who  ordered  a  new  choice  of  aflignees,  on  a  fuggeftion  that  a 
great  number  of  creditors  could  not  poflibly  be  greicnc  at 
the  firft  choice. 

Lord  Chancellor  :  The  words  of  the  aft  of  the  5th  of  Georg§ 
the  fccond  are,  **  The  commiflioners  fhall  forthwith,  after 
**  they  have  declared  the  perfon,  againft  whom  the  commiffion 
**  (hall  iffue,  a  bankrupt,  caufe  notice  thereof  to  be  given  in 
<<  the  London  Gazette^  and  Aiall  appoint  a  time  and  place  for  the 
«*  creditors  to  meet,  in  order  to  chufe  an  affignec  or  affignees 
««  of  the  bankrupt's  eftate  and  efiefts." 

So  that  they  are  immediately  to  appoint  a  time  and  place  for 
the  choice  of  aifignees,  becaufe  it  may  be  neceffary  to  take 
care  of  the  bankrupt's  eftate  and  effefts  ;  and  I  muft  not  lay  it 
down  as  a  rule  ,  that,  becaufe  fome  of  the  creditors  are  abroad^ 
and  beyond  fea,  therefore  I  muft  at  all  events  give  them  an  op- 
portunity of  voting  in  the  choice,  and  direft  the  creditors  to 
proceed  to  a  new  choice. 
Afllgnttt  oQght       If  this  was  to  prevail,  the  choice  muft  be  poftponed  to  a 
ntttobtremov-  great  length  of  time,  which  would  be  diredly  contrary  to  the 
AewiTthu  they  *<^  ^f  parliament ;  and  therefore  the  true  rule  is,  that  the  af- 
tat  not  perfoDt   fignees  ought  to  be  continued,  unlefs  the  petitioners  can  fhew 
^t«f^*""  *'  there  is  fome  objeftion  with  regard  to  the  fubftance  or  inte- 
^^"^'  grity  of  the  perfon  who  is  chofen  aflignee  ;  but  to  do  what  ft 

prayed  by  the  petition,  would  be  adding  to  the  expence,  by 
making  two  choices  of  affignees  inftead  of  one. 
No  preceaent  to  I  defired  that  precedents  might  be  fearched  to  fee  if  they 
^dlTfot  c^lr^r.  ^^^'^  fi"^  any  cafe  where  it  had  been  ordered  that  creditors 
t^rttoproceed  Ihould  proceed  to  a  fecond  choice,  upon  a  fuggeftion,  merely, 
to  a  fecond  ^j^^t  fome  of  them  live  remote  from  Lwdon^  or  are  out  of  Eng^ 
li^ef^Moa  l^^^ \  hut  no  fuch  cafe  is  to  be  found,  and  befides  it  would  be  a 
xh^x  iomt  live  dangerous  fule,  and  therefore  I  am  of  opinion  that  the  petition 
i^doV""      "^"^  ^^  difmiffed,  and  the  aflignee  continued  who  is  already 

out  of  England,    chofen. 

December  the  2  2d,  1744. 
Ex  parte  Kerney. 
Vide  Title  jtrreji. 


Novenibtr 


Bankrupt.  93 

N§vimier  the  6tb»  1745^ 
Walker  and  others  tw/.  3urrows«  Cafe  41, 

THE  plaintiffs  iffignees  were  under  a  commiffion  of  bank-  £^  i^  j.jg  ^. 
ruptcy  againft   the   father  of  the  defendant,    who   in  ter  marriage  con* 
1739  conveyed  all  his  (hop-goods,  isfc.  by  bill  of  fale  to  the  de-  J^*^'*  '^^' 
feadant  bis  fon,  and  in  1740  becomes  a  bankrupt.     In  the  year  ja  coaddenition  v 
1718  he,  after  marriage,  conveyed  to  truftees  his  real  eftate,  in  «f  fi^«  fliiiiirgi 
confideration  of  five  fiiillings,  and  other  valuable  confiderations,  ibk  amfidlri!" 
ill  troft  for  himfelf  for  life,  to  his  wife  for  life,  then  to  his^l-  tion8,iii  truftfof 
deft  fon  if  he  furvived  his   father  and  mother,  and  fo  to  the  Ji'ojJfJf  for  life, 
next  fon,  l^Tc.  ii%^  ^J^  *^  ^j^ 

The  bill  brought  to  (ct  afide  the  bill  of  fale  as  fraudulent,  eideft  fon  if  he 
and  that  the  deed  0/1718  might  be  either  fet  afide  as  void,  or  [?'^]^*'''j  ^**  ^' 
trufioes  decreed  to  convey  to  affignces  under  the  commiffion  [^dh  to  thc'*^* 
againft  Burrows  the  father.  next  fon,  &e. 

The  counfir!  for  the  plaintifF  infifted,  that  the  deed  of  1718  f'  ^^'"r^*';^* 

.  ,  .    n  1  -  1    .  1  t     i»  '        became  banie- 

was  void  as  againft  creditors,  being  voluntary,  and  after  mar-  mpt.  This  it  a 
riage,  by  virtue  of  the  ftatute  of  the  1 3th  of  Elie^.  or  if  not  un-  «on^«y*nf« 
dcr  that  ftatute,  yet  void  under  the  21ft  of  James  the  firft,  ch.  15.  ^J^yJ^Jl^ 
relating  to  bankrupts.  ciaufe  of  the 

Lcrii  CbmnceUor:  As  to  the  firft  part  of  the  cafe,  there  is  not  ^/^.**^  J'"** 
a  foundation  to  fet  afide  the  aftignment  of  hou(hold  goods,  be-  .^a  ikucfmj^* 
caufe  it  was  many  months  before  the  bankruptcy,  and  the  con*  trufteet  4rcree4 
fideration  of  the  affignment  proved,  and  alfo  followed  by  the  '?f^j7^^* 

irn-r*i.r  plaintiffi  the 

poflcffion  of  the  fon.  affiguee*  under 

With  rcfped  to  the  fettlement  by  leafe  and  releafe  in  1718,  thecommifliaft 
made  after  marriage  in  confideration  of  five  fliillings,  and  other  ***"^** 
raluable'^confiderations,  there  are  two  points ; 

Fir/lj  A  general  point,  which  it  is  infifted  arifes  upon  the 
conftruAion  of  the  ftatute  of  the  13th  of  Eliz,  cap,  5.  againft 
fraudulent  deeds. 

Secondly^  Upon  the  ciaufe  in  the  ftatute  of  the  iiikoi  James  r . 

As  to  the  fif  ft.  That  ftatute  is  not  fufficient  to  prevail  againft 
the  fettlement. 

It  has  been  faid  all  voluntary  fettlements  are  void  againft  cre- 
ditors, equally  the  fame  as  they  are  againft  fubfequent  purcha* 
fcrs,  under  the  ftatute  of  the  27th  of  Eliz,  cap,  4. 

But  this  will  not  hold,  for  there  is  always  a  diftiniSlion  upon  Nfceffary  to 
the  two  ftatutes  :  *Tis  ncccflary  on  the  13th  of  Eliz,  to  prove  P'°^*  *°,^*'*  ^V 

1  1-  r.t/'.i  i_  r  •  .        iwtc  or  the  itth 

at  the  makmg  of  the  lettlement  the  perfon  conveying  was  in-  of  Eiit.  that  at 
dcbted  at  the  time,  or  immediately  after  the  execution   of  the  the  making  of 
deed,  or  otherwife  it  would  be  attended  with  bad  confequences,  *!;*  ^^^^/^'^^^J^ 

,-,rt  J  fill  f  *"^  penon  con* 

becaufe  the  ftatute  extends  to  goods  and  chattels,  and  luch  a  veyingwasin- 
conftrudion  would  defeat  every  provifion  for  children  and  fa-  ^^^^^^  »«  the 
roilies,  though  the  father  was  not  indebted  at  the  time.  clTof  of*ihe^ 

Recital  of  the  a^  :   "For    the  avoiding   and  abolifliing  of  deed. 
*'  feigned,  covinous,   and  fraud ulent  feftaiDents,  gifts,  grants, 
*'  alienations,  conveyances,  bonds,  fuits,  juJgiucnts,  and  exe- 
**  cutions,  as  well   of  iar.ds  wA   tenements  as   of  goods   au4 
"  chaitcJs^  which  fQoti'::..\:s,  isfc.  Aave  htzti  and  are  devifed. 
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*'  bfc.  to  the  endy  purpofe  and  intent  to  delay,  hinder,  or  defrau<^ 
^*  creditors  and  others  of  their  juft  and  lawful  aSions,  fuitt, 
**  debts,  bfc. .  And  it  is  enaSed,  that  all  and  every  feoff- 
^*  ment,  gift,  grant,  alienation,  bargain,  and  conveyance 
^*  of  lands,  &f .  which  are  made  for  any  intent  $r  purpofe  before 
^^  declared  and  exprefTed,  fhall  be  deemed  and  taken  to  oe  dear* 
^*  ly  and  utterly  void,  fruftrate,  and  of  none  cffcfl/* 

Upon  this  ftatute,  there  is  no  other  defcription  of  th^  intent 
of  the  conveyance,  iti  the  ena^ing  claufe^  but  by  reference  only 
to  the  preamilej  the  intent  before  declared  and  expreffed. 

So  that  unlefs  the  conveyance  in  1718  was  made  for  that 
purpofe,  it  will  not  be  void  :  Now  here  is  no  proof  Burrows  the 
father  was  indebted  at  the  time  or  foon  after,  fo  as  colled  from 
thence  the  intention  to  be  fraudulent,  in  order  to  defeat  credi- 
tors; for,  as  Mr.  Attorney  General  faid,  if  he  had  been  indebt- 
ed at  that  time,  it  would  have  run  on  fo  as  to  take  in  all  fub« 
fequent  creditors. 

Where  a  man  has  died  indebted,  who  in  his  life- time  made  a 

voluntary  fettlement,  upon  application  to  this  court  to  make  it 

fubjed  to  his  debts  as  real  aflfets,  the  court  have  always  de^hied 

it,  unlefs  you  (hew  he  was  indebted  at  the  time  the  conveyance 

was  executed. 

But  upon  the  ftatute  of  the  27th  of  El!z.  which  relates  to^ur* 

^P^*^^***** chafers,  there  indeed  a  fettlement  is  clearly  void  if  voluntary, 

£11,  fobfe<|ueat  that  is   not  for  a  valuable  confideration,  and   the  fubfequent 

porchafere  flull  purchafcrs  {hall  prevail  to  fet  afide  fuch  fettlement ;  but  this  can 

rSriVcttiement^'^'y  be  applied  to  the  cafe  of  fubfequent  purchafcrs,  and  thcrc- 

that  L  voiuAtaryfore  a  plain  diftindion  between  the  two  ftatutes. 

aod  not  for 

a  valuable  confideration* 

Aflignees  ftand  The  affignecs  Under  the  commiifion  ftand'  only  in  the  place  of 
^"binkfuTa^d  ^^^  bankrupt,  and  are  bound  by  all  a&s  fairly  done  by  him, 
are'bound'by^aii  notwithftan ding  they  gain  the  legal  eftate  ;  and  this  .proves  that 
ads  fairlj  done  affignecs  of  bankrupts  are  not  confidered  as  purchafcrs  of  the 
hy  him.  |^g^j  gfj^te  for  a  valuable  confideration  for  every  purpofe* 

The  confidera-        It  has  been  faid,  I  muft  at  this  time  take  the  deed  in  1 718  to 
5^8?ind*oSfr''^  be  for  a  valuable  confideration,  becaufe  exprcffed  to  be  for  five 
Taiuableconfi-    fhillings,  and  other  valuable  confiderations. 
«erationi,  does        But  the  confideration  of  five  Ihillings,  and  other  valuable  con- 
court  to  hold  *it  ^derations,  does  not  oblige  the  court  to  hold  it,  at  all  events,  to 
to  be  for  a  va-     be  for  a  valuable  confideration,  and  can  at  moft  only  let  the  de- 
Iwble  confidera-  fendant  into  proof  that  there  were  Other  valuable  confiderations. 
And  therefore  as  to  this  part  of  the  cafe  the  truftees  under  the 
deed  muft  convey  to  the  affignecs  under  the  commiffion,  for  it  falls 
dire£lly  within  theclaufe  of  the  firA  of  James  the  ift,  cap.  15. 

"  That  if  any  perfon,  which  hereafter  is  or  fhall  be  a  bank- 
**  rupt,  fhall  convey  or  procure,  or  caufe  to  be  conveyed  to  any 
«*  of  his  children,  or  other  perfon  or  perfons,  any  manors, 
*>  landS}  (^c*  or  transfer  his  debt^  into  other  mens  names,  ex** 

"  ccpt 
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•*  ccpt  the  fame  (hall  be  purchafed,  conveyed,  or  trairsfcrrcd 
'*  for  or  upon  marriage  of  any  of  his  children,  both  the  parties 
^^  married  being  of  the  years  of  confent,  or  fome  valuable  con« 
**  fideration,  it  (hall  be  in  the  power  and  authority  of  the  com- 
*^  miffioners,  to  bargain,  fell,  grant,  convey,  demife,  or  other* 
*'  wife  to  difpofe  thereof,  in  as  ample  manner,  as  if  the  faid 
^^  bankrupt  had  been  actually  feized  or  pofTeiTed  thereof/' 

His  Lordfliip  directed  the  truftees  of  the  deed  of  171 8  to  con- 
vey to  the  affignees,  under  the  commifEon  againft  Burnu/s^  the 
father  of  the  defendant. 


Jidy  the  3d,  1746. 
Druryy.Man^  {\xx\Wingzi&gntt  oijohnfon  a  bankrupt. 

yObnfon  being  poflefled  of  a  copyhoU  cUsitCy  in  Nov.  1736,  had    Cafe  41. 
a  commiffion  of  bankruptcy  taken  out  againft  him,  and  the  An  aflignee  w 
commiffioners  by  bargair^  and  fale  convey  the  copyhold  to  the  J'j^*^^j^|^^y 
defendant  and  another,  as  adignees  under  the  commiflion,  and  muftfurrende/s 
their  heirs  who  entered  and  received  the  profits.  ^^Ih^^  ^  \ 

The  plaintiff  entered  into  an  agreement  in  writing,  for  the  withftandiog  the 
purchafe  of  the  copyhold,  with  an  agent  of  the  defendant,  who,  lord  may  eoa.' 
on  behalf  of  Man,  agrees  that  he,  as  aifignee,  (hall  within  7rfon°M^»akt 
two  months  by  bargain  and  fale  convey  and  alTure  to  the  plain-  a  common  law. 
tiff  and  his  heirs  the  copyhold  eftate,  and  make  a  good  title  conveyance  o£ 
thereto  as  the  plaintiff's  counfel  Ihould  advife;  the  plaintiff  paid  •^•Py**»^^* 
one  (hilling  in  earneft,  and  agreed  to  pay,  upon  the  conveyance 
being  made,  449/.  19/.  more. 

Difputes  arifing  between  the  plaintiff  and  defendant  relating 
to  the  manner,  and  by  what  deeds  the  copyhold  eftate  fhould  b^ 
conveyed  to  the  plaintiff  by  defendant ;  it  was  agreed  that  a 
cafe  mould  be  ftated,  and  laid  before  counfel  for  an  opihion, 
what  fort  of  conveyance  defendant  ought  lawfully  and  with, 
fafety  to  a  purchafer  to  make  ;  the  counfel  was  of  opinion,  that 
the  defendant  ought  to  be  admitted  tenant  of  the  copyhold,  and 
afterwards  to  furrender  the  fame  to  the  plaintiff,  upon  which 
furrender  the  plaintiff  was  to  be  admitted,  and  that  a  convey- 
ance by  indenture  of  bargain  and  fale,  as  propofed  by  the  de* 
fendant,  would  not  be  proper^  or  a  fie  conveyance  for  plain- 
tiff to  reft  upon. 

The  bill  .therefore  is  brought  for  carrying  the  agreement  in- 
to execution,  and  that  the  defendant  may  be  compelled  to  con- 
vey, or  procure  the  copyhold  premiffes  to  be  furrendered  to  the 
plaintiff. 

The.  defendant  inflfts  that  a  furrender  is  not  neceffary,  for 

that  he  had  ftated  a  cafe  as  to  the  method  of  conveying  the  copy- 

Ikold  eftates  to  the  attorney  general,  who  was  of  opmion,  that 

'  there  is  no  occafion  for  the  afCgnee  firft  to  be  admitted,  and 

then  to  furrender  to  the  vendee,  and  fubmiis  to  convey  to  the 

ufe 
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.   ufe  of  plaintiff*  and  his  heirs  by  bargain  and  (tlt^  bat  hopes 
-  he  (ball  not  be  compelled  to  be  admitted  and  then  to  furren* 
der  to  plaintiff,  as  it  would  be  a  great  expence,  and  iniifts  plain* 
tiff  will  be  fafe  under  fucb  conveyance. 

Lord  Chancellor :  I  am  of  opinion  that  the  afflgnee  under  the 
commiflion  muft  furrender  the  copyhold  to  the  plaintiff,  though 
it  is  very  hard  the  lord  fhould  exad  two  fines,  but  no  perfon 
can  make  a  common  law  conveyance  of  a  copyhold  \  it  muft 
be  by  furrender  ;  the  commiffioners  by  the  13th  Eliz.  cap.  7. 
have  no  intereft  in  bankrupt's  lands,  but  only  a  power  to  con- 
vey, and  at  firft  commifHoners  made  fale  to  the  creditors,  but 
that  was  found  inconvenient  \  therefore  they  made  general  af« 
fignments  to  truftees  to  diftribute  the  whole. 
Aa  afligBce  The  queftion  is.  Whether  the  general  af&gnee  is  a  vendee 

■nder  a  commif-  within  the  aft  of  parliament  of  the  13  Eliz.  and  I  am  of  opinion 
c^"of  a  c^bJu  he  is  :  What  would  be  the  confequence  if  he  was  not  fo  ?  Why, 
ei^atcyit  a  vendee  the  affignee  might  continue  in  poffeffion  for  years  before  he 
£^"  ^^  *'  d  *"^^^*  *  '^'^J  ^^^  y^^>  ^y  *"  cxprefs  proyifion  in  the  ad,  he  is 
AM  theparcfaafer  reftrained  from  receiving  the  profits,  till  he  has  compounded 
ftom  the  affignee  with  the  lord  :  If  the  purchafer  under  the  affignee  was  confi- 
•rrncheibte.  ^^^.^j  ^g  ^^it  vendee  within  the  ftatute,  the  affignee  of  a  dcbt^ 
who  takes  from  the  commiffioners,  could  not  fue  for  the  debt  i 
therefore  the  affignee  only  can  be  confidered  as  the  vendee. 

Decreed,  -the  defendant  to  furrender  the  copyhold  eftate  to 
the  plaintiff. 
-ffiAnCTa  ^^^^  Chancellor  recommended  it  to  commiffioners  of  bankrupts 
ooghrio  except  fof  the  future,  to  except  copyholds  out  of  the  deed  of  affign- 
copyhoMs  oot  of  ment  of  the  bankrupt's  eftate,  becaufe  it  would  fave  the  ex* 
tt^nTof  the^^"*  pence  of  two  fines ;  for  the  commiffioners,  where  the  creditors 
bankrupt's  ef-  could  meet  with  a  purchafer  of  the  copyhold,  might  convey  to 
tate,  becaufe  it  him  in  the  firft  inftance;  and  though  there  may  be  occaiion' 
Mnce*of *m""  fonictimes  for  temporary  affignments  for  the  better  prefervrng 
fines  to  the  lord,  the  bankrupt's  eftate,  yet  commiffioners  are  not  obliged  by  the 
asthey'maycon-  claufe  in  the  5th  of  the  prefent  King,  relating  to  temporary 
dbafcr  thcKof  in  affignmcnts,  to  appoint  an  affignee  of  the  whole  eftite,  becaufe 
the  firft  inftance  the  wordsare  in  the  disjun£live,  immidiauly  to  appoint  em  9rm»f€ 
by  Jiargain  and    affignee  or  offignees  of  the  ejlatc  or  effi^s  or  any  part  tbtreof. 

No  prejudice  will  And  befides,  by  leaving  out  the  copyhold  eftate  of  n  bank* 
Accrue  to  eredi"  rupt  inatemporary  affignment,  the  creditors  will  run  norifquo 
tonbyleaving^^^^jjj^  J.  J.J  iq  1\^q  crown,  for  an  extent  will  not  effeft  it;  to 
tates^n  a  tempo-  fo  that  in  all  refpcAs  it  will  be  advifable  to  omit  them  in  fub* 

rary  affignment,  fequcnt  affigUmentS. 
for  an  extent  of  . 

the  crown  will  not  afieA  it. 

Several  things         He  faid  there  were  fevcral  things  in  the  bankrupt  laws,  which 

in  the  bankrupt  wanted  reformation,  and  whenever  the  legiflature   is  applied 

itibrm«ioar*'*'  to  it,  it  would  t|e  very  proper  they  (hould  remedy  this  incoil« 

venience  with  regard  to  copyhold  eftates  likewife. 

Jul, 


f 


7tt/>  the  31ft,  I749r 
Grey  v.  Kintijh. 

Viii  title  Sarin  andFeme^  under  the  dlvljion^  Rule  as  to  a  PaMti^ 
lity  rftbe  Wife. 

-/J5pr/7  the  4th,  1749* 

Ex  parti  NitutoHy  and  others,  in  the  matter  of  Reeves^  bank« 

ruptey. 

Cr^IMB  RELj  an  aflignec  under  a  commiffion  of  bankrupt    Cafe  43; 
'^    againft  Reeves^  became  a  bankrupt  hi mfelf  afterwards,  and  Where  m  tdif 
thereupon  ^AV/tfff  and  other  creditors  under  i?^^z;^j's  commif- n««^o««» 
fion  apply  by  petition  to  Lord  Chancellor  to  remove  him,  on  ac-  «^^*'hUtf- 
eoant  of  his  own  bankruptcy,  from  being  an  aflignee  under  fixaees  at  wdlas 
Rievef%  oommiffion,  and  that  they  may  be  at  liberty  to  pro-  j".«^«l^.  mw* 

-  ^  .     .  '  '  '         *^        join  with  the 

ceed  to  a  new  Choice.  cotmnimoners  in 

LordQwueUor  granted  the  petition,  and  was  of  opinion,  that  executing  an  af- 
not  only  Tsmbrely  but  his  affignees  muft  join  with  the  commif-  ll^^^^^^ 
iioners  in  executing  an  affignment  to  the  new  aflignees  under 
the  commiffion  againft  Reeves;  and  the  order  was  drawn  up 
accordingly. 

(t>)  Hotitt  ati»  fepatafe  commiillom  Green*sspir. 

Baok.LawS|i5Xj 

After  SUary  term  I736»'   In  Lincoln^s  Inn  hall. 
.  Beajley  v.  Beajley, 

LORD  Chancellor:  Where  there    is  a  joint  commiffion  Cafc44* 
againft  two  partners,  they  muft  be  each  found  bankrupt, 
and  though  one  of  them  fhould  die,  the  commiilion  may  ftill  go 
on;  but  if  one  of  the  joint  traders  be  dead,  at  the  time  of  taking 
out  the  conimiffion,  it  abates,  and  is  abfolutely  void. 

j/uguji  the  14th,  1742. 
Ex  parte  Turner. 

LORD  Chancellor  in  this  petition  laid  it  down  for  a  rule.  Cafe  45^ 
That  where  there  is  a  joint  and  feparate  commiilion,  a 
creditor  under  the  joint  commiilion   may  come  under  the  fe- 
parate, and  aflfent  or  difTent  to  the  certificate  of  the  bankrupt 
under  the  feparate  commiffion. 

Vol.  I.  H  Mara 


gi  Bankrupt. 

March  the  29th,  J  743* 

»  Ex  parte  Sandon. 

Vide  under  the  divifun^  Commijfton  and  CommtJJionirU 

December  the  23d,  1742.' 

Esi  parte 'Bzaiitt. 

Cafe  46:  A  Separate  commifEon  taken  out  againft  each  of  two  per* 
Separate  creditors  xjL  ^0"^  who  had  traded  in  partherfhip,  which  was  difTolved 
may  come  in  un-  before  their  bankruptcy ;  the  joint  creditors  petition  to  be  admit- 

^wi  Md  7<JJi  ^^^  ^°  P'"^^^  ^^^^^  3^'"^  ^^^^^  "°^^^  ^^^  ^^  ^^^^^  commiffions. 
tbelr  debts,  but  Lord  Chancellor :  Where  there  is  a  joint  commifiion  taken 
Yhcre  there  are  out  againft  partners,  feparate  creditors  may  come  in  uijder  fuch 
hatL^v^w'^^  ^  commiflion  and  prove  their  debts,  and  joint  creditors  (ball 
liers,  and  yet  the  be  fatisfied  out  of  the  joint  eftate,  and  feparate  creditors  out  of 
fcominiirions  arc  x\it  feparate  eftate,  bccaufe  the  affignment  in  that  cafe  is  of  the 

t?iken  out  againft      u    i       n.  * 
Sem  as  ferrate  whole  eftate. 

traders,  there  But  where  there  are  two  perfons  who  have  been  partners,  and 
thf -tf^  eftate  ^^^  ^^^  commiflions  are  taken  out  againft  them  as  feparate 
cannot  prove*  *  traders,  there  creditors  upon  the  joint  eftate  cannot  be  admitted 
their  debts  under  to  prove  their  joint  debts  under  each  commiffion,  for  they  have 
eachiwrnmiflioD.  j^j^  equitable  right,  in  cafe  there  ftiould  be  any  furpliis  of  the 

eftates  of  the  two  bankrupts,   after  the  feparate  creditors   are 

fatisfied. 

Nor  do  I  think  it  proper  to  appoint  a  receiver  on  behalf  of 

the  joint  creditors,  to  get  in  the  joint  cffeds  of  the  bankrupt, 

but  they  muft  proceed  in  the  common  courfe,  by  taking  out  a 

joint  commiflion*. 

January  the  22d,   I745. 
Ex  parte  Bond  and  Hilt.  '^' 

Cafe  4.7.  A  i^^^^  ^^^^'^^^^  of  bankruptcy  was  taken  out  agaihfl 
A  jointcom'mir.  XlL  ^'^^  ^nd  Rogcrsy  and  a  feparate  one  againft  Hilej\  the 
f.onof  baniciupt-  bankrupts  became  jointly  and  feverally  bound  to  the  petitioner 
cy  taken  out^  jg^;^^  i,^  ^qq  /^  g^^j  j-Q  the  petitioner  Hill  in  300/.  they  prove 
fonl^anTn  Fe^I- ^^^*^  ^^^^^  ""^'^""^^^  j°*"^  ^^'^'"^^on,  and  rcccivc  a  dividend 
late  commiruon  of  1 1  J.  b  d  and  apply  now  to  be  let  in  as  creditors  upon  the 
againn  one,  a     fgparate  eftate,  equally  with  the  reft  of  the  feparate  creditorSj 

ircditol"  upon         .   *^  •  /•    •  «        1    1  i-i         ./• 

their  joint  and    Jn  ofdcf  to  rcccive  z  dividend  there  likcwife. 

r?venjl  bond,  js 

nor  intidcd  to  have  a  full  ratisfa£lion  out  of  both  eftates  at  the  fame  time,  but  muft  make  hit  eMMS 
upon  which  of  the  eftates  he  will  corrie,  in  the  firft  place.  Such  creditor  (Iiall  have  tine  to  look  kUO 
the  accottji's  of  the  b;;nkrupts  joini  and  feparate  eftate^  before  he  makes  his  Clc^ion« 

Uri 
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£W  Chsmalhr:  The  qucftion  is.  Whether  a  creditor  upon 
t  jpintand  fereral  hond  is  intrtled  to  prove  the  debt  under  both 
coimiuflions  at  the  ftme  time* 

I  had  fome  doubt  the  laft  day  of  petitions,  but,  upon  fearch- 
ing,  I  find  it  has  been  determined,  where  there  is  a  creditor  on 
bond  againft  two  perfohs  jointly  and  feverally,  and  both  become 
bankrupt,  he  is  intitled  to  receive  a  fatisfadion  out  of  the  joint 
cflate,  and  if  the  joint  eftate  falls  fliort,  he  is  for  the  refidue 
intitled  to  a  fatisfadtion  out  of  the  feparate  eftate :  But  then  the 
court  will  put  him  to  his  eledion,  and  if  heeleds  to  come  un* 
der  the  joint  eftate,  he  will,  with  refpecSi:  to  a  fatisfadtion  for  the 
refidue,  be  poftponed  to  all  the  creditors  of  the  feparate  eftate. 
There  are  three  cafes  in  which  this  has  been  determined. 
Eic  parte  Parminter  and  others,  December  the  24th,  1736. 
Lord  Talhtj  in  that  cafe,  declared,  as  the  two  bankrupts  La* 
vtngUn  and/'i?!// were  jointly  and  feverally  bound,  the  petitioners 
the  bond  creditors  were  not  intitled  to  have  a  full  fatisfaftion 
out  of  both  at  the  fame  time,  and  ordered  them  to  make  fuch 
cledion  before  they  received  any  further  dividend. 

The  fecond  cafe  on  the  petition  of  Elizabeth  Jbingdm  and 
others,  March  the  29tb,  1737. 

There  the  petitioners  were  creditors  of  both  bankrupts,  by 
boii4  joint  and  feveral. 

A  declaration  was  made  in  that  cafe,  that  the  petitioners  were 
not  intitled  to  a  fatisfadion  equally  with  other  creditors  of  the 
joint  eftate,  or  with  other  creditors  of  the  feparate  at  the  fame 
time,  but  ordered  to  make  an  eledlion,  and  if  they  eledled  to 
come  upon  the  joint  eftate,  then  not  to  come  upon  the  feparate 
eftate^  till  the  other  creditors  upon  the  feparate  eftate  had  been 
firft  paid. 

The  third  cafe  in  the  bankruptcy  of  Lomax  and  AJhworth^  on 
the  petition  ex  parte  Banh^  Jugujfixht  6th,  1740.  The  fame 
declaration  of  the  court  in  this  cafe  as  the  former. 

I  ftiall  only  add  to  my  order  in  the'prefent,  more  than  in  the 
former  cafes,  that  the  petitioners  fliall  have  time  to  look  into 
the  accounts  of  the  bankrupts  joint  and  feparate  eftates,  and  fee 
which  would  be  moft  beneficial  for  them  to  come  upon,  in  the 
firft  place. 

It  was  objeAed  upon  the  laft  day  of  petitions,  that  this-woul^i 
be  contrary  to  proceedings  at  law,  upon  a  joint  and  feveral  bond, 
where  the  creditor  may  proceed  againft  both  obligors  at  the 
fimie  time,  till  his  debt  is  fully  fatisfied,  and  to  be  fare  it  is  fo 
at  law ;  but  in  bankrupt  cafes,  this  court  direds  an  equality  of 
fatisfadion. 

Confider  it  ort  the  footing  of  a  joint  eftate  firft ;  joint  credi- 
tors arc  intitled  to  a  fatisfadion  out  of  the  joint  eftate,  before 
feparate  creditors,  but  then  they  have  no  right  to  come  upon 
the  feparate  elkte  for  the  remainder  of  their  debts,  till  after 
feparate  creditors  are  fatisfied. 

What  would  betheconfequence,  if  the  petitioners  fhould  be 
admitted  to  come  on  both  eftates  at  the  fame  time  ?  Why,  then 

.Ha  thefc 
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thefe  creditors  would  draw  fo  much  out  of  the  feparateeftate,  as 
would  be  a  prejudice  to  other  joint  creditors,  who  have  an  equal 
right  to  come  upon  the  feparate  eftate  with  themfelves,  and 
by  that  means  I  ihould  give  the  petitioners  a  preference  to 
other  creditors,  when  the  a£t  of  parliament  and  the  equity  of 
this  court  incline  that  all  perfons  fhould  have  an  equal  fati»- 
fadlion,  and  not  one  more  than  another. 
The  petition  difmifTed, 

January  Xht  21  ft,  1745. 

Ex  parti  Edwards. 

Cafe  48.      rr^HE  petitioner  being  a  creditor  under  a  feparate  commif^ 

Doubtful  wbe-      X    ^^^^  againft  A.  and  debtor  to  a  joint  commiffion  againft 

thrr  a  creditor    jf^  a^d  B,  petitioned  that  the  aSion  brought  by  the  affignees 

commiffiX"^*  ^^^  *^^  ^^^^  ^^  ^wcd  to  the  joint  com mi fiion  might  be  ftaid,  and 

aeainft  A,  and     that  his  demand  upon  the  feparate  eftate  might  be  allowed^  as  a 

wmmiffion^**'"^  fet-ofF  againft  the  debt  he  owed  the  joint  eftate,  efpedally  as 

apainft  ^  and -B.  the  fame  perfons  are  affignees  under  both  commiffions. 

can  fctqff  the         Lord  Chancellor :  I  doubt  whether  this  debt  could  be  fet  off 

Ut'Jl^VyTsde-"'^^^'^  the  ftatute  relating  to  mutual  debts,  becaufe  different 

nand'agaiaft  the  perfons  are  Concerned  in  one  debt  and  in  the  other,  and  in  dif- 

former.  tinft  rights;    but  as  the  petitioners  cafe   appears  to  be  a  hard 

one,  I  will  refer  it  to  the  commiflioners  of  the  bankrupts,  to  fee 

how  much  petitioner  owed  to  the  joint  eftate,  and  how  much 

was  owing  to  him  from  the  feparate  eftate,  and  to  certify  the 

fame  to  me,  and  let  the  a£lion  brought  by  the  affignees  be  ftay- 

cd,  and  in  the  mean  time  all  further  confideration  refer ved  till 

the  commiilioners  have  certified. 


nr.pnN  spir.      (E)  Uule  m  to  Ijte  ejcetuto?,  o?  toljere  Je  in  on^  l^tmfelf. 

Bank.  Laws,  85. 
J30.  a  Eur. 

1369.  Black.  Jpril  the  30th,  1740. 

Rap.  400. 

Ex  parte  Goodi^xn. 

Cafe  49.  rr^HE  executor  of  a  bankrupt,  unlefs  the  commiffion  againft 
Executor  of  a  J^  his  teftator  has  been  fuperfeded,  cannot  take  out  a  com- 
^r^'^^^^iZn^'  "^^^fion  of  a  bankrupt  for  a  debt  due  to  the  teftator,  for  fuch 

the  comminion  r{     \  >.     x  -        .f-  ,  /.  11 

a-ainit  h  s  tefla.  debt  velted  in  his  allignees,  and  confequently  the  executor  not 
tor  be  fuperfeded,  intitled  at  law,  to  be  the  petitionine  creditor. 

canuot  uke  out  *  ^ 

«A«  t'»r  a  (lebt 
«iu«  to  the  uAa- 


Where 
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Where  a  commiffion  is  fuperfeded,  merely  becaufe  there  was  Petitioning  ere* 
a  defe£l  in  form,  as  to  the  petitioning  creditor,  but  no  manner  ^'T  ?r^l^  ^?j 
of  doubt  as  to  the  act  of  bankruptcy  ;  the  cofts  of  the  fuper/e-'  only,  where  a 
deas  (hall  be  allowed  only,  otherwife  if  the  aft  of  bankruptcy  conr>mi(rion  is 
had  been  fully  proved.  .  Kttfar'' 

form. 

March  the  31ft,  1742. 

Ex  parte  Ellis  and  others  :  In  the  matter  of  JViUiam  Wirfmon 

a  bankrupt. 

IT^ILLIA M  EUh  and  Zarah  Hodgekim  arc  bond  creditors  of  Cafe  50. 
'^     Philip  Hughes^  who  made  his  will,  and  appointed  Thomas  where  affigneet 
^e^tenfon  and  Wtlliam  tVinfrmre  executors,  who  jointly  proved  havepofTeCd 
the  will,  but  Bettenfon  died  before  he  had  poffefled  any  of  the  ^^'^^Xict 
aflets  of  Hughes,  tVinfmore  received  part  of  Hughes's  efFeds,  to  belonged  to  the 
the  amount  of  300/.  afterwards  a  commiffion  of  bankruptcy ''a"k'^"P*»a»"«- 
iffacd  againli  him,  and  he  was  found  a  bankrupt.  TV!'^:  .«*" 

,—,-     ®      .  .  '  T«    1     t         <•  t  !>»'./•.»•  court  upon  an 

1  he  petitioners  applied  themfelves  to  vvtnjmores  affignees,  to  application  of 
get  in  the  effefts  of  Philip  Hughes,  that  they  might  refpedively  ^J>«  teftator't 
be  paid  what  is  due  to  them  on  their  bonds ;  but  the  aflignecs  forthe'fccu'lJini 
infiftiog  that  the  petitioners  ought  not  to  receive  the  full  fatis-  his  eftefts,  ap- 
fadion  out  of  the  eflFefts,  but  ought  to  come  in  with  the  other  P°^* '  rcce  vcr, 
treditors   of  fVinfmon,  and  receive  an  equal  dividend  with  afijg,jees  ihaii 
them  :  It  Is  therefoi:e  prayed,  that  it  may  be  referred  to  the  account  for  io 
commiiEoners,    to   inquire   what  fpecifick  efFeas   oi  Philip  ^""""^^Vy^'V. 

TT     t.  •  'J  .iir  1  •       have  got  in  of  the 

riugbis  remain  unreceived,  and  that  the  fame  may  be  got  in,  teiiaior  $  ciute. 
and  the  petitioners  paid  what  is  refpe£tively  due  to  them  before 
any  diftribution  is  made  amongft  Win/more*^  creditors. 

Lord  Chancellor :  I  cannot  make  fuch  order  as  is  prayed  by 
the  petition,  becaufe //iv^Ws  debts  muft  be  paid  in  a  courfeof 
adminiftration,  and  it  does  not  appear  to  me,  but  there  may 
be  debts  of  a  higher  nature. 

But  then  the  quedion  will  be.  Whether  I  ought  to  direft 
the  affignees  to  deliver  over  Hughes's  efFefts  to  Winfmore,  who, 
though  he  is  a  furviving  executor,  yet,  being  a  bankrupt,  may 
ikot  be  quite  fo  proper  a  perfon  to  be  trufted. 

Indeed,  as  he  adls  in  autr$  droit,  being  a  bankrupt  does  not 
take  away  the  right  of  executorfhip,  and  therefore,  ftridly  he 
may  be  the  proper  hand  to  receive  it ;  but  however,  in  fuch  a 
cafe  I  ought  to  fecure  the  effeQs  of  the  teftator,  and  therefore  I 
will  appoint  a  receiver,  to  whom  the  affignees  of  this  commif- 
fion (hall  account  for  fo  much  as  th^y  have  got  in  of  Hughes's 
tefiator's  aflets. 

His  Lordjhip  referred  if  to  a  Mafier,  to  inquire  what  part  of 
Philip  Hughes*!  effe^s  hath  come  to  the  hands  of  Winfmore'j  af-' 
fignees,  or  which  remain  unreceived  by  William  Winfmore  the  , 
furviving  executor,  and  that  the  Majlcr  Jhould  appoint  a  receiver  of 
the  effects  of  Philip  Hughes  the  tejhtor  which  are  unreceived^  and 
thai  the  ajfgnees  «/"  Winfmore  do  deliver  over  to  fuch  receiver,  fuch 
fart  of  tbi  teftatfr's  effeSts  as  fhatl  he  found  to  have  been  received  by 
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ihmy  or  to  hi  in  their  hands  in  fpeciey  and  ordered^  that  the  fijithn* 
irs  be  paid  their  refpeSiive  debts  and  ^cofls  of  this  application^  #«( 
offuch  ejfe^s of  Philip  Hughes /4^  tejlator^  in  a  courfe  afadi^ini''^ 
Juration. 

Auguji  the  bthy  1743' 

Ex  parte  Nutt. 

Cafe  51.  T  ORD  Chancellor :  If  a  perfon  that  is  a  trader,  makes  aiH 
An  «teciitor*8  Other  an  executor,  who  only  difppfes  of  the  ftock  of  his^ 

felling  oar  the  teftator,  it  will  not  make  the  executor  a  trader,  aod  liahje  to  a 
ftockofhiitcf.  commiffion  of  bankruptcy;  and  even  if  an  executor,  as  iiji^ 
confiftg  of  wines,  ^^^  P^'cf^^^^  cafe,  is  the  reprefentativc  of  a  wine- cooper,  and 
and  he  buys (bme  finds  it  neceflkry  to  buy  wines  to  refine  the  ftocl^  kft  by  the 
wiihlnd  fine  ^^^^^^r,  it  will  not  make  him  a  trader;  but  here  it  is  fworn, 
them^  will  not  the  executrix  bought  wines  herfelf,  and  fold  them  tq  tiie  cuf- 
makehima       tomers  intire ;  fo  that  it  is  not  true,  that  (he  only  bought; 

wines  intire  tad  fells  them  lotire  tQhis  cuftomers. 

Wb«re  a  perfon  I  am  of  opinion  likewlfe,  the  z8t  of  bankruptcy  is  plain. 
cbm^ffiJnU  *  ^^^  ^f^^  ^^^  ^^"  doubtful,  would  not  have  direftcd  an  iffue, 
taken  oat,  has  where  there  has  been  fuch  a  length  of  time  as  a  year  and  a  halt 
futrendied  him-  fjnce  the  taking  out  of  the  commiffion,  and  where  the  pe- 
ctdVywrTd^"  titioner  has  acquiefced  the  whole  time,  furrendred  herfelf  as  a 
half  fince  the  bankrupt  to  the  commiflioners,  has  been  examined  befor^ 
taking  out  there-  them,  and,  upon  her  own  examination,  strong  .circumftances 
no'tdi?ea*an^-  ^^  bankruptcy  have  appeared  ;  but  if  fhe  is  really  no  bankrupt. 
iue  to  try  the  fhc  is  not  left  without  remedy,  for  (be  may  bring  an  a&ioi;L  ot 
kTv'/K'o'r  "over  againfi  the  affignee.  ^     ■■    ■  .    t 


»an 
a^ion  at  law* 


Jugujl  the  3d,  1749. 

Ex  parte  Butler  affignee  of  Richard/en* 

Vide  under  the  divificn^  Rule  as  to  the  f ale  of  offices  under  a  Cf^mmif^ 
fion  of  bankrupt.  ^         / 

fantuSi*.  (F>    ^"^^  as  to  laUDlOjW. 

Jpriliht  30/^,  1740. 

Cafe  52-  A"^''*^ 

rent 

the  af; 
_  to  do 

can  only  come  in  it,  and  fuffers  them  to  b«  fold  by  the  affignees,  he  can  only 
r^/with"tfer*  ^°°^^  ^^  ^f^^  ^^  average  with  the  reft  of  the  creditprs. 


Bankrupt.  loj 

A  mortgagee  of  a  Wnkrupt's  eftate,  though  he  pays  the  ar- A  mortgagee  who' 
rears  of  rent,  that  is  due  to  the  bankrupt's  landlord,  unlefs  he  ^^^"^^^^  ^^^  ar- 
applies  to  the  court  for  an  order  that  he  may  ftand  in  the  place b^krVt'^eflne! 
oif  the  landlord,  in  cpniideration  of  his  paying  the  arrears  of  uolefshehasaa 
rent,  (hall  not  be  preferred  to  the  creditors  under  the  commif-^^*f^^^j^=^^?'" 

fion.  place,  fliall  not 

be  preferred  to 

March  the  3,^,  1742.  "^^^^t^ 

mlflioa* 
Ex  parte  Defcharmes. 

THE  petitioner  was  the  landlord  of  the  bankrupt,  and  ^afe  <-?. 
now  prefers  his  petition  to  Lord  Chancellor  to  be  paid  hy.j.  ^j^^j^^jj^^j^^ 
the  aiSgnees  under  the  commiflion,  the  rent  that  was  in  arrearabankruptfuifers 
all  the  time  the  commiflion  was  taken  out.  ^'«  affignees  lo 

It  appeared  in  evidence,  that  the  whole  eftate  and  efFefts  of  h"  s'n ^t'iffl 
the  bankrupt  were  poflefled  by  the  aflignees,  duly  chofen  un-  to  hs  whole 
der  the  commiffion,  aiid  fold  by  them  feven  years  ago  by  virtue  J^ent,  but  muft 

e     t_        tr  ••  ''  0/  c9mt\nprorata 

of  the  afiignmcnt.  with  other  crcdu 

yix.  Murray^  the  counfel  for  the  petitioner,  infifted  that  he  tors  under  the 
being  the  landlord  is  intitled  to  bis  whple  rent,  and  is  not  ob- ^*'°**"'^°°' 
liged  to  come  in  pro  raid  with  the  reft  of  the  creditors. 

Lord  Chdncelkr :  The  landlord's  demand  is  too  ftale,  and 
having  loft  his  remedy  by  diftrefs,  as  there  are  no  goods  upon 
the  premifles,  he  can  now  he  confiderc4  only  as  a  common  cre- 
ditor^ and  mtift  come  in  pro  rat^. 


Jpril  the   4/A,   1739. 

j^;*^ /^?r/^  Plummcr, 

TH  E  queftionwas,^hether  after  a  commiflion  of  bankrupt  Cafe  54. 
taken  out,  and  the  meffenger  in  pofleflion,  the  landlord  A  landlord  majt 
fliould  diftrain  the  goods  upon  the  premifles,  and  fo  be  fatisfi-  ^'|^^?'"  ^'^^  *"'" 

-,.  .,,        ^         .Vinii  •  A  ^    whole  rent  even 

eo  his  entire  debt,  or  whether  he  Ihould  come  in  pro  rata  with  after  amgnment 
the  reft  of  the  creditors  under  the  commiffion.  o^  Taie  by  the 

UrdChancillor:  If  any  goods  remain  on  the  premiffes,  they  ".f^;'"Vemo^ 
are  liable  to  the  diftrefs  of  the  landlord,  and  he  may  diftrain 
them  for  his  intire  debt,  even  after  aflignment  or  fale  by  the 
affignees,  if  the  goods  are  not  removed  ;  and  this  is  the  rea(bn, 
becaufe  no  providon  is  made  in  the  cafe  of  bankruptcy  in  the 
ftatute,  which  gives  the  landlord  a  year's  rent  on  execu- 
tions* 

Before  aflignment  the   property  remains  in  the  bankrupt,  y^mgnment  has 
(and  the  commiflioners  have  only  a  power)  though  the  aflign-  aretrofrea  fo  as 
ment  has  a  retrofpe£lion  fo  as  to  avoid  any  mefne  adls  done. by  mefneaas^done 

the  bankrupt,  by  the  b^nkrupU 

The  rent  is  here  a  year  and  a  quarter,  and  I  am  of  opinion 
that  the  landlord  is  intitled  to  diftrain  the  goods  remaining 
im  the  prcmilTes  for  his   whole  rent,    notwicjiftanding  the 

H  4  com-* 
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commiffion  of  bankruptcy  and  the  proceedings  thereon.  Thera 
was  a  cafe  before  the  Lords  CommiiSoners  of  the  Great  Sea}, 
where  the  landlord,  though  he  had  made  no  diftrefs,  yet  was 
coniidered  to  be  within  the  equity  of  the  flatute,  which  gives 
him  ^  year's  r<:nt  upon  executions  ;  a  commiffion  of  bankrupt 
being  an  execution  in  the  firft  inftance. 

The  two  following  cafes  were  cited  :  Ex  parU^acques^  Dec. 
J  4,  1730.  T^he  landlord  diftrainedy  when  the  mejjenger  under  the 
eommijjion  of  bankrupt  was  in  pojpjfton  before  the  ajjignment :  after* 
vjards  the  afftgnees  were  chofen^  and  petitioned  Lord  Chancellor 
King  /^  have  the  goods  rejlored^  but  the  petition  was  dijmi£e4* 

Ex  parte  Dillon^  Feb.  27,  1 733.    The  afftgnees  of  the  bankrupt 

were  in  pofpjjtony  and  the  landlord  dijiramed ;  upon  the  applieation 

efthe  afftgnees  to  Lord  Chancellor  to  be  relieved^  and  the  goods  A9, 

be  re- deliver edy  his  Lordjhip  confirmed  the  right  ofth^  landlord  to  ^/'« 

jfiraitii  apd  dif miffed  tie  petition^ 

April  th*c  nth  iTitJ% 

j^x  parte  Grove. 

Cafe  55.  yi  Commiffion  liTued  againft  J.  who  was  a  tenant  of  B.\ 
CommiffioA  Xx.  *^^  owed  him  twelve  years  rent,  B.  the  landlord  cornea 
againft  ji.  who  in  and  .proves  his  d^bt  u^der  the  commiflion,  apd  the  affignecr 
^nt.^B^lr^l?  ^^^^  ^^^  whole  goods  to  Grove.th^  petitioner,  who  liycd  in  t^ie. 
'  the  debt  under  tenant's  houfe  5  the  landlord,'  three  years  after  proving  of  his 
the  commiffioii,  debt,  diftrains  upon  thofe  goods,  as  being  ftill  upon  the  prc-» 

the  aflignecs  fell       .«;f  r  &  >  5  f  f    . 

to  the  petitioner  The  queftion  was,  whether  proving  it  as  a  debt  under  the 
wholives  in  ^.*t  commiffion,  and  fwearing  he  has  no  (ecurity,  is  not  a  waiver 
aftcr^oiifl^i^  ^^  ^^s  right  to  the  goods  as  a  landlord  ? 

debt^  diftraihs  on  thofe  goods  as  bting  ftill  up«n  the  premiflcs.  The  vendee  of  the  goodi  it  intitlcd 
to  them,  and  the  proceedings  of  ^,  uppn  hl^  re^leyin  reftra^ied  and  C9iifuie4  to.  his  remedy  under  the 
CQmmi/fion« 

Notwithftanding  £^y.j  Qhaneellor  :  The  iffuing  a  commiffion  againft  a  tenantj^ 
^hcmeflenge'/ia  ^"^  ^^^  meflengers  poffeffion  of  the  goods  bf  the  tenant,  docs 
in  p<^effioi^of  not  hinder  the  landlord  from  diftraining  for  rent ;  for  this  is  not 
thcgo<^,  il^e     fuch  2i  euftodia  legis  as  an  execution  is,  and  there  too  the  law 

landlord  may  ii  •       i         n        •  ,  .       '  . 

dinrainfortbe    ailows  the  landlord  a  year  s  rent. 

rent, even  after        The  aflignmcnt  of  the  commiflioners   of  the\,1)ankrupt*$ 
UthfloSraVe   cftateandefFeas,  is  only  changing  the  property  of  the  goods» 
•     «atheffcmiflc$.a'>^  while  upon  the  pr?mifli?s  they  are  ftillliable. 

The  /a<a  that  creates  the  difficulty  is,  the  landlord's  coming: 
in  under  the  commiiTion. 

A  man  who  has  a  debt  may  oome  in  and  prove  hrs  debt,  and 
afterwards  he  niay  bi:ing  an  a<aion  at  law,  and  the  court  will 
not  abfofutely  ftop  him  from  bringing  an  aflion,  but  put  him 
to  his  ele<aion,  and  even  then  allow  him  to  affcnt  or  diffent  to 
the  certificate. 


Banirupu  %o% 

A  landlord  is  confidered  in  a  higher  degree  than  a  commoa 
creditor,  and  it  would  be  hard  to  preclude  him  from  diftraining 
where  there  are  goods  on  the  premifies,  and  therefore  he  muft 
be  put  to  his  ele<Sbion  to  waive  his  proof,  or  his  diftrefs/ 

But  the  difficulty  lies  here,  every  creditor  is  to  fwear  whether* 
he  has  a  fecuriiy  or  not  i  if  he  has  a  fecurity  and  infifts  upon 
proving,  he  muft  deliver  up  the  fecurity  for  the  benefit  of  the 
creditors  at  large,  be  they  mortgages  or  pledges ;  but  this  feems 
to  be  a  new  cafe,  becaufe  this  is  a  legal  lien  which  the  landlord 
has,  and  not  upon  the  fame  footing  with  common  fecurities ; 
and  the  only  queftion  is.  Whether  his  proving  it  as  a  debt,  and 
fwearing  he  has  no  fecurity,  is  not  a  waiver  of  the  diftrefs  ? 

L§rd  CbanciUor  direded  it  to  ftand  over  till  the  next  day  of  A  creditor,  aftrr 
petitions,  as  thinking  it  a  doubtful  cafe,  and  on  that  day  faid^^"^^^'^^* 
he  was  far  from  being  clear  that  the  landlord  was  barred  of  hisc^I^umon^l'ildil 
diftrefs  ;  for  there  have  been  inftances,  where  a  common  credi-  be  aiUwed  to 
tor,  even  after  he  has  received  a  dividend  under  a  commifGon,  ^jj^  *"  "^'•^ 
has  been  allowed,  upon  refunding  that  dividend,  to  bring  an  debt,  upon  hit 
a£tion  at  law  for  his  debt ;  and  as  a  landlord's  is  a  more  favour-  nfuading  that 
able  cafe  than  a  common  creditor's,  he  ordered  it  to  ftand  over  ^'**^"^* 
again  for  further  confideration. 

On  the  8th  of  May^  17479  this  petition  came  on  again,  and 
his  Lordfhip  then  declared  that  the  vendee  of  the  goods  under 
the  affignee  is  intitled  to  the  goods,  and  ordered,  that  the  pro- 
ceedings of  fVilliam  King^  the  landlord,  upon  the  replevin 
ihould  be  reftrained,  and  confined  him  to  his  remedy  under  the 
^ommiffion^ 

(G)  Hole  a0  tc  cmnpcfifisnsf*  ^  ^^^*» 

*  Splr.  Bank. 

Lawiyiia, 

November  the  6th,  1 740. 

Spurret  v.  Spiller. 

THE  plaintiff  in  this  caufe  being  upon  an  agreement  with    Cafe  56. 
his  creditors  in  general,  for  a  compofition  of  fix  fhillings  A.  bein^  upon  •« 
in  the  pound,  the  defendant,  one  of  the  creditors,  would  not  *8rcemcnt  tor  a 
confcnt  to  it,  unlefs  the  plaintiff  would  give  him  a  bond  for  the  Ikts  oncTf  hi 
refidue  of  his  debt  over  and  above  his  (hare  of  the  compofition.  creditors,  who 

The  p^ifitiflT,  in  order  to  extricate  himfelf  out  of  his  diificul-  ^°"'**  not  con- 
tics,  did  give  a  bond  to  yf.  in  truft  for  the  defendant.  ^"^1  wTfo, 

The  compofition  money  has  been  paid  to  the  reft  of  the  ere-  «*»«  'r»fidue,  over 
ditors,  and  Ji|ccwifp  to  the  defendant,  who  has  brought  an  ac-  "**  •'*r*  ^'* 
tion  on  his  bond  ii>  the  name  of  the  trqftce,  and  notice  of  trial  focTa comra'f^, 
is  given  for  the  14th  inftant.  though  not  void 

Mr.  Charlii  Clarie  moved  for  an  injunSion  to  ftay  proceed.  ^oi^dtVnhf  tk 
ings  at  lavf ,  ti|l  the  hearing  of  the  caufe  in  this  court.  ot  G^rgi  t^hf 

Lord  Chancellor  :  Take  the  injundlion  upon  giving  judgment,  ^^cpod,  fccmi  to 
and  a  releafe  of  errors,  it  being  a  cafe  \try  proper  to  be  con-  r«nTa!and  dcfiga 
^dqcd^  for  fu|>pofe  a  cr^di^or  upon  a  commiffion  of  bank- of  the  ad. 

ruptcy 
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niptey  taken  out,  enters  iqto  a  private  agreeroe^t  With  tbe 
bankrupt  co  fign  his  certificate,  upon  his  promi/e  «ir  cQntrad 
to  pay  this  creditor's  whole  debt,  in  coofideratioo  of  his  fign* 
ing  the  certiScaite,  there  is  no  doubt  but  fuch  a. contract  would 
hare  been  void  by  the  exprefs  words  of , Che  jiatilte  of  the  5th  of 
tfce  prefenf  King^ 

The  queftioH  is.  Whether  fucb  an  agreement  as  ijQ  the  pre* 
&At  cafe,  tbosigb  clearly  out  of  the  a£t  of  parliament,  is  not 
within  the  risafon  jand  defign  of  the  a£i,  and  t;he  very  mi/cbief 
t,ha^  is  exprefsly  condemned  by  it,  and  endeavoured  to  he  re*, 
medi^d  ?  For  this  is  not  only  prejudicial  to  the  bankrupt,  but 
may  be  hurtful  to  the  creditors  in  general,  .hecaufe  a  perfon 
who  has  a  compofition  on  foot  may  (by  entring  into  a  contrad 
to  piay  the  whole  debt  to  one  or  more  obilinate  credkors,  as  a 
<confideration  of  their  promifing  not  to  appear,  or  not  ito  oppoib 
ithiB  compofition)  deceive  the  bulk  of  the  creditors,  who  ima- 
gine the  debts  ftanding  out  againA  his  eilate  are.not  fo  nume« 
'  rous  as  in  fad  they  aje» 

Green's  Spin  (H)    KulC  30  tO  CrCBltO^S. 

Bank.  Laws.  99* 

*87"'  "°'^^'-  ^''SHft  the  6th,  1740- 

Ex  parti  Banks. 

Cafe  57.  A  Joint  commiffion  only  taken  out  againft  two  .partners  j  the 
A  bond  creditor,  x\.  petitioner  a  bond  creditor  to  whom  the  bankrupts  weic 
to  whom  the  jointly  and  feverally  bound,  he  may  make  his  eledtion  to  come 
partjjers  ^^"«^^  upon  the  joint,  or  feparate  efiate  ;  if  upon  the  former,  he  can- 
iaHy  bound,  <T>ay  not  come  upon  the  lattei'  (and  fo  vice  verfd)  for  the  furplus  of 
makeliiseleaioB  the  debt,  till  the  creditors  of  the  feparate  eftate  are  firft  ferved. 
IL'TnVoi^fcp.-  Lord  Chancellor  ^own^td  his  order  upon  this  reafoning,  be- 
rate eftate,  but  caufethe  bond  creditors  might  have  brought  a  feparate  aSion 
not  againft  both,  at  law  againft  each  of  them,  and  might  have  had  likewife  fepa- 
ficxncyrand*  af-  ^^^^  exccutions,  but  could  not  have  ^eyied  his  debt  upon 
ter  the  other  both  the  eftates  at  the  fame  time,  but  only  for  the  deficiency^ 
creditors  we  paid,  ^jj^^^  ^^^  ^ft^^g  ^^s  ^^^  fufficient  to  fatisfy  the  vifhol?, 

April  the  20th,  1741.     ' 

Cooper  and  others  verf.  Pepys  and  others. 

CafesS.  TTTILLIAM  REEVES  gave  notes  payable  to  ^*.. 
Where  a  meeting  V  V  fi^  Andrees  to  the  amount  of  4500/.  Andrees  indorfes 
of  creditors  is  them  Over  to  feveral  perfons,  and  then  goes  beyond  fea,  with 
ea!'^and  fomrdo  ^^c  greateft  part  of  his  efFecls,  and  becomes  a  bankrupt;  the 
not  think  pro-  indorfees  come  upon  Reeves  the  drawer  for  theittoney  due  upon 
^liorityhTva'tc ^^^  "°^^^'  ""^^^^  ''^^"S  unablc  to  pay  them,  becomes  a  bankrupt 

whi>acprrfnt    likcwifc. 

have  a  r^^ht  to 

bind  thofe  who  arc  abfent,  1 

The 


The  affignces  under  Reeved  .comvfiiS^oj^  {of  vboQQ  two  ^%n 
iiote  creditors)  giv^  notice  purfuant  to  the  ^&.  of  the  <;th  /of 
ipiorgf  the  fecbnd,  that  there  would  be  a  meeting  of  the  cre-> 
liters  under  Re^vss^s  cominrflion,  in  order  to  accept  a  coiiUn 
poiitiQn  from  the  agents  of  Andrtes, 

Several  of  Reeves^s  creditors  met  ;iccordingIy,  and  it  was 
agreed  to  accept  6j.  in  the  pound  for  the  debts  due  on  thofe 
notes,  s^nd  to  execute  ^ireleafe  toAndr^es  upon  thofe  terms;  and 
a  proper  authority  in  writing,  figned  by  all  the  creditors  prefent, 
was  given  to  the  defendants  the  affignees  to  compound  with 
Jhdreesy  who  on  the  5th  of  September^  I73S>  executed  a  releafe 
accordingly  to  Mofes  Andrees  on  payment  of  the  cpmpofition 
aforefaid.  . 

The  plaintiffs  who  are  creditors  at  large  of  JViUiam  Reeves^ 
in  lefs  than  four  months  after  the  jiTfiing  of  the  commifTion  of 
bankruptcy  againft  him,  .prefer  a  bill  in  Chancery,  to  which 
the  ailignees  are  made  defendants,  fuggefting  it  was  a  fraud  in 
them  to  agree  to  thiscoaipoTitioa,  and  that  they  confulted  no^ 
thing  but  their  own  private  intereft,  as  being  creditors  by  in- 
dorfenPkent  of  fome  of  AndneihtiQi^. 

Lord  Chancellor :  I  do  not  fee  any  thing  fraudulent  in  the 
Condu6t  of  the  ailignees,  for  they  have  done  every  thing  which 
the  ad  of  parliament  prefcribes  on  meetings  for  a  compofition 
of  debts,  and  if  fome  of  the  creditors  do  not  think  proper  to 
come,  'tis  their  own  fault,  and  thofe  who  ^rf  prefent  have  a 
^ight  to  bind  the  whole,  if  the  majority  in  value  at  the  meeting 
^re  of  opinion  to  fign  the  compofition. 

But  with  refped  to  the  bill  itfelf,  fo  far  as  relates  to  the 
aiEgnees  of  iZ^^v^j,  I  difapprove  of  it  extremely,  becaufe  it  is 
an  attempt  to  make  the  court  judges  in  whfit  manner  the  eftate 
and  effeds  of  a  bankrupt  (hould  be  diftributed,  before  the  ex- 
piration of  4  months  from  the  date  of  ihecommiilion,  whereas 
the  zdt  allows  the  affignees  a  complete  4  months  from  the 
iffuing  of  the  commiilion  to  make  a  dividend  ;  fo  that  ic  is 
abfolutely  changing  the  method  chalked  but  by  theadl,  a«id  '  '' 
cugiit  to  meet  with  the  utmpft  difcouragement.  ' 

IjisLord&ip  therefore  ordered  the'bill  to  ftand  difmiffcd'as 
^gatnft  the  affighees  of  Reeves ^  with  cdfts  to  be  ^  taxed . 

A  doubt  arofe,  whether  the  creditors  who  had  accepted  a  Wberexfrawrr 
compofttion  of  ^x  fliillings  in  the  pound  for  their  demands  on  ^^^^*^J^  ' 
AndreeSy  might  notwithftanding  prove  their  whole  debt  in   the  become  bank- 
commiffion  againft  Reeveif     At  firft  Lord  Chancellor  feemed  to  mpt,  and  the 
think  they  might  ftill  prove  their  whole  debt,  but  4ipon  looking  "^'^''"^'V*''?- 

•  /•      •  TT^        rt^i       i*   n  n    z'    •  t      I/-         received  si  (Jjti- 

intp  two  cafe^  in  2  fFm.:Sq  *,  the  firft,  o^  parte  Ryfwicke^  before  ^nd  of  6 «.  un- 

^pf  the  coniini^ 
iipnapipft  the  indorier,  tkfy  cai^  only  prove. tbe  remainiQg  14s.  under  the  commlfTion  againft  the  drawer, 

*  fy  pt^  Myfwichf  %  Wms,  ^»  A,  drew  a  bill  j^yable  to  B,  on  C.  in  Holland, 
Ipr  too^/.  b,  accepts  it^'  aftenxrards  A*  and  C  become  bankrupts,  and  B.  receives  40'/. 
^  tSie  btfl  oat  of  C*s  effe^s,  after  which  he  wanted  to  come  in  as  a  creditor  for  tbe 
whole  100/.  out  oi  AJ*itff^t»  B,  permiited  to  cofhe  in  as  a  creditor  for  6q/.  and 
the  raafter  dired^ed  to  fee  whether  the  other  40  /.  was  paid  out  of  ^  *s  efTe^s  in  C/t 
Ji^dCy  or  out  of  C.*s  own  effeds ;  it  the  latter,  then  C.  is  a  creditor  for  this  40/.  alfo^ 
Viit  if  out  of  ^'a  effedf^  then  40  /.  of  the  loo/.  is  paid  off, 

'  Lord 


lo8  Banirupt. 

Lord  Chancellor  MatcUsfield\  the  fccondfj  ^^  parti  LefeUr^ 
407.  before  Lord  Chancellor  Kin£,  he  altered  his  opinion,  anc} 
was  very  clear  that  the  6s,  muft  go  in  difcharge  of  fo  much  of 
the  debt,  and  that  they  could  only  prove  the  remaining  14/. 
under  Reeves's  commiifion. 


^w^  the  13th,  1742; 

Ex  parte  Whitcchurch. 

Fide  under  the  Divifton^  Rule  as  to  AJftgnees^ 

Auguft^t  ift,  1744, 
.  Ex  parte  Simpfon  and  others. 
Vide  under  the  Divifton^  Commijfton  andCommiJJioners. 

December  the  22d,  1744% 

M^ parte  Simpfon  and  others. 

Vide  under  thefattie  Diyijion^ 

OSfoher  the  26th,  1745. 

Ex  parte  Kirk. 

Cafe  <0.        A    ^^*^'^^'  under  a  commiffion  of  bankruptcy  againft  Ovle^ 
B  acrcdkwon.  xJL  ^^^^Z  indebted  to  the  petitioner  in  79/.  drew  a  note  on 
dcr  a  commiffion  the  affignce  of  the  commiffion  as  follows  :  Pray  pay  to 
for  79/,  draws    j^irk  or  order  thefum  of  ^c^  1.  out  of  my  Jhare  of  the  dividend  herein 

for  tba^fiSr.  ^A''  '^  *^  ^^^  "^''''"  ^*'  ^ommijfm  againft  Ovie, 

payable  to  K,  or      The  affignee  accepts  it  by  parol,  but  before  any  dividend  he 

oirder,outofi?.'8  bccomcs  a  bankrupt  himfelf ;  the  creditors  under  his  commif- 

d^to  le  miSr,  iion  infift,  that  Kirk  ought  to  come  in  fro  rota  onlj^  for  that  it 

affigaee  accepts  was  not  a  legal  acceptance* 

It  by  parol  9  but 

Wfore  any  dividend  becomes  a  bankrupt  himfelf*   K,  intitled  to  the  whole  79  /.  and  not  obliged  to  come 

111^  rgta  only>  under  the  commiflton  againft  the  affignee. 

•I*  Ex  parte  Liftiere,  2  ff^m*  497«  -^^  gives  a  promifTory  note  for  200/.  pa3rab]e  to 
S»  or  order.  B.  indorfes  it  to  C,  who  indorfeslt  to  D,  A,  B,  and  C.  become  bank- 
rupts, and  D.  receives  5  x^  in  the  pound  on  a  dividend  made  by  the  affigncet  of  wf«  Dm 
ihaU  come  in  as  creditor  for  150/,  cnly  Qut  of  B»%  effcAs* 

lerd 


BankrupU  lOf 

lard  Cbanciltor  :  Though  this  is  not  a  legal  bill  of  exchange 
at  law,  yet  it  is  good  in  equity,  the  petitioner  having  paid  a 
valuable  confideration  for  it,  and  it  was  a  lien  upon  the  eiFeds 
of  Ovie  as  foon  as  they  came  to  the  affignee's  hands,  and  is  like 
the  cafe  of  a  bond  ai&gned  by  a  perfon  before  he  becomes  a 
bankrupt,  which  is  a  good  affignment  in  equity,  and  the  z(* 
Hgnee  thereof  is  intitled  to  retain  the  bond  againft  the  creditors 
ander  the  commiffion. 
His  Lordihip  direded  the  79  /.  to  be  paid  to  the  petitioner. 

March  the  I  ^thy  I J  27* 

Twi/s  V.  Majfey. 

Viii  under  the  Divifiofty  CommiJJioner  and  Commijjlieners* 


June  the  ^by,  1746. 


/ 


Ex  parte  Botterill. 

THE  bankrupt  borrowed  100 /.  upon  bond  of  the  pe- Cafe  6o* 
titibner,  a  near  relation;    the   petitioner  had  arretted  ^,^^ ^^ j^^^j^^ 
him  on  this  bond,  and  charged  him  with  execution,  and  had  ruptis  inexe«o- 
another  demand  for  a  year's  rent.  tion  for  ©ne debt. 

The  petitioner  would  not  waive  his  execution  upon  the  *°editor  Lfan'^* 
bond  debt,  and  yet  offered  to  prove  the  debt  for  rent  under  the  other agaiaft him 
commiffion  ;  but  the  commifiioners  refufed  to  admit  him,  un-  of  adiftmaiw*. 

-    -    .  1  •         .       .  .  .  ture,  he  may 

ieis  he  would  waive  his  execution.  prove  this  under 

Upon  this  he  petitions  to  be  admitted  a  creditor  for  the  rent,  the  commiffion. 

Lord  Chancellor :  1  think  it  a  hard  cafe  upon  the  bankrupt,  Je^'Sbfwl?^' 

but,  as  the  debts  are  intirely  diftind,  I  think  he  (hould  be  a1-  waive  his neci.- 

lowed  to  prove,  notwithftandine  he  refufes  to  waive  his  execu-  ^'O"  "P^^"*  ^^ 

But  upon  looking  into  the  petitioner's  affidavit,  and  finding 
it  defedive,  as  he  did  not  fwearto  the  time  when  the  bankrupt 
commenced  tenant,  he  difmifled  the  petition,  and  faid  at  the 
fame  time,  that  he  was  fatisfied  this  debt  was  an  after- thought, 
and  truoip'd  up  merely  to  perfecute  the  bankrupt,  by  keeping 
him  in  gaol,  and  therefore  recommended  it  to  the  petitioner's 
attorney  to  make  it  up,  and  releafe  the  bankrupt  from  his  con- 
finement. 

December  the  20/A,   1750.  a  V<f,  113,  pU 

Ex  parte  Wildman. 

r  ORD  Chancellor :    The  prefcnt  petitioner  was  creditor  of  Cafe  61. 
•*-'  a  bankrupt,  who  had  given  him  bills  of  exchange  on  Van*  The  petitioner 

CI  editor  of  a 
b2nlcn>f  t  who  gave  him  bcGdes  biUs  of  exchange  on  merchants  in  Htilandth^t  made  themfcives  liablt 

k>  accepunct, 

vilJiny 


ifiltinj  Mi  ^ihekt  in  HdUartd^  who  madle  tlibinreirer  liafi}^  bj^ 

accepting  them,  and  s^fierWards  failed  and  componndctt  witn 

their  creditors. 

So  that  the  petitioner  had  t^o  perforial  fecuritfes. 
Confider  it  in  the  comtnoti  cafe,  abftrafted  ftbtii  tRe  cafes  df 

^nfcrupts. 
AnoMigecmay  SupjJofe  feveral  obligors,  the  obligee  may  harve  fevcraf  *e* 
kave  federal  ac-  tions  againft  them  all,  fevcral  judgments  too,  ttii  {oftvAtXi'^ 
M^i^fh^i'^^Al^^^^^^^'*  but  he  Ihall  not  levy  more  than  w*  fatisfaaioff  for 
sMt  levy  more  his  debt;  if  he  does,  courts  of  law  will.ftep  in.  The  fame  in 
'  J!lft"  **"f  ^*h'*  ^'^'^  ^^  exchange,  anions,  fcfr.  lie  agaitift  drawer  and  all  the 
^ejjt,**  **'  **  indorfers,  but  only  ^w^  fatiisfadiion  for  the  debt. 
A  creditor  win-  So  Under  commiffions  of  bankruptcy,  the  creditor  is  inti- 
titled  to  come  tied  to  come  under  the  commiflion  againft  all  the  obligors, 
S^n*^fVank™pt  drawers,  ^c.  and  this  is  not  a  preference  given  to  fixch  a 
againft  all  the  Creditor,  but  a  benefit  he  is  indtled  to  at  law,  upon  all  hi^ 
obligors,  draw-  fecurities,  till  he  is  compleatly  fatisfied.  There  are  two  per- 
Slhc^s^com**'*  fo"s  atftake  for  this  debt,  one  of  them  a  bankrupt,  and  the 
pieady  fatiifitd.  other  has  made  a  compoiitibn  of  lo;.  in  the*pound. 
Petitioner  ad-  The  petitioner  had  received  nothing  under  the  compofition 
rommiffion  fot*  at  the  time  he  proved  his  debt  under  the  commiffion  of  bank- 
b't  whok  debt,  ruptcy,  and  therefore  admitted  a  creditor  for  the  whole* 

and  before  a 

dividend  receives  %s,  6  if.  in  the  pcundj  under  a  compofitton  of  the  acceptors  of  tht  bfUi. 

But  before  a  dividend  he  receives  2s.  6d.  in  the  pound  un- 
der the  compofition  of  the  acceptors  of  the  bills.. 

The  commiflioners  in  the  commiilion  of  bankruptcy  direA 
lie  fhall  be  paid  his  dividend,  after  dedu£ling  what  be  had  re- 
ceived on  the  bills  of  exchange. 
Tb^  amgneet         The  ailignees  fay  he  fhall  be  paid  a  dividend  only  on  the  Com 
!:«  ;5^«/'  '«f^  »ft"  'Jedu-aing  the  2s.6d. 

ca  the  fum  left  onJy^  after  deduding  the  2  s.  6d, 

But  this  would  be  taking  away  from  a  man  the'double  fecu- 
rity  he  had,  and  which  he  may  make  ufe  of  in  law  and  equity, 
till  he  is  fatisfied  his  whole  debt. 
Bat  as  the  com-      As  this  compofition  was  not  paid  him  till  after  his  debt 
^^dlmTfurThe  P^<^^«^'  ^^  fl^^^'  receive  a  dividend  on  the  whole  debt,  and  fhall 
dibtprotcdjhe*  account  hereafter  for  what  he  has  received,  or  fhall  receive  oA 
ihaiireceivea     the  bills  of  exchange  J  and  this  will  net  be  any  prejudice  to 
vhSmr^*"*  the  eflate,  for  if  he  receives  more  from  thofe  bills  of  exchange 
than  will  anfwer  twenty  fhillings  in  the  pound,  he  fhall  ac- 
count to  the  aflignees  for  fuch  furplus. 

Ordered  therefore  the  petitioner  to  be  let  in  to  a  dividend  on 
his  whole  debtpr^  rata  with  the  other  creditors. 
f?^<i««,p,io6.,     Mr.  C/flri  for  the  affignees  cited  the  cafe  of  Ccoper  rtrhs 
PfpPi  to  (hew  that  the  court  would  not  admit  a  perfon  who  had 

received 


Sanhupt:  tti 

ttcAfti  a  divid^n^  affix  (hillings  againft  the  drawet,  to  prove 
more  than  the  reii^aimng  fourteen  (hillings  as  a  creditor  under 
the  comnniffion  againft  the  indorfee. 

Ldrd  Chant^ll^  faid,  this  differed  from  that  cafe,  becaufethc 
creditor  ther^  h^d  received  the  benefit  before  he  had  attempted 
(o  prove  his  debt  againft  the  indorfee  under  the  cooimiiiion. 


March  t\ie  2tt\i^  I75i' 

Exparii  Child:  Iri  the  matter  of  Cuff  a  bankrupt. 

TH  E  petitioner  prays,  he  may,  for  himfelf  and  the  reft  of  Cafe  62. 
the  pariflii6iijBrs  of  St.  Dunjians  in  the  Wtji^  be  admitted  Cuff\iz^  been  for 
a  creditor,  under  the  commiffion  againft  John  Cuffz,  bankrupt,  fevcrai year*  a 
f6r  the  film  of  869/.  is.  id.  the  balance  of  the  money  had  «^^^^^<>^'°^'*^« 
and  received  by  John  Cuff  from  the  faid  pariflioners.  pa"i&^St!l)»«. 

Jlans  in  tlie  ^efl,  *oA  at  the  ifltiuig  of  the  commiiTioo  owtd  lipoa  the  balance  91S  /•  z  i  <•  to  the  chanur 
berlun  of  London,  ^ 

The  bankrupt  was  duly  appointed  colleftor  of  a  re-affeffment  An  inhabitant  of 
^f  the  lind-tax  for  1747,  for  the  firft  divifion  of  the  faid  pariih,  '^l  Tct'c^itl^'* 
and  fince  of  the  whole  land-tax  for  years  17489   I749>  aind  andaJiowedto 
1750,  and  as  fuch  received  of  the  feveral  inhabitants  for  the  ^"^""rl^^^^lf^ 
land-tax  and  ^indo#  duties  feveral  fums  of  money,  amount- the  parifliionerf. 
ifig  in  the  whole  to  3391/.  10  s.  and  hath  only  paid  to  the 
chambertain  of  London  2$22 1*  is.  iid.  which  kft  the  balance 
aforefaid. 

Mr.  Gntn  for  the  petitioning  creditor  faid,  the  only  doubt 
was.  Whether  the  commiffioners  according  to  the  form  of  depo- 
iitions  of  debts  could  fuffer  one  inhabitant  to  fwear,  that  nei- 
ther he  or  any  oth^r  of  the  inhabitants  had  received  any  fecu*- 
rity  or  fatisfa3ion. 

Lord  Chttncellor  ^.hoMght  in  this  cafe,  one  inhabitant  might 
prove  for  himfelf  and  the  reft  of  the  parifliioners,  and  ordered 
it  accordingly,  betaufe  he  might  fwear^  that  neither  he  or  the 
reft  of  the  pariftiioners  to  his  knowledge  or  belief  had  received 
any  fecarity  or  fatisfiidlion. 


'November  the  2d,  1754. 

Ex  parte  Fc2icliy. 

A  Commiffion  of  bankruptcy  taken  out  in  1739,  the  bank-  ^^'^  ^3* 
rupt  dead,  and   the  affignee  alfodead,  and  "^w  at  the^***''?^?*^^^*^ 

mpt  and  the  afligners  are  dead,  and  15  years  after  the  date  of  the  commi/Tion,  applies  to  be  admitted  a 
tredicor,  the  court  on  thcfe  circujnilanccs^  and  in  co.'iilicraiica  of  the  iength  of  time^  will  diiJaufs  the 
letkirti, 

diftance 


2  If  iankyupU 

diftance  of  15  jt^^%j  the  petitioner  aj^pliei  t6  pn>V6  t  detil 
which  depends  upon  an  account  faid  to  be  fettled  between  him 
and  the  bankrupt. 

What  the  petitioner  attempts  to  prove  is  over  and  above  his 
debt  for  rent.  Upon  the  %bth  of  December  1 739*  the  goods  be^ 
ing  on  the  premifles,  he  made  a  diftrefs  for  rent;  the  bankrupt 
was  the  only  perfon  who  knew  what  was  received  under  the 
diftrefs,  and  it  was  admitted  by  the  petitioner  himfelf  it  ex- 
ceeded the  appraifement ;  and  the  bankrupt  being  dead,  it  was 
infifted  by  the  counlel  for  the  creditors,  that  this  is  an  un- 
favourable application,  efpecially  as  it  refts  upon  the  eath  of 
the  petitioner,  that  he  was  a  ftranger  to  the  dividend  made  un- 
der this  commiflion  till  1745,  and  taking  into  confideratioA 
likewife,  the  great  length  of  time  fince  the  fuing  of  the  com- 
miffioh. 

Lord  Chaneellor :  The  queftion  is,  Whether  there  is  fuffici- 
ent  difclofed  in  this  cafe  to  warrant  me  in  making  an  extraor- 
dinary order  to  admit  the  petitioner  a  creditor  under  this  com- 
miflion. 

The  court,  to  be  fure,  is  very  liberal  in  admitting  perfons  to 
dividends,  but  the  prefent  application  feems  to  be  of  a  very  un« 
reafonable  nature. 

The  commiflion  iflued  as  long  ago  as  the  9th  of  Februarf 
1739 :  the  account  made  up  between  the  petitioner  and  the 
bankrupt  the  13th  of  December  before,  which  (hews  they 
were  very  amicable  then,  and  yet,  upon  the  26th  of  the  fame 
month,  the  petitioner  is  fo  adverfe  as  to  take  a  diftrefs.  This 
is  very  extraordinary,  the  arrears  of  rent  for  13  years  amount- 
ed to  400/.  levies  upon  the  diftrefs  260/.  being  about  five 
eighths  of  the  balance  of  the  account ;  his  ignorance  is  not  of 
the  commiflion,  but  of  the  dividend  only;  lies  by  for  15  years 
without  taking  one  ftep,  and  after  the  bankrupt  is  dead,  and 
the  affignee,  who  might  give  fome  account  of  this  tranfadton, 
is  likewife  dead,  applies  to  be  admitted  as  a  creditor  ;  fo  that, 
taking  it  altogether,  it  ftands  upon  very  fufpicious  circum- 
ftances. 

The  creditors  under  the  commiflion  will  not  receive  aI>ove  • 
nine  ihillings  in  the  pound ;  the  petitioner  has  had  under  the 
diftrefs  a  large  fum,  of  which  he  has  been  making  intereft,  and 
is  much  better  ofl^than  any  other  creditor. 

Upon  all  the  circumftances  of  the  cafe,  I  am  of  opinion  he 
ought  not  to  be  admitted  a  creditor ;  and  therefore  let  the  pe- 
tition  be  difmifled. 


(I)  Coi> 


Banlrupt,  jij 

/ 

(I)  Contingent  BeWiP#  crcen-sspv. 

Bjink.Laws^iiy. 

Decmber  the  23d,  1740.  l^^f"'  ^'^' 

S*  parti  EUTUihitb  Gumaway :  In  the  matter  of  Edward  Green^ 
away  a  bankrupt. 

T^DWARD  Gnenaway^  previous  to  his  marriage  with  the    Cafe  64. 
■"   petitioner,  gave  bis  bond  to  the  petitioner's  father  in  the  pe-  l[^^'^^^ll^^\ 
nalty  ^600  /.   in  truft^  that  if  the  marriage  Jhould  take  effeSi^  and  Hagc  gavc^w^'" 
the  pititioner  Jhould furvive  Edward  Greenaway,  and  if  he  Jhould  ^^^^^^  a  bond  in 
hifwg  bis  death  by  will  or  otherwife  give  or  leave  the'  petitioner  ^^^""^^^^^^^^^ 
300  /.  in  goods  or  other  perfonal  or  real  ejiate^  fo  as  the  fame  Jhould  ed  for  the  pay- 
hi  paid  by  his  executors  or  ajjigns  immediately  after  his  death  to  the  ™"»'  ^^^"^^'a 
pititofHTy  without  any  claim  by  any  perfon  or  perfons  whatfoever^  then  furrWcTHm^^j  he 

the  bond  was  to  bi  void.  has  a  commif 

fion  of  bankrupt* 
fj  Uken  ont  agiinft  him,  and  dies  an  ten  days  after.  The  court  thinking  it  a  doubtful  c^fe,  uheih  r 
Ae  ihouU  or  fliould  not  be  admitted  a  creditor,  did  not  give  an  abfolute  opinion  ;  but'  on  afligaees  con- 
(Suiting  (ke  (houJd  come  under  the  commiifion  for  150  /.  ordered  her  a  dividend  accordingly. 

In  Afay  1731,  the  marriage  was  had  between  Edward  Greena- 
way 2nd  the  petitioner,  and  on  the  17th  of  September  ]z&  a  com- 
miffion  of  bankruptcy  ifTued  againft  Edward  Greenaway^  where- 
upon he  was  declared  a  bankrupt,  and  on  the  28th  of  September 
following,  the  bankrupt  died  infolvent,  before  any  diftribution 
of  his  eftate,  and  the  petitioner  has  fince  duly  proved  the  bond 
before  the  commiffioners,  but  phe  affignees  refufe  to  piake  any 
dividend  to  the  petitioner. 

She  therefore  pr^ys,  as  the  hufband  made  no  other  provifion 
for  her  in  his  life-time,  that  (he  may  be  let  in  to  receive  her 
dividend,  out  of  the  bankrupt's  eftate  and  effects,  in  equal  de- 
gree with  the  other  cred  itors . 

The  counfel  for  the  petitioner  infifted,  that  though  it  was  a 
contingent  debt,  yet  the  foundation  of  it  was  the  bond,  and 
therefore  notwithftanding  the  contingency  has  happened  fiiice 
the  bankruptcy,  yet  the  wife  was  intitled  to  prove  the  debt,  as 
well  as  any  other  creditor. 

The  Attorney  general,  who  was  counfel  for  the  affignees,  in-  The/»a^«te  of  7 
fitted  the  petitioner  is  not  within  the  ftatute  of  the  7  Geo.  i.  ^^'J^\'^I^{^\1' 
cop.  31.  as  it  is  not  a  debt  that  will  at  all  events  become  due  creditors  at  a       \ 
tta  future  day,  and  uncertain  whether  it  can  ever  take  plact,  tunxcdaycer- 
and  relied  upon  the  cafe  of  Tully   v.  Sparksy   2  L.  Raym.  546.  [^^;^  ;^"^^"^;^  ^°     ^ 
^here,  it  being  likewife  uncertain  whether  .the  bond  in  that  contin^cnoes  ^ 

:      cafe  would  ever  become  due  or   not,  being  not  to  ^^^^  P^^^^  J^^^'^^^^^^Y^  ^Ij^         '"* 
I       except  upon  two  contingencies,  which  had  not  both  happened  t,^et)nhc^A  of. 
I       H  the  time  of  the  aft  of  bankruptcy  committed,  it   was  im-  bankruptcy  com. 
!       poffible  to  make  fuch  abatement  of  the  five  per  cent,  as  the  aa  n^""*^- 
f      <lireas,  and  therefore  the  court  of  King's  Bench  unanimoudy 
i       few  the  bond  was  no^  within  that  acl.  . 

Vol,  J.  X  l^rd 


J[l^  Saniriipt: 

Lord  Chancillor:  The  qucftion  is.  Whether  this  is  not  a  debt 
become  due  before  the  eftate  is  diftributed,  and  it  would  be  the 
hardeftcafe  in  the  world,  if  fuch  a  perfon  fhould  not  be  ad« 
mitted  a  creditor  before  the  eftate  is  divided  away. 

The  penalty  in  an  obligation  is  dibitum  in  prafenti^  and  the 
condition  only  fufpends  it,  fo  that  it  is  looked  upon  as  a  debt ' 
from  the  time  of  the  execution  of  the  bond. 

There  are  great  variety  of  determinations  in  the  books,  and 
therefore  I  defire  that  one  Counfel  of  a  fide  may  fpeak  to  it,  oa 
the  tiext  day  of  petitions,  unlefs  the  creditors,  at  a  meeting  for 
this  purpole,  will  agree  to  give  a  fum  of  money  to  this  poor 
woman,  in  lieu  of  her  fhare  upon  the  dividend  of  the  bank- 
rupt's  effefts. 

The  petition  was  fet  down  again  in  the  paper  of  petitions  of 
the  24th  of  January  1 740,  when  it  appeared  that  the  refl  of  the 
creditors,  fince  the  hearing  of  the  petition  before  Cbrifimas^ 
had  come  to  an  agreement,  to  let  in  the -wife  of  the  bankrupt 
as  a  creditor  for  150/.  half  of  the  bond  debt  only,  and  that  it 
was  acquiefced  under  by  the  petitioner. 
All  ih;  cafes  ^^^^  Chancellor :  I  am  very  glad  you  have  compromifed  it, 

fince  iuiiy  V.      for  it  is  a  matter  attended  with  great  difficulties,  and  there  has 

x^T-m*'  *6"havc  "°^  ^^^^  ^"^  ^^'^  '^"^^  '""'^^  *"^  Sparks  in  the  court  of  King's 

h/eiTdetetmintr  Bench,  but  what  has  been  determined  exprefly  againft  a  con- 

againft  a  contin-  tingcnt  intereft. 

tpnt  iatcrcft,  ^^j^^  diftindion  taken  in  this  court  has  been  between  a  truft 

for  the  wife,  and  a  bond  abfolutely  given  to  the  wife  herfelf 
before  marriage  upon  a  contingency  of  her  furviving  the  hof- 
band  :  This  is  materially  different  from  a  truft,  becaufe  ther€  , 
a  perfon  who  comes  for  equity  muft  do  equity,  as  in  the  ca& 
of  Holland  v.  Cullifordy  2  Vern.  66t. 

The  moft  material  cafe  to  the  prefent  purpofe  is,  ex  parti- 
Cafwellj  ex  parte  Cazald^  ex  parte  Bateman^  2  Will.  497,  Then 
a  trader  on  marriage  gives  a  bond  to  a  trujlee  to  fecun  a  thou/and 
pGund  to  a  wi/e^  if  Jhe  furvived  him  ;  the  trader  becomes  a  bank'^ 
rupt ;  this  debt  not  to  be  allowed ;  nor  any  refervation  to  be  modi 
for  it  J  nor  Jhall  it  flop  the  di/iribution^  in  regard  it  may  never  hi  a 
debt :  But  if  the  contingency  happen  before  the  bankrupt* s  ifiatiht- 
fully  dijiributed^  fuch  creditor  Jhall  come  in  under  the  commiffion^ 

His  Lordfhip,  without  giving  any  opinion  abfolutely,  one 
way  or  the  other,  ordered  the  pititioner  to  be  admitted  a  cridit&t 
under  the  commiffion^  for  the  fum  of  i$0 1,  (the  affignees  confent- 
ing  thereto  in  court)  in  full  of  her  demand  mentioned  in  the  pi>» 
titiony  and  that  Jbi  Jhould  be  paid  a  dividend  in  refpeSi  thiraK  ilt 
iqual  proportion  with  the  other  creditors  of  the  bankrupt. 


daohif^ 
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OGoler^xht  aoth,  1744. 
Ex  Parti  Groome. 

ON  articles  previous  to  the  marriage  of  the  petitioner,  the    ^^'^ 65. 
hufbatid   covenaBts  to  leave  his  wife  600/.  on  the  con-  AhufbanJ,  by 
tingency  of  furviving  him;  acommiffipn  of  bankruptcy  is  taken  to^m^riager^co- 
out  againft  the hulhand,  who  dies  before  any  dividend  is  made:  venams  to  le^ve 
The  petitioner  attempted  to  prove  the  600  /.  as  a  debt  before  the  ^''^  wife  600  /. 
commiffioners,  but  they  refufed  her,  and  therefore  applies  hq'w  v^vcshiin-"he 
by  petition  to  be  admitted  a  creditor  for  the  600  /.  be  omcs  a  bank- 

Mr.  Solicitor  general   for  the  petitioner  cited  2  TVill.  407.  j;"Pt»  an<^  ^  " . 

•ij  ^  r      11    o  n  L  1  1111  before  anv  divi- 

mtitled  ix  parte  Lafwelly  cic,  to  Ihew,  that  though  the  debt  was  dcnd  made  \  the 
contingent,  when  the  obligor  became  a  bankrupt ;   yet  if  the  witc,  as  the  iaw 
contingency  happen  before  the  difiribution  made,  then  fuch  crnnot^bf'admit- 
contingent  creditor  Ihould  come  in  for  his  debt:    fo   if  fuch  ted  a cre.^itor 
contingency  had  happened  before  the  fecond  dividend  made,  ""^*f*5*^»"n^»^- 
the  creditor  fhould  come  in   alfo  for  his  proportion   thereof,  ^^^,3^^'"^  ^  ^ 
though  after  the  firft  dividend. 

Mr.  Talbot  of  tht  fame  fide  ftated,  that  the  petitioner  married 
in  1742,  and  brought  600/.  fortune  ;  the  hufband  foon  after  be- 
comes a  bankrupt,  and  her  money  was  contributed  to  fatisfy  his 
creditors:  Infifted  this  is  a  debt  arifing  on  a  conflderacionprior 
to  the  ad  of  bankruptcy,  and  as  the  hufband  is  now  dead,  the 
debt  may  be  faid  to  have  a  relation  to  the  day  of  the  contract. 

Mr.  Attorney  general  for  the  affignees  infifted,that  under  the 
a&of  parliament  of  the  i^*Eiiz,  cap.  7.  noperfon  can  beintitleJ 
toadiftribution  but  who  is  a  creditor  at  the  time  of  the  com- 
Jni/Son  iflfiied,  and  the  commiffioners  are  thereby  diredled  **  to 
•'  order  the  fame  for  true  fat isf action  and  payment  of  the  faid 
**  creditors. 

The  ftatute  of  the  5th  of  George  xht  2d,  cap.  30.  in  a  claufe 
relating  to  certificates,  fays,  *'  That  fuch  barikrupt,  who  after 
**  obtaining  thereof  (hall  be  taken  in  execution  or  detained  in 
**  prifon  on  account  of  any  debts  due  or  owing  before  he  became 
*'  a  bankrupt^  (hall  be  difcharged  out  of  cuftody  on  fuch  exe- 
«•  cution,  Ssff." 

But  if  the  conftru£lioh  of  this  aft  fliould  be  that  the  bank- 
rupt is  liable  to  contingent  debts  that  become  due  after  the 
bankruptcy,  and  then  he  is  not  difcharged,  fuch  aconftrudion 
would  intirely  overturn  this  aft  of  parliament. 

The  judges  were  of  opinion,  in  a  cafe  upon  the  conftru6iion 
of  the  old  afts  of  parliament  relating  to  bankrupts,  that  a  cre- 
ditor whofe  debt  was  contrafted  before,  but  did  not  become  due 

till  the    aft  of  bankruptcy  committed,  could  not  take  out  a 

commilfion;  but  on  an  appeal  afterwards  to  the  houfe  of  Lords, 

il  was  there  determined  otherwife. 
He  cited  the  cafe  ex  parte  Smithy  the  23d  of  January  1741, 

in  which  a  contingent  creditor,  who  applied  to  be  admitted  to 

prove  his  debt,   was  denied  by  the  court,  and  another  cafe,  ex 

forte  King^  January  l'j^2j  where  it  was  alfo  denied. 

I  2  Mr, 
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Mr.  Solicitor  general  in  his  reply  faid,  that  thefe  two  cafcS 
vrere  not  abfolutely  determined,  and  there  is  no  one  cafe  whero 
lord  King's  diftinftion  ix parte  Cafwell  has  been  controverted. 

He  infilled  that  the  cafes  make  nodiftindionl)etween4  bond 
and  a  covenant,  and  that  there  is  no  claufe  in  any  a£i:  of  par-r 
liament  which  confines  the  diftribution  to  creditors  only  at  the 
fime  of  the  bankruptcy  committed,  or  excludes  creditors  whofe 
contingent  debts  take  place  before  diftribution. 

Before  the  ftatutc  of  the  7  Geo.  j.  cap.  31.  he  faid,  there  was 
no  doubt  at  all  but  the  creditor  might  come  in  when  the  debt 
became  payable,  but  the  only  doubt  was.  Whether  they  might 
come  in  before;  therefore  to  remedy  this  inconvenience  of  the 
•  fffeSIs  being  divided  away  hefore  fu^h  creditor  could  come  i«,  the  ad 
enables  them  to  prove  their  fevcral  fecurities  before  they  bc- 
{Come  payable. 

Lord Chancellqr  ordered  it  to  ftand  over  till  this  day,  that  he 
inight  give  his  opinion  at  the  fame  time  upon  another  con- 
tingent cafe  ex  parte  Winchejier^  which  came  on  two  days  after 
^he  cafe  ex  parte  Groome^ 

The  ftate  of  the  cafe  $x  parte  Winchejier. 
Previous  to  the  marriage  of  the  petitioner  with  Elizaietb 
Grantj  daughter  of  the  bankrupt,  *'  by  an  Indenture  dated 
^*  the  2d  of  July  1739,  made   between  the  petitioner   of  the 
•*  one  part,  and  John  Grant  the  bankrupt,  and  Elizabeth  the 
^*  petitioner's  wife  pf  the  other  part,  reciting  the  then  in-^ 
^^  tended  marriage  between  the  petitioner  and  Elizabeth^  and 
*'  that  John  Grant  had  before  the  execution  of  the  indenture 
M  paid  the  petitioner  500/.  and  by  a  bond  dated  the  fame  day 
^*  fecured  imoo  I,  more  to  be  paid  to  the  petitioner,  his  exc- 
»*  cutors,  adminiftrators  and  afligns,  within   12  months  after 
^*  the  death  of  the  furvivor  of  John  Grant  and  Barbara   his 
^'  wife,  together  with  intereft  for  the   fame  at  4  /.  per  cent. 
^*  per  ann.  by  equal  half  yearly  payments,  which  500  /.  then 
f^  paid,  and  1000/.   fecured   to  be  paid,  was  declared  to  b^ 
*'  in  full  for  the  wife's  portion  ;  It  was  agreed,  and  the  pe- 
**  titioner  covenanted  with  John  Grants  that  the  petitioner's 
^'  heirs,  ej^ecutorsor  adminiftrators,  (hould,  within  one  month 
^'  after  the  petitioner's  death,  pay  to  John  Grant^  his  execu«» 
^'  tors  or  adminiftrators,  the  fum  of  2000  /.  to  be  placed  out 
^'  at  intereft  for  the  petitioner's  wife,  and  the  iflueof  the  inar- 
♦*  riagej   and  \%  w^s  alfo  agreed,  that   the   2000/.  and  thq 
♦'  1000/.  when  due,  fliould  be  placed  out  at  intereft  in  the 
♦'  names  of  two  truftees,  in  truft  after  the  death  of  the  fur- 
♦*  vivor  of  petitioner  and  his  wife,   to  diftribute  the  3000/. 
*'  among  the  children  in  fuch  proportions  as  the  petitioner  and 
*'  his  wife  fhould  direft,  and  for  want  of  fuch  diredlion,  in 
*'  truft  to  dividp  the  fame  between  fgch  children  equally,^  and 
**  in  cafe  there  was  no  iffue  of  the  marriage,  to  pay  1000/. 
♦*  part  of  the  3000/.  to  fwcb  perfons  as  the  petitioncr*s  wife 
**  fliouId  appoint,  and  for  want  of  fuch   appointment,  to  the 
.,«  petitioner,  his  hfirs,  txs^utprs  gr  gdinmiftrator^* 
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The  marriage  Was  accordingly  had  between  the  petitioned 
and  Elizabeth  Grants  and  there  was  iffiie  of  the  marriage  liv- 
ing three  children.  John  Grant  regularly  paid  the  intereji  of  the 
hnd  to  the  2$tb  of  December  laji^  but  no  payment  had  been  Ance 
made,  and  the  condition  of  the  bond  was  broken  by  the  non- 
payment of  the  intereft,  which  became  due  to  the  petitioner 
on  Midfummer  day. 

In  April  laft  a  commii&on  of  bankruptcy  ifTued  againft  ^ohti 
Grants  and  he  was  thereon  declared  a  bankrupt,  and  affignecs 
chofen,  but  no  dividend  yet  made  of  the  bankrupt's  eftate^ 
and  the  petitioner  has  applied  to  the  commiffioners  to  be  ad- 
mitted a  creditor  for  the  faid  fum  of  1000/.  but  fuch  fum  not 
-being  payable  till  after  the  death  of  ^ohn.  Grants  and  Barbara 
his  wife,  the  commiffioners  refufed  to  admit  the  petitioner  a 
creditor ;  and  therefore  he  preferred  his  petition  to  be  admitted 
A  creditor  for  the  principal  fum  of  \ooo\f,  and  that  the  dividends 
thereof  mi^ht  be  laid  out  in  the  pur  chafe  of  South- fea  annuities^  for 
the  benefit  of  the  petitioner^  his  wife  and  children  j  and  alfo  prays 
to  be  admitted  a  creator  under  the  commiffion  for  20I.  being  the 
half  year* s  intereji  due  on  the  bond  at  Midfuntmer  laft. 

Lord  Chancellor:  Thefe  are  fometimes  cafes  of  value  j  more 
often  cafes  of  hardOiip  and  compaflion.  It  were  to  be  wiihed 
that  they  were  provided  for  by  a^  of  parliament,  and  I  hope 
fome  gentleman  who  hears  me  will  confider  how  to  rectify 
this  by  fome  future  ftatute. 

There  have  been  a  great  many  cafes  in  this  court  upon  this 
point ;  fome  where  a  hufband  before  a  marriage  has  contra(d* 
cd  with  truftees  for  the  wife,  to  pay  a  fum  of  money  in  hid 
life-time  for  her  benefit,  ifjhe  furvives^  and  if  fhe  dies,  for 
children  ;  and  if  no  children,  for  the  benefit  of  the  hufband. 

There  have  been  other  cafes  where  the  time  of'  payment 
does  not  arife,  till  the  contingency  takes  tUtSt  after  the  death 
of  the  hufband. 

And  there  have  been  other  cafes,  where  the  father  of  the 
wife  has  entered  into  a  covenant  to  pay  a  fum  of  money  after 
the  death  of  himfelfand  his  wife^  and  interefl  in  the  mean  time^ 
which  is  the  prefent  cafe,  ex  parte  Winchejler^  and  other  cafe^ 
like  that,  ex  parte  Groome* 

They  will  fall  under  very  different  confederations,  and  I 
yriW  give  my  opinion  upon  all  of  them. 

If  a  hufband  becomes  a  bankrupt  after  a  breach  of  payment 
to  truftees,  they  have  always  been  admitted  creditors  upoa 
equitable  terms,  and  the  court  has  taken  care  that  the  intc-* 
reft  of  the  money  fhall  be  paid  to  the  creditors  under  the  com-^ 
miffion,  during  the  life  of  the  hufband,  and  the  principal  fe« 
cured  to  the  wife,  in  cafe  fhe  furvivcs  her  hufband. 

If  judgment  had  been  given  at  law  by  the  hufband  for  this 
fum,  'tis  a  debt  notwithflanding  the  defeazance,  and  the  truf'^^ 
tees  would  have  betn  admitted  as  creditors^  though  the  tcrm9 
of  the  bond  itfelf  be  otherwife. 

I  3  As 
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As  to  Tf^nche/ler*s  cafe,  whtn  thi  father  9f  thi  wift  has  giviH 
a  bond  to  the  hujband  t9  pay  him  the  principal  fum  of  loool.  of  tit 
the  death  of  himftlf  and  his  wife^  and  intereji  at  4  per  cent,  hf 
half  yearly  payments  in  the-rhian  time.  Upon  what  terms  ibali 
the  party  be  relieved  againft  the  penalty  ?  Why  upon  payiog 
ivhat  is  in  confcience  due  out  of  the  eflate. 

Here  was  clearly  a  breach  of  the  conditbn  of  this  bead  be« 
fore  the  bankruptcy,  for  the  half  year's  intereft  was  become 
due  at  Chrijlmas^  but  not  paid  till  the  loth  oi January^  and  ti^ere^ 
fore,  not  being  paid  at  the  day,  the  penalty  was  forfeited  at  lav. 
It  has  been  faid,  it  turns  upon  the  a£t  for  the  amendment 
of  the, law  the  4th.  and  5th  of  ^  Anne^  cap,  16.  fee.  12. 
*^  That  when  an  adion  of  debt  is  brought  upon^any  bond, 
^^  which  hath  a  condition  or  defeazance  to  make  void  the 
*^  fame  upon  payment  of  a  lefler  fum,  at  a  day  or  place  ctrtaitt^ 
^^  if  the  obligor,  his  heirs,  executors,  or  adminiftrgtorSy 
*^  have  before  the  adlion  brought  paid  the  principal  and  intCr 
*'  reft  due,  though  fuch  payment  was  not  made  ftrii£lly  a€- 
*^  cording  to  the  condition  or  defeazance,  yet  it  may  b«  plfidd- 
*^  ed  in  bar,  and  fhall  be  as  eiFeflual  as  if  the  money  had 
*  ^'  been  paid  at  the  day  and  place  according  to  the  condition, 
**  and  had  been  fo  pleaded." 

Before  this  a£t  of  parliament,  the  bond  was  forfeited  if  not 
paid  at  the  day.  jtt  a  day  or  place  certain^  are  material  words ; 
This  is  a  new  defence,  and  a  new  plea  given  by  the  a<2  of 
parliament ;  and  therefore  the  common  way  of  pleading  is, 
that  all  intereft  was  paid  before  a3:ion  brought. 

But  this  is  not  a  bond  with  a  defeazance  for  the  payment 
of  a  lefler  fum  at  a  day  certain,  for  here  the  principal  is  ta 
be  paid  at  an  uncertain  time  ;   for  it  is  to  be  paid  within  a 
twelvernonth  after  the  death  of  the  furvivor  of  father  and  mo- 
ther.    It  is  not  therefore  a  bond  within  the  defcription  of  the 
ftatute,  nor  did  the  adl  of  parliament  intend  to  comprehend 
bonds  of  this  nature. 
Abend  payable       For  fuppofe  a  bond  payable  at  inftalln>ents,  the  obligee  gets 
tbeoSru^^oni^^S'"^"^  ^^  ^^^  whole  penalty,  upon  a  breach  of  payment  at 
breach  of  pay*^    the  fifft  inftallment ;  why,  even  a  court  of  law  would  in  fuch  cafe 
ment  at  the  firft  ^£t  equitably,  for  upon  the  obligor's  applying  to  the  court  there, 

inftalment,  gels  ,    V     •      "^ ^    .  *i.  j  ^Ju     •    /I   il  -  J 

judgment  on  the  *"°  oftermg  to  pay  the  money  due  at  the  mftallnaent,  and  agree- 
whoJe  penaHy ;  ing  to  let  the  judgment  ftand  as  a  fecurity  for  the  feft,  they  will 
on  payment  of  fe||eve  the  party,  on  payment  of  the  money  then  due  asd  cofts. 
and^ft"7cv"n  If  this  cafe  is  not  within  the  aft  of  parliaipent,  then  k 
a  court  of  law  comes  wlthin  the  conftrudtion  of  the  other  two  heads  of  cafes^ 
Sorf '''''*''  ^"^  Mr. /^;7^A^^r- ought  to  be  admitted  a  creditor. 

On  the  4th  fet  of  cafes,  which  is  Groome'Sy  I  amof  opioioB 
(though  I  am  forry  I  muft  go  on  fuch  niceties)  that  he  can- 
not be  admitted  a  creditor  j  in  all  the  other  cafes  here  was  a 
remedy  at  law  before  fuch  time  as  the  aft  of  bankruptcy  was 
Th      f     *      committed,,  or  commiffion  taken  out,  but  here  there  was  not. 
Cafiueil^&'c  Z^s      As  to  thc  cafe  that  has   been  mentioned,  ex  parte  Cafwelt^ 
zn  obiter  opinion  c^r.  ^tis  barcly  an  opinion  of  Lord  King^   and  not  the  cafe  in 
oJjy^!^d^m^tL'j^^&^^^^'^  ^"^  ^^  ^^^  f^/V<?;' declare  his  opinion  only.     My 

cafe  iojudgmmt,  Loid 


tfOrd  TaAoi  afterwards  doubted  of  Lord  Iting^s  opinion  $  and 
in  a  cafe  before  me  fincc,  I  have  differed  from  him  intirely, 
and  fee  no  occafion  to  alter  my  opinion. 

The  queftion  turns  on  the  new  aft  of  parliament  of  the  5th 
of  Giorge  the  fecond,  cap.  y>.  fee.  7.  I  tKink  that  the  privi- 
lege of  creditors  to  come  in,  and  bankrupts  to  be  difcharged 
from  debts,  is  co-extcnfive  and  commenfurate,  and  very  equi- 
table :  for  it  would  other  wife  make  an  inequality  among  the 
creditors,  for  a  creditor,  whofe  debt  was  due  before  the  tak- 
ing cut  of  the  commifSon,  (hall  perhaps  have  no  more  than 
5  J.  in  the  pound,  and  this  creditor,  whofe  debt  was  not  due 
till  a  fecond  diftribution,  fhall  come  in  for  as  much  as  the 
other  creditor,  and  likewife  have  a  remedy  open  to  him  for 
the  reft  againft  the  bankrupt. 

For  the  words  of  the  5th  of  George  the  fecond  are,  And 
every  fuch  bankrupt  fhall  be  difcharged  from  fuch  debts  as 
Jball  be  dut  and  owing  at  the  time  of  the  bankruptcy;  fo  that 
this  would  be  a  glaring  injuftice  againft  the  creditors  at  the 
time  of  the  commiffion  taken  out. 

Commiffioners  very  rightly  declare  a  man  a  bankrupt  only 
before  iiTuing  the  commiffion,  without  fpecifying  any  precifc 
time. 

Tbe  claufe  relating  to  mutual  credit,  fee.  28.  ihews  plainly 
the  z&  intended  to  confine  it  to  creditors  at  the  time  of  the 
commiffion,  *'  That  where  it  ihall  appear  to  the  commif- 
*^  fioners  that  there  hath  been  mutual  credit  given  by  the 
**  bankrupt  and  any  other  perfon,  or  mutual  debts  between 
•*  the  bankrupt  and  any  other  perfon,  at  any  time  before  fucb 
•*  fiffon  became  bankrupt^  the  commiffioners,  i^c.  (hall  ttate 
••  the  account  between  them,  £?f." 

I  will  put  this  cafe  :  Suppofe  a  debt  due  from  Mr.  Groome^^^^^'^'^^  » 
to  the  bankrupt  before  his  bankruptcy,  and  that  the  bankrupt  hu^^Jj^^^^^ 
owed  himi  a  debt  on  bond  upon  a  contingency  that  took  place  ind  creditor  to 
after  the  bankruptcy,  and  before  the  final  dividend,  would  '^^^^^^^^^^ 
not  be  a  great  hardfbip  upon  the  reft  that  fuch  creditor  (hould  t'akeTp^ace  after 
be  at  liberty  to  fet  oflF?  the  banjtmptcjr. 

To  eo  a  ftcp  further.     By  the  ftatute  of  the  7th  of  George  ^^^""^  ^^  *^ 
the  firft,  cap.  31.  it  is  enabled  as  follows,   that  ^*  All  and  under  the  claofe 
•*  every  perfon  or  perfons,  who  now  are  or  (hall  become  relating  to  m^ 
"  bankrupts,  (hall  be  difcharged  of  and  from  all  and  every  ^"    "*  '^ 
**  fuch  bond,  note,  i^c.  and  fiiall  have  the  benefit  of  the  fta- 
*^  tutes  now  in  force  againft  bankrupts  in  like  manner  to  all 
*^  intents  and  purpofes,  as  if  fuch  fum  of  money  had  been 
**  due  and  payable  before  the  time  of  his  becoming  bankrupt." 

In  Tullyw.  Sparks y  Lord  Raymond^  2^  vol,  1546,  there  were 
two  contingencies,  and  as  both  had  not  happened  at  the  time 
of  the  a6l  of  bankruptcy,  it  being  uncertain  whether  the  bond 
would  ever  become  due  or  not,  it  was  impoffible  to  make  fuch 
abatement  of  5  per  cent,  as  the  2l(X  direds,  and  therefore  the 
court  of  King's  Bench  were  of  opinion  the  bond  was  not 
within  the  a£t  of  the  7th  of  George  the  firft. 

1 4  There 
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There  is  no  fuch  thing  as  drawing  a  line  between  the  con- 
tingency not  happening  before  the  bankruptcy,  and  yet  happen- 
ing before  the  time  of  diftribution  :  This  would  not  only  be  a 
hardfhip  on  the  bankrupt,  but  on  the  reft'  of  the  creditors 
whofe  debts  were  a£iually  due,  but  would  have  given  the  con-^ 
tingent  creditor  a  fuperior  p"  ^liege,  by  leaving  it  open  to  him 
to  recover  the  remainder  oc  the  debt  againft  the  bankrupt. 

The  cafe  of  Groomt  may  have  hardfhips,  and  I  am  forry  for 
it ;  but,  as  the  law  now  ftands,  I  cannot  determine  otherwife* 

1  hope  however,  as  I  faid  before,  fome  gentleman  will  think 
of  a  claufe  by  way  of  amendment  to  this  laft  bankrupt  afi:^ 
which  may  remedy  and  fettle  this  for  the  future. 

The  petition  of  Groome  was  difmiffed. 

And  with  regard  to  Mr.  IVincheftery  his  Lord(hip  ordered, 

,   that  the  petitioner  hi  at  liberty  to  prove  his  debt  of  lOOO  I.  and  that 

he  be  admitted  a  creditor  under  the  commijjion  for  what  biftnillfi 

prove ^  and   be  paid  out  of  the  bankrupt's  eftate  a  dividend  hi  re^ 

Jpe£f  thereof  rateably  with  the  other  creditors  of  thf  bankrupt. 

December  the  23d,  1751. 
£;r^<7r// Elizabeth  Michell. 
Cafe  66,  T^ENJAMIN  MICHELL,  in  purfuance  of  articles  before 
B.  M,  in  purfu.  jLJ  bis  marriage  with  petitioner,  did,  on  the  27th  oijanuarj 
ance  of  articles  in  the  1 2th  year  of  the  late  King,  execute  a  bond  te  Thowias 
thh"h"*'"^^*  itf/VA^//  and  IVilliam  Rous^  the  truftees  under  the  articles  in  the 
onrr,  exew^cd  a  pcnalty  of  1000 /.  Conditioned  to  be  void  if  the  heirs,  &fr.  of 
bond  to  r.  M.  Benj.  Michell  fliould  pay  to  Thomas  Michell  and  William  Rous 
t^s^'dtt^thl  5^^'*  within  three  months  next  after  the  death  of  Benjamin 
articles,  in  the  Michell  for  the  ufe  of  the  petitioner,  in  cafe  (he  fliould  outlive 
^»cTiaityof  looo/.  her  hufband,  or  in  cafe  (he  fhould  not  furvive  him,  to  the 
ei'Th'hVt  "fc  of  her  child  or  children,  if  any. 

&c.  of  5.  M,  fliould  pay  to  T,M.  and  J^.  R,  500/.  within  three  months  aext  after  the  death  of  B.  M» 
for  the  ufe  of  the  petitioner ;  or  lit  caie  ihe  fliould  not  furvive,  to  the  ufe  of  her  child  or  children,  if  anjr. 

blinkrTtf'iflrues  ^  commiffion  of  bankruptcy  iffued  againfl  Benjamin  MicbiU^ 
againft"V/Af""  ^^^  ^^v^^d  feme  time  after,  and  died  on  the  firft  oi  April  1749. 
who  dice  on  the  On  the  28th  of  April  1749,  a  dividend  of  ninfe  fliillings  in  the 
^749^ o'ftlt    P°""^  ^*^  direaed  to  be  made  of  MicheWs  eftate. 

aSth  of  the  fame  month  a  dividend  is  n»de  of  9  «.  in  the  pound. 

The  commiflioners  would  not  admit  the  petitioner  a  credi- 
tor without  an  order  of  the  court. 
The  petitioner         She  petitioned  to  be  admitted  a  creditor,  and  to  be  paid  out 
rpJ^o-ortionable-  ^^  ^^^  money  remaining  in  aflignees  hands,  a  dividend,  in  pro- 
dividend,  portion  to  what  hath  been  already  paid  to  other  creditors. 

Lord  Chancellor  mentioned   the   cafe  ex  parte  Cafwell^  ^c» 

2  P.  tVms,  497.  a.  499.  where  Lord  Chancellor  King  upon 
fuch  a  contingent  debt  diredted,  as  hufband  died  before  a 
dividend,  the  wife  to  be  admitted  to  prove  it ;  and  the  cafe 
ix  parte  Greenaway  before  himfelf,  where  on  his  ordering  rt  to 
ftand  over  to  give  aflignees  and  creditors  an  opportunity  of 
compromifing  it  with  the  wife,   they  admitted  her  a  creditor 

jndtantu         for  1^0 L  half  her  demand. 

The 
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The  affigtiees  being  terved  here  with  notice,  and  no  counftl  Aflignees  being 
attending  for  them,  his  Lordfliip  direded  (he  fhould  be  admitted  ^cJtiTib'cS- 
a  creditor,  and  to  a  dividend  of  nine  (hillings,  not  being  ippoftd.    fei  atteooing  for 

them,  dire^ed 
ifae  ihosld  be  adaitted  a  creditor,  and  receive  a  dividend  of  91.  in  the  pound,  not  bdni  ofpoftd. 

Mis  Lordfliip  declared,  that  if  there  had  been  a  judgment,  he  I^  there  had  beea 
iEouId  have  thought  this  would  have  made  it  an  immediate  debt,  tilSdhive  mLl« 
and  (he  would  have  been  intitled  to  come  in  as  a  claimaint  before  it  animmeditu 
the  death  of  the  hufband,  and  aflignees  muft  then  have  retained  '**'*^' *?'*  ^^V 
fufficient  in  their  hands  on  a  dividend  day,  to  anfwer  a  propor*  ioHtled  co^bave 
tionable  dividend  to  the  petitioner  when  the  event  happened,  in  come  in  at  a 
the  fame  manner  as  in  the  cafe  of  obligees  in  refpondentioj  or  hl^''hI3ba'n^^^^ 
bottomry  bond,  or  perfons  on  policies  of  infurance,  under  an  death,  and  th« 
ad  of  parliament  of  the   19th  of  George  the  fecond,  where  it  affisneet  mat 
cannot  be  known  whether  a  lofs  has  happened  or  not.  !!d*ru»rfenT^a 

dividend  day,  to 
anfwer  a  proportionable  dividend  to  the  petitioner  when  the  event  happened. 


January  the  22d,  1752. 

L9rd  ChanciUor  had  fome  doubt  after  he  had  pronounced  the  l^r^  Chancellor 
order  laft  day  of  petitions,  apd  therefore  would  not  fuffer  the^^-'J^^^*]^ 
fecretary  to  draw  up  the  order,  though  not  defended.  to  a  wife*t  being 

Upon  a  fearch  at  the  bankrupt  office,  there  was  found  the  "^"V'"*;?  ^«  ; 

r  ^  11/.  /-  1  •   1  dividend,  and 

cafe  ex  parte  Greemnvay^  and  the  four  cafes  which  came  on  to-  hoxATalbot 
gether  upon  contingencies,  by  the  order  of  Lord  Hardwicke  who  doubting  of  it, 
faid  that  Lord  King's  was  an  obiter  opinion  as  to  a  wife's  being  ^^f.^^^J^^^l, 
admitted  to  a  dividend ;  that  Lord  Talbot  doubted  of  it,  ^nd  ^aruGrtome  De- 
that  he  himfelf  alfo  doubted  of  it ;  and  in  a  cafe  ex  parte  Groome^  ««^"'  «74>»  .•«- 
in  December  1741,  was  of  opinion  the  creditor  could  not  befJjf^JJ^^fo^. 
admitted,  and  founded  his  opinion  on  Tully  verf.  Sparks  in  the  ditor,  hit  Lord- 
court  of  King's  Bench  ;  and  therefore  in  this  cafe  of  Michell  he  ^jf^^^j^^J^J^"^ 
declared  that  he  was  very  unwilling  to  make  a  precedent,  though  uty\9  dtkwof 
this  appeared  to  be  a  very  hard  cafe.     The  only  difference  be-  the  order  pro- 
tween  Groome  and  this,  is  that  Groome^s  cafe  was  upon  contract,  "J^^^^^^d^of 
but  this  upon  bond  i  and  unlefs  you  can  make  it  debitum  inpra-  petitioDMho*not 
ftnti  folvendum  in  futuro^  which  will  be  difficult  to  do,  the  peti-  defended,  butie- 
tioner  will  not  be  intitled  to  prove  it.     In  thofe  cafes  where  he  tSr^^^l^ 
had  let  in  fuch  creditors,   a  judgment  was  given  at  the  time,  compromifo it 
which  is  an  immediate  debt  at  law,  and  fufpended  only  in  equity  with  the  ptti- 
upon  the  defeazance.     His  Lordfliip  ordered  it  to  ftand  over  till    *"*'' 
next  day  of  petitions,  and  in  the  mean  time  recommended  it  to 
the  affignees  to  comptomife  with  the  petitioner. 


(K)  Kttte 
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to  Green',     (K)  Kttlc  83  to  waUjew  aiiD  ixOMMtm  of  bills  of  ejtcijange^; 

Spir.   Bank. 

^''"**  D^f/Twi^r  the  23d,   1743. 

Ex  parte  Walton  and  others  ;    in  the  matter  of  William  Winfm 
mon^  a  bankrupt. 

Cafe  67.  jjAron  Ricbardfin  and  Edward  StiphmSy  on  the  %^i\x  of  Jum 
ir.  draws  bills  of  I740>  entered  into  co-partnerlhip,  which  was  to  be  carried 
exchange  onH.  on  in  London^  in  the  names  of  Richard/on  and  Company  y  and  it 
^^^\^ur  •„  ^^^  ^'^"^  agreed,  that  Stephii^.  (hould  be  at  liberty  to  carry  on  a 
his  hai^,  they   Separate  trade  at  Brijioly  on  his  own  account,  and  for  his  own 

are  tiaBiJsutted     benefit. 

SiaUdio»i2*ofer  ^"  ^^  ^^^  of  March  1740,  a  joint  commiflion  of  bankrupt- 
by  them  to  feve-  cy  iflued  againft  Aaron  Richardfon  and  Edward  SuplunSf  and 
falper^Dsj  the  the  petitioners  were  chofcn  affignees. 

w/c^muft^be  ^"  Diomber  and  Juffw^ry,  1740,  »7//itfm  mnfmore  drew  fe- 
admitted  as  ere-  veral  biUs  of  exchange  on  Richard/on  and  company,  payable  to 
6\tonnndtt H^." i  Harpsr  or  order,  for  different  fums,  amounting  to  2500/, 
ri^chTs  they  which  bills  Were  accepted  by  Richard/on  and  company  for  fVinfr 
have  paid  to  the  more*s  foleaccount,  on  his  undertaking  to  fend  them  money  or 
indorieetofW'.'ficffeas,  to  pay  and  fatisfy  thefe  bills  before  they  fell  due;  but 
S'ir^rfnr-  be  did  rot  keep  his  promife. 

Cc.'scommif-  Winfmon^  in  January  zn^  February  1740,  drew  fevcral  other 
^°***  bills  of  exchange  on  Harris  (who  was  bis  agent  in  London)^  fomc 

of  which  were  payable  to  Harper^  and  others  to  Edward  Su^ 
pbensov  order,  for  different  fums,  amounting  to  2060/.  which 
laft  bills  were  remitted  to  Richard/on  and  company  by  Supbens^ 
on  his  own  private  account,  in  order  to  enable  them  to  dif- 
charge  bills  of  exchange,  which  ^/^/ti&^i?;  had,  on  his  feparate 
account,  in  order  to  ferve  JVinfmore^  drawn  on  Ricbardfm  and 
company,  and  Richard/on  and  company  negotiated  the  faid  bills 
as  Stephens  direded  ;  and  feveral  of' them,  to  the  amount  of 
1565/.  being  drawn  hy  Win/more  on  Harris^  Ricbardfon  zni 
company  indorfed  the  fame,  not  doubting  but  H^tnfmore  or  i&r- 
r/>  would  have  taken  care  the  fame  w^re  pundually  paid  when 
they  fell  due,  but,  inftead  thereof.  Win/more  flopped  payment, 
and  never  remitted  Ricbardfon  and  company  any  monkey  or 
effeds  to  pay  the  (aid  bills,  or  any  of  them. 

On  the  29th  of  April  i^ ^2^  before  any  dividend  was  made  of 
Winfmore*s  eftate,  the  petitioners,  as  affignees  of  Richardfen  and 
company,  exhibited  their  claim  under  his  commiffion  for  2500/. 
the  amount  of  the  bills  accepted,  and  for  475/.  part  of  the  bills 
which  had  been  indorfed  by  them  the  faid  Richard/on  and  comr 
pany  for  account  of  JVinfmorey  which  were  all  the  bills  that 
had  been  proved  under  the  commiffion  againft  Richard/on  and 
company ;  and  the  commiffioners  admitted  the  claim  under  the 
commiffion  againft  IFinfmore, 

A  dividend  of  two  (hillings  and  nine-pence  in  the  pound  was 
afterwards  ordered  to  be  made  to  JVirfmori^  creditors  who  had 

proved 
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pmved  their  debts,  and  alfo  a  refervation  toanfwer  alike  divi- 
dend on  the  petitioner's  claim,  when  they  fbould  make  the  fame. 

On  the  29th  day  of  July  1742,  a  dividend  of  five  (hillings 
in  the  pound  was  made  among  the  creditors  of  Richard/on  and 
company,  and  the  petitioners  had  paid  the  dividend  of  five  ihil« 
Jings  to  great  part  of  the  bearers  of  the  faid  bills,  and  were 
ready  to  pay  the  fame  to  the  reft,  after  a  deduction  out  of  their 
debts  to  the  amount  of  the  two  ihillings  and  nine  pence  in  the 
pound,  divided  under  Winfmore's  commiffion.  The  dividend  of 
£ve  fliillings  in  the  pound,  in  thebankruptcy  of  JS/VJ&jr^/iand 
pompany,  on  the  faid  bills,  amounted  to  744 /•  and  therefore 
Ac  petitioners  the  affignets  of  that  commiflion  pray,  that  they 
piay  be  admitted  creditors  under  the  commifllon  againft  JVtnf- 
wion^  for  thefum  of  744/.  the  amount  of  the  dividend  of  five 
fliillings  in  the  pounds  and  for  all  fuch  future  fums  as  (hould  be 
paid  out  of  theeftate  of  Richardfon  and  company,  in  refpedl  of 
the  faid  bills,  and  likewife  for  all  fuch  other  bills  drawn  by 
Winfmorey  or  by  his  order  and  direction,  and  accepted  and  in- 
dorfcd  hy  RUbardfon  zni  company,  without  confideration  or 
value,  which  fhould  hereafter  be  proved  under  the  commifiion 
againft  them,  and  that  the  aifignees  of  tVinfmoris  eftate  might 
be  ordered  to  pay  the  petitioners  the  faid  dividend  of  two  (hil- 
lings and  nine  pence  in  the  pound,  and  all  future  dividends 
rateablswith  the  other  creditors,  for  the  fums  before  mentioned 
for  the  benefit  of  the  petitioners,  and  the  reft  of  the  creditors 
of  Richardfon  9inA  company. 

Lord  chancellor  :  The  queftion  is.  Whether  the  affignees  of 
Richardfon  2Lnd  company,  the  indorfors  of  thefe  bills  of  exchange, 
uc  intitled  to  come  in  under  fVinfmore*s  commiflion,  for  fo  much 
as  the  indorfees  of  Richardfon  and  company  have  received  un- 
der the  commiffion  againft  Richardfon  and  company. 

Wlnfmori  fwears  that  in  January  and  February  1740,  he  drew 
feveral  bills  of  exchange  on  Harris  his  agent  in  London^  amount- 
ing to  2060/.  or  thereabouts,  which  bills  were  tranfmitted  by 
Stephens  on  his  own  private  account  to  Richardfon  and  company,, 
and  indorfed  over  by  them  to  feveral  perfons. 

The  doubt  with  me  was,  whether  Harris  had  any  effefls  of 
Winfmori^%  in  his  hands,  for  if  he  had,  there  would  have  been 
no  pretence  that  the  indorfors  fhould  come  in  againft  Winfmore'% 
eftate. 

In  bills  of  exchange,  there  is  a  double  contraft,  the  firft  be- 
tween the  principal  debtor  and  creditor,  and  alfo  an  implied  con- 
trad,  that  the  principal  debtor  will  indemnify  the  furety,  fo 
|bat  if  the  creditor  the  indorfee  comes  upon  the  furety  the  in- 
dorfor,  the  indorfor  or  his  aifignees  may  conic  in  againft  the 
original  or  principal  debtor. 

Thus  itftands  between  principal  and  furety,  and  is  likewife 
the  cafe,  where  an  indorfor  is  barely  a  furety,  and  no  confidera- 
tion  is  paid  by  the  original  drawer. 

But 


124  Sanirupt: 

^.  draws  a  bill       But  put   another  cafc ;  J.  draws  a  bill  upon  5.  who  ha* 
on  B.  who  has    efFe£ls  of  -//.'s  ill  his  hands,  afterwards  his  bill  is  negotiated  and 
h^*ha^l,'*afteill  '^^^orfcd  ovcT  j  there  is  no  furetyfliip  in  this  cafe,  for  A.  did 
>vardt  it  is  nego-  not  draw  it  upon  B.  as  a  furety,  but  as  having  effeds  of  A.  iit 
tiated  and  indor-  hjg  hands,  by  which  he  was  obliged  to  anfwer  the  draught  of  jf» 
wiU**not  mak"    *"^  therefore  the  indorfing  it  over   to  others  will   not  make 
theindorfort       the  indorfor  only  in  the  nature  of  fureties  to  J,  but  every  in- 
only  in  the        dorfor  will  be  confidered  as  a  new  original  drawer, 
to  ^.  but  eyery '      But  here  Harris  appears  to  have  had  no  efFefts  of  lVinfmore*% 
mdorfor  wiU  be  in  his  hands,  and  therefore  accepted  it  merely  to  give  credit  ta 
w'g?j^aw»r  ff^tf^finon  as  afurtty^  and  confequently  the  affignees  oi  Richard^ 
'  fin  and  company  muft  be  admitted  as  creditors  under  Winfmori% 
commiffion  for  fo  much  as  they  have  paid  under  Ricbardfin*% 
commiffion  to  the  indorfees  of  Winfmori%  bills  of  exchange. 

His  Lordfhip  therefore  ordered,  that  the  petitioners  the  af- 
fignees of  Richardfon  and  company  be  admitted  to  come  in  as 
creditors  under  Winfmori^%  commiffion  for  744/.  and  that  they 
be  paid  a  dividend  out  of  his  eftate  in  refped  thereof  <  rateably 
with  the  other  creditors,  and  that  in  all  future  dividends  the 
petitioners  be  paid  in  refped  of  the  faid  fum  of  744/.  rateably 
in  equal  proportion  with  the  other  creditors  oiWinfmon  feeking 
relief  under  that  commiffion,  in  truft  for  themfelves  and  the 
feveral  other  joint  creditors  of  Richardfin  and  company. 

November  the  4th,  i743. 

Ex  parte  Byas. 

Cafe  68.  "m  ^RS.  Devereux  being  indebted  to  Martin  KankiUln  71/.  for 
jD.  being  indebted  J[yjL  good  s  fold  on  the  28  th  of  -Af^w/?  1734,  gave  him  the 
^^^ll^j^'^^J'^' following  note:  /  promife  to  pay  to  Martin  Kankell  tf/  queen 
following  note  J  Carol  inc'i  A^tfi  /«  Taviftock-ftreet  Covent  Garden,  the  fum  of 
Jpromifetop^to  feyenty-one  pounds^  witnefs   my  handy  Auguft   28  th    1774.     j?. 

M.K>  the  fum  of'' p^^ '  ''         "^  ^  '  *^^ 

7il.«,/v4'«/         .Z^''''-  .        .        ,       , 

i>fl«£/,Aug.  »8th,      Martin  Kankell  being  indebted  to  the  petitioner  in  92  /.  19*. 

M^j^  b^  ^'    delivered   to  him  Mis.  Dfvereux^s  note,  that  the  petitioner 

indebted ^to^pcti- "^^ght  receive  the  money  due  thereon  in  part  of  his  debt,  and 

tionerin92/.     took  of  the  petitioner  a  recept  for   the  fame   in  the   words 

J?;p°,f„^;/]'^*  following:  Received  20th  of  Dec.  1734,  a  hilt  for  Jil.  which 

him  that  he       whenpoid  will  be  on  account  per  Thomas  Byas. 

might  receive  the 

money  in  part  of  his  debt,  and  took  the  following  receipt,  Recehed  20  Dec.  1734,  a  hill  for  71 1.  nobitk 
ijoben  paid  will  be  on  account  per  Thomas  Byas.  Af.  K,  becomes  a  bankrupt,  but  not  having  indoriied  or 
alfigned  the  note  to  petitioner,  the  affignees  apply  to  D.'i  folicitor  and  receive  of  him  the  71  /. 

The  affignees  of  JC.*s  eftate  ought  to  be  confidered  as  truflces  for  the  i  eticioner  \yith  refpeit  to  the  IkKt 
cf  71/t  and  ordered  to  pay  him  U«  money  accordingly. 


The 
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The  K^ihot  March  173493  commiffion  of  bankruptcy  ifloed 
•gainft  Martin  Kankdl^  Mrs.  Devereux  died  in  1735,  and  by 
her  will  charged  all  her  eftate  real  and  perfonal  with  the  pay- 
ment of  her  debts. 

Kankill  not  having  indorfed  or  afligned  the  faid  note  to  the  pe- 
titioner, the  aflignees  applied  to  Mrs.  Devereux* %  folicitor,  and 
received  the  71/.  of  him  on  giving  fecurity  to  indemnify  him 
againft  the  petitioner's  claim,  who  had  the  note  in  his  cuftody 
and  poflefiion. 

The  petitioner  proved  his  wholedebt  of  92/.  19  i  under  Kan-- 
iilTs  commiffion,  but  at  the  fame  time  infiiled  on  having  the 
benefit  of  the  note,  and  that  the  aiSgnees  ought  not  tohave  re- 
ceived the  71/.  and  that  the  fame  having  been  fo  received  by 
them  in  prejudice  to  the  petitioner,  ought  to  be  paid  over  to 
him,  and  therefore  prays  that  the  affignees  of  KankeWs  eftate 
may,  out  of  the  money  now  in  their  hands,  pay  to  the  peti- 
tioner the  71/.  which  they  received  for  the  money  due  on  Mrs. 
Devereux^s  note. 

Lord  Chancellor :  I  am  of  opinion  that  the  affignees  of  Kan^ 
ielPs  eftate  under  the  commidion,  ought  to  be  conildered  as 
truftees  for  the  petitioner,  with  refped  to  the  fumof7i/. 
which  they  received  on  account  of  the  note  giyen  by  Mrs.  D/- 
vereux  in  the  petition,  and  do  order  the  affignees  to  pay  forth- 
with the  71  /•  to  the  petitioner  according  to  the  prayer  of  his 
petition, 

OSiober  the  26th,  1745. 
Ex  parte  Kirk. 
Vide  under  the  divijionj  Rule  as  to  Creditors. 
June  the  4th,  1746. 

£x  parte  Thompfon.  Sec  i  Vm.  419. 

pi.  165. 
"^  V   Gives  a  note  of  his  h^nd  payable  to  S.  two  months  from    p  ^  , 
«"•  the  date  for  100/.  who  gave  no  confideration.     B.  in-    ^^icog. 
dorfes  it   over   to  the  petitioner,    but  allows   a  difcount  of  ^^  aWe'toIp*^' 
guinea  and  a  half,  being  at  the  rate  of  9/.  per  cent,  when  the  two  months  from 
note  became  due,   the  petitioner  takes  a  joint  bond  from  the^K*'*'*^^'?^®'' 
drawer  and  indor for  for  the   ipo/.   though  he  paid  only  98 /.  ^cJ^t^cl'but 
%s»  6d.   the  commiffioners  had  admitted  him  as  a  creditor  un-  allows  a  difcouot 
dcr  a  commiflion  againft  the  drawer,  but  finding  out  this  faft  of  ^)>ercent,kt 
afterwards,  they  ordered  his  dividend  to  be  flopped.  pommiffior  "  * 

againft  j4,  for 
the  whole  fun),  but  commiTfioners  finding  out  this  fa£t  afterwardt^  ftopt  his  dividend^ 

He  now  petitions  JLord  Chnfellgr  to  be  admitted  to  his  (bare 
oftbedividendi 

L^rd 
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f^^^wi'^.  Lor  J  Chancellor  wouM  not  dircft  him  td  bft  admitted  to  the 
twn  andordr^'  dividend,  but  ordered  an  iffuc  to  try  whether  the  bond  was. 
an  iffue  to  try     ufurious  beforc  Lord  Chief  Juftice  fVilUs, 

ivhether  the 
bt>nd  wM 

ui'urious,  November  the  4th,  1747. 

Ex  parte  Thomas. 

Cafe  70.  fTniHE  bankrupt  petitioned  to  fuperfede  the  commiffibii 
fow°an  S'^rof *'*'"  -*-  againft  himfclf,  becaufe  th^  petitioning  creditor's  debt 
bMkrup*tcy°tho*  ^fofe.  only  from  a  note  that  had  been  indorfed  to  him  after  th^ 
indorfedaUer,isa  petitioner  had  committed  an  a£t  of  bankruptcy  ;  but   M  it  ap- 

take  out  a  com- ruptcy,  though  indorfed  aftcr^  Lord  Chancellor  thought  it  a 
miflion ot  bank-  debt  Upon  which  the  petitioning  creditor  might  take  out  thd 
Kr;.'     commiffion. 

November  the  25th,  1749. 

Ve».  327.  pi.  Billon  V.  Hyde  and  MlchelL 

36x. 

Cafe  71.  T  ORD  Chancellor:  This  bill  is  to  have  an  allowance  fot 
The  plaintiff  and  712/.  outofa  fum  of  3000 /.  which  has  been  recorrered 

oueMicbelihad  in  an  adion  at  law,  by  the  defendants  the  aifignees  of  MicbeU 
various  tianiUc-   t^g  bankrupt  againft  the  plaintiff. 

prbcptffy  nego-  The  Cafe  IS,  That  Mr.  Michelle  who  was  a  merchant,  had 
tiating bili8 of  long  dealings  with  the  plaintiff  before  the  i8th  yfpril^  I743> 
txchangefrom     ^j^^j^  y^^  comniltted  an  act  of  bankruptcy,  which  the  plaintiff 

1742,  to  the  8  th .    nn     t  nri^i  .  ^    t    t        r  r -•"••»** 

of  June  1743,  iniilted  was  a  private  adt  of  bankruptcy,  and  that  for  fome  time 
and  on  the  lith  after  Mr.  iW/tW/ appeared  in  publick  in  all  places  where  mer- 
MicClUo^mmit-  chants  refort,  without  fufpicion  of  his  being  a  bankrupt, 
tfd  a  priv^.c  aft  The  dealings  between  Mr.  Micbellznd  the  plaintiff,  as  it 
ofbaakruptcyj  appears  in  the  caufe,  commenced  in  1742,  and  continued  after 
McbeTforaJl  tbe  18th  of  Jpril  1743,  up  to  the  8th  of  June  following,  and 
traniadions  to     the  commifllon  of  bankruptcy  was  dated  the  30th  of  Novem^ 

the  plaint.ff,         ^^y.^   j^^^^ 

3Q00/.  The  tranfa6tions  between  them  from  the  i8th  of  yfpril,  1743, 

to  the  8th  of  June  following  were  of  various  forts,  but   appelnr 
to  be  fair  ones,  and  were  principally  in  negociating  bills  of  ex*   ' 
change  upon  which  the  plaintiff  advanced  toM.r,Michell  monej 
to  a  confiderable  amount. 

Several  fums  were  alfo  paid  by  the  plaintiff  to  Mr.  MicheU 
during  this  fpace  of  time;  fome  paid  to  Mr.  MichelPs  own 
hand,  fome  to  his  order,  fome  by  way  of  loan,  and  other  fums 
by  way  of  money  laid  out  for  his  ufe,  for  praemiums  on  in* 
furanccs  for  his  benefit,  and  for  duties  on  goods  imported  by 
him,  which  fums  amounted  to  712  /. 

It  appeared  that  the  fums  of  money  paid  at  different  times  by  ' 
Mr.  Michel/  to  the  plaintiff  for  and  on  account  of  thcfc  fevtral 
iranfuctions,  amounted  in  the  whole  to  3000/, 

The 
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The  aflignees  finder  the  commiffion  finding  thefe  fums  were  The  afli^aeet 
f  aid  by  Mr.  Michell  after  the  aft  of  bankruptcy  committed  by  ."."J^'^l^"" 
him,  they   brought  their  aftion  againft  the  plaintiff  for  fuch  fo^fo  mu'ch"hi4 
money  had  and  received  to  their  ufe,  and  recovered  a  verdid  and  received  to 
againft  him  for  that  money.  '^:^'::t^ 

againfi  him  for  3000/* 

Mr.  Billon^  the  plaintiff  here,  but  defendant  at  law,  in-  ^'V/**  infiftcdoii 
fitted  on  the  trial  to  have  the  fum  of  712/.  allowed  him  as  paid  ^j^^tliil^^ 
to  and  for  the  bankrupt,  and  it  not  being  allowed,  is  the  rea-  him  as  paid  to 

fon  of  his  bringing  this  bill.  *  andforchebanik. 

There  are  two  confiderations.  rX^"brm'^* 

Firfii,  Whether  the  plaintiff  is  intitled  to  this  allowance  ?      hispnjfcntbm 
Secondly^  If  he  is  intitled.  Whether  he  has  purfued  a  proper  ^^^l^^.ff^^^^ 
temedy,  or  whether  this  court  is  concluded  by  the  verdidi?         to  ha?e  th"I" i- 

And  thefe  qiieftions  muft  depend  upon  the  nature  of  the  de-  lowance,  and  the 
toand  of  the  affiguees  againft  him,  and  the  nature  of  the  re-  Xfiltu'j^VhkL 
medy  he  has  purfued .  becaufe  it  is 

As  to  the  nature  of  the  demand  of  the  affignees,  which   is '"a]'"  of  con- 
founded  upon  the  relation  of  the  aft  of  bankruptcy,  it  is  as  hard  Account",  and 
a  cafe  as  any  in  the  law,  as  this  relation  may  go  a  ^reat  way  therefore  a vro- 
back4  and  over-reach  all  tranfadlions  without  regard  to  their  f"  ("^JJ?/?' 
being  fair  or  fraudulent.  ^  thi«  cpwu 

It  holds  in  fales  of  goods,  and  payment  of  money,  and  it 
overturns  not  only  contrads,  but  ads  upon  record,  and  legal 
ads,  as  judgments  and  executions  executed  ;  where  thefe  ads 
happen  after  the  ad  of  bankruptcy  committed. 

It  is  faid  fidions  of  law  fhall  not  enure  to  the  prejudice  of 
any  tody,  but  are  invented  to  fupport  rights,  and  to  be  furc 
that  is  the  rule  ;  but  this  cafe  is  taken  out  of  another  gencrral 
rule,  which  has  been  adhered  to  for  the  fake  of  publick  uti- 
lity j  viz.  that  it  is  better  a  private  mifchief  (hould  enfuc, 
than  a  general  inconvenience.  Lex  citius  vult  tolerare  priva^ 
turn  damnum^  quam  publicum  malum,     i  Infl.  152.  b. 

But  fince  trade  has  increafed,  the  mifchiefs  and  inconveni- 
encies  have  multiplied,  and  therefore  the  late  ad  of  the  19 
Geff»  2.  was  made  j  and  this  cafe  is  within  the  recital  of  that 
ad,  and  one  of  the  principal  cafes  provided  for  by  it,  is  the 
negotiation  of  bills  of  exchange. 

And  though  theplaintiff  may  not  bring  himfelfftridly  with* 
in  the  ad,  yet  he  is  within  the  meaning  of  it,  and  the  court 
will  go  as  far  as  it  can  in  fupport  of  it. 
Secondh^  As  to  the  remedy  purfued  by  the  plaintiff. 
It  is  infifted  by  the  affignees,  he  ought  not  to  have  a  remedy 
here  againft  them,  for  that  they  recovered  at  law  by  their  own 
ftrength  ;  and,  as  he  failed  there,  he  ought  not  to  be  affifted 
here  :  But  it  does  not  appear  in  what  fliape  the  fet-off  was  of* 
fered  at  the  trial,  and  I  am  apt  to  believe  it  was  only  offered  in 
mitigation  of  damages, 

I  think)  from  the  nature  of  the  demand  againft  him,  he  is 
intitled  to  have  this  allowance  in  fome  fliape  or  other. 

It  appears  new  to  me,  to  permit  affignees  to  maintain  an 
l&ion  of  indebitatus  aJJumpfU  for  monc^  paid  by  a  bankru\)t  10 

at^oiYvev 
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another  perfon  after  a  fecret  a£l  of  bankruptcy:  I  always 
thought  affignees  were  obliged  to  bring  an  a£tion  of  tort^  either 
trover,  or  trefpafs,  and  the  Lord  Chief  Jufticc  Holt^  Parker ^  and 
Raymond  were  of  that  opinion. 

I  remember  Lord  Chief  Jufticc  Parker  declared  in  a  caufc  at 
'Guildhall^  the  j^Geo.  i.  that  he  knew  no  cafe  where  a  man 
might  not  maintain  an  ajfumpfit  for  money  wrongfully  taken 
from  him,  except  two,  vi%.  for  money  won  at  play,  and  for 
money  paid  by  a  bankrupt  bona  fidg  to  a  creditor  after  an  aA  of 
bankruptcy  committed.  And  in  cafes  where  trover  has  been 
brought  by  aflignees  under  a  commiifion  of  bankruptcy,  the 
courts  have  lean'd  againft  a  ftrid  conftrudlion  of  the  bankrupt 
ads,  to  the  prejudice  of  a  fair  creditor.  Vide  3  Lev.  58^  59^ 
Rider  v.  Fowle  on  a  fpecial  verdift. 

To  raife  an  ajfumpfit^  the  a/Tignees  muft  maintain  either  in  (tlBt 
or  by  relation  a  contract,  and  here  the  contract  upon  which  the 
ajfumpfit  is  maintained,  is  by  the  interpofitionof  the  bankrupt;  and 
therefore  I  think  he  ought  to  beconfidered  asthefaSor  of  theaf- 
fignees;  and  if  they  will  take  this  method,  and  affirm  the  contraA 
done  by  the  bankrupt,  they  muft  take  him  as  their fador  in  all 
%&.%  done  fairly  and  without  deceit.  Wilfon  v.  Boulter^  Raym. 

Upon  the  authority  of  that  cafe,  I  think  this  a  favourable 
adion  for  the  plaintiff' to  have  fuch  allowance,  becaufe  it 
makes  the  affignees  affirm  the  contrail  of  the  bankrupt,  and  am 
of  opinion,  that  the  verdifi  kt  law,  which  has  not  allowed  it, 
is  not  coiiclufive  upon  the  plaintiff*,  becaufe  it  is  a  matter  of 
contra£):  and  of  account,  and  confequently  a  proper  fubjeft 
for  the  jurifdidion  of  this  court,  and  the  plaintiff  ought  to  be 
allowed,  by  the  interpofition  of  this  court,  fo  much  as  injuf- 
tice  he  ought  to  have ;  and  I  recommend  it  to  the  aiSgnees  tp 
allow  the  fum  of  712  /.  to  the  plaintiff. 

February  the  24th,  1752.' 

Richardfim  and  Gibbons,  affignees  of  Alexander  Wilfon  ?  pt  .     .  *r 
a  bankrupt,  ■  J      ^^^  *   *• 

Bradjhaw^  Taylor^  and  Wilfony     —       — —         Defendants, 

Cafe  'yi. 
Drawing  and  re     /V    Trial  in  the  court  of  King's  Bench  before  a  fpecial  jury 
(drawing  bills  of  xTL  ^^^  ^^  coutity  of  MtddUfexy  Upon  the  following  iffues  out 
exchange  for       gf  ^hg  court  of  Chancery,  direded  by  Lord  Hardwicke. 
coiftinuaifoii  of  *      ^T/?,  If  Wilfon  was  a  trader  or  a  banker  within  the  meaning  of 
it  is  a  trafficking  f^he  a6ls  of  parliament  relating  to  bankrupts. 
'"  rSin*Thich**      ^^'^'^  ^^  ^^  ^^^  committed  any  acS  of  bankruptcy  within  the 

will  make  a  man  faid  ftatutes. 

liable  to  a  com-  With  regard  to  the  firft  it  was  proved,  that  Wilfon^  who  was 
Xt^'thlgha^^S^"^  ^o  ^^veral  regiments  from  the  year  1745  to  1751,  drew 
lohcnfuestothcupon  Capt.  JohnfonyVfho  was  likewlfe  an  agent  \n  DubUn^  by 
bankrupt  by  fo    ^iUs  tQ  thc  amoujit  of  zS  jjOOO/.   and  upwards,  and  that  John- 

doing.      See  •  '  •' 
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/m  redrew  to  ttie  amount  of  290,000 /.and  vpwafdsion  fflf/in^ 
but  there  was  no  commiffion  money  allowed  to  either  fide. 

It  was  proved  in  the  caufe  by  Mr.  Porter^  Mr.  Linch^  Mi*. 
Mathias  Mr.  TeJUr^  and  others,  confiderable  merchants  in  the 
city  of  London^  that  drawing  and  redrawing  bills  of  exchange, 
for  fuch  large  fums,  arid  a  continuation  of  it,  is  a  trafficking  in 
exchange,  and  a  tradings  which  in  their  apprehenfion  would 
make  a  man  liable  to  a  commiflion  of  bankruptcy,  though  no 
commiffion  money  had  been  allowed  on  either  fide,and  notwith- 
fianding  a  lofs  enfued  by  thefe  tranfa£lions  to  the  bankrupt. 

The  evidence  of  Mr.  JVilfinh  being  a  banker,  Was,  that  he 
kept  a  clerk  who  was  in  the  nature  of  a  cafhier,  to  receive  and 
pay  money,  and  that  for  feveral  years  together,  officers  and  their  ^ 

widows,  and  other  perfons,  not  belonging  to  regiments, 
paid  money  into  JVilf$n*%  hands,  and  the  cafhier  gave  account- 
able notes  for  the  fame,  and  thefe  perfbns  dreW  from  time  to 
time  upon  tfilf$n  for  fuch  fums,  payable  either  to  bearer  or  or-^ 
der,  as  they  thought  proper,  but  the  books  Were  not  kept  in 
the  fame  manner  as  bankers  do,  and  it  appeared  in  proof, 
that  if  fFilfin  received  any  large  fum,  he  paid  it  into  the  ihop 
of  his  own  bankers,  MefTrs.  Drummondt^  and  from  the  year 
1740,  to  1 75 1,  paid  30,000/.  a  month  into  the  faid  (hop,  and 
that  be  only  had  in  cafb  by  him  about  3  or  400/.  to  anfwer 
any  fmall  draughts ;  but  that  for  large  ones  he  gate  the  per-* 
fons  draughts  upon  MefTrs*  Drummonds* 

The  jury  before  they  delivered  their  verdift  afked  Lord  Chief 
Juftice  £//,  Whether  fuch  drawing  and  redrawing  as  aforefaid| 
was  in  point  of  law  a  trading  i 

Lord  Chief  Juflice  Lee  faid,  it  was  not  fo  much  a  point  o( 
law,  as  a  fad  to  be  determined  by  them  on  the  ufage  and  opi-» 
nion  of  merchants,  and  that  if  they  paid  any  credit  to  the  mcr^ 
chants  who  had  been  examined,  and  were  men  of  charai^er^ 
this  was  a  trading  |  accordingly  a  verd id  was  given  for  the 
plaintiflFs.  The  jury  on  the  iirfl  IfTue  finding  ffilfin  a  trader 
|enerally  within  the  bankrupt  ads :  And  on  the  fecond  ifTuf 
finding  him  a  bankrupt  within  the  faid  ads. 

JOicemiir  the  lift,  iTSi* 

Ex  parti  Marfhal  and  others* 

Cafe  ;3i 

MR.  Garwi^  of  TVorceJitr  drew  a  great  number  of  bills,  g, dttwzftggt 
payable  to  Fere  and  yf/gili^  upon  Hatton^  who  had  no  ef^  pomheiftff  bUi# 
fcfts  of  Garway'%  in  his  hands,  but  however  accepted  the,bill?  A^l^nHli 
for  the  honour  of  the  drawer.  bid  no  effee$  of 

G/iift  bit  handle 
M  accepted  tbem  for  the  honouf  of  the  drawer.  G,  bfcofbe^  a  banjcttfpt^  end  If.  Vydteant  cf  the  gieaf 
ftimt  be  paid  on  account  of  fuch  acceptance,  becomes  bankrupt  like  wife. 

TbebiU'hcUeri  prove  under  both  conunif&ons,  ajid  receive  dividends,   but  not  fulieient  t0  (Tay  20  x.  in 
tbepooad. 

^}>*  cLJ^gntet  of  H:  pray  to  ftand  in  the  place  of  the  bill-holders  ^ro  tanto^  ai  they  had  tc^citei  uftdir 
ft'»  commiflion  a^aioft  the  cftatc  of  Garway,  ^  - 

Vol.  I.  K  Oorwa^ 


\^0  Bankrupt. 

Garwayhccomt%  a  bankrupt,  ^.tiA  ttatton^  by  means  of  tlie 
great  fums  he  paid  on  account  of  fuch  acceptance  as  befo^ 
mentioned,  becomes  bankrupt  likewife. 

The  bill-holders   prove  under  both  commiflions,  and  re- 
ceive dividends,   but   not  fufEcient  to  pay  20 J.  in  the  pound  : 
And  in  April  laft  upon  a  former  day  of  petitions,  Marjbaly  bfc. 
the  affignees   of  Hatton  preferred  a  petition  to  Lord  CbanciUsrj 
and  prayed  to  ftand  in  the  place  of  the  bill-holders  pro  ^ttrnto^ 
as   they   had  received  under  Haiion*s  commiffion  againft  ttfe 
eftate  of  Garway ;  Hatton^  as   was  infifted  by  the  petitioner's 
counfel,  being  to  be  confidered  as  a  furety  for  the  debt,  and 
Garway  a  principal ;  and  Lord  Chancellor  at  the  former  hearrnfg 
made  an  order  accordingly  5  but  it  being  ftrongly  objeded  by 
the  counfel  for  Garwafs  creditors,  that  this  would  be  tbarglilfg 
Garway  s  eftate  doubly,  directed   the  petition  to  ftand  over  5 
His  LordHiip      and  on  its  coming  on  again  this  day,  his  Lord  {hip  ordered,  that 
ft^*idV**^d  *     ^^^  petitioners,  as  aiEgnees  of  Hat ton^  fliould  ftand  in  the  plaee 
teTpro'tanto^^ga   of  the  bill-horders  pro  tantp^  as  Hattonh  eftate  had  'paid  bn  at- 
h:*  efiate  bad    count  of  his  acceptance  of  the  faid  bills,  but  ftiould  not  be  itt* 
Sf  hiracTran'ce  ^*^'^^  '^  ^"y  dividend  from  Garwafs  eftate,  till  the  bilUhoWtft 
cf  the  faid  bills,  had  received  a  full  fatisfatSlion  for  their  debts;    and  if  the  far* 
but  not  to  receive  plus  of  Garwa/s  eftate,  after  the  bill-holders  were  fully  fatiJ- 
ulmclrLi^,  fied,  fliould  not  be  fufficient  to  anfwer  what  HattonYiKA  paid^ 
till  thei///.      '  the  acceptor  of  Garway  %  bills,  then  his  Lordfliip  declared  tbic 
hQidiri\iz^xt'     nothing  in  this  order  fhould  prejudice  any  right  the  pletiticm-i> 
faftion  for  their  ^^^  might  have  by  action  agamft  the  perfon  of  Garufay  Jor  the 
debts.  refidue  of  their  demand,   notwithjianding  GarWay  hai  bad  %is 

certificate  ;  for  his  Lordfliip  faid,  it  feemed  to  him,  as  if  Hat^ 
/^»'s  demand  did  not  properly  arife  till  after  the  ifluingbf  the 
commiilion  againft  Garway  ;  becabfe,  though  there  is  an 
implied  contracSl  between  drawer  and  acceptor,  yet  there  is  no 
breach  on  the  part  of  drawer  till  after  his  bankruptcy,  Md 
confequently  Hatton  is  not  a  creditor  under  the  commifiony 
becaufe  his  debt  is  fubfequent  to  it ;  nor  does  he  fall  under  the 
defcription  of  perfons*  in  the  7  Geo.  i.  who  may  fue  oiit 
commiflions,  though  their  debts  are  payable  at  a  future  day. 
Inhere  debitum  in  prafenti  folvendum  in  futuroj  but  here  it  Vitt 
contingent  whether  it  would  ever  be  a  debt,  as  Garway  might 
not  have  failed. 

The  counfel  for  the  petitioners  mentioned  the  cafe  ex  parti 
ff^altoffy  Dec.  23d,  1743,  in  the  matter  of  Winfmori*s  bank- 
ruptcy,  where,  as  he  ftated  it.  Lord  Chancellor  made  an  brdfir^ 
that  the  affignees  under  the  commiiSon  againft  the  acceptOTy 
Ihould  come  under  the  commiffion  againft  IFinfmore  thedrawtr 
pro  tanto^  as  the  acceptor  had  paid  on  account  of  fuch  bills,aflf 
to  receive  a  dividend  rat^ably  with  the  reft  of  the  creditors. 

Lord  Chancellor  faid,  that  the  order  alluded  to  in  Winfmtrit  , 
bankruptcy  was  not  as  ftated,  nor  was   it  applicable  to  thil 
cafe,  but  that  fuppofing  the  two  cafes  to  be  fomething  fimilar,  ■ 
be  thought  the  directions  he  had  now  given  under  the  prefeat 
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petition',  were  the  juftice  of  the  cafe;  and  therefore  bad  or** 
dered  accordingly. 

June  the  21  ft,  X753. 

Bx  parti  Marfhal   and  others :    In  the  matter  of  Hatton  a 

bankrupt. 

^Kr^JTKIN  a  nacrchant  at  Brijlol  had  large  dealings  with  Cafe  74. 
^  Mr.  alderman  Garway  of  IVorcefler^  who  had  Hatton^  now  jVatkin  of  Brif^ 
a  bankrupt,  for  his  correfpondent  In  London^  and  it  was  agreed  /o/ hid  large 
between  Garway  and  Hatton^  that  the  latter  (hould  anfwer  all  dcaUngi  witTi  <7. 
dnughts  that  ^^//f/A  (hould  draw  upon  him  on  account  of  who  h»d  jS«(>«, 
Ganvay  ;  /Catkin  draws  accordingly  on  Hatton  for  4000  /.  who  now  a  bankrupt^ 
accepts  itj  tho'  he  had  noeffeds  of  Garway's  in  his  hands  ^l^^^'^''''^]!^'" 

-         .  T»i_  ^    t  •     1  •  1  .  acne  in  x-#iiae«. 

the  time :    1  he  payee  of  this  draught,  upon  the  acceptor's  non-  it  wai  agreed  be* 
payment,  applies  to  the  drawer  who  pays  it.     tVatkin  applied  to  ^^«^"  ^-  ^^ 
be  admitted  a  creditor  under  the  commiffion  againft  Hatton^  the  hf^^'/h^iVM- 
acceptor  of  the  draughts,  and  is  admitted  by  the  commiifioners.  fwer  alldraugbti 

The  affignees  of  Hatton  petition  now  againft  this  admiiEon  a '^??'*"* 
of  fFatiin^  as  Hatton  had  no  tSt8i%  of  Garway' %  in  his  hands,      him  on'a^o"ul!t* 

of  G.  PTatkin 
dnwi  apMHnfingly.  upon  Jlattw  for  4000  /.  who  accepts  it,  though  be  hud  no  effeSii  of  G.*s  in  hix  hards  ) 
the  payee>  on  the  acceptor*!  non-payment^^  applies  to  the  drawer  who  pays  it.  fVatkin  appiiei  to  be 
•danttetf  a  creditor  upon  the  commiffion  againft  Hatfn^ 

The  ifieement  between  Garway  and  Hatton  puts  the  latter  to  all  intents  in  the  fame  fituation  at  G* 
bimielfy  ani  therefore,  though  he  bad  no  effeEli  in  bis  bands  at  the  time,  h«  has  by  his  agreement  made 
lumfelf  ]uhle,  and  H^etluH  has  a  right  to  come  in  as  a  creditor  under  the  commiffiun  againft  Hatton^ 

L&ri  Cbancilkr  :  I  will  confider  it  firft  as  it  ftands  between 
IFatJtim  and  Hatton:  If  payee  receive  the  money  comprized  in 
the  draiigbt  of  tTatkiny  he  may  bring  an  a3ion  againft  Hatton  - 
in  the  name  of  the  payee,  who  will  be  confidered  as  a  truftee 
fw  tha  drawer,  or  he  may  bring  an  adion  in  his  own  name 
againft  Hatton,  if  he  had  effedts  of  H^atkin  at  the  time  of  the 
acceptance  fufficient  to  anfwer  the  draught ;  but  if  he  had  not 
efie^,  but  only  honoured  the  draught,  fuch  adion  cannot 
be  maintained  ;  or  if  in  this  cafe  Hatton  had  paid  it,  inftead 
of  being  a  debtor  to  ^F^Miff,  he  would  have  been  indebted  to 
Umon  pr§  tanto ;  and  fo  it  was  determined  in  the  Houfe  of 
Lords,  a  writ  of  error  from  the  court  of  King's  Bench. 
But  ceniider  it  now  as  it  ftands  between  Garway,  If^atitnp 
I  ind  Hatton  :  fVatkin  appears,  at  the  time  he  drew  on  Hatton,  to 
have  had  effects  in  Garway* s  hands  of  more  value  than  the 
amount  of  this  draught,  and  as  there  was  fuch  an  agreement 
as  I  have  before  mentioned  between  Garway  and  Hatton,  the 
Jattcr  is  to  all  intents  and  purpofes  juft  in  the  fame  fituation 
as  Garway  himfelf  ^  and  therefore,  though  he  had  no  efFcd^ 
in  his  hands  at  the  time^  has  by  his  agreement  made  himfelf 
liable. 

Ka  The 
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The  hmt  rule  will  bold  therefore  under  a  tommiKicn  ci 

bankruptcy  at  in  an  aiSion  at  law,  and   upon  thefe  circom* 

fiances,  ff^atiin  has  a  right  to  come  in  as  a  creditor  under  the 

*  commiffion  againft  HatiM^  and  therefore  the  petition  of  the  af« 

fignees  muft  foe  difmifled. 


seiOfetfi^spir.    (L)  WSOj^t  aOCgnccs  Imll  be  rbarsco  ioitf^  tittered* 

Bank*  Laws, 

i6a. 

O^oUr  the  aad^  I74X« 

Ex  forte  Lane. 
Fide  under  tbe  divifm^  Rule  as  U  AJfignetu 

se«  Often,  15X.  (M)  Kule  00  to  parfticrll^tp. 

After  fl/Vtfry  term,  1736. 

Beajley  v.  Beajley. 

Vide  under  the  divifany  Joint  and  feparate  Commijpin^^ 

Augufl  i\it  6tb,  1740. 
Ex  parte  Banks. 
Vide  under  tbe  divijion^  Rule  as  t§  Creditors* 

March  the  29th,  1743. 
Ex  parte  Vogue!  and  others. 

Cafe  75.  A  Separate  commiffion  had  been  taken  out  againft  perfons 
A  fcparatccom-  ^fHJ^  ^j^q  ^^^e  formerly  partners  ;  the  petitioners  beingjoint 
^^T^nT  ^^^^''^ors  pray  by  their  petition,  that  the  joint  cfFeas  feiacd 
formerly  part-     Under  the  feparate  commiffion  may  be  divided  in  the  firft  place 

cr'e"itow  u^tn  all  ^'"^"S  ^^^  P^^^  Creditors. 

appilcauolruTt^^  The  Attorney  General,  counfel  for  the  petitioners,  infifW 
court  are  let  tat  they  muft  have  fome  way  of  fecu  ring  the  joint  cffeSs,  that 
ihdrtb^o^any  ^^*^^y  "^*y  not  bc  imbczilcd  by  the  creditors  under  the  feparate 

t^cmand  on  ac-    COmmiffion. 

count  <-f  the 

jiftncrfhip  againlV  rhe  aflignew  of  the  ff paratc  eftate,  who  are  dire^Jed  to  fell  the  whole  eflfeftf,  i«^ 

de^'oiit  ih*  money  jn  the  bank,  but  to  make  no  dividend  till  the  fuit  is  determined  t   The  joint  creditort 

ta  prove  theT  Aiebii  ur.dex  trie  cogirT;iflion  in  the  mean  lime  without  prejudice. 

Ltri 
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'  Lord  CbanciUor :  I  leave  the  petitioners  at  their  liberty  to 
bring  a  bill  for  relief  for  any  demand  in  their  petition,  or 
any  other  demand  on  account  of  the  partnerfhip^  againft  the 
affignees  of  the  feparate  eftate,  before  the  laft  day  of  next  Eqflir  'v 

term  > 

And  I  direfl  the  affignees  under  the  feparate  commiffion,  to 
proceed  to  a  fale  of  the  whole  efFrSs  feized  under  thecommif- 
fion,  and  to  depofit  the  money  arifing  from  the  fame  in  the 
bank  in  the  name  of  the  affignees,  but  to  malce  no  dividend  till 
the  fuic  is  determined  ;  and  in  the  mean  time  let  the  joint  cre- 
ditors be  at  liberty  to  come  in  under  the  feparate  commiffion, 
and  prove  their  debts  without  prejudice. 

Jugufi  the  2d,  1744. 

£x  parti  Crifp,  in  the  matter  of  his  bankruptcy, 

IN  1742,  the  petitioner  i?«riMi;^,  and  Barhuty  became  co^  Cafe  76. 
partners,  and  were  jointly  concerned  in  ereding  an  amphi-  a  commiffioii 
theatre  at  Ramlazb^  and  in  makinz  and  laying  out  eardens  for  ""T  iflu«  «••»»<* 

-.1-  ri  ii.         ®ii^®  Sf.  ^     one  p«rtner  of  t 

the  entertainment  of  the  public ;  and  the  copartnerfhip  was  to  for  a  joint  debt, 
continue  upon  the  foot  of  the  faid  undertaking  for  a  certain  thooiliuaaiofi 
term  of  years,  yet  fubfifting,  upon  and  under  certain  covenants,  ^JJI^^JSft"* 
provifoes  and  agreements,  contained  in  a  certain  deed  or  inftru-  one,  without 
mentduly  executed  by  the  petitioner  J?tfr»afy,  znABarhit.  The  joimngthc  other 
amphitheatre  beingcrefied,  and  the  gardens  laid  out  according  to  *^  '*^**' 
the  fcheme,  the  premifles  were  afterwards  provided  and  furnifh* 
ed  with  all  things  ufeful  and  necelTary  %o  make  the  undertaking 
compleat,  and  on  that  account  many  large  fums  of  money  were 
laid  out,  and  debts  contraded  with  the  different  workmen  and 
tradefmen. 

Some  difference  afterwards  arofe  between  the  petitioner  Bur* 
uAjy  and  Barbuty  who  endeavoured  to  difpoflefs  the  petitioner  of 
bis  eftate  and  intereft  in  the  undertaking,  and  to  get  the  managei- 
ment  thereof  wholly  into  their  own  hands ;  and  in  order  thereto, 
a  commiffion  of  bankruptcy,  on  the  firft  of  Fib.  1742,  ifiued  a^- 
^ainfithe  petitioner  alone,  upon  the  petition  oflVtUiamPirritt^ 
wbo/e  debt  had  been  contrafled  on  account  of  the  undertaking,. 
ind  was  due  from  the  petitioner£»r/7tf3y  and  jBat^m/ jointly,  an^ 
as  partners,  and  not  from  the  petitioner  alone. 

By  an  order  made  the  i8th  of  Fib.  1742,  upon  a  former  pe- 
tition, it  was  ordered  that  the  commiffioners  ihould  execi^te  ^ 
piovifional  affignment  of  the  petitioner's  eftate  and  eiFeds,  and 
that  the  parties  (hould  proceed  to  a  trial  at  law  in  {he  cou'-t  of 
Common  Pleas,  in  an  a&ion  of  trover,  to  be  broHghf  by  the 
petitioner  againft  the  provifional  aflignee. 

On  the  9th  of  Jum  1743,  the  ad^ion  was  tned  before  Lord 
Chief  Juftice  ff^llnj  when  his  Lordfhip  declared  that  the  peti« 
tioner  had  committed  an  zd  of  bankruptcy  ^  but  it  appearing 
that  the  debt  upon  which  the  commiffion  was  taken  put  was 
due  from  the  partnerftiip,  his  Lordihip  doubted  whether  the  comr 
mUHon  iflued  regularly,  and  direded  a  verdid  to  be  found  for 
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the  petitioner,  fubjeft  to*  the  opinion  of  the  court  ofConirrioit 
Pleas  :  and  on  the  5th  of  May  I744»  after  hearing  counfel  on 
the  matter  rcferved,  the  court  of  Common  Pleas  pronounced 
judgment,  and  declared  the  commiffion  iiTued  regularly. 

The  commliBoners  afterwards  proceeded  in  the  execution 
thereof,  and  feveral  debts,  amounting  to  3065/.  i()5*  11  d.  i^ 
were  proved  under  the  commiiTion,  and  all  of  them,  except 
47/.  31.  ^d.  were  the  debts  due  from  the  partnerfliip. 

Since  the  commiffion  ifiued,  Bumahy  and  Barbut^  by  the  per* 
teption  of  the  profits  of  the  undertaking,  received  much  mors 
than  would  fatisfy  all  the  joint  creditors,  all  of  whom,  fince 
proving  their  debts  und^r  the  commiffion,  had  received  from 
Burrtaby  and  Barbut  either  a  fatisfadion,  or  undeniable  fecu- 
rity  for  the  fame. 

The'petirioncr  offers  to  pay  into  the  bank  of  England  fuch  a 
fum  as  the  court  Oiall  think  proper,  on.being  allowed  axeafon- 
able  time  for  the  doing  thereof,  in  fatisfa£tion  of  the  debts  fo 
proved  under  the  commiflion. 

And  therefore  prays  that  it  may  be  referred  to  a  mafter  to  fee 
what  the  provifional,  and  other  aflignees  had  received  of  the 
petitioners  joint  and  feparatc  cftate  ;  and  how,  and  to  whoijd^ 
and  for  what  the  fame,  or  any  part  thereof,  have  been  difpofed 
of  and  applied  ;  and,  after  juft  allowances  made,  ttiat  they 
might  affign  to  the  petitioner  fuch  part  of  his  eftate  an4  ef- 
fedls  as  ihould  appear  to  remain  in  their  hands  \  and  that  the 
maOtr  might  alfo  inquire  which  of  the  creditors  had  received 
any  fatisfadion  or  fecurity,  and  from  whom,  for  the  debts  fo 
by  them  refpeftivcly  proved  under  the  commiffion  :  And  that 
in  cafe  any  of  them  who  had  received  fecurities  for  their  debts 
ftould  dedl  to  receive  fatisfaftion  out  of  the  money  he  now 
offered  to  pay  into  the  bank,  fuch  fecurities  might  be  afligned 
to  the  petitioner,  or  to  perfon^  whom  he  (hould  appoint,  in  or- 
der to  recover  the  money  due  thereon  5  and  that  upon  pay- 
ment or  making  fatisfadlion  to  the  feveral  creditors,  who  had 
proved  their  debts  under  the  commiffion,  the  fame  might  be 
fuperfcded. 

Lord  Chancellor :  I  do  not  blame  Mr.  Crifp  the  petitioner  for 
iiot  applying  fooner  to  the  court  for  z  fuperjedeas^  becaufe  by  t 
former  order,  a  trial  with  regard  to  the  bankruptcy  being  di* 
refted,  it  was  neceffary  that  trial  (hould  be  had  lirft. 

When  this  cafe  came  originally  before  me,  I  thought  it  t 
pretty  new  one  j  a  commiffion  of  bankruptcy  taken  out  againft 
one  partner  for  a  partnerfliip  debt,  without  joining  the  other 
partners  in  the  commiffion,  and  therefore  direSed  a  trial  of  the 
bankruptcy  before  Lord  Ch.  Juf.  tVilles, 

Whatever  doubts  I  might  have  before,  It  is  now  eftablifhcd 
to  be  law,  on  the  tJnanimous  opinion  of  the  court  of  Common 
Pleas,  that  a  commijjion  of  bankruptcy  may  iffue  againft  one  part- 
jier  only  for  a  joint  debt  5  though  to  be  fure  in  an  aSiioH  at  law 
iHgainJl  one  partner^  it  could  not  be  maintained  unlefs  the  other 
two  are  joined  in  \u 

Th« 


..  The  cpmmifliQncrs  have  certified  that  this  is  a  proper  time 
tofuperfede  the  cbmmiifion,  and  that  the  circ  urn  fiances  are 
likewife  proper  for  doing  it. 

But  fuppofe^the  majority  of  creditors  prefent  at  any  meeting  Though  a  majo- 
majr  have  faid.    We  delire  you  will  certify  that  the  commif-  ^»^y  of  crediton 
iioa  ought  to  be  fuperfe^ed,  and  one  creditor  has  declared  he  t'hatacomm^afoQ 
Ihall  be  able  to  prove  in  a  few  days,  and  defired  a  delay;   the  ought  to  be  fu- 
court  would  certainly  in  that  cafe  refufc  to  fuperfede  the  com-  ^^^^\^^^  f  * 

',rr  '1      •  '     /    i_  J-  -  f  •  I      nieeting  for  that 

miiuon,  and  give  fuch  creditor  an  opportunity  of  provmg  the  purpofe,  yet  if 
debt,  ID  thefirtt  place,  or  otherwife  the  bankrupt  may  remove  into  one  creditor  fays, 
a  foreign  country,  and  fuch  creditors  who  were  under  any  inca     ^^^^  j^  a*fcw'** 
pacity  of  proving  befo;:^^  from  particular  circumftances  lofe  their  days,  do  not 
debts.  \  '  ""»^y  y"'  ^*>« 

In  the  prefent  cafe  Burnahy  and  Barhuty   the  two  other  part-  fu^^rf^e,  ti?l^ 
ners,  fuggeft  that  they  are  creditors  for  a  large  fum,  and  intend  fuch  erediiorhas 
to  provc^thcir  debts  under  the  commiffion,  and  therefore  oppofe  ^^ovThhTdibu 
the  commiffion's  being  fuperfeded. 

But  admitting  they  are  creditors  they  run  no  hazard,  for  I  do 
not  find  Mr.  Crifp  has  much  more  effedts  than  his  (hare  in  the 
partnerfhip,  and  they  have  the  whole  partnerftiipefFeds  in  their 
hands,  and  therefore  I  lay  no  iltefs  upon  their  objedion  to  the 
fufirftdias^ 

But  at  the  fame  time  I  do  hot  think  it  right  todireft,  as  the  Wherethere  it 
petitioner  defires,  that  the  fecurities  given  by  the  other  two  foJ*c"y,*^'**aid*"^ 
partners  to  the  creditors  who  have  proved  debts  under  the  com-  luietyVays  ofF 
miffion,  (bould   be  afligned  to  the  bankrupt.     Indeed   where  ?***!  ^«*J^'»  ^« 
there  is  a  principal  and  furety,  and  furety  pays  ofF  the  debt,  he  haveanaffign- 
is  intitled  to  have  an  affignment  of  the  fecurity,  in  order  to  en-  mem  of  the  fe- 
able  him  to  obtain  fatisfaSion  for  what  he 'has  paid  over  and  ^"m^too^btarn^ 
above  his  Qwn  (bare ;  but  it  wil]  be  extremely  hard  if  Ifhouldorder  fatisfaaion  for 
a  fecurity  given  by  Burnahy  and  Barbut  folely  and  feparately  to  what  he  ha?  paid 
the  creditors  for  the  payment  of  their  debts,  to  be  affigned  to  ^^a"",^^  ^*  °^'* 
Crtfp^  and  therefore  I  wjH  give  fuch  diredions  as  will  effedtual- 
ly  anfwer  the  intent  of  all  parties. 

His  Lordfhip  ordered  that  upon  the  petitioner's  paying  with- 
in one  calendar  month  from  the  date  hereof,  to  all  the  credi- 
tors who  have  already  proved  their  debts  under  the  faid  com- 
miiSon,  the  whole  of  their  refpe<ftive  debts  fo  proved  by  them 
under  the  commiffion,  and  the  cofts  of  the  commiffion  and  of 
the  proceedings  at  law,  the  commiffion  be  thereupon  fuperfeded: 
And  he  alfo  ordered  that  the  ftv'eral  creditors  of  the  petitioner, 
^o  h^ve  proved  their  debts  under  the  commiffion,  do  affign 
the  feveral  fecurities  that  have  been  given  to  them  by  any  of 
^ihe  partners,  for  their  refpecSive  demands  proved  under  the 
commiffion,  toatrufteeor  truftees  to  be  appointed  by. the  com- 
miffioners,  in  truft  to  fecure  to  the  petitioner,  and  any  other  of 
the  partners,  fo  much  money,  as  he  or  they  have  refpeftively 
paid  or  ihall  pay  towards  the  difcharge  of  fuch  debts,  over  and 
above  their  refpedivc  juft  portions  thereof ;  and  ordered  that 
-the  affignecs  under  the  commiffion  dore-4ffij»n  to  the  petitioner 

K4  all 
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t\\  his  eAite  and  effefis  which  have  been  alSgned  to  them^ 
and  that  they  come  to  an  account  before  the  commiffioners,  for 
the  eftatc  and  effeds  of  the  petitioner  come  to  their  hands,  and 
that  they  pay  to  the  petitioner  the  balance  which  upon  fuch 
account  to  be  taken  (hall  appear  to  be  remaining  in  their  hands* 
But  if  the  petitioner  (ball  make  default  in  making  the  fcvera} 
payments,  within  the  time  before  limited,  his  Lordibip  in  that 
^iife  ordered  that  the  commiiBoners  be  at  liberty,  and  do  there* 
after  proceed  in  the  execution  of  the  <:ommiffiont 

Dicimhif  the  23d,  1742. 

Ex  parti  Baudien 

J^iflf  under  tbi  Divifion,  Joint  andfeparate  Cuami^oih 

'January  th  2^d,  J745. 
Bit  parte  Bond  and   Hill. 
Vide  under  the  fame  Pivifion, 

JoKuarj  the  20th,  I746# 

Ex  paru  Titnen 
liafc  77. 

|r  triikmafi,MTTAYCiDCK,  afilkman,  entered  into  partnerfhfp  with 
F.  a  dealer  in     f"!   Prancis^  %  dcskr  in  coals,  to  be  mutually  partners  in 

f:oalt,  are  part*     ^    JT~        .  ' 

neriinboth  ^^^^  ^"«^«^- 

tridet. 

They  aft^rwardi  $0010  years  aftcrwards  they  agreed  todiflblve  the  partneHbipi 
diffuive  the  part-  ^^^  ^^  ^^^  ^^^^  ^f  jj^g  diffolutiou,  upon  the  balancing  of  ac- 
gives  /f.  areieafe  couDts,  Francis  givcs  Haycofk  a  rclcafc  of  all  demands,  and  took 
pfaUdemands^  upon  him  the  payment  of  debts  due  from  the  coal  trade,,  and 
iirtwyment  ^^^^^^^  ^^^  payment  of  the  debts  from  the  fUk  trade,  and  the 
pf  thedebadue  rcfpe^tive  debts  were  affigned  accordingly. 

from  the  coal 

ffa4e,  and^*  t)^  4ebtf  from  the  filk  trade,  a|id  tl^e  refpcaive  defctt  «re  affigqecl  tccprdift|ly« 

fi.  dies,  and  ^,  Haycock  died,  and  foon  after  his  death  a  commiffion  of  lianlF^ 
FommiiTwn  is  juptcy  was  taken  out  againft  Franch^  and  by  virtue  of  a  war- 
F.  a«d**^*aief-  '^"'  of  j'elzure  the  mefienger  under  the  commiffion  attempted 
feoc.et  fitt^mpc  to  feisie  the  efFeds  of  Haymk  in  the  hartds  of  his  reprefentative» 
'ffU^oVS^*^   who  oppofed  the  meiTcnger,  and  turned  him  out  of  poflfeffion. 

thehd^^!  pt  hi«  trprti^jitatitre,  isoppol^4«  j|nd  turned  out  of  pofff^ffioH* 

S^JjonS-^'  ^  petition  was  preferred  by  the  affigttee  of  frattiis,  com^ 
planing  of  the     plainins  of  this  fQr^o  IIPOA  tbe  incifeDgert 

force  Upon  the  XjtJ 


L^J  thaiUitUr  ^^s  of  opinion^  that  by  virtue  of  the  releafe  ^y  ^^  ^^^^t  of 
from  Franm  to  Haycuk^  the  whole  property  of  the  filk  trade  ^^"^^  ^;^^ 
from  the  diflblution  of  the  partnerfliip  vefted  in  Haycotk^  and  of  the  fiik  trade 
that  the  affignee  could  ftand  in  no  better  light  than  Franhis  ''^^'^  ^'  *?* 
himfelf,  who  had  relinquiflicd  all  his  claim,  and  therefore  Jr.'ftandi^'i  no 
that  the  goods  of  Haycock  ought  not  to  have  been  feixed  at  all  better  li^ht  tbaa 
under  the  commiffioh  againft  Frattcit.  ^^^lik. 

Ottght  aot  to  hi? e  been  (eited  ander  the  commiflioa  agkinft  F* 
Bat  though  the  taking  of  tbcfe  goods  by  the  meflfenger  was 
illegal,  yet  the  turning  him  out  of  pofleiSon  by  force  cannot 
be  juftined,  for  the  owner  of  the  goods  ought  to  have  aflerted 
his  right  by  a  due  Courfe  of  law  i  however,  the  evidence  on 
the  part  of  the  petitioner  Was  fo.  flight,  that  it  does  not  by 
any  means  fupport  the  charge,  and  therefore  his  Lordlhip  PetitiAndifinir. 
dijTmifled  the  petition  with  cofts.  ied  withco^. 

DecembcrAhe  2ift,  1752* 
In  the  matter  of  the  Simpfons^  bankrupts. 

^OHN  Simpf§n  the  elder,  and  Thomas  Simpfon  his  coufin.  Cafe  78* 

J  were  partners  for  a  fpecial  purpofe. 

Jobm  the  elder,  Thmas^  and  John  the  younger,  were  alfo 

partners. 

A  oommiflion  was  taken  out  againft  John  the  elder  and 

Tbotnat. 
John  the  elder  afterwards  died. 
A  fecond  commiffion  was  then  taken  out  againft  John  the 

younger,  and  Thomas. 
Afterwards  Tbosnas  died. 
A  feparate  commiffion  was  now  taken  out  againft  John  the 

younger. 
The  prefent  petition  was  prefented  on  behalf  of  the  aflignees 

under  the  fecond  commiflion  to  fuperfede  the  feparate  com- 

miffion,  as  feparate  creditors  may  by  order  come  in,  and  prove 

dicir  debts  under  the  former  commiflion. 

Mr.  SoUicitor-general  for  the  petitioning  creditor  in  the 

fepartte  commidion,  cited  ex  forte  Rollinfon^  4th  of  February 
1735,  to  (hew,  notwithftanding  a  joint  commiflion  is  depend- 
ing, that  feparate  creditors  might  take  out  a  feparate  conimif*- 
fion. 

The  cafe  cited  was  as  follows :  RoUinfon  was  a  bond  ere* 
ditorof  i#.  and  B.  A  joint  commiffion  was  taken  out  againft 
them,  and  alfo  two  feparate  commiifions ;  RoUinfon  proved  his 
debt  Under  the  joint  commi^on,  and  afterwards  petitioned 
to  be  admitted  a  creditor  under  each  of  the  feparate  commif- 
fiont.  l^ord  Talbot  would  not  grant  the  petition^  becaufe  '\% 
Would  break  in  upon  the  rule  of  equality  amongft  creditors 
^nder  commiffions  of  bankruptcy  eftablifhed  in  this  court, 
but  gave  the  petitioner  a  fortnight  to  make  his  election,  whe- 
Mer  he  would  come  under  the  joint,  or  the  feparate  commif- 
69Q)  >n4  V^ould  not  fuperfede  the  feparate  commiflion. 
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Formerly  where  Lord  Chancellor :  Formerly,  where  there  were  fcveral  pairt- 
r.l"aruers/thc  "^^5»  ^^^X  ^^^^  ^^  ^^^^  ^"^  fcparate  conimiffions  againft  each 
cuftom  was  to     partner,  as  well  as  a  jpint  commifHon. 

c^mTffi*^^*"'*  ^^^^  pradice  being  of  lat^  thought  a  very  unreafonable 
gainft  each  part-  ^"^>  ^^  occafioning  great  confMfion  with  regard  to  bankrupts 
Tier,  as  well  as  a  effects,  has  been  dilcounten^nced.  The  prefent  cafe  is,  one 
ItThlTiS  ^"^viving  partner  of  three  perfons,  the  joint  efFeds  veft  in  him 
Jate  thought  a  '"  l^W,  and  under  this  commifEon  may  be  properly  diftributed. 
very  unreaioj^-  A  Creditor  by  bond  upon  the  partnership,  after  a  joint  com- 
occtJiontngVe"^  miffion  is  depending,  takes  out' a  feparate  commiflibn  againft 
confufion  with  ^ohn  Simpfoit  the  younger  ;  (o  that  noW  here  are  two  cominif- 
rcgard  to  bank-  jjons  againft  the  fame  perfon,  which  will  create  endlef^  con- 
bee"  difcoume"  fufion,  and  ftems  to  me  to  be  only  a  ftruggle  for  tlie  affignee- 
naoced,  and  the  (hip  and  the  clerkfliip,  for  there  is  no  doubt  but  this  parti- 
ceurt  keep  only  ^yjar  creditor  may  have  a  fati^faftion  under  the  firfl  commif-* 

on  foot,  and  di-  f^On. 

rt€t  diftinft  ac-  His  Lordfhip  therefore  ordered  the  laft  commiflion  to  be 
or?hc7cmai^^  fuperfedcd,  and  by  confent  of  th^  affignees  the  firft  was  fupcr- 
eflaces,  feded  likewife;  and  the  creditors  in  general  were  ordered  to 

come  to  a  new  choice  of  affignees  under  the  feconds  the  aoViT 

only  fubfifting  commiiBon. 

His  Lordfhip  alfo  gave  dire^ions  that  there  £b.oi|ld  be  dif^ 

tin£t  accounts  kept  of  the  feveral  eftates,  and  referved  the  dif« 

pofition  of  the  effeds  for  the  confideration  of  the  cq^U 

Where  there  Is  a  By  this  opinion  of  Lord  Qboncellor^  it  (hoMld  feeqfi  for  the 
joint commiffion,  future,  that  where  there  13  ^  joint  com.miffion  depending,  fc-* 
oifghf^noV  tT^  parate  creditors  ought  not  to  take  out  a  feparate  commiffion, 
take  out  a  fepa-  but  apply  for  an  order  to  be  admitted  to  come  in,  2jxi  prove 
jaie  one,  but     ^j^^j^.  jebtg  Under  the  joint  cjommiffion,  as  being  a  means  of 

apply  to  Dc  ad-     -     .  i  i«  »  ■  . 

m:tted  to  prove  faving  an  expence  to  the  creditors, 

their  debts  under 

the  joint,  as  being  a  means  of  Tavinp  expence  to  the  creditors.    SeeExtraft  of  a  Heport  delhrered  to  the 

Hoofc  of  Commons  in  Green,  151, 152,  n. 

Upon  application  J^,  B.  His  Lordfliip  had  formerly,  upon  an  application  of 
tol1'rdniacd'"J°*"^  creditors  to  be  admitted  to  prove  their  debts  under  a 
prove  their  debts  feparate  commiffion,  ordered  it  provifionally,  that  they  fiioold 
nT^dtrzfiparate  ^g  admitted  creditors,  and  affent  or  diflcnt  to  the  bankrupt's 
na(hfp°o"/der!d  certificate,  becaufe  the  certificate  otherwife  would  clear  him  of 
n prc-viJismUy,  the  dcbts  of  joint  creditors  as  well  as  feparate. 
that  they  ihould  ^/y^^  ^^^^^  ^^q  cafc  ix  parte  Baudier^  December  the  23d,  1742, 
dl'torsTanj  afTe'nt  which  fecms  to  Vary  from  the  prefent  cafe. 

cr  difient  to  the 

t^tX^  (N)  mt  asf  to  coffjf. 

would  othferuife 

Susoflomt""  Mich.  Term,  1739.     At  the  Rolls. 

creditors,  ns  well 

^s  feparate.    See  Anon*, 

Green,  107, 133,' 

pii's^V  ^^^*  ^'^^  ^^^^  ^*^  diviJiQfii  RuU  as  to  JJft^mfS. 

Mr  a 
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j/prilthe  30th,  I740# 

Ex  parti  Goodwin. 

yiSi  ioukr  tUdivifan^  Rule  as  U  bis  BxiCuUff.  #r  vtben  he  is  ou4 

himfflf. 

March  iht^l&i  IT s^2. 

£x  parti  Smith* 

N  an  affidavit  of  fervice  upon  the  affignee,  who  was  peti-  Cafe  79. 

tioned  againft  to  be  difplaced,  in  order  to  fwell   up  the  if  a  whok  peti- 

(xpence.  the  whole  petition  verbatim  was  recited  in  the  affi-  «>«n  i  '««'f«d  «l 

A^trif       '  «^  an  afSfUfit  i,i 

*'^*^*  ffnvife,  the  court 

Lord  Chancillor :  I  by  no  means  like  this  pradlice,  and  it  is  will  make  the 
what  attornjes  in  the  country  are  very  apt  to  fall  into;  but  if  attorney  who 
^ev  make  a  cuftom  of  it,  Ilhall,  for  the  future,  order  the  ^X  out  of'^b^ 
cofts  of  the  affidavit  to  come  out  of  their  own  pockets.  owo  pocket, 

Auguft  the  13th,  1742. 

Ex  parti  Whitchurch. 

Vide  undir  tbi  divijion^  Ruli  as  to  JJignns. 

Fihruary  the  3d,  1753. 

ftxpgrn  Gulfton :  In  the  matter  of  ff^Uiam  Gulfton  a  bankrupt. 

THE  iflue  directed  hy  Lord  Chancellor  to  try  the  bank- Cafe  80. 
ruptcy  of  the  petitioner,  was  accordingly  tried  before  ao  iflue  bad 
Lord  Chief  Juftice  Lee  at  Guildh/iU^   who  certified  that  the  *>««»  *>cfore  di- 
jury  have  fpund  Gulfton  no  bankrupt,  agreeable  to  the  judge's  ^^ptc^f 
diredions.     Application  was  made  on  the  part  of  Gulfton  to  g,  and  found 
fupcrfede  the  commiflion,  and  that  Dale  the  petitioning  ere-  him  no  bankrupt, 

j'i  •    i_^  .1  n     •  -^  11  ^  I  agreeable- to  the 

ditor  might  pay  the  cofts  in  equity,  as  well  as  at  law.  judges direaion*. 

Lord  Chancellor :  I  am  of  opinion  that  cofts  here  in  this  cafe,  a  commffion of 
ire  a  confequence  of  the  verdift  at  law,  and  that  a  creditor  is  **f^fn*^atUw 
not  wantonly  to  take  out  a  commiilion  againft  a  debtor,  unlefs  fn  the  fiift  m> 
it  is  upon  a  plain  and  exprefs  zQ.  of  bankruptcy,  efpecially  ftancc,  and  if 
vhen  Dale  had  a  more  natural  remedy,  for  he  might  have  pro-  thfrVh^wu" 
cccdcd  againft  Gulfton  in  Barbadoes  for  his  debt,  as  the  law  is  follow  of  cour(^ 
open  there  ;  and  this  is  quite  a  different  cafe  from  a  common  !"  ^^^"J^' 
fuit  in  equity  by  bill,  where  it  begins  firft  in  this  court,  and  J^u^.     * 
's  a  fingle  proceeding  only  5  but  taking  out  a  commiflion  of 
wnkruptcy   is  a   proceeding  at  law  in  the  firft  inftance,  and 
<^l  that  is  done  afterwards  is  confequential^  and  if  cofts  are 

given 
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given  at  law,  it  will  follow  of  courfe  in  the  proceedings 
before  this  court. 

His  Lordihip  ordered,  that  the  commiiEon  be  fuperfeded, 
and  (hat  a  writ  of  fupirfedeas  do  iflue  for  that  purpofe,  the  ex- 
pence  whereof  to  be  paid  by  Date  the  creditor,  who  fued  out 
the  commiffion  ;  and  his  Lordihip  further  ordered,  that  it  be 
referred  to  Mafter  Montagm  to  tax  the  petitioner  William  Gkl- 
Jl9n  his  cofts  at  law,  and  of  the  feveral  applications  to  this 
court  in  this  matter,  which  cofts,  when  taxed,  George  Dale 
the  petitioning  creditor  was  thereby  direded  to  pay  to  the 
petitionei'  William  Gulfton. 

i/#;i^  the  foth,  1754. 

Anon*. 

Cafe  81.  rriHE  queftion  in  this  petition.  Whether  the  cofts  and 
Coftt  accrued  bj  X  charges  accrued  by  the  protefting  bills  after  a  commif- 
Moceftiof  WDi  fion  of  bankruptcy  iflued,  oan  be  proved  ? 
^u!!mS!!wj  M*"*  Attorney- general  for  the  bill  creditors  infifted,  that  as 
be  provtd',  but  the  notcs  were  accepted  by  the  bankrupt,  though  protefled 
po  ptrt  of  tks     aftcf  jjic  commiffion  iflued,  yet  as  the  protefting  was  a  con- 

coniariHUi  after-  r  #.1  •  *'.  •  Tt»n         «_ 

^^g^  fequence  of  the  party's  accepting  not  paying  the  bills,  they 

nay  by  relation  be  confidered  as  one  intire  tran{adiaii»  and 

confequently  the  petitioners  were  rntitled  to  prove  the  cofts 

S«eCrecB  i<o.  ^^^  charges  thereof  under  the  commiffion. 

iMte  i.    '      '      Lerd  Cbamelhr  aiked  fome  of  the  commiflioners  who  hap* 

s  Black.  Rep.     pened  to  bo  then  pre&nt  in  court.  Whether,  if  a  perfon  has  a 

X3>7«  verdid  for  a  debt,  and  is  profecuting  to  a  judgment,  or  has 

recovered  damages  in  an  adion,  and  is  going  on  to  execute  a 

writ  of  inquinr,  but  before  either  of  them  is  compleated,  a 

commiffion  of'^bankruptcy  is  taken  out  againft  the  defendant, 

the  cofts  and  charges  of  fuch  profecuting  to  a  judgment,  or 

fuch  afieflment  of  damages  on  a  writ  of  inquiry,  have  been 

allowed  to  be  proved  under  a  commiffion. 

The  court  being  informed,  that  it  was  the  conftant  prac- 
tice of  commiffioners  to  refufe  fuch  cofts  being  proved,  his 
Lordihip  made  the  following  order,  that  the  cofts  of  the  pro- 
tefts  arifen  before  the  commiffion  fliould  be  proved  by  ^% 
petitioners,  but  no  part  of  the  cofts  arifen  afterwards* 


{0)K^^ 


(0)  ac^e  (onSrnaton  of  t\tt  repealing  dmt  in  Vst  lot^secGmD,  73. 
offllaeeiijaitne. 

jdJi^nV  the  ad,  174a. 

B*  parti  Burchall :  In  the  matter  of  Rabtrt  BurcbaU  a  bank- 

nigt, 

TH  £  petitioner  was  bred  a  Money  Scrivitur^  and  had  ufed  Cafe  82. 
the  trade  or  profeflion  of  a  Money  Scrivener  for  ten  years.  The  ftatutt  of 
and  now  preferred  a  petition,  b^  way  of  caveat,  and  prayed  to  the  toch  of  (^ 
be  heard  before  a  commiffion  or  bankruptcy  iffued  againft  him,  ^"  ^'^\fj! 
infifting,  that  as  a  Scrivener  he  was  not  liable  to  be  a  bank-  ^of  the  ib* 
nipt ;  for  that  though  by  the  ftatute  of  21  Jac,  i.  cap.  19.  a  ^^te  of  thesf 
Scrivemr  ¥ras  included  in  the  dercription  of  a  bankrupt,  yet  whiAcooiutuwi 
this  defcription  among  fome  others  was  repealed  by  the  ftatute  a  bankmpr*  M 
of  the  10  Ann.  cap.  15.  Which  was  not  a  temporary,  but  ^  ^^^^^ 
abfolute  repeal,  nor  reftored  by  any  fubfequent  a6t  or^ai^S«r5 

The  claufe  is  as  follows :  the  periba 

««  Whereas  by  an  ad  made  in  the  21  Jac.  i.  it  is  amongft  J^^^jj^ 
**  other  things  enaded.  That  all  and  every  perfon  and  per-  ^ni«i. 
^  font,  ufing  or  that  ihould  ufe  the  trade  of  merchandize  by 
**  way  of  bargaining,  l^c.  in  grofs,  or  by  retail,  or  feeking 
'*  his  or  her  living  by  buying  and  felling,  or  that  Jhould  vfe  the 
••  trade  and  profejjton  of  a  Scrivener,  receiving  other  mens  monies 
^*  mr  eftate  into  bis  truft  or  cuflodjy  who  at  any  time  after  the 
^  end  of  the  faid  feffion  of  parliament,  being  indebted  to  any 
**  perfon  or  perfons  in  the  Aim  of  100/.  or  more,  (hould  not 
««  pay  or  otherwife  compound  for  the  fame  within  fix  monttfs 
'*  next  after  the  fame  fliould  grow  due,  and  the  debtor  be 
**  arrefted  for  the  fame,  or  within  fix  months  after  an  original 
^*  writ  fued  out  to  recover  the  faid  debt,  and  notice  thereof 
^*  given  unto  him,  or  left  in  writing,  l^c.  or  being  arrefted 
**  for  the  fum  of  one  hundred  pounds  or  more  of  juft  debts 
'*  fliould,  at  any  time  after  fuch  arreft,  procure  his  enlarge- 
**  ment  by  putting  in  common  or  hired  bail,  (hould  be  acf- 
*'  counted  and  adjudged  a  bankrupt  to  all  intents  and  purpofes; 
^'  and  in    the  cafes  of   arreft  or   getting  forth  by  common 
*'  or  hired  bail  from  the  time  of  his  or  her  faid  firft  arreft : 
"  And  whereas  it  is  found  by  experience,  that  many  and  great 
^^  mifchicfs  and  inconveniencies  have  happened,  especially  of 
**  late  to  trade  and  credit  in  general,    by  reafon  of  the  fard 
**  defcriptions  of  a  bankrupt :  For  remedy  thereof  for  the  fu- 
"  ture.  Be  it  enadled.  That  the  faid  ail,  and  alfo   all  and 
"  every  other  adt  and  afls  of  parliament  whatfoever,  fO  far  as 
"  they  relate  to  the  faid  defcriptions  of  a  bankrupt,  be  rcpeal- 
"  ed  and  made   void,  and  that  no    perfons  within   the   faid 
"  defcriptions,  or  any  of  them,  (hall  for  or  by  reafon  of  the 

^  fame 


J4*  Bafiirifpt. 

^^  fame  be  taken  and  adjudged  to  be  within  the  iiztute  0f 
*^  ftatutes  of  bankrupt  whatfoever/' 

Lord  Chancellor :  My  doubt  is,  whether  the  loth  of  Queen 
Ann  intended  any  more  than  to  repeal  fome  part  of  the  ftatute 
of  21  Jac»  I.  which  conftitutes  an  ad  of  bankruptcy ;  and  not 
the  defcription  of  the  trade,  or  occupation,  of  the  perfoa 
againft  whom  a  commiffion  ifiues. 

Mr.  Brown  the  cotinfel  for  the  petitioner  infifted^  that  th« 
ftatute  of  Queen  Ann  repeals  the  additional  defcription  of  a 
trader  in  the  21  Jac.  i.  which  is  not  in  the  precedent  zGts^ 
and  that  the  defcription  of  a  Scrivener  is  in  this  ^€t  only.  - 
Now  all  the  bankrupt  a£ts  have  the  defcription  of  unng  the 
trade  of  merchandize,  and  getting  his  living  by  buying  and 
fellings  and  if  Mr.  Brown*s  conftrudion  (hould  prevail,  the 
defcription  of  a  bankrupt,  by  the  expreffion  of  buying  andfeUing^ 
is  as  much  repealed  as  the  other. 
SeeGreeii^]4.  The  ftatute  of  the  zijac.  i.  has  fuperadded  a  Scrivener f 
and  this  is  merely  an  addition  to  the  quality  of  the  trade  or 
profeffion  of  the  perfon  who  fliall  be  a  bankrupt ;  one  of  the 
defcriptions  to  conftitute  a  bankruptcy  under  this  ad,  is  fa* 
ing  out  an  original  writ,  &r.  another  an  arreft,  and  procur- 
ing common  or  hired  bail,  &c.  thefe  being  found  inconve- 
nient, gave  rife  to  the  claufe  of  the  loth  of  Queen  Ann. 

Conuder  how  much  is  recited  by  this  ftatute,  not  the  whole 
defcription  of  a  bankrupt,  or  the  general  or  common  qualifi- 
cations of  the  perfon  of  a  bankrupt,  or  his  buying  and  felling, 
&c.  if  fuch  a  conftrudion  was  right  as  has  been  contended, 
then  all  the  other  ads  of  parliament  would  be  repealed. 

It  is  only  particular  a£ls  of  bankruptcy  which  are  made  roid,^ 
and  not  the  qualiiication  or  the  perfon  ;  and  I  have  no  doubt 
myfelf,  but  the  conftrudion  I  have  put  upon  this  .repealing 
ftatute,  is  the  proper  and  only  fafe  conftrudion. 

His  Lordlhip  ordered,  that  the  petitioning  creditor  be  at 
liberty  to  fue  out  a  commiilion  of  bankruptcy  againft  Burchall^ 
and  in  cafe  the  major  part  of  the  commiSioners  (hould  thereon 
declare  him  to  be  a  bankrupt  within  the  intent  and  meaning 
of  the  feveral  ftatutes  concerning  bankrupts,  then  he  direded 
the  commiffioners  to  execute  a  provifional  affignment  of  Bur^ 
ibaWs  eftate  and  efFeds,  to  an  aflignee  appointed  by  them  un- 
der the  commiffion,  and  alfo  direded  an  liTue  to  try  whether 
he  was  a  bankrupt  within  the  true  intent  and  meaning  of  the 
feveral  ads  concerning  bankrupts,  at  or  beforo  the  ifluing  of 
the  commiilion,  the  petitioning  creditor   to   be  the  plaintiff, 
and  the  ifTues  to  be  tried  the  next  term  before  Lord  Chief 
Jyx^ict  miles. 
A  Seritfener  is         The  Chancellor  inclined  to  think  that  z  Scrivener  is  implied 
Sr^rds"**^^  in  the  following  claufe  of  the  5  Geo.  2.  "  And  whereas  per- 
iers,  kroken,"^  **  fous  dealing  as  bankers,  brokers,  and  fadors,  are  frequent- 
faaorsy  in  the    <«  ly  intfuftcd  with  great   fums  of  money,  and  with   goods 
^kg!o.IIc^\o,  "  and  effeds  of  very  great  value  belonging  to  other  perfons ; 
/.  39.  and  petitioner  beiDg  one>  tjie  court  ordeifd  the  coinau^iooers  (hould  proceed  ia  the  fxecution  oi 
the  £oamiShm0 
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"  It  is  hereby  further  enafted.  That  fuch  bankers,  brokers, 
<^  and  fa<9ors  fhall  be,  and  are  hereby  declared  to  be,  fubjeA 
*^  and  liable  to  this  and  other  the  ftatutes  made  concerning 
*^  bankrupts."  But  his  Lordfhip  did  not  give  a  pofitive  opi- 
nion as  to  this  point,  and  ordered  all  further  directions  to 
be  adjourned  over  till  the  next  day  of  petitions. 

The  next  day  his  Lordfhip^  upon  Confidering  the  claufe, 
declared  he  was  clearly  of  opinion,  a  Scrivener  was  within 
the  meaning  tfaeVeof,  Md  comprehended  in  the  words  bankers^ 
brokers^  znd  favors y  and  therefore  dirtfted  fo  much  of  the  order 
as  related  to  the  ifTue  for  trying  the  bankruptcy,  to  be  ftruck 
out. 

Upon  the  8th  of  May  1742,  there  was  a  petition  ex  parte 
Burcball  and  Tribe^  when  his  Lordjhip  ordered^  that  the  commif" 
faners  Jbould prpceed  in  the  execution  ^f  the  commijjion^  and  the 
other  petitioner  Thomas  Tribe  being  prefent  in  court,  that  had 
Burcball  in  execution  at  his  fuit,  and  acquainting  his  Lord- 
ihip,  that  he  now  eleded  to'  feek  relief  for  his  debt  under  ths 
commiffion  againft  Burchallj  and  being  alfo  the  petitioning 
creditor,  his  Lordjhip  ordered  Tribe  forthwith  to  difcharge  Bur- 
cball m  9f  the  Marflialfea. 


(P)  Kule  90  to  Diti:DCnt)0«  SeeCreeo^see. 

OSiober  the  22d,  1741. 

Ex  parte  Lane. 

r*^  under  the  divifiony  Rule  as  to  AJftgnees  being  charged  toitb 

intereji. 

Odfober  the  26th,  1745. 

Ex  parte  KXxk,. 

Tide  rnider  the  .dtvijion^  Drawers  and  Indorfers  of  Bills^  &c. 

Pebruarythc  2d,  1748. 

£x  parte  Stiles  and  Pickart. 

Fide  under  the  divifson^  Rule  as  to  Allowance  to  Bankrupts^ 


(O) 
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8ei  oitco,  510.  ( Q^)  €ummifaoia  fttperfeo(D« 

JprilfSitTflA^  1740. 

£jr^/#  Goodwin. 

yiii  under  thi  JMfim^  Rtde  as  U  bis  Bxicuisr^  sir  wbsri  b$  is 
§Hsbifnfs^. 

Fiimary  the  jdy  1743* 

Exports  Gulfton. 

Vids  undsr  ths  divj/ionf  Rult  at  ts  Coflsn 

Juguft  the  ad,  i744« 

Ex  parts  Crifp. 

Vids  tmdsr  tbs  divifisn^  Ruls  as  ts  Partnsrjbip. 

Vscsmtsr  tht  2ti^  1749* 

E'x  parts  Gayter. 

Cafe  83.  IVyr^*  Gayter  was  the  petitioning  creditor  in  a  commiffim 
Oafuperieduiga  JlVL  ^^  bankruptcy  againft  J.  but  not  being  able  to  proVt 
coinimflHm>  the  j^  2l  bankrupt  at  the  time  the  commiffion  ifTued,  it  was  fuper- 
SSS  M y^ui^  fedcd  ;  and  on  a  former  day  of  petitions,  LordCbancellsr^  upon 
before  a  Mafter  the  application  of  A.  made  an  order  for  affigning  the  bond  to 
fuft^ned?^  -^.  given  by  the  petitioning  creditor  to  his  Lordihip  at  the 
iMnknipt/or  a  time  of  fuing  out  the  commiilion. 
fuatitum  damni'       The  prcfcnt  application  is  to  difcharge  that  order,  or  at  leaft 

fffuHt^CS,  ^^  '"'i^'*^  ^"y  *^*^"  "P^^  ^^^  ^^^^^  ^*"  ^^^  damages  fuftain- 
afterdama^areed  by  A.  werc  inquired  into. 

f^Ued,  may,  for  The  confideration  of  the  plaintifPs  debt  on  which  he  faed 
lery^^^Sw^  out  the  commiffion,  was  of  a  very  extraordinary  nature,  %$ 
wrder  the  bond  per  cent,  being  charged  for  money  pretended  to  be  advanced, 
^nT"  ttcdu'*'  *^^  fifteen  guineas  for  a  premium,  and  ether  exorbitancies. 
b^S^ed  trthe  Lord  Chancellor  faid  it  was  in  the  breaft  of  the  court,  where 
bankrupt.  See  the  bankruptcy  was  a  doubtful  cafe^  and  the  cohftmiffioii  fu- 
^%^'f'i%}'  pc''f^<'^>  either  to  direft  an  inquiry  before  a  matter  of  the  da- 
2iack.kep.427.  mages  fuftained  by  the  bankrupt,  or  a  quantum  damnificatus 
§Gt»,  Dig.68.  upon  an  iflTue  at  law,  and  after  the  damages  are  fettled,  the 
court  might,  for  the  better  recovery  thereof,  order  fuch  ))ond 

\9 


Bankrupt  •  >45 

to  be  afligned ;  but  the  prefent  cafe  was  attended  with  fuch 
flagrant  circumftances,  that  he  wonld  not  by  a  previous  en- 
quiry into  the  damages  fuftaJBed  byy/.  prevent  him  from  feeking 
an  immediate  fatisfa£tion,  and  therefore  difmiifed  the  petition. 


March  the  28th,   1751. 

Ex  parte  Leaverland. 

THE  petitioner  was  a  bankrupt  in  1724,  divided  upon  two  Cafe  84* 
dividends  fix  (hillings  in  the  pound,   had   his  certific^ite  After  two  divU 
1111728,  and   on  paying  the  creditors  two  (hillings  and  fix- dends  thecreau 
pence  more  in  the  pound,  they  by  deed  releafed  him  of  all  fur-  brnVru^rVa'j? 

tfaer  demands.  further  demand«< 

A  petition  by  the  bankrupt  to  fupcrfede  commiiTion,  and  as  **«  P«^'* '<>'»'' to 
there  are  other  debts  due  to  the  eftate  not  got  in  by  the  ^^ c^^^^^on^^i 
fignees,  he  prays  that  he  may  be  impowered  to  collect  them  in.  for  liberty  to 

Lord  Chancellor  faid  it  was  imprudently  prayed   by  the  peti-  ^"P'^^^'"  '*^^ 
tioner,  for  fuperfedmg  the  commiinon  will   intircly  uefcat  thethecftite.  The 
certificate,  and  therefore  varied  his  order  from  the  prayer  of  the  bankrupt  adnut- 
petition,  by  direding  that  he  fhould  ftand  in  the  place  of  the  It"^ ^''i ^'"V"u 

/r  ^  -1  -I  /-111  ••  the  plarr  of  the 

atlignees  to  get  m  the  remainder  of  the  debts,  on  giving  a  pro-  aai^ne  ?  to  get  in 
per  indemnity  to  the  aflignees,  that  they  may  be  called  to  an  the  remainder  of 
account  for  fuch  money  fo  received  ;  but  would  not  fuperfede  hisLordfliV>^"' 
the  commiffion  for  the  fake  of  the  bankrupt.  would  not  fuper- 

fede tbecommii^ 
fion  for  his  fake,  as  it  would  intircly  defeat  his   certiAcatCi 


June  the  21ft,  17S3. 

Ex  parte  Defanthuns. 

AL  L  the  creditors,  but  two,  under  a  commifllon  againft  Cafe  85, 
Pentofty  petition  to  fuperfede  it,  upon  a  fuggeftion  that  After  a  comnriifHr 
the  debt  of  the  petitioning  creditor  was  not  contraded  till  after  ^'I'^'^t.^y^hj^^b^^^ 
the  bankruptcy  committed.  proceeded  upou 

The  commiffion  was  taken  out  in  1751,  and  there  was  no  *"  the  ufuai 

«^  •  1  ••  I-5JL  ..       '    A  manor,  and  All 

pretence  that  the  petitioning  creditor's  debt  was  not  a  juit  one,  ^j^^  creditors 
>nd  Aw/tfw  therefore  was  declared  a  bankrupt  by  the  commit    haveacqm'-rcei 
fioners.      The  commiffion  was   proceeded   upon  in  '^^^  "^"^^  J^hokccm^liratly 
manner,  all  the  creditors  acquiefced  in  it,  and  the  whole  was  fi„io,ed,  the 
compleatly  finiftied.  court  w.ii  not 

The  adl  of  bankruptcy  pretended  to  be  committed  was  a  fe-  Jho'^jht*'n.j'>  of 
cretone  in  1750,  a  denying  bimfelf  when  creditors  called  upon  bankruptcy  com- 
him,   though  at  home:   The  pcrfons  who  afked  for  him  were  nvtted., before 
three  in   number,  one  was    p.id   afterwards  the  very  d.iy  he  [.^*^^^'^I^"°I"f 
called,  the  other  the  next  day,  th-  thiid  the  beginning  of  Set)-  arfr,  is  of  a 
tmher^    and   did  not  call  till   the  latter   end  of  the  yfz/^///?  ^^^^^^'^^  °'^^'*^*' 
i)efore. 

Vol.  I.  L  Every 
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Every  one  of  the  perfons  traded  with  him  as  before,  and  what 
is  ftill  more  material,  Penton  appeared  for  months  together  as 
publickly  as  before,  and  from  the  nature  of  hisemployment 
was  more  vifible  than  ordinary,  becaufe  he  kept  a  garden  and 
houfe  of  entertainment,  after  the  manner  of  j^jtwrA^//. 

The  petitioner  had  a  judgment  againft  the  bankrupt  upon  a 
debt  for  goods  fold. 

The  bankrupt,  between  ^1/11^  1750  znA  Augujiiy^i^  con- 
tra(5led  a  new  debt  for  wine  with  the  petitioning  creditor ;  he 
then  took  out  execution,  and  entered  upon  the  garden^  fit. 
but  the  goods  taken  in  execution  were  not  fufficient  to  pay  him 
by  250/. 

In  OSfobir  1 751,  a  commiflion  of  bankruptcy  was  taken  out 
againft  Penton^  and  the  petitioner  proved  his  remaining  debt  of 
250/.  under  it. 

The  aflignees  brought  an  aflion  againft  the  petitioner  to  re- 
cover  back  the  goods  taken  in  execution,  and  upon  the  evi- 
dence of  one  Rojfiij  Penton  appearing  to  have  committed  an  zSt 
of  bankruptcy  before  the  petitioning  creditor*s  debt  was  con- 
traded,  it  would  have  defeated  the  commiffion  itfelf  of  courfe, 
and  the  plaintifFs  therefore  chofe  to  fubmit  to  a  nonfuit* 

Lord  Chancellor :  This  feems  to  be  a  contrivance  from  the  be- 
ginning to  the  end  to  exclude  fome  creditors,  whofe  debts  were  . 
contradled  after  an  ad^of  bankruptcy  committed  ;  and  as  it  was 
in  the  plaintifFs  own  breaft  whether  they  would  fubmit  to  a 
nonfuit  or  not,  this  is  not  a  fufficient  determination^  of  the 
bankruptcy  :  And  therefore  I  will  not  fuperfede  the  commif- 
fion, efpecially  when  the  aft  of  bankruptcy  pretended  to  be 
committed  before  the  petitioning  creditor's  debt  arofe,  is  of 
fuch  a  doubtful  nature,  .  -j 

Juguji  the  14th,  1742.  •  i 

Ex  parte  Sydebotham. 

Cafe  86.       TN  jfpril  laft  a  commi/iion  of  bankruptcy  iflued  againft  the 
A  commiiTion      X  petitioner,  and  he  was  declared  a  bankrupt ;  but  at  the  tiiDC 
lupcrfedcd,         of  the  ifluine:  of  the  commiffion,  and  of  preferring  this  petition. 
againft  an  infant.  "®  ^^^  ^"  infant  Under  the  age  of  21  years,  and  therefore  in- 
fifted  by  his  counfel,  that  he  is  not  to  be  deemed  a  bankrupt, 
within  the  true  meaning  of  the  ftatutes  in  force  againft  bank- 
rupts, and  that  for  this  reafon  the  commiffion  ought  to  be  fu- 
perfeded,  and  that  a  writ  of  fuperfedeas  ftiould  be  direded  for  ^ 
that  purpofe  at  the  expence  of  Alia  IVilliamfon^  the  creditor  on 
whofe  petition  the  commiffion  iffued. 

Lord  Chancellor :  The  petition  muft  be  allowed,  fornotwidi-    k 
ftanding  Lord  Macclesfield  held  in  the  cafe  of  one  Wbithck^  thit    \ 
an  infant  might  be  a  bankrupt,  yet  it  has  been  determined  other- 
wife  fince,  ,  , 

His  Lordfliip  ordered  that  the  commiffion  be  fuperfeded^  and 
that  a  yiiitoifitperfedeas  fhould  iflue  for  that  purpofe. 
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jiuguft  the  3d,  I7j;r*  «  Vet.  407*  pU 

,    ji?jr^jr/f  Hylliard. 

A     Petition  to  fuperfede  the  commiffton  on  a  fuggeftlon  that  Cafe  87. 
r\^  Mr.  AlfworthH  debt  was  not  of  fuch  a  nature,  as  intitled  A,  treated  with 
Dim  under  the  bankrupt  a£ls  to  fue  out  a  commiffion.  Mr.  Alf-  the  petitioner, 
wtrtb  treated  with  the  petitioner  for  the  purchafe  of  the  equity  ^^^^JJ,^**^* 
of  redemption  of  his  eftate,    which  was   in  mortgage  to  one  bai.kniptcy  hath 
Mr.  Fiild.     Four  hundred  pounds  was  the  price  fettled  for  the  ^^^  awarded  for 
purchafe,  articles  were  figned,  and  Mr.  Aljworth  paid  Hylliardl^l^!^i^ylf^ 
251/.  I /•  to  clear  ofFthe  mortgage,  and  was  to  pay  him  150/.  redemption  of  hit 
more  on  the  execution  of  the  conveyances.  *^*"' '" '"^'^^", 

'  gage  to  i*.  400 /• 

agreed  for  the  porchafe,  articles  (igned,  and  A.  pays  251/.  Xr.  to  clear  off  the  mortgage,  and  was  to 
ptjr  X  50/.  more  on  the  execution  of  conveyances. 

Hylliard  refufed  to  compleat  the  purchafe,  or  to  pay  oflF  the  O"  petitioner's 

m/^/^o.^  7  r    /  retufingtoxom- 

mortgage.  pleat  the  pvr- 

On  this  mr.  Alfworth    brought   an   a£lion  for  251/.    i /.  chafe,  or  p^y  tht 
againft  HjUiard^  who  was  carried  to  gaol,  where  he  lay  ^^^  J"^'^^^^^*'-;^^ 
months;  and  thereupon  Mr.  >^^0r/i&  takes  out  a'commiiBon  agallfftthepeti* 
of  bankruptcy,  and  Hylliard  is  declared  a  bankrupt  on  this  a£t  tioner,  who  it 
ofbaofcruptcy.  ,  ^^^^t. 

months,  and  upon  this  declared  a  bankrupt. 

Mr.  Evans  for  the  petitioner  infifted,  that  this  was  not  fuch  a  P««»«»on«' »ppl»c» 
debt  as  is  within  the  meaning  of  the  bankrupt  aSs.  rcomSn? 

That  an  indebitatus  affumpjtt  could  not  be  maintained,  for  the  on  a  fuggeftion 
250/.  was  a  breach  of  truft  only,  and  not  a  debt.  that  ^^'s  debt  it 

Mr.  Claris  who  was  counfel  on  the  other  fide,  infifted  it  was  nature  a^s^ntUlci 
a  debt,  and  money  had  and  received  to  the  bankrupt's  ufe,  and  him  to  fue  out* 
an  adion  therefore  maintainable  as  for  his  debt.  «ommifl»m 

Mr.  Evans  in  the  reply  urged,  that  there  was  no  pretence 
that  the  150/.  or  one  penny  thereof  was  ever  tendered  to  /i/7/- 
yard  J  but  was  told  that  he  muft  either  repay  the  25 1  /.  i ;.  or  go 
to  gaol. 

No  one  creditor  appeared  under  the  commiflion ;  by  that 
means  Mr.  Aljworth  has,  by  virtue  of  chufing  himfelf  affignecj 
got  into  bis  poiTeffion  all  Hylliard*s  efFeds,  although  'tis  fworu 
le  does  not  owe  any  perfon  befides  a  farthing. 

LmrdCbancilUr :  I  doubt  extremely  whether  a  commiflion  Hit  UrdArp 
CMild  be  Uken  out  on  fuch  a  cont^ad,  for  the  remedy  (hould  X^dTa^j^j 
have  been  a  bill  for  performance  of  the  contrad,  and  no  a£tion  a  commimon  oa 
could  in  ftridnefs  of  law  be  maintained.  fucha  contract, 

for  the  remedy 
•i^  to  bate  been  a  bill  for  performance  of  the  contra£^,  and  no  action  could  be  maintained  ^  but  faid« 
if  it  food  fimply  on  this,  he  would  not  have  fuperfcded  the  commiflion »  but  left  the  bankrupt  to  try  the 
Mknptcj  at  law.  But  as  A.  ha%  fince  the  ifluing  of  the  commiflioo,  taken  an  aOigony^c  of  the 
MOftgigCy  be  would  not  faffinr  him  to  proceed  in  the  commiiHon ;  for,  as  (landing  in  the  pUce  of  the 
aortgtgee^  he  may  holdtiU  ledeemed^  and  likewiie  compel  a  performance  of  Um  contrad^  er  ^t^tionif. 
ttrcfiuiacbeaci/.  II,  _ 


I^d  Bafiirttpt. 

But  If  it  flood  fimply  upon  this  footing  I  fliould  not  have  fu* 
perfeued  the  commiflion,  but  left  the  bankrupt  to  an  aftion  at 
law  to  try  the  bankruptcy. 

But  as  it  comes  out  i:ow  that  Mr.  Alfworth  has  fince  the  iffu- 
ing  of  the  commiffion  taken  an  affignment  of  this  very  mort- 
gage, I  will  not  fufFer  the  commiiBbn  to  go  on  ;  for,  as  ftand« 
ing  in  the  place  of  the  mortgagee,  he  may  hold  till  redeemed, 
and  likewife  compel  a  performance  of  the  contraft,  or  Hyltiard 
to  refund  the  251/.  i  s. 

The  receipt  given  by  HyUiard^  is  nothing  but  an  acknow- 
ledgment of  receiving  251  /.  i  s,  in  part  of  the  purchafe  money. 

No  aclion  in  this  cafe  could  be  maintained,  and  therefore 
the  very  foundation  for  the  commiffion  failed  ;  and  Mr,  Alf- 
worth has,  by  taking  an  affignment  of  the  mortgage^  got  the 
fecurity  of  the  mortgage  for  the  money  he  has  paid. 

The  affidavits  on  both  fides  fwcar,  that  the  petitioningcreditdr. 
faid,  either  pay  me  back  the  money,  or  convey  to  me  the  equity 
of  redemption,  and  not  a  word  of  the  petitioning  creditor*s  of- 
fering to  pay  the  150/.  the  remainder  of  the  purchafe  money. 

The  commiffion  therefore  muft  be  fuperfeded,  and  the  pe- 
titioning creditor  pay  the  cods ;  for  any  expreffions  of  Hjl- 
Hard's^  that  he  was  able  to  live  in  gaol,  or  any  where  clfc,  and 
fuch  like,  proceeded  from  this  ill  ufage,  and  will  not  forfeit  bis 
cods. 

«  Green,  221.      (R)  Kulc  36  to  ban&riipt'si  attcnoance  on  afTgnecft 

a  Bur.  ir24» 

.a^Black.  Rep.  >«^  the  22d,  1742. 

X1S8.  I 

Ex  parte  Turner 4  i 

Cafe"88.  rTTl  HE  affignee  under  a  commiffion  of  bankruptcy  gave  no- 
The  attendance  A  ^'^®  ^"  Writing  to  the  bankrupt  to  attend  him  in  order  to 
of  a  bankrupt  on  explain  feveral  matters  relating  to  his  eftate  after  the  42  days 
theaffigneesto    were  expired  (during  which  time,  by  the  5th  pf  the  prcfent 

mIkingTut'ihe  ^'"S'  ^^ '^^  ^^  ^^  ^^^^  ^^^^  ^^^  arrefts^  reftraints  or  imprifoa- 

accounts  of  his  ment),  and  before  the  certificate  was  figned. 
eftate,  feems  to        The  bankrupt  would  not  attend  upon  any  other  terms  than  '*. 

th/ct^hofthJ  %"^"g   ^is  certificate,  and  the  application   to    the  court  i$    i 

prefent  King  to  founded   upon  this,  that  the  bankrupt  had  refufed  to  atteoiil,    . 

the  42  days,  or  contrary  to  the  aft  of  parliament  made  in  the  ^:h  of  the  prefent   J^ 

the  enlarged  time  -r?--  '  "^  'A 

■  at  moftj  but  if   J^»ng-  3 

the  aflipnecs will      Lord  Chancellor:  Notwithfianding  the  5th   of  the  prefcflt    j 
creditors  ulTd-^^^^  ^'"§  ^^^   thefc  general   words,  *'  That  all  and   every  fucH;;^ 
the  commiffion,  "  bankrupt  or  bankrupts,  not  in    prifon   or  cuftody,   flially  ^ 
*^^V^***ft?.^^^     *'  at  all  times  after  fuch  furrender  as  aforefaid,    be  at  liber-- 
thJ  court  wm'    "  ^y>    ^"^  *s  ^"^  ^^^    hereby   required    to  attend  fuch  if-'  * 

;    order  him  to      *^  fignee  or  affignees  upon  every  reafonable  notice  in  wfitiDgf " 
flandf-.'  ''°r'^*''  "  ^^^  ^^^^  purpofe,   given  by  fuch   affignee  or  affignees  va^ 

•    «fque''hcmJy     "  fuch  bankrupts,  or  left  for    him,  her',   or  them,   at  hilar' 

run  fran  his  «  hfT^^* 

creditors  at  large.  \ 


Ci 
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**  her,  or  their  houfe  or  place  of  abode,  in  order  to  affift,  and 
*'  (hall  allift  fuch  affignee  or  affignees,  in  making  out  the  ac- 
*'  counts  of  the  faid  bankrupts  eftate  and  efFe^^s."  Yet  the 
fubfequent  claufe  (which  is  in  thefe  words,  *'  That  ali  and  every 
**  bankrupt  or  bankrupts  having  furrendered,  fliallat  all  feafon-  , 

"  able  times  before  the  expiralion  of  the  42  days,  or  fuch  fur- 
"  ther  time  as  (hall  be  allowed  to  fuch  bankrupts,  to  finifh 
**  their  examination,  be  at  liberty  to  infpe6i:  their  books,  i^c. 
**  in  prefence  of  fuch  affignee  oraflignees,  or  fome  perfon  to  be 
"  appointed  by  fuch  affignee  or  affio;nees  for  that  purpofe,  and 
to  take  and  bring  with  him,  for  his  affiftance,   fuch  perfons 
**  a§  he  (hall  think  fit,  not  exceeding  two  perfons  at  any  one 
"  time,  and  to  make  out  fuch  extradts  and  copies  from  thence 
"  as  he  (hail  think  fit,  the  better  to  enable*  him  to  make  a  full 
"  and  true  difcovery  and   difclofure  of  his  eftate  and  efFeds  ; 
**  and  in  order  thereto  the  faid  bankrupt  or  bankrupts  fhall  be 
"  free  from  all  arrefts,  reftraint,  or  imprifonmentof  any  of  his, 
"  her,  or  their  creditors  in  coming  to  furrender,  and  from  the 
"  a6lual  furrender  of  fuch  bankrupt  to  the  commiflioners,  for 
**  andJuring  the  faid  forty-two  days^  or  fuch  further  time  as  jhall 
*'  he  allowed  to  fuch  bankrupt  or  bankrupts^  for finijhlng  his  exa^ 
"  minatiotty^)  fcems   to  confine  it   to  the  42  days,  or  the  en- 
Urged  time  at  moit,   and  therefore  the  bankrupt's    protedion 
from  arrefts,  ^c,  can  extend  no  further. 

The  Chancellor  afked  the  petitioner's  counfel,  if  their  client 
would  confent  to  indemnify  the  bankrupt  from  arrefts,  but  he 
refufing  to  do  it,  his  Lordftiip  propoied  that  he  as  affignee 
fliould  only  undertake  for  the  creditors  who  have  fought  relief 
under  t^e  commiffion,  that  they  would  not  arreft  him,  and  if 
foj  he  would  order  the  bankrupt  to  attend,  for  he  faid,  he^ 
fliould  not  pay  any  regard  to  the  danger  the  bankrupt  might 
run,  from  his  creditors  at  large. 

This  petition,  at  the  requeft  of  the  petitioner,  was  ordered 
to  ftand  over  till  the  next  day  of  petitions,  that  he  may  endea- 
vour, in  the  mean  time,  to  get  the  reft  of  the  creditors  under 
the  commiffion,  to  confent  to  thefe  terms. 

Upon  the  whole,  Lord  Chancellor  faid,  That  the  claufes  in 
the  Z&,  of  parliament,  relating  to  this  matter,  are  very  d.  rkly 
and  obfcurely  penned,  arifing  chiefly  from  the  words  forty  ttvQ 
dajs  being  thrown  into  the  latter  claufe. 

;    (S)  Uule  a5  to  an  aypaenfice  ttitisci:  2t    tzmrnKfton  of  ^^^^">  ^^^• 

I  Cafe  89. 

January  the  22d,    1745.  .  An  apprentice, 

•^  "^  '       /tJ  where  hi:  m.nor 

b^'ct  mes  a  b-nk* 

Ex  parte  Sand  by.  rupr-,  fh.ll  com^ 

in  as  a  cicciioi 
^  oniv  i4H>n  ibe 

THE  petitioner,  on  the  loth  of  Jonvary  1744,  was  put  ap-  remdmng  luoi, 
prentice  to  V/ard  2l  BockfclUr  A  Tcrk^    ;ind  the  fi:m   of  aHer^crfudmB 

.•    L.  1  •    ,    ^.  •    .  .•        for  the  t:jrc  he 

eighty  pounds  was  given  with  v.\-  petitioner  as  an  appicnuce  jj^^^  ^^^j^^j^^ 

L  3  5  01  bjiftVLWi^x* 
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for  feven  years.  In  July  following,  a  commiflion  of  bankrupt 
was  taken  out  againft  Ward^  and  being  declared  a  bankrupt, 
afTignees  were  chofen  who  fell  ofF  the  bankrupt's  effeds,  and 
he  is  now  the  fupcrvifor  of  the  prefs  to  the  purchafer,  and  bc- 
Coftie  incapable  of  performing  his  part  of  the  contraft,  nor  is 
the  petitioner  able  to  raife  any  money  to  put  him  out  appren- 
tice to  another  mailer,  and  the  commii&on  being  a  recent  one, 
probably  no  dividend  may  be  made  in  a  year,  or  year  and  half  j 
fo  that  all  this  time  will  be  loft  to  the  petitioner. 

Upon  thefe  circumftances  the  petitioner  prayed,  that  on  de« 
duding  lo/.  out  of  the  80/.  for  his  board  with  the  bankrupt 
during  the  fix  months  he  lived  with  him,  that  the  affignees 
might  be  ordered  to  pay  him  the  fum  of  70  /.  out  of  the  effe£ls 
of  the  bankrupt  already  come  to  their  hands,  and  not  oblige 
him  to  prove  it  as  a  debt  under  the  commiifion. 

Lord  Chancellor  was  doubtful  at  firft,  and  fecmed  inclined  to 
grant  the  petition,  but  upon  ordering  the  fecrctary  of  bank- 
rupts to  fearch  for  precedents,  and  two  being  produced  in  Lord 
Chancellor  King's  time,  and  two  in  Lord  Chancellor  Talbafs^ 
where  they  direded  an  apprentice  (hould  come  in  as;  a  creditor 
only  (after  deducing  for  the  tin>e  he  lived  with  the  bankrupt) 
upon  the  remaining  fum,  his  Lordfhip  was  pleafed  to  make  the 
fame  order,  and  that  the  petitioner  (hould  be  admitted  a  cre« 
ditor  for  70  /.  only. 


t«i  Gf«t0,  su,  (T)  ]$ule  t»  fo  Dtfcoantins  of  note0« 

JunetYit  4th,  1746, 

Ex  parte  Thompfon. 

Vide  under  the  divifton^  Rule  as  to  Drawers  and  Indorforf  of  Bills 
of  Exchange. 

Jugujl  the  13th,  1 746* 

Ex  parte  Marlar,  and  others. 

Cafe  90.  rr^HE  petitioners  being  poffeffed  of  feveral  promiflorjf 
AperfoDwho  X  notes  under  the  hand  of  Jhoma^  Setcole^  payable  to  JVil^ 
uktanomorefor  Ham  Dover  ot  order  6  months  after  date,  and  indorfed  by  hioi. 
ao^etfr^ritY^^  the  petitioners,  amounting  together  to  the  fum  of  957 /♦ 
titt  of  ^  per  fent,  ij  s,  oJ,  vfhicYiDover  difcounted  with  the  petitioners,  and  re— 
^oveThe^'h  I  W^^^  the  full  value,  after  deducing  5 />^r  f<?»/.  for  the  diP* 
amount  oAhofc  count.     On   the  1 8th  of  Jpril  ij^s  a  commiffion  of  bank^ 

tiotes,    under  i 

commiffion  of  bankrupt  againf^  the  drawer,  without  being  otliicd  to  deduft  wh«t  be  had  received  of  tbtf 

lodotfor  for  th«  difcQufltt 

ruptc/ 
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niptcy  ifllicd  againft  the  faid  Thomas  Seicole^  and  he  was  found 
a  bankrupt,  and  Marlar  attended  at  Guildhall^  in  order  to 
prove  the  faid  debt  upon  the  feveral  notes,  but  having  re- 
ceived the  fum  of  11/.  5;.  lod.  for  the  difcount,  the  com- 
miffioners  obliged  him  to  dedu£l  the  fame  out  of  rhe  fum  of 
fS7'-  '7  ^'  ^^-  ^"^  ^^^  commiffioners  alfo  refufed  to  let  the 
petitioner  prove  the  fum  of  8/.  6x.  i  \d,  being  the  intereft  of 
the  faid  refpeSive  notes,  when  they  refpeftively  became  due 
fince  the  ifluing  of  the  faid  commilTion  \  and  therefore  the  pe- 
titioners pray,  that  they  may  be  admitted  creditors  for  the  faid 
feveral  Aims  of  11  /.  51.   10  d,  and  8  /.  6x.  \\d. 

The  counfel  for  Marlar  infifted  the  commiilioners  ought  to 
have  admitted  him  in  both  thefe  refpecS^s,  for  the  whole  money 
contained  in  the  notes,  and  likewife  to  be  allowed  intereft  on 
the  notes. 

Lord  Cbancillor :  I  am  of  opinion  that  the  petitioner  is  in- 
titled  to  thefirft  part  of  his  petition,  as  he  fwears  he  took  no 
more  for  the  difcount  of  the  notes,  than  at  the  rate  of  5  per 
cnU.  pir  ann.  and  ordered  accordingly. 

But  as  the  commiilioners  have  eftablifhed  it  as  a  rule,  that  The  rule efta* 
note*creditors  have  no  right  to  prove  intereft  upon  them,  un-  ^^^^^^  by 
left  it  is  expreffcd  in  the  body  of  the  notes  ;  I  will  not  break  in  rXwhat 
upon  this  rule.     Even  at  law,  where  notes  are  for  value  received,  note  creditors . 
and  intereft  is  not  expreffed,  the  jury  do  not  give  the  plainrifF,  ""g"®^ ^/""J*^ 
in  an  a£tton  upon  the  notes,  intereft  for  them,  but  by  way  of  Ihcm,  uXflex- 
damages  only.  P'«<rcd  ia  the 

Commiffioners  of  bankrupts  cannot  award  damages,  and**^"^/   ''.7^°^'^  * 

«ii  nif/ii*  ^11  reaionaole  one, 

therefore  the  rule  they  have  eftablifhed  is  a  very  reafonable  one,  and  the  court  will 
and  the  petition  as  to  this  muft  be  difmiffed,  but  ordered  him  p^^  breakthro' 
to  be  admitted  a  creditor  for  the  faid  fum  of  1 1  /.  5  f .   10  d.        i^ggf "  ^"^*''' 


(V]  Stule  a0  to  a  petttiortttts  crcOtto;«  see  Green> 74. 

Jpril  the  30th,  1740. 

Ex  parte  Goodwin. 

Viii  under  the  divlfion^  Rule  as  to   his  Executor^  or  where  he  is 
$ne  himfelf. 


h  4  JuguJI 


tSi  bankrupt. 

Augujl  the  6th,  1743. 
Ex  ^arte  Wilfon  :    In  the  matter  of  'John  TVilfon  a  b^nkrupt^ 

Cafe  91.  ry^HE  petitioner  ftates  by  hi?  petition,  that  in  May  \ztt  z 
The  clerk  of  the  j[  commiflion  of  bankrupty  iffueJ  againft  him  upon  the 
femmiffion  cauf-  petition  of  Nathan  James  and  others,  upon  which  he  was  dc- 
to  be  ariefted  at  clarcd  a  bankrupt,  and  his  elrate  and  eiredts  were  alligned  to 
the  fuir  of /. the  Nathan  James  and  others,  and  in  Jpril  laft  «  comm!ffion  of 
nr'anTaiTicn"^"  '""^^Y  '^^^^ed  againft  Ja-mes^  and  he  was  found  a  lunacicfc  ;  and 
inthe  fheiiff's  notwlthftanding  he  is  one  of  the  petitioning  creditors  and  an 
tourt  oi  London   affi<rnee,    Mr.  Fenwick.  the  clerk  of  the  commiflion,  caufed  the 

for  80/.  andalfo        r^.  ,  ;    ,         -  ^v  in  1  /i    j    •        ^u 

can fc8  another  Petitioner,  on  the  loth  of  June  lalt,  to  bt  arrelted  in  the 
aaiontobe  fheriff's  court  of  London  for  80,/.  at  the  fuit  of  JameSy  and  af- 
hroutht  m  B.  R,  terwards  caufed  another  adion  for  the  fame  fum  to  be  brought 

for  the  fame  lum,  ,,  r    r^-       *      r^         1  11  i-         •  /iir 

and  kept  him  in  *"  the  court  of  Kmg  r  Bench,  and  kept  him  in  cultody  from    , 
cuftodytili  y,     four  o'clock  In  the  afternoon  of  the  16th  of  June  until  eleven 
nky  otarrcftTng  ^^'^^^^ck  the  nexr  morning,  till  Fenwick  had  an  opportunity  to 
himoi.  the  aticff  him  oh  the  King's  Bench  acSlion  ;  which  being  done,  he 

King's  Ben-h  withdrew  the  adion  in  the  Sheriff's  court,  and  the  petitioner 
war!s*charge9^''^^^  ^^^^^"^^  ^^  cuftody  Upon  the  latter  a<f^ion,  and  was  al- 
himwithanoihcr  fo  charoed  the  fame  day  with  another  acii^n,  ai  the  fuit 
adtin,  at  h^  ^    ^f  Qj^g  j^,.^  TVafs^  by  Fenwick  as  his  attorney,  which  the  peti- 

fuitofcne/^fl/i;     .  .      ^1        "^  j    1         r.  •   /  i  r 

bankrupt  applies  tioner  apprehends  was  contrived  by  Fenwick  purely  to  opprels 
to  be  difrh  rged  him,  and  therefore  prays  that  he  may  be  difch^rged  out  of  the 
aal^ns^r^'.  and  ^'^^''^y  ^^  ^^«^  Marftial  of  the  King's  Bench  upon^the  two 
f^.  fiireatd  rt-     actions. 

fpcaiveiyto  Mr.    Sollicitor   General,  on   behalf  of  the  bankrupt  7<?*if 

«ut  oVcufloTv  of  ^^'i^fi^y  infiftcd,  that  the  arreft  at  the  fuit  of  JameSy  as  he  was  a 
the  MarOial/.-s  petitioning  creditor,  is  irregular  ;  and  being  therefore  under  an 
the  fame  attorney  improper  arref},   Wilfon  oqo-ht  to  be  difcharged,  not  only  from 

V/as  comerned  m     ,.'-'.,  r  rrr   /-♦     ?-i  -r  o      '  J 

^utji  aclions.       ^h^'*^  '"i^  but  from  Wajs  s  likewife. 

The  counfel  for  JVafi  read  affidavits  to  fhew,  that  the  bank- 
rupt has  been  guilty  of  perjury  in  fwearing,  that  part  of  his 
fftate  was  in  mortgage  for  500/.  v/hen  in  facf  it  was  a  grofs 
-  fraud  carried  on  between  the  bankrupt  and  the  mortgagee,  and 
hoped  thercfoie  he  fhouJd  not  be  difchargf^d,  even  fuppofing 
there  is  fome  irregularity  in  the  proceedings,  as  they  ftiall  never 
be  able  to  catch  him  again,  if  once  difcharged. 
A  petitioning  Lord  Chancellor  :  As  to  the  behaviour  of  the  bankrupt,  it  is 

credii or  cannot     a  Collateral  facf,  and  has  nothlne;  to  do  with  the  prefcnt  quef-' 

aneftasahkript,  11,  1      u    r  ?.'    ^ 

hecaiif^:  a  com-  tion,  and  would  conie  more  proptrly  before  me  upon  a  petitiorL 
tnifliom  of  bank-  to  difallow  his  Certificate  :  'Fhc:  affidavit  befides  is  not  pofitive^ 
i-uptis  borhan     but  uncertain  ;  and    if   more   certain,   would    not  dp.       This 

a£tion  and  an  r   n-  •  \-  n        1        1 

^xecuiion  m  ihe  court  Will  not  fuffcr  a  pciiriOning  creditor  to  arrelt  a  bankrupt, 
flfl^wl^ance.       ahd  for  this  reafon,  becaufe  that  a  commiflion  of  bankrupicy  i$  . 
confidered  both  as   an  adlion  and  an  execution  in  ihe  firfl  in- 
(lance  J  and  after  the  petitioning  creditor  has  laid  hdd  of  all 
the  bankrupt's  eiFc6ts,  it   would   be   a   great  abfuiJity  for  th^ 
fgmt?pcrfon  to  be  permitted  to  arrtft  him  Lk^'Wife,     It  is  too 


hiateriii 


Bankrupt.  f^j 

Ihatcrial  in  this  cafe,  that  the  whole  is  done  by  the  fame  agent) 
and  extremely  probable  that  Fenwick  arrefted  the  bankrupt  in 
the    name  of  James^  merely  to  found  the  arreft  at  the  fuit  of 

Even  at  law  where  there  is  an  irregular  arreft,  and  an  ad- 
vantage is  taken  of  the  irregularity,  to  charge  him  in  cuftody 
alfo  at  the  fuit  of  another  perfon,  the  courts  of  law  will  dif- 
charge  him  from  both. 

So  likewife  in  this  court,  where  advantage  is  taken  of  the 
injury  and  oppreffion  a  perfon  lies  under  by  an  improper  arreftj 
to  charge  him  in  cuftody,  though  for  a  juft  debt,  this  court 
will  difcharge  him  from  both. 

His  Lord(hip  therefore  ordered  that  Nathan  James  and 
Samuel  IVafs  do  refpe<5tively  confent  to  the  petitioner's  imme- 
diate difcharge  out  of  the  cuftody  of  the  Marftial  of  the  King's 
Bench  prifon,  at  their  refpedtive  fuits,  and  that  they  refpediively  ' 
execute  proper  authorities  to  the  Marflial  for  that  purpofe. 
And  ordered  that  James  (hould  pay  to  the  petitioner  the  coft$ 
which  the  petitioner  hath  been  p^it  to  byreafon  of  the  arreft  at 
his  fuit,  which  he  directed  to  be  taxed  by  a  Mafter. 

December  the  23d,  1743. 
Ex  parte  W^rd. 

AN    application    to  the  Lord  Chancellor  to  difcharge  the     Cafe  95, 
bankrupt  now  in  the  Fl^rt^  at  the  fuit  of  the  petitioning  A  petitioning 
creditor  and  the  affignees,   as  they  have  determined  their  elec-  "editor detcr- 

»•  ^  1  •  J       ^u  -if-  mines  his  ele£^.Joli 

tion  by  coming  under  the  commiir  on.  b^  taking  out  the 

The  petitioning  creditor  infifted,  that  the  debt  upon  which  commiflion,  and 
he  fou;ided    his   petition   for  the   commiflion,    was  upon  two  f*"?°^  ^"  ^^^ 
notes  only  from  the  bankrupt,  and  that  he  has  fued  him  upon  though  for  a  d^cbt 
a  third  and  diftindt  note  of  hand.  diftina  from 

TheaiBgnees  infifted  that   they  had  full  liberty  to  fue  the  ^\^  ^'^  P^*^^* 

Li  °     1  -inii  rr-        ^  ...     ^here  per  fons 

oanknipt  at  law,   notwitnltanding  they  are  aflignees  under  his  rcfufe  top.ove 
commiffion,  and  creditors  before   his  bankruptcy,  becaufe  the  ^^^''^  under  a 
majority  in  value  of  the  creditors  had  chof-n  them  as  aiHgnees,  S'^'blmglf! 
notwithftanding  they  had  refuled  to   prove  any  debt  under  the  fi.;nees  will  not 

commiflion.  determine  their 

Lord  Chancellor :  The  petition  muft  be  allowed  as  againft  the^ay'SruVfuVthJ 
petitioning  creditor,  for  he  has  determined  his  election  by  tak- bankrupt  at  Uw^ 
ingout  the  cominillion,  and  the  affidavit  on  fuing  out  the  com- 
ttiiffion  is  general  ;  nor  does  it  mention  the  particulars  by  which 
a  bankrupt  becomes  indebted. 

But  there  is  no  foundation  to  grant  what  the  petition  prays 
with  regard  to  the  affignees,  for  notwithftanding  they  are  cre- 
ditors ot  the  bankrupt,  yet  as  they  refufed  to  prove  their  debts 
tinder  the  commiffion,  the  barely  being  affignees,  by  an  ap- 
'  pointment  of  the  majority  in  value  of  the  creditors^  Will  notde*. 
termine  their  eledtion  ;  for  they  can  only  be  confidered  as  credi* 
Wr?  fit  large,  fmce  they  have  not  proved  any  debt. 


j^^  Bankrupt* 

Augujl  the  7th,  1746, 

Ex  parte  Lewes. 

Cafe 03.       J  ORD  Chancellor:  fii   petitioning  creditor  cannot  keep  the 
Apetinoning  bankrupt  in  goal,  becaufe  he  has  no  eleftion,  as  a  corn- 

creditor  has  not  mon  creditor  has ;  for  if  he  was  to  eled  to  proceed  at  law, 
the  famecleaion  t|jg  commiffion  muft  of  courfe  be  fuperfeded,  which  would  af- 
"cditorTfor  if  fca  thofc  CFcditors  who  have  proved  debts  under  the  commiffion. 

be  was  to  ele€t 

to  proceed  at  la v^ 

it  would  fuper- 

iiBde  the  commif-  -^^g^  ^^^  Z^^  ^7S^^ 

fion* 

Ex  parte  Hylliard. 
FiJe  under  the  divtfion^  Commijfton  fuperfeded. 

See  Green>  168.        (U)  )EtUle  aS  tO  ttOfeiei  ^Ztt  XXAZXZft  10  ttOt  (Itpaefli^D* 

Auguji  the  13th,  1746. 

Ex  parte  Marlar  and  others. 

Vide  under  the  divtfion^  Rule  as  to  difcounting  ofNetes. 


See  Green.  146.  (W)  2Ct)e  conffruction  of  tlje  ftafufe  of  tfjr  aift  of  Jac.  r. 
isi,  183, 1S6,  cap.  19.  iDttt)  refpcd:  to  a  banftrupt'0  poffefflon  of  spuHMi 
»^>-  after  aiKgnimnt* 

December  the  5th5  1740. 
Bourne  &  al.  aflignees  of  P^/Zr  a  bankrupt,  v«  Dodfon. 

Cafe  Qit.  ^OHN  Peele  was  for  feveral  years  a  merchant,  and  being  in 
Aflignmento'fa  J  ^73'  poffeffed  of  two  fhips,  the  Diggs  znd  Molfy,  fent 
Ibipatfeafora  the  fame  loaded  with  cargoes  in  his  own  name,  and  configned 
iraiuable  coafide-  to  his  correfpondents  in  Virginia  or  Maryland^  for  return  where- 

goorajllmfttf.  ^^  ^^^y  w^^^  ^®  '^^^"g  b*^'^  cargoes  of  tobacco  ;  514  hogflieada 
figneesof  bank-  of  the  faid  cargoes  being  configned  to  Peele  in  his  own  right, 
'off  ffi^^'  ak  n  ^^  "P^"  ^**^'^  arrival  poffefled  himfelf  of  the  fame,  and  entered 
thcrcof^tut  if"  them  at  the  cuftom-houfe  in  his  own  name,  and  gave  his  bond 
of  goods  at  land,  for  payment  of  the  duties,  and  lodged  the  tobaccoes  in  his 
otherwife.  ^^^  warehoufes,  and  kept  the  keys,  and  fold  and  difpofed 
thereof  in  hia  ovirfl  name^  and  as  his  property. 

On 


Bankrupt .  i^^ 

On  tlic  14th  oi  February  1735,  P^/&  failed,  and  a  commlflion 
of  bankruptcy  iffued  againft  him ;  Bourne  and  others  were  chofen 
aiEgnees,  and  at  the  time  of  the  bankruptcy  Petle  being  in  pof- 
feflion  of  the  faid  two  fliips,  and  all  the  cargoe  that  was  unfold^ 
they  were  feized  under  the  commiilion  ^  but  the  defendant  in- 
iifted  he  had  a  right  to  the  faid  fhips,  and  to  the  bankrupt's 
effeds  in  Virginia  and  Maryland^  for  that  he  had  lent  Peele  con- 
fiderable  fums,  and  that  on  the  30th  of  May ^  ^734»  there  was 
due  to  him  io,50q/.  and  to  fecure  the  payment  thereof,  Peeli 
tad  by  indenture  of  bargain  and  fale  that  very  day  afligned  to 
bim  the  faid  two  fbips,  with  their  tackle  and  appurtenants,  and 
all  other  his  eftate  and  efFe£ls  in  Virginia  and  Maryland^  and 
alfo  feveral  goods  fent  to  Maryland  on  board  the  faid  fliips, 
and  alfo  to  all  the  tobacco  and  eiFeds  to  be  by  them  brought 
back  from  Virginia  and  Maryland  in  return  for  the  goods  fent, 
fubjed  to  be  void  on  payment  of  the  1 0,500  /.  to  the  defendant, 
and  therefore  claimed  all  the  faid  eiFe£ls. 

The  money  received  from  the  bankrupt's  eftate  was,  by  agree- 
ment between  the  plaintiffs  and  the  defendant,  paid  into  the 
bank,  till  it  appeared  to  whom  the  fame  juftly  belonged ;  and  the 
Ihips  were  likewife  fold,  and  the  money  arifing  from  the  fale 
paid  into  the  bank,  in  the  names  of  the  plaintiiFs  and  the  de- 
fendant Dedfon, 

The  plaintiffs  counfel  infifted,  that  zsDod/on  did  fuffer  Peelt 
to  continue  in  poflefSon  of  the  goods,  it  was  a  fraud  on  the  per- 
fons  who  dealt  with  Peele^  and  that  the  aflignment  ought  to  be 
fet  afide,  and  the  defendant  come  in  only  as  a  creditor  under 
the  commiffion,  for  fo  much  as  he  (hall  be  able  to  prove,  and 
itceive  a  dividend  pro  rata  only  with  the  reft  of  the  creditors. 

They  alfo  urged,  that  a  mortgagee  of  goods,  though  he  has 
adranced  the  full  value  for  them,  and  the  day  of  payment  is 
paft,  yet  if  he  fuffers  the  goods  flill  to  continue  in  the  poflefiion 
of  the  mortgagor  is  equally  a  fraud,  as  the  letting  goods  lie  in 
a  vendor's  hands  after  he  has  made  a  bill  of  fale,  or  an  abfolute 
conveyance  of  them,  and  then  afterwards  becomes  a  bankrupt, 
and  by  confidering  the  cafe  in  this  light,  they  endeavoured  to 
bring  it  within  the  toth  and  nth  claufes  of  the  ftatute  of  the 
Zifkofjac,  the  firft,  cap.  19. 

**  And  for  that  it  often  falls  out,  that  many  perfons,  before 
*'  they  become  bankrupts,  do  convey  their  goods  to  ether  men 
**  upon  good  confideration,  yet  ftill  do  keep  the  fame,  and  are  re- 
**  puted  the  owners  thereof,  and  difpofe  the  fame  as  their  own  : 

**  Be  it  enaSed,  that  if  at  any  time  hereafter  any  perfon  or 
•*  perfons  flhall  become  bankrupt,  and,  at  any  fuch  time  as  they 
**  (hall  become  bankrupt,  fliall,  by  the  confcnt  and  permilEon 
'*  of  the  true  owner  and  proprietary^  have  in  their  poffeilion,  or- 
^*  dcr  and  difpofition,  any  goods  or  chattels  whereof  they  ftiall 
**'be  reputed  owners,  and  take  upon  them  the  fale,  alteration,' 
**  or  difpofition  as  owners,  that  in  every  fuch  cafe  the  faid 
**  commiffioners,  or  the  greater  part  of  them,  (hall  have  power 
•♦  to  fell  and  difpofe  the  fame,  to  and  for  the  benefit  of  the 

♦^  creditors 


tS^  '  Bankrupt. 

*'  creditors  which  fliall  feek  relief  by  the  faid  commiffion,  as     . 
**  fully  as  any  other  part  of  the  eftate  of  the  bankrupt." 

The  defendant's  counfel  gave  it  as  a  reafon  why  Dodfon  chofe 
rather  the  goods  (hould  ftill  continue  in  the  bankrupt's  cuftody, 
notwithftanding  he  had  a  fufficient  lien  upon  them.  That  ho 
did  not  care  to  fubje^Sl  hinifelf  to  an  account,  if  he  had  taken 
the  goods  mortgaged  into  his  own  cuftody. 

Lord  Chancellor  :  This  is  a  cafe  of  a  good  deal  of  C9nfequence, 
and  not  without  fome  difficulties. 

The  firft  queftion  is,  as  to  the  alignment  of  fome  (hips  and 
their  cargoes  by  way  of  fecurity  for  a  large  fum  of  money, 
10,500/,  faid  to  be  lent  at  different  times  by  the  defendant 
Dodfon  to  Peele^  and  whether  the  property  of  the  fhips  and 
cargoes  paffed  thereby  ? 

The  fecond  queflion,  Whether  Mr.  Dodfon  is  intitled  to  re- 
tain two  bank  notes  delivered  to  him  by  Peele  the  bankrupt  of 
400/.  each  ? 

With  regard  to  the  afligoiment,  it  is  objeSed,  that  it  is  frau- 
dulent, and  did  not  pafs  the  property  of  the  goods  to  the  defend- 
ant Dodfon  \  for  the  plaintiffs  infift  this  was  an  aflignment  of 
goods  without  any  poffeifion,  and  therefore  if  aflignor  becomes  ^ 
bankrupt  afterwards,  that  by  virtue  of  the  claufes  in  the  ftatute 
of  21  Jac.  I.  the  commiiEoners  may  fell  them  for  the  benefit  of 
the  creditors  in  general. 

The  fa<Sl  is,  The  greatefl  part  of  Peelers  tS^Q.s  at  the  time  of 
the  aflignment  were  beyond  fea  j  now,,  it  would  be  very  detri- 
mental to  trade,  as  it  would  deter  merchants  from  lending  mo- 
ney, if,  notwithftanding  they  (hould  advance  a  large  fum  by 
way  of  mo;'tgage,  the  property  is  not  altered,  but  fubje£t  to 
mortgagor's  creditors  under  a  commiifion  of  bankruptcy,  un- 
Jefs  the  fhips  return  before  the  commiffion  is  taken  out,  and  the 
^ffedts  are  in  the  adlual  pofl'cffion  of  mortgagees. 

As  to  the  conflruvSion  of  the  claufes  in  the  ftatute  of  the  21 
yac.  it  is  a  point  of  very  great  confequence,  and  I  do  not  re- 
jnember  in  this  court,  or  while  I  fat  in  another,  that  the  con- 
llrudlion  of  thefe  claufes  were  ever  made  a  point  in  any  cafe. 

As  to  the  general  cafe,  Where  bills  of  fale  are  made  of  goods, 
and  the  purchafer  fufFers  the  bankrupt  to  continue  in  pofTeHion, 
it  is  plainly  within  the  letter  of  the  ftatute,  but  I  do  not  think 
this  can  be  conftrued  to  extend  to  a  bare  loan  of  money  ypon 
the  goods  by  way  of  mortgage,   for  the  words  in  the  claufe  are, 
goods  fold  for  a  valuable  conftderatlon^  and  valuable  conjideration 
is  moft  properly  applicable  to  an  abfolutc  fale. 
Piiwnee  haj  only      In  the  cafe  of  pawns,  which  is  fomething  like  the   prefent^ 
ofpecial  property  the  pawnee  has  only  a  fpecial   property  in  them,  in  cafe  they 
redeemed  wUhin  ^^^^  ^^^  ^^  redeemed  within  the  time  required. 
iJiptime.  According  to  the  original   agreement,  the  defendant  Dodfom 

y/as  not  immediately  to  take  pofleffion  of  the  fhips  and  cargoes 
but  at  a  future  day,  and  if  the  bankrupt  had  not  a  right  froin. 
the  time  of  the  agrtea^.tnt,  to  exercife  fuch  a  power  over  thenrx 
as  he  before  had,  buL  was  now  become  ful  je6t  to  the  mortgage, 
jhen  thi?  cafe  is  not  within  the  claufe  of  the  ftatute. 


Sankrupii  lyj 

There  is  nothing  more  common  th.in  aflijnments  oF  fliipi 
which  are  out  upon  their  feveral  voyages,  as  a  fecurity  for 
money,  and  yet  the  affignee  does  not  Jook  upon  it,  that  he 
fias  any  property,  but  the  affignor  direds  the  maftcr  of  the 
{hips  as  to  the  voyage,  and  every  thing  ncceflary  j  and  if  con*- 
tra£ts  of  this  kind  had  been  confidered  as  falling  within  thefe 
claufes,  this  cafe  muft  have  happened  frequently,  and  would 
not  have  been  the  firft  time  of  its  being  made  a  po^nt  in  the 
courts  in  WeftminJier-halL 

Thefe  claufes  have  never  been  thought  of,   till   the  cafe  of  An  owner  of 

Stephens  v.   Sole,  before  Lord  Chancellor  Talbot,  July  the  6th,  ^^^^  mortgage 

1736.      There  a  perfon^  owner  of  three  hoys  belonging  to  the  river  fo  d^ing,  is  luk 

Thames,  mortgaged  them,  and  after  he  had  fo  done,  was  fuffered^^^^^   by  the 

In  the  mortgagee  to  make  ufe  of  them  in  the  fame  manner  as  before  "?°«8^g"  "  "^* 

/       I  1  f  f  //  •  1       -rti        -^        ^^^^  *'''  three 

f9r  three  years  together,  and  appeared  to  all  intents  the  viftble  owner,  years  tog'^thcr, 

and ptrfonsient  him  money  upon  the  credit  of  his  being  the  owner,  ^'-^  ^"^  mrney 
and  therefore  a  very  ftrong  cafe;  and  lord  Talbot,  upon  thefe  Jhe'.l'^^t"^^"^. 
particular  circumftances,  adjudged  it  to    be  within   this  fta*  ing  ihe  owner,' 
tutc  ;  but  as  this    is   only  one  authority,  it  would  not  be  2tt^^^y.^^^^^^^^^^ 
all  proper  for  me  to  determine  a  cafe  of  fuch  great  confequence  conlmfffion^S  * 
to  trade,  without  thoroughly  confidering  it ;  for  if  it  is  a  void  bankrupt, 
affignmenc,  it  is  void  at  law,   and  then  I  fliall  not  take  upon 
me  m  equity,  abfolutely  to  decide  a  matter  which  is  properly 
triable  at  law. 

On  the  other  hand,  it  would  certainly  be  of  bad  confe- 
quence, if  I  ftiould  determine  this  cafe  not  to  be  within  the 
claufes  of  the  ftatute  of  the  21  Jac.  becaufe  it  muft  neceffarily 
open  a  door  to  fraud,  for  traders  then  might  borrow  money 
to  the  full  value  of  the  goods,  and  though  the  mortgagee  fuf- 
fcrs  them  to  lie  in  the  hands  of  the  mortgagor,  the  lender  will 
notwithftanding  fecure  the  property  to  himfelf,  to  the  preju^ 
dice  of  all  the  reft  of  the  creditors. 

All  that  remains  is.  Whether  Mr.  Dodfon  is  intitled  to  re- 
tain two  bank  notes  delivered  to  him  by  Peele  the  bankrupt, 
of  400/.  each. 

Now  it  is  certain,   though   the  aft  of  parliament   of  the  Whercactcaitor 
ijac.l,  has  provided  an   indemnity  for  debtors  to  a   bank- °^^!**°^^"P^^»* 
nipt  who  pay  their  money  to  him  without  notice  of  the  bank-  ''oihlm   ^TaJI 
ruptcy,  yet  that  ftatute   does   not   indemnify  a   creditor  of  a  adlion  is  brought 
bankrupt,  unlefs  it  appears  that  he  had  no  notice  of  the  bank-  ^^  thcafligoccs 

*.    ..  /*!_*•  r  •    •         u-  to  recover  back 

niptcy  at  the  time  of  receiving  his  money.  ^^^^  ^^^^^^  ^ 

they  m\ii\  prove 
fuch  creditor  had  notice  of  the  bankruptcy,  when  he  received  tlie  fame* 

The  courts  of  law  have  confidered  this  latter  cafe  as  a  hard  where  goods  are 
one,  and  always  held  the  aflignees  to  a  ftrid  proof  of  notice.    ^«^''^«'^^«^ /<>  a 

rri.  n-  -11    i_        T  1  .       /I     ,,     .     creditor  after  no* 

The  next  queftion  will  be.  In  what  manner  it  fhall  be  tice  of  an  ai>  of 
tried  ?  If  the  ailignees  in  this  cafe  bring  an  adion  as  for  goods  bankruptcy,  the 
kad  and  received  to  the  bankrupt's  ufe,   the  courts  at  law  will  K?afn'n!!e? is" 

trover,  becaufs 
tber€  li  a  tort  in  dctaiaingi  though  he  camt  lightfully  to  the  pofTeffion  of  »he  gootis. 

noiifuit 
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nonfuit  them,  becaufe  the  property  was  certainly  out  of  the 
bankrupt,  as  they  were  transferred  for  a  juft  debt,  and  there- 
fore the  proper  aSion  would  be  trover,  becaufe  here  is  a  t§rt 
in  detaining  of  the  goods  (though  he  came  rightfully  to  the 
pofledion  of  them},  as  they  were  delivered  to  Dodfon  after  no- 
tice of  an  2L&  of  bankruptcy,  for  from  that  time  they  be- 
came the  property  of  the  general  creditors. 

But  if  I  dired  the  whole  to  be  tried  in  trover,  it  will  cre- 
ate a  difficulty  as  to  the  two  bank  notes,  and  therefore  it  will 
be  better  to  try  it  upon  a  feigned  iflue. 

His  Lordfliip  then  direded  the  two  following  iflues  : 

Firft,  Whetbir  the  defendant  John  Peele  became  bankrupt  m  tbi 
I4/i&  ^February  1734,  or  on  any  other ^  and  what  dayf 
'  Secondly,  fVhethtr^  at  the  time  ofVttWs  becoming  a  bankrupt^ 
tbetivojhips^  Diggs  ^ni^  Molly,  and  the  goods  in  the  affignmetU 
of  the  ^oth  of  Mzy  1734,  or  any  and  which  of  them  were  the 
fl>ips»  goods^  and  chattels  of  the  defendant  Dodfon ;  and  if  found 
that  Peele  became  bankrupt  any  other  time  than  that  mentioned  in 
the  ijfue^  the  fame  to  be  indorfed  on  the  poflea,  a^  all  further 
dire^ions  referved  till  after  trial. 

N.  B.  The  parties  afterwards  compromifed  it,  and  the  ifiiip 
was  never  tried. 

Juguji  the  ift,    1744. 

Ex  parte  Marfli, 

Cafe  95.       TVyfR-  Marfh  a  Mercer  died  poffeffed  of  goods  to  the  amount 

Marriage  with-   JLV A  ^^  200o/.  and  Upwards,  fome  time  after  his  death,  his 

out  a  portion  is   widow  married  her  hufband^s  journeyman,    but    before  thr 

ation  foTanl^''  ^^^^^^%^  articles  were  entered  into,  reciting  that  (he  was  cn- 

grccmeat.  titled  to  an  eftate  of  the  value  of  600/.  and  upwards,  and  alfo 

reciting  that  he  had  taken  the  money  and  given  a  bond  for 

fecuring  the  fum  of  600  /.   to  truftees  for  her  feparate  ufe, 

and  that  (he  ihould  have  the  power  to  difpofe  thereof  as  fhe 

ihould  think  fit  by  deed  or  will,  and  being  alfo  in  pofTeffioh  of 

fome  plate  belonging  to  her  Arft  hufband,  (he  had  a  further 

power  by  the  articles  to  fell  it,  and  to  pay  the  money  arifing 

from  the  fale,  into  the  hands  of  the  fame  truftees  for  the  ufe 

of  her  children  by  her  firft  huft)and. 

The  wife  is  dead,  but  before  her  death  executes  a  deed^ 
and  appoints  the  600/.  and  alfo  the  plate,  for  the  ufe  of  her 
children,  to  be  equally  divided  between  them. 

The  fecond  hufband  is  become  a  bankrupt,  and  the  chil- 
dren of  the  firft  applied  to  the  commiffioners  to  be  admitted 
creditors  for  the  600/.  and  to  have  the  plate  delivered  up  to  them. 
The  commiffioners  refufed,  upon  the  fuggeftion  of  the 
bankrupt,  that  he  was  drawn  in,  and  deceived  in  the  opinioa 
he  had  of  his  wife's  fortune  before  the  marriage. 

The  application  now  on  behalf  of  the  children  that  the 
plate  may  be  delivered  up  by  the  affigne^s^  and  that  tbey  may 
be  admitted  creditors  for  the  600 /• 

lefi 
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Lord  Chancilhr :  Here  is  a  man,  of  the  trade  of  a  mercer, 
leaves  a  ftock  and  goods  to  a  confidcrable  value. 

This  ought  to  have  been  divided  according  to  the  ftatute  of 
dift'ributions,  one  third  to  the  wife,  and  two  thirds  to  the 
children,  the  wife  poffeffes  the  whole  ;  on  her  fecond  mar- 
riage, in  order  to  provide  for  the  children  of  the  firft,  (he  and 
her  hufband  enter  into  articles  to  fecure  6co/.  for  her  feparate 
ufe,  &r.  as  before  ftated. 

This  is  in  confideration  of  the  marriage,  and  of  the  fortune  (he 
brought;  and,  unlefs  fome  fraud  appears,  it  muft  have  its  effe6^« 

No  doubt  but  this  is  a  contrad  for  a  valuable  confideration ; 
but  then  it  is  infifted  on,  that  this  man  (who  was  the  journey- 
man to  the  firft  hufband,  and  mufl  be  prefumed  to  know  what 
were  Mr.  Marft>*s  efFeSs)  was  deceived  in  the  opinion  he  had 
of  Mr.  Marfl>*%  ci re um fiances,  and  faid  by  the  affignees  coun- 
fel,  that,  if  he  was  defrauded,  this  is  a  ground  to  relieve  the 
bankrupt,  and  the  creditors  have  a  right  to  fland  in  his  place. 

All  marriage  agreements  difFer  from  other  agreements,  for 
tbcfe  do  not  arife  from  the  confideration  of  a  portion  only, 
but  on  account  of  the  marriage. 

A  man  thinks  fit  to  marry  a  Angle  woman   or  a  widow,  A  womaD's  for* 
and  imilgines  (he  has  fuch  a  fortune,  and  perhaps  on   a  ftrid  ^f"he*^hula^?* 
account,  or  by  fome  defeftive  debts,   it  fhould  fall   (hort,   it  expeaatiom,  it 
would  be  very  mifchievous  to  fet  alide  marriage  agreements  «©  ^^^o"  ^o' 
for  this  reafon.  m^il^fa^i. 

No  inventory  delivered  in  to  the  ecclefiaflical  court  by  Mrs.  meat. 
Mmrfoy  as  adminiftratrix  to  her  firfl  hufband,  which  ought  to 
haye  been  done,  as  the  children  were  iniitled  to  two  thirds. 
The  fecond  hufband  and  his  wife  poflfefs  themfelves  of  all  the 
fiock  and  goods  of  her  firfl  hufband,  and  never  make  or  deli- 
ver in  any  inventory  at  all,  nor  did  they  make  up  any  account 
by  which  the  children  could  have  what  they  were   intitled  to. 

If  this  came  before  the  court  in  a  caufe,  would  they  fet 
afide  a  marriage  agreement  on  fuch  circumflances  \  They  cer- 
tainly would  not. 

The  plate  depends  upon  another  point. 

If  this  was  the  plate  of  the  firfl  hufband,  and  came  into  the  The  claufc  in  the 
pofleffionof  the  adminiflratrix,  or  into  the  hands  of  the  per-  ">f.i.  which 
fon  marrying  that  adminiftratrix,  this  certainly  is  not  within  ^^^  )n\hpof^ 
the  meaning  of  the  ftatute  of  the  21  Jac.  i.  {which  fays  that  allfejponofa  hank- 
g9Hls  in  tht  pofejfion  of  a  bankrupt^  whereby  he  gains  ^  ^ wr^/ ''*^^;  ^^^"^^ J' 
credit^  fballbe  liable  to  his  creditors) j  becaufehere  the  SLdmini"  crLlit,  Jbali  he 
firatrix  had  them  in  tf«/^r  ^m/,  and  the  hufband  could  hzve  ttah/e  to  bis  ere- 
them  in  no  better  right,  and  therefore  not  at  all   liable  to  the  ^^5';  'hl^b^nk- 
debts  of  the  fecond  hufband;  for  the  meaning  of  the  ftatute  nipt  has  in  his 
(if  it  is  poffible  to  put  any  meaning  upon  fome  claufes   of  o^a  "8^' <^"^X* 
this  ftatute,  which  are  very  darkly  penned)  is  only  with  re« 
gard  to  goods  the  bankrupt  has  in  his  own  right. 

His  Lordjhip  therefore  directed  the  children  of  the  firjl  hufband  to 
i^ admitted  creditors  under  Marfh'j  commij/imfor  the  660I.  and 
the  fUue  to  be  delivered  up  to  ihem* 

%  October 
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OSIoher  the  22d,   1746. 

Brewftj  affignce  of  Roger  IVtlHams  a  bankrupt,  v.  tieathcoU 
and  Martyn, 

Cafe  06.  nOGER  If^dliams^  and  his  partner  Jeremiah  IFilder^  gave  a 

Jl.  ^.  and  his  bond  to  the  defendant  i/<^/?/ifj/^  for   1200/.   and  on  the 

rartner  gave  a  fame  day  executed  a  deed  of  affignment,    by   which   it  was 

bond  to  if.  for  agreed,  if  default  fhould    be   made  in  payment  of  the  money 

fame  day  by  advanced  by  Htathcote^  IViiliams  and   Wilder  fliould  make  over 

deed  afllgned  to  to  the  defendant  Heathcote  or  order,  the  goods  in  the  two  (hips 
//.or order,  i^^  Samue!  and  Molly,  and  /fnne  Billander,  to2^cthcr  with  the  bills 

goods  in  two         /.,,.  •I'll         1  irL  ^. 

ihipsthenatfea,  of  lading,  wnich  might  be  the  proceed  or  the  returns  of  the 
and  alfo  isb.llsfaicj  goods  and  cargo  for  any  port  in  England,  and  that  fhould 
polSf  i^^^  be  configned  to  miliams  and  mider,  and  that  they  fhould 
ance,  containing  put //Iffl/^f^/^  in  poflcffion  thereof;  and  they  alfo  Covenanted 
the  faid  goods  as  ^[j^|.  ^fter  receiving  advice  from  beyond  fea  of  any  goods,  that 
Tit7/thc  latur  they  would  acquaint  the  defendant  Heathcote  with  it,  and  ina- 
indoifed  to  H.  power  him  to  difpofe  of  the  fame,  and  keep  the  money  arifing 
the  former  not.  ^^^^  thencc  in  fatisfaftlon  of  his  bond,  and  if  there  flhould  be 

U be  bill  brought  ,  .  Tr7"i- 

by  thcaflign«eof  any  overplus,  to  pay  it  to  WiLUams. 

Jt.  W,  now  a 

bankrupt,  for  thcfc  goods,  infiflcd  that  R.  W,  aftcd  as  the  vifiMe  owner  of  the  fliip  and  cargo,  being 
not  put  into  the  poffcflion  of  //.  and  thrrefore  ihe  piaintiff  intitled  thereto  for  the  benefit  of  the  cre- 
ditors at  large.  The  court  of  opinion  that  every  thing  which  could  fhew  a  righr  to  the  fhip  and  cargo 
being  delivered  over  to  H,  R,  JV.  could  no  longer  be  faid  to  have  the  order  and  difpojition  of  them,  and 
therefore  not  within  the  meaning  of  the  ai  Jac.cap.  19.  and  confequently  //.  has  a  right  to  retain  the 
fliip  and  cargo,  till  the  principal  fum  of  iioo/.  and  intereft  is  fatisficd. 

Roger  TVilliams  did  accordingly  affign  over  to  the  defendant 
Heathcote  thirteen  hills  of  lading,  and  i'everal  policies  of  infurance^ 
containing  the  goods  in  the  £bip  Samuel  and  Molly,  as  a  colla- 
teral fecurity  for  the  fum  of  1200/.  the  latter  were  indorfed 
to  the  defendant  Heathcote,  but  the  former  were  not. 

At  the  time  of  ihefe  tranfadions  between  Williams  and 
Heathcote,  the  (hip  was  at  fea  in  a  voyage  to  Guinea. 

The  bill  is  brought  for  thefe  goods  by  the  plaintiff  as  the 
aflignee  of  Roger  Williams,  who  is  now  become  a  bankrupt. 

The  afEgnment  to  Heathcote  bears  date  the  loth  of  Jan,  1 736. 

The  fliip  Samuel  and  Molly  came  home  the  19th  of  July,  1738. 

The  commifEon  of  bankruptcy  againft  Williams  iiTued  the 
27  th  of  Ocloher,  1738. 

Rcger  Williams  was  found  a  bankrupt  as  far  back  as  No* 
vember,  1737. 

A  feparatc  commifTion  of  bankruptcy  has  been  alfo  taken 
out  againft  Jeremiah  Wilder, 

The  counfel  for  the  plaintiff  infifted,  that  this  aiEgnment 
to  Heathcote  will  not  bind  the  creditors  under  the  commif- 
fion^  as  Roger  Williams  the  aiEgnor  aSed  ftill  as  the  vifible 
owner,  for  the  fhip  and  cargo  were  not  put  into  the  poflef- 
fion  of  Heathcote ;  and  therefore  the  plaintiff,  as  the  aflignee 
under  the  commiifion  of  bankruptcy  againft  Williams^  19 
intitled  to  the  cargo  for  the  benefit  v/f  the  creditors  at  large- 

For 
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t^or  the  plaintiCF  was  cited  the  cafe  of  Sourne^  aJ&gilee*of'^«being  indebted 
Peeli  a  bankrupt,  v.  Dodfin^  the  4th  oi  December  1740,  and  of"  £^^*,*J^^^' °^^^ 
Ryaly.  Stevens^  March  the  loth,  1743*  and  the  cafe  of  Stevens  {tjStn  A.  ti^  * 
V.  Sole^  before  Lord  Talbot^  who  was  of  opinion  that  an  affign-  keep  the  poflfef- 
ment  of  barges  by  a  perfon,  who,  notwithftanding  fuch  affign-  f,!J|Sd«I*the* 
roent,  kept  pofTeffion  of  thefe  barges,  and  worked  them,  was  a  creditor  at  large, 
fraud  on  his  creditors  at  large,  and  therefore  decreed  the  barges  "***  ****  ^'R«» 
to  be  the  property  of  thofe  creditors,  and  lawfully  feized  under  ^^^^mmlf^ 
the  commiffion  againft  the  afiignor*  fion  of  bank. 

Mr.  Noel  for  the  defendant  /f>^/Ar(?//.  Iftcmald^?  °**^ 

At  the  timeof  the  aiSgnment  the  (hips were  aSually  failed  and  gainft  !i'  J?^^ 
gone  abroad,  and  therefore  the  delivery  of  the  (hips  and  cargoes  w^* 
to  the  defendant  Heathcote  was  impodible.    In  the  cafe  of  Bourne 
y.Dodfon^  your  Lordihip  doubted  whether  the  ftatute  of  the  21 
Jac.  I.  c.  19.  extended  to  a  mortgage  of  goods,  and  was  rather 
inclined  to  think  thead  confined  it  to  an  abfolute  (ale. 

The  cafe  of  Ryal  v.  Stevens  was  an  aiSgnment  of  a  brewhoufa 
and  uteniils  here  in  England;  fo  that  the  poiTeflion  there  was 
capable  of  being  delivered,  and  confequently  different  from  th^ 
prefent. 

Stevens  v.  Sole  is  alfo  different,  for  the  barges  were  a6tually 
worked  in  the  river  Thamesj  and  therefore  the  poiTeiKon  of 
them  might  likewife  have  been  delivered. 

He  further  infifted  this  was  an  a6^ua}  aflignment,  the  poIi-> 
cies  of  infurance  being  indorfed  to  the  ^^f^n^zmx.  Heathcote. 

Mr.  Wilbrabam  of  the  fame  fide  argued. 

That  fuch  a  contraft  as  the  defendant  made  with  fpllliamt 
was  a  perfed  and  compleat  fale,  without  the  delivery  of  the 
goods. 

That  if  it  was  not  a  legal  ailignment,  yet  the  defendant  had 
an  equitable  lien  upon  the  goods,  by  virtue  thereof,  and  had 
a  right  to  retain  them  againft  the  plaintiiF  as  an  afiignee  under 
the  commiifion  of  bankrupt  againft  Williams  \  and  in  fupporC 
of  this  cited  Taylor  v.  JVheeler^  2  Fern,  564. 

Lord  Chancellor:  In  the  extent  in  which  this  cafe  has  beeit 
argued  at  the  bar,  it  is  a  queftion  of  very  great  confequence. 

But  I  would  obferve  in  the  firft  place,  this  is  a  cafe  which  hai 
come  feldom  before  the  court,  and  much  ftronger  in  favour  of 
the  defendant  than  fiich  cafes  generally  are. 

For  the  common  cafes  are,  where  the  creditor  has  pretended 
to  fet  up  a  demand  for  an  old  debt,  and  the  perfon  owing  has 
at  that  time  been  in  declining  circumftances ;  and  this  credi- 
tor, in  order  to  gain  a  preference,  has  procured  an  affignment 
of  goods  from  the  debtor,  who  foon  after  becomes  a  bankrupt ; 
yet  even  in  fome  of  thefe  cafes,  if  the  creditor  appears  to  be  a 
honafidi  one,  he  has  prevailed,  though  the  court  leans  ftrongly 
againft  fuch  a  creditor  in  favour  of  the  creditors  at  large. 

Here  the  bond  to  the  defendant  Heathcotey  and  the  aflign- 
ment, bear  date  the  fame  day  ;  therefore  this  cafe  ftands  clear* 
of  any  colour  of  fraud,  with  a  view  to  gain  to  himfelf  a  prefer- 
rnce  to  other  creditors*    I  mention  this  to  ihew  in  hov^  much 

Vol.  I.  M  i«orft 
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mbre  favourable  a  light  this  defendant  ftands  than  in  the  com? 
mon  cafes. 

The  cafe  of  Jacobs^.  Shepherd^  that  was  originally  heard  be- 
fore Sir  JofephJekylliViz%  an  affignmcnt  of  goods,  which  at  the 
time  of  the  aflignment  were  actually  beyond  fea,  and  yet  Sir 
yofeph  fct  it  afide,  as  the  borrower  was  then  in  failing  circum* 
ftances  \  but  Lord  Chancellor  King  upon  an  appeal  reverfed 
the  decree  at  the  Rolls. 
Where  there  !i       I  will  firil  confider  the  cafe  on  general  rules  both  of  law  and 

an  aflitnment  of  ^q  y  j  (y ^ 

bonnd  cargo,  it       ^^  ^*s  betn  infiftcd  by  the  plaintiflfs  counfel,  that  this  af- 
iaacompieat      (igxxmtviX,  to  Heathcote  \%  no  legal  bill  of  fale,  or  legal  affign- 

thc  «^;ls  not    ^^^^  ^°  ^^^  ^f  ^^^^«  g°^^^- 

deiiverdi  to  the       And  it  muft  be  admitted,  as  to  the  homeward  bound  cargOp 
«ffigiiee.  it  is  no  legal  affignmcnt. 

But  it  has  been  carried  ftill  further  by  the  plaintifPs  cOunfel, 
for  they  have  likewife  infifted  the  affignmetit  does  not  amount  to 
a  bill  of  fale  of  the  outward  bound  cargo,  for  want  of  a  delite* 
ry  of  the  goods  themfelves  to  the  defendant  Heathcole. 

I  am  of  opinion  that  a  delivery  in  this  particular  inftance  wai 

not  abfolutely  neceflary  to  make  it  a  com  pleat  contrad ;  as  in 

.    the  cafe  of  a  horfe  fold  in  a  market  overt,  if  the  buyer  pays  the 

money  for  him,   he  may  maintain  an  action  agdinft  the  feller^ 

without  (hewing  a  delivery  of  the  horfe.  It  is  true,  the  want  of 

a  delivery  is  often  an  obje£lion,  and  a  material  one,  but  howf 

Why  as  a  badge  of  fraud  ;  for  where  a  fubfcquent  creditor  has 

taken  the  goods  in  execution,  a  prior  creditor  muft  fheW  a  de« 

livery,  as  in  Twiners  cafe,  3  Co.  80. 

Inaorfinf  WUcf     fiut  it  has  been  alfo  inftfted  on  the  part  of  the  plaintiff,  that 

anwwnTtoTn     ^hcre  are  no  proper  words  of  affignmcnt  in  the  deed  5  I  am  fo 

aflignment,  un-  far  of  opinion  with  the  plaintiff,  that  what  has  been  done  in  this 

di!ia!^***^**'*  C3fe  does  not  amount  to  a  fufficient  legal  fale.    Even  if  there 

deiivered^to  die  ^^^  ^^^^  ^"  indorfement  of  the  bills  of  lading,  it  is  no  a^al 

aflignee.  alignment,  unlefs  the  goods  were  directed  to  be  delivered  to 

the  alBgnee. 
Aflignfcs  under  But  then  the  queftion  will  come  to  this.  Whether  the  de* 
Siptc^take  fendanti/w/A«//  hath  not  a  fufficient  lien  upon  the  goods  in 
iiibjea  to  all  point  of  equity  ?  For  it  has  been  truly  faid,  that  affi^nees  un- 
Tal^ft'ther'k  ^^^  *  commifEon  of  bankruptcy  miifl  take  fubjcft  to  all  equtta- 
xupt\imieif!"  *  '^l®  I'C'^s  againft  the  bankrupt  himfelf.     The  cafe  of  Teybry. 

fPTfeeler  is  cxzQly  in  point.     2  Fern.  564. 
Aflignments  of        In  the  Cafe  of  Cock  V.  Goodfelhwy  Trin.  term  the  8th  ofGiO.t. 
chofes  in  aaion   Ld.  Maccltsfield  was  of  the  fame  opinion.  The  ground  the  court 
confidVra^fon!     S^^  "P°"  ^^  ^^'^  >  ^^^^  affignecs  of  bankrupts,  though  they  art 
are  good  apainft   truftees  for  Creditors,  yet  fland  in  the  place  of  the  bankrupts^ 

comm°ffioTor  *  ^^^  '^^y  ^^^  ^^^^  ^^  "°  better  manner  than  he  could  ;  there- 
fcankruptcy.       '^^6  affignments  of  chofes  in  aftion  for  a  valuable  confideratioH 
have  been  held  good  againft  fuch  affignees. 

If  this  is  an  affignment  therefore  for  a  valuable  confideratioiiy 
it  will  prevail  in  equity  in  favour  of  the  defendant  Heatbc$ii.  It 
is  very  true,  the  deed  is  not  an  actual  affignment,  but  yet  there  is 

fufficient 


fottcient  upon  the  face  of  It  to  (hew,  that  tJiothcdU  had  a  charge 
and  lien  upon  the  goods,  bjr  virtue  of  the  loan  of  the  1200/. 

The  policies  of  infurance  have  been  indorfed  to  him,  though 
the  bills  of  lading  and  invoices  have  not. 
I  will  firft  confider  the  cafe  on  general  rules  of  equity. 
Suppofe  Roger  Williams  had  declared  only  by  the  deed,  that 
though  be  kept  the  pofleffion  of  thefe  goods,  they  fliould  MX 
remain  as  a  collateral  fecurity  to  the  defendant  Heathatij  it 
would  have  been  an  equitable  lien. 

It  has  been  further  objeded  by  the  plaintiiPs  counfel,  that  all 
this  was  executory  only>  and  no  lien  gained  till  the  goods  came 
home. 

This  is  by  no  means  a  neceflary  confequence  from  the  claufes 
in  the  deed,  and  befides  there  is  one  claufe  which  exprefly  en- 
ables HiOtbcoii  to  fell  and  difpofe  of  fuch  efFeds,  and  keep  the 
money  arifing  thereby  in  fatisfadion  of  his  bond^  upon  return- 
ingtbe  overplus  to  Jrilliams. 

Therefore  taking  into  confideration  the  whole  of  this  deed,  it 
amounts  ko  an  equitable  lien  upon  thefe  goods,  as  a  covenant  to 
execute  a  power  is  conlidered  as  done,  nde  Ld.  Coventrf%  cafe* 
And  I  am  of  opinion,  as  this  appears  to  be  a  fair  tranfaftion,  and 
money  adually  paid,  and  not  an  old  creditor  endeavouring  to 
^et  an  undue  preference,  that  it  ought  to  be  fupported  in  equity. 
I  Ihall,  in  the  fecond  place,  confider  what  has  been  urged  by 
plaintiff's  counfel  upon  the  claufes  in  the  21  Jac,  c.  19.  that 
thefe  goods,  by  virtue  of  that  ftatute,  are  veiled  in  the  affignees 
of  the  bankrupt,  for  want  of  the  delivery  of  them  to  the  defifcnd-<> 
tniffiotbcoU  by  Roger  fUlliamSy  and  that  the  defendant  can  only- 
Come  in  as  a  creditor  under  the  commiffion,  and  is  not  intitled 
to  retain  them  till  his  whole  1200/.  is  fatisfied. 

It  ^as  been  inCfted,  that  as  there  was  no  indorfement  of  th6 
bills  of  lading  and  invoice  to  the  defendant  Heathcoiej  they  were 
left  •under  the  fole  direction  and  difpofition  of  the  bankrupt  ; 
and  therefore  areiubjed  to  the  claufes  in  the  a£t  of  parliament. 
If  this  dodrine  fliould  prevail,  it  would  be  attended  with 
the  moft  mifchievous  confequenc^. 

There  has  been  no  determination  upon  thefe  claufes,  fo  that 
according  to  the  rule  in  refpefl:  to  laws  in  othf^r  countries,  they 
mi^ht  he  faid  to  be  gone  into  defuetude. 

Such  a  conftrudion  would  bind  up  property,  fo  that  it  would 
\k  a  ereat  detriment  to  trade  and  commerce  in  general. 

I  do  not  think  thefe  claufes  were  ever  meant  to  extend  toseeCreeo,  tl^p 
mortgages  or  pledges  for  money  or  goods,  becaufe  it  is  impof-  i9o« 
fible  in  an  affignment  of  goods  beyond  fea,  that  they  can  be  de- 
livered over  to  the  affignee. 
**  If  any  perfon  fliall  become  bankrupt,  and,  at  fuch  time  zt  ciattfecf  thcfla* 
L      '«  they  fliall fo  become  bankrupt,  fliall,  by  the  confcnt  and  per-  t«e  in a«cfti<», 
[      *•  miffioi  of  the  true  owner  and  proprietary^  have  in  their  pojfef-^ 
"  /wr,  ordery  and  difpofition^  any  goods  whereof  they  fhall  be 
**  reputed  cwners^  and  take  upon  them  the  fale,  alteration,  or 
!!  di<pg&ion  as  owners^  that  inevery  fuch  ^afe  the  faid  com- 
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*^  miffioners  (hall  have  power  to  fell  and  drfpofe  the  lame  tOij 
*^  atid  for  the  benefit  of  the  creditors,  which  fhall  feek  reliet 
**  by  the  f^ild  commiffion»  as  fully  as  any  other  part  of  the 
**  cftate  of  the  bankrupt." 

The  aa  docs  not  confine  it  merely  to  having  the  goods  left 
in  their  pojjijfiony  but  alfo  the  order  and  difpofition  thereof, 
which  is  explained  by  the  words  that  follow,  *'  whereof  thej 
**  fiall  he  reputed  owners  '* 

To  apply  this  to  the  prefent  cafe. 

With  regard  to  the  (hip,  there  is  no  Colour  to  fay  it  was  fo 
left  in  JVtUiams^s  pofleffion,  as  that  he  could  take  upon  him  the. 
ofder  and  difpofition  thereof 

Confider  it  in  the  other  refpedls. 

The  bills  of  lading  and  invoice  were  delivered  by  WiUiami 
to  Heathcote^  fo  that  every  thing  which  could  (hew  a  right  to 
the  goods  was  delivered  over  to  Heathcote;  then  how  could 
JVilUams  be  faid  to  have  the  oider  and  difpofition  of  them  ? 

I  am  of  opinion  therefore  upon  the  whole,  that  this  is  not 
within  the  meaning  of  the  z(X  of  parliament  of  the  %iyac.  x» 
without  entring  into  the  nicety  of  the  words  true  owner,  and  fro*' 
frietary^  and  I  do  agree  with  Mr.  JVilbrahamy  tfiat  in  this  court 
the  mortgagors,  as  having  much  thelargeft  (hare  in  the  efbte^ 
are  confidered  as  owners  and  having  the  property  in  it  ;  and  for 
that  reafon  mortgages  are  not  within  the  intention  of  this  oA*^ 

Let  it  be  referred  to  the  Mafler,  to  take  an  account  of  what 
is  due  to  the  defendant,  for  the  fum  of  1150/.  part  of  the  fum 
of  1200/.  mentioned  in  the  condition  of  the  bond  dated  the 
lOth  of  January  1736,  and  in  the  indenture  of  the  fame  Attt^ 
and  alfo  for  the  fum  of  25  /.  afterwards  advanced  by  him,  upon 
an  infurance  of  (he  goods  mentioned  in  the  faid  indenture,  to« 
gether  with  interefl  for  the  fame,  at  the  rate  of  5  percent,  per 
ann.  and  the  defendants  Heatbcote  and  Martin  are  to  come  to  an 
account  before  the  Mafter  for  the  goods  and  effeds,  part  of  the 
cargoes  of  the  two  (Hips  called  iht  Samuel  and  Molfy  znd  Ann 
Billander^  and  the  produce  of  the  faid  (hips,  and  what  fiiall  be 
coming  on  the  faid  account  of  the  faid  goods  and  efFeds,  an4 
alfo  the  produce  of  the  faid  fhips  is  to  be  applied  in  the  firfE 
place,  in  payment  of  what  (hall  be  found  due  to  the  defendant 
Heathcote  (qt  his  principal,  interefl,  and  cofls,  and  to  the  de- 
fendant Martin  for  his  cofls  ;  but  in  cafe  the  money  that  (hall 
be  coming  on  the  faid  account  of  goods  and  efFeds,  and  alfo 
of  the  produce  of  the  faid  fhips,  (hall  not  be  fufficient  to  pay 
unto  the  faid  defendant,  what  (hall  be  found  due  to  him  for 
principal,  intereft,  and  cofts  as  aforefaid,  then  the  faid  defend- 
ant Heathcote  is  to  be  at  liberty  to  come  in  for  the  refidue,  as  a 
creditor  under  the  refpedive  commiflions  awarded  againft  the 
faid  Roger  IP^tlUams  and  Jeremiah  ff^ilder^  and  to  receive  a-  di- 
vidend in  refped  thereof,  in  proportion  with  the  other  cre« 
ditors^ 
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January  the  27th,  1749. 

^artrj/?  a  bankrupt,         J  169, 375.  pi! 

I^IU  executor  of  Jonathan  StepbenSy  and  others.       Defendants.  ^'^^' 

T    ORD  Hardwicke  Chancellor^  affifted  by  Sir  William  Lee    Cafe  97. 
I  ^    Lord  Chiiffuftice  of  the  court  of  King^s  Bench^  Sir  Thomas  Upon  the  con. 
Parker  Lord  Chief  Baron  of  the  court  of  Exchequer^  and  Sir  Tho-  ft;««ion  of  21 
mas  Burnet  one  of  the  jujiices  of  the  court  of  Common  Pleas.  lultt^miniT 

Mr.  Juftice  Burnet:  William  Harvejl^   a  trader  within  the  by  Lord  cbancei- 
bankrupt  afts,  being  indebted  to  Benjamin  and  Jofeph  Tomkins^  J?*^'  thatitapcr- 
did  by  indenture  of  the  ad  oijune^  1732,  demife  his  houfe,  monV^pona 
brewhoufe,  and  outhoufes,  and  coppers  and  uteniils  fixt,  or  conditional  fale 
belonging  to  the  brewhoufe,  for  a  term  of  500 years,  redeemable  ®^^<^^s^^"*^^^*^* 
upon  payment  of  1500  /.  and  intereft.  delivery  thereof,* 

On  the  15th  of  OHoher^  ^736>  Harvefi  entred  into  partner-  he  confides  in  the 
fliip  with  Jonathan  Stephens  deccafed,  to  whom  Rolle  the  defend-  ^o'fand  noVoT 
ant  was  executor,  and  the  utenfils  and  ftock  in  trade  were  ap-  any'real  or  parti- 
pratfed  at  14000/.  and  Harveji  conveyed  ont  moiety  thereof  to  «"!«  Security, 
Stevens ;  they  carried  on  the  trade  jointly  till  the  26th  of  June^  Tomtm  Wilder « 
1740,  when  Harveji  became  a  bankrupt.  commifiion  of 

On  Che  24th  o( December^  1776,  Harveji  in  confidcration  of  ^a">"»ptcy 

1    j»j  T  ec         •     '    I      i-  "^/v.  !_•  •         againft the vcn- 

4000  /•  did,  by  way  of  fecunng  the  fame,  aifign  over  his  moiety  dor,  as  much  as 
of  the  utenfils  and  flock  in  trade  to  one  Potter  in  truft  for  Ste-  any  other  per- 
cwfi,  and  there  was  a  claufe  in  that  mortgage  to  fecure  any  [**"onfidf nl^n 
fums  that  fliould  be  afterwards  lent.  thebankrapt 

i\iThomas  Reynell  having  entered  into  two  bonds  as  a  furety  pcrfonaily. 
iot  Harveji^  he  on  the  loih  of  December  1737,  in  confideration 
of  1000  /.  affigned  one  feventh  of  his  moiety  of  the  partnerfliip 
ftock,  i^c.  to  Sir  Thomas  Reynell,  with  a  defeazance  to  be  void 
upon  his  indemnifying  him  againft  the  bonds  :  The  houfe  and 
brewhoufe,  with  the  outhoufes,  had  been  mortgaged  to  the 
Tomiins'i  in  1725,  for  fecuring  1200/.  and  in  1731  this  mort- 
gage was  affigned  over  to  one  Baugh,  who  in  November  1736  re- 
conveyed  all  the  utenfils  to  ff^illiam  Harveji  the  bankrupt. 

By  indentures  of  leafe  and  releafe  bearing  date  the  6th  and  7th 
of  Sepiimber^  1738>  Baugh  in  confideration  of  the  principal  mo- 
ney, by  the  diredion  of  Harveji^  affigned  over  his  mortgage  to 
Stevens^  and  fforvj/?  affigned  over  a  moiety  of  the  utenfils,  as  a 
collateral  fecurity  5  upon  this  mortgage  2355/.  is  due,  fo  that 
it  is  plain^  that  this  mortgage  will  be  preferred,  as  to  the  realejiate, 
to  /^irTomkins's,  but  their  mortgage  will  be  preferred  as  to  the  col*- 
lateral  fecurity  of  the  utenfils  :  The  laft  mortgage  is  of  William 
Harveft  to  his  Ion  George,  dated  the  6th  of  March^  '738-93  of 
one  feventh  part  of  his  ftock,  l^c.  for  1000  /. 

The  queftion  is.  Whether  all,  or  any,  and  which  of  thefe 
mortgages  will  be  intitled  to  refort  to  the  utenfils,  l^c.  for  a 
fatisfadion,  or  whether  they  muft  come  in  under  the  commif- 
fion  ?  And  it  depends  upon  this.  Whether  thefe  mortgagees,  or 
.    .       •  •  '  M  3  any^ 
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any,  tnd  which  of  them,  did  not  fo  permit  the  bankrupt  to  ttOi^ 
tinue  in  pofieflion,  as  to  be  withm  the  exprefs  words  of  the 
statute  of  the  21  Jac.  I.  cap.  19  ?  I  will  confider  this  queftion, 
in  three  lights. 

Firji^  The  nature  of  a  mortgage  or  conditional  fale  of  fpc- 
tifick  goods  or  things  in  poflcffion,  (of  which  there  might  have 
'  been  an  adual  delivery),  where  the  bankrupt  is  fuffered  to  con- 

tinue in  poiTeffion  till  his  bankruptcy,  and  whether  there  is  any 
difference  betwixt  fuch  a  mortgage,  when  made  to  a  ftraiiger9 
or  when  made  to  a  partner  ? 

Secondly^  The  nature  of  three  of  thefe  mortgages  to  ftrangcrt^ 
as  faies  partly  of  things  in  poiTeffion,  as  utenUls,  ^c.  and  partly 
of  chofes  in  adion,  as  debts  and  profits  in  trade. 

Thirdly^  Whether  there  will  be  any  difference  as  to  |he  g^ 
Deral  rule,  betwixt  fuch  a  mortgage  made  to  a  partner,  and 
made  to  a  ftranger. 

Although  the  prefent  queflion  muft  be  determined  UfOB  the 
conftru^lon  of  the  ftatuteof  the  21  Jac^  i.  yet  it  is  necefiary 
to  confider  the  conditional  creditors  as  to  their  debts befoie  that 
fiatiite ;  but  it  is  previoufly  necefiary  to  clear  the  cafe  of  argur 
ments  drawn  from  the  nature  of  pawns,  which  are  ftireiga  t9 
the  prefent  queftion. 

It  is  contended  that  pawns  among  the  Rmatu  required  a  do^ 
livery,  but  that  mortgages  did  not. 

As  to  the  Roman  laWf  there  was  an  authority  cited  fsom  Jq/f. 
Jnjfl.  lib.  4.  t'u:  6.  fee.  7.  Nam  pigmris  appelktimt  iom  pr$pni 
um  ionttneri  dicimuSy  quig  femul  itiam  tradltur  cndiUrij  mwuMH 
fi  mobilisjit ;  at  iam,  qua  fern  iradithn*  nuda  convifUiotu  Umtmi 
froprie  hypothecs  appellatioM  conihuri  dicimus.  If  thia  paflSige 
ftood  alone,  it  might  go  a  great  way  to  prove  what  it  was  cited 
for  :  But  when  I  produce  authorities  to  (hew  that  Pigmu  is  as 
valid  without  a  delivery  as  with  one,  it  muft  be  allowed  that 
thefe  paffages  have  been  fo  interpreted,  that  Pignus  can  onljr  be 
of  goods  capable  of  delivery,  and  bypotbica  of  goods  not  capable 
of  delivery.  D$maU  /.  i.  r.  i.  /•  !•  Wo^^  lib.  3.  £^  1. 
p,  219,  Dig.  50.  ^  16. 

Delivery  is  then  not  of  the  efience  of  a  pawn  in  the  RmaM 
law  }  and  other  countries  adopting  the  Roman  law  have  cor« 
reded  this,  that  if  a  pawn  be  not  delivered,  it  (hall  not  tSk& 
a  purchafer  for  a  valuable  confideration  :  But  if  this  had  bcea 
the  true  diftindion,  it  would  have  no  influence  unlefs  the  JZt« 
man  hypethica  and  an  Englift)  mortgage  were  of  the  fame  oaturei 
which  they  are  not }  for  an  hypotheca  gave  only  a  lien  and  no 
property,  with  a  right  to  be  fati^fied  on  failure  of  the  condi* 
tion ;  a  mortgage  with  us,  is  an  immediate  conveyance  with  a 
}k)wer  to  redeem,  and  gives  a  legal  property. 

If  a  man  gives  an  bypotheca  or  pignus  with  a  condition,  that 
if  the  money  is  not  paid  at  a  day,  the  pawnee  fhall  enjoy  the 
goods  at  fuch  a  price,  that  is  not  in  the  nature  of  apawn,  but  a 
we*  Juji.  Cod.  L  4.  /•  54./  2.  Sifundumpannus  iuieal^ffmH 
tlidifunt:  lut]  jiviipji^  Jfm  b^edcs  tvum  imptori pretium  fumt* 
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Jkamjui^  Vil  intra  aria  Umfora  obtulijfmtj  njiituentur  ;  Uqut 
farato  fathfaari  conditioni  diSfaj  hares  emptori  non  paret^  ut 
C9Htra&us  fides  fervetur^  /iSfia  prefer ipt is  verbis^  velex  venditio  tibi 
iaUtur  :  habita  ratione  eorum^  qua  poft  oblatam  ex  palfo  quan^ 
Htatem  ex  eofundo  adverfarium  pervenerunt.  Thi^  is  the  de- 
fcrtption  of  «n  Englijh  mortgage  in  the  Roman  law,  and  as  to 
the  fale  of  moveables.  Cod.  /.  4,  /.  54.  /.  7.  Si  a  te  compara^ 
vit  //,  cujus  meminijli,  ^  canvenit^  ut  ft  intra  certum  tempus  fo' 
beta  fuarit  data  qyaatitas^  fit  res  inempta^  remitti  banc  cmveti" 
ti$nim  refcripto  mftro  nan  jure  petis.  Sed  ft  fe  fubtrahat  ut  jure 
Jaminii  iandtm  rem  relineat  :  denunciatims  et  obftgnationis  de^ 
fajkianifqui  remedio  centra  fraudem  potes  juri  tuo  confulere. 

All  that  can  be  argued  from  the  Roman  law  with  regard  t^ 
piwns  will  be  foreign  to  the  queflion,  and  fo  will  what  may  be 
argued  from  the  Englijh  law  with  regard  to  pawns,  for  delivery 
is  of  the  eflence  of  an  Englijh  pawn,  s  H.T.  i.  Br9.  TitU 
fla4giSy  pi.  20*  Tttli  Trefpafsy  pL  271.  and  2  R.  Rep.  429.  and 
DO  authority  contradids  thefe  refolutions. 

2  JLiin.  20.  and  Telu^  164.  are  both  cafes  not  of  pawns 
but  of  baUo^ents  to  a  third  perfon,  to  fell  for  the  ufe  of 
creditors:  And  it  is  true,  that,  in  thefe  cafes,  the  creditor  will 
have  an  tntereft  in  the  performance  of  the  contrafi,  and  m^iy 
fut  tht  baillee. 

There  is  fcarce  any  book  that  treats  upon  pawns,  but  con- 
fiders  them  as  in  the  pofleffion  of  the  pawnee  ;  as  where  it  is 
debated  whether  a  pawn  may  be  ufed  ;  and  the  difference  laid 
down  between  a  pawn  and  a  diftrefs  is,  that  a  diftrefs  may  not 
be  ufed,  becauff  the  party  iq  that  cafe  comes  into  pofTeffion  by 
mEt  of  law,  and  in  the  other  by  the  ad  of  the  party.  Owen 
124*  2  Raj^m.gij.     Sali.  52a.   Coggs  and  Bernard. 

The  diftindion  between  niortgages  and  pawns  is  laid  down 
in  Aiy  137,  and  in  Cro.  Jac.  245.  i.  There  is  a  difference  be^ 
HfHin  mortgaging  of  lands  and  pledging  of  goods  ;  for  the  mort^** 
gagee  has  an  abfolute  intereft  in  the  land,  whereas  the  other 
has  but  a  fpecial  property  in  the  goods  to  detain  them 
for  his  fccurity.  Per  Fleming  Ch.  J.  et  al\  Sir  John  Rattliffe 
yerf.  Davies. 

%•  Tehfirton  178.  The  delivery  is  nothing  but  the  bari? 
cuftody,  and  it  is  not  like  to  a  mortgage  ;  for  then  he  that 
has  the  intereft  ought  to  have  the  money,  but  in  the  cafe  of  a 
pledge^  it  is  only  a  fpecial  property  in  him  that  takes  it,  and 
the  general  property  continues  in  the  firft  owner,  upon  tender 
of  the  money  fecured  by  the  pawn,  by  the  pawner,  the  pro-:- 
perty,  notwithftanding  the  refufal,  is  reduced  conftantly  tp 
the  pawner  without  claim.     S.  C.  2  Bulfi.  30. 

The  next  queftion  to  be  confidered,  will  be  in  relation  to  tbp 
condition  of  creditors  where  the  debtor  continues  in  poffcf- 
iion  of  the  goods  mortgaged :  This  was  fraudulent  at  common 
law,  and  the  13  Eliz.  cap,  5.  fee.  i,  2.  provides  againft  it,  that 
itjhallhe  void.  There  is  no  diftindion  whether  the  fiilc  be  ab*. 
iolutc  or  cpnditional  v  Courts  of  equity  and  juries  are  to  con* 
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fider  upon  the  whole  evidence  whether  the  conveyance  was  made 
^hh  a  view  to  defraud  ornot. 

This  aft  docs  not  extend  to  conveyances  upon  good  confider- 
ation,  unlefs  the  circumftances  have  the  appearance  of  a  defign  to 
deceive  creditors  ;  but  where  the  goods  or  deeds  have  been  left 
with  the  vendor  fo  notorioufly,  as  that  there  could  be  no  defign 
to  defraud,  this  has  never  been  looked  upon  as  fraudulent. 

Twiners  cafe,  3  Co.  80.  is  a  leading  cafe  upon  fraud  on  this 
aft  ;  the  tranfaftion  there  was  held  fraudulent,  though  upon 
good  confideration,  for  that  it  was  not  bona  fide^  becaufe  the  ven- 
dor was  left  in  poffeffion,  and  traded  upon  the  credit  of  the 
goods  fold  :  It  is  hard  to  affign  a  reafon  why  a  buyer  fhould 
leave  goods  in  the  hands  of  the  feller,  unlefs  to  give  him  a 
falfe  appearance  of  circumftances  and  credit. 

It  was  infifted,  that  there  were  feveral  cafes  that  had  made  a 
diftindion  as  to  the  poffeffion,  after  a  conditional  fale,  betwixt 
fuch  conditional  and  an  abfolute  conveyance  of  lands  and  goods. 

1  will  (hew  that  the  cafe  of  lands  is  not  applicable. 

2  Bulft.  226.  I  Ro.  Rep.  3.  refolved,  That  the  grantor's 
jpofTeflion  of  the  l^nd  was  not  fraudulent ;  but  lord  Coki  fatd. 
That  if  the  grantor  had  continued  in  poffeffion  of  the  original 
leafe,  that  would  have  made  it  fraudulent. 

PoJfeJJion  can  be  nootherwife  a  badge  of  fraud,  than  as  it  is 
Calculated  to  deceive  creditors  :  As  to  the  poffeffion  of  goods,  I 
have  no  way  of  coming  to  the  knowledge  of  the  owner,  but  by 
feeing  who  is  in  poffeffion  of  them  ;  but  the  poffeffion  of  land 
is  of  a  different  nature,  for  a  man  may  be  in  poffeffion  of  lands, 
as  a  tenant  at  will,  as  a  mortgagor  is,  to  the  mortgagee,  be* 
fore  the  condition  broken. 

A  purchafer  may  call  for  the  title  deeds,  and  need  not  be  de« 
ceived  unlefs  he  will :  But  this  is  not  the  cafe  of  goods,  where 
they  are  left  in  the  poffeffion  of  the  feller  :  A  fecond  mortgagee 
(hall  never  be  compelled  to  difcover  his  title,  3  IFill  21 8.  be- 
caufe the  firft  mortgagee  has  contributed  to  draw  him  in  by 
Jeaving  his  title  deeds  in  the  mortgagor's  hands. 

There  may  be  a  cafe  as  in  Eq.  Caf.  Ahr,  321.  ph  7.  where 
leaving  title  deeds  with  the  mortgagor  will  not  be  conftrued  as 
;a  badge  of  fraud,  on  account  of  the  particular  circumftances. 

A  cafe  Was  cited  Pr.  Ch,  285.  There  a  fupercargo,  having 
Ihipped  goods  of  his  own,  borrowed  money  at  40  per  ant,  and 
made  a  bill  of  fale  of  the  goods  to  the  plaintiff  5  the  goods 
Ivere  carried  and  fold  abroad  \  and  upon  a  queftion  betwixt  the 
particular  vendee  of  thefe  goods,  and  a  judgment  creditor 
of  the  vendor's.  Lord  G?w;/^r  decreed  in  favour  of  the  vendee; 
he  took  no  diflinSion  betwixt  conditional  and  abfolute  falesj 
but  founded  his  determination  upon  the  fairnefs  of  the  tranf- 
aSions  ;  his  words  are,  **  That  hete  was  no  poffeffion  calcii* 
^^  lated  to  acquire  a  falfe  credit,"  which  is  a  plain  declaration 
that  a  poffeffion  fo  calculated  as  to  acquire  a  falfe  credit, 
would  have  made  the  tranfaftion  void.  There  is  a  furthef  fay- 
ing in  the  report,  that  it  is  true,  in  cafe  of  a  bankrupt,  fiicb 
keeping  irt  poffeffion  »ftw  a  f^le.  will  mak^  the  fale  V0i4. 
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This  muft  mean  fuch  poflTeffion  as  would  give  a  falfe  credit^ 
and  all  that  is  laid  down  there  is,  that  a  pofTeffion  to  acquire 
a  falfe  credit,  would  make  fuch  a  tranfadion  void,  otherwife  nor* 

Maggot  and  fFills^  i  Raym.  286.  and  cafes  in  the  time  of 
King  William  the  third,  159.  From  both  thefe  reports  it  ap- 
pears, that  the  cafe  was  fo  defedively  ftated,  that  the  court 
could  form  no  judgment  upon  it,  but  fent  it  back  again  for  A 
new  trial,  and  the  diitum  of  Lord  Chief  Juftice  Hok  isagainft 
the  cafe,  for  which  it  was  cited  ;  no  notice  of  the  ftatutes  of 
bankrupts  was  taken  in  the  whole  cafe  ;  but  Holt  takes  it  Up^ 
upon  the  fraud,  and  gives  it  as  his  opinion,  that  it  was  not 
fraudulent,  and  it  is  very  clear,  that  it  was  not  the  diftinc* 
tion  betwixt  a  conditional  and  abfolute  fale  which  weighed 
with  him  at  all.  '  He  diftinguiihes  betwixt  a  bill  of  fale  to  a 
landlord^  and  to  any  other  creditor  ;  fo  that  it  was  his  opi- 
nion, that  it  was  not  fraudulent  in  the  cafe  of  a  landlord. 
From  all  thefe  cafes  it  appears,  that  upon  the  conftruSion  of 
the  ftatute  of  the  13th  of  EH%.  there  is  no  room  to  make  a  di- 
ftinAion  betwixt  conditional  and  abfolute  fales  of  goods,  if 
made  to  defraud  creditors,  but  a  court  or  jury  are  left  to  con^ 
fider  of  this  from  the  circumftances  of  the  cafe. 

The  legiflature  have  thought  necefiary  to  defcribe  what 
goods  were  a  bankrupt's  or  not,  and  for  this  purpofe  the  21ft 
oijac.  I.  was  made,  and  by  that  ad  the  tenth  fedion,  which' 
is  the  preamble  to  the  eleventh  fedion,  though  it  is  printed 
with  the  former  fedion,  by  miftake,  fays,  **  And  for  that  it 
**  often  falls  out  that  many  perfons,  before  they  become  bank- 
•*  rupts,  do  convey  their  goods  to  other  men  upon  good  con- 
•*  fideration,  yet  flill  do  keep  the  fame,  and  are  reputed  the 
^*  owners  thereof,  and  difpofe  the  fame  as  their  own." 

Now  merely  confidering  things  in  pofieffion,  the  mifchief 
was,  that  thefe  perfons,  before  the  ad,  made  over  their  goods, 
and  yet  were  fufFered  to  continue  in  pofTefiion,  as  if  the  goods 
were  ftill  their  own ;  and  this  was  the  thing  intended  to  be 
remedied,  and  there  is  no  diftindion  made  here  between  ab^ 
folute  and  conditional  fales. 

Thtn  confiier  the  enaSlin'g  claufi. 

**  Be  itenaded,  that  if  at  any  time  hereafter  any  perfon  or 
^*  perfons  (hall  become  bankrupt,  and,  at  fuch  times  as  they 
*<  fliall  fo  become  bankrupt,  fhall,  by  the  confent  and  per- 
**  miiEon  of  the  true  owner  and  proprietary^  have  in  their  pof- 
^^  fe^on,  order,  and  difpofition,  any  goods  or  chattels  whereof 
'^  they  (hall  be  reputed  owners,  and  take  upon  them  the  fale, 
**  alteration^  or  difpofition  as  owners,  that  in  every  fuch  cafe 
*^  the  faid  commiffioners  (hall  have  power  to  fell  and  difpofe  th^ 
**  fame,  as  fully  as  any  other  part  of  the  bankrupt's  eftate." 

It  is  not  to  be  doubted  but  as  the  preamble  makes  no  dif- 
tindion betwixt  abfolute  and  conditional  fales,  fo  theenading 
claufe  will  take  in  the  one,   as  well  as  the  other. 

The  only  thing  contended  for  is,  whether  the  mortgagfcft 
ihall  be  confidered  as  the  true  owner ^  or  the  mortgagor,  and  there 
(s  no  doubt  tile  ct^hditiona)  vcndep  i$  tb$  truf  9wnet  »r  proprte^ 


Wy^  and  there  is  no  re^fon  to  make  a  diftindion  between  an 
abfolute  and  conditional  vendee,  but  by  confounding  the  dif- 
ference betwixt  pawns  and  mortgages. 

There  might  fome  doubt  arifc,  if  this  was  the  cafe  of  a  pawn, 
as  in  the  cafe  3  Bulftr.  17.  but  it  cannot  be  doubted  in  the  caft 
of  a  mortgage,  for  It  is  an  immediate  fale  to  the  mortgagee;  and 
Sho'  the  mortgagor  may  buy  it  again,  or  redeem  by  favour  of  a 
court  of  equity^  yet,  till  then,  the  vendee  is  abfolute  proprietor* 

On  a  pawn,  the  pawn  is  complete  by  a  delivery  ;  but,  on  a 
conditional  or  abfolute  fale,  the  fale  is  compleat  by  th?  con<« 
tra^t,  and  the  party  is  intitled  to  a  delivery  of  the  g^ods  as 
ioon  as  he  has  paid  the  price.     SM*  1 13.     Dyer  20,  a03t 

If  therefore  a  conditional  vendee  pays  money,  and  does  not 
snfift  upon  a  delivery  of  the  goods^  he  confides  in  the  credit  of 
the  vendor,  and  not  in  any  real  or  particular  fecurity,  and  ought 
to  come  in,  under  the  commii&on,  as  much  as  any  other  pcirfoQ 
that  places  a  confidence  in  the  bankrupt,  and  not  in  any  other 
iecujrity. 

As  there  is  no  authority  to  warrant  a  diftin^ion  hetwizt  ab^* 
(blute  and  conditional  fales,  fo  there  is  a  cafe  that  deftroys  it« 
Stevens  v.  Sole  in  Chanc.  Trin.  1736.  A  trader  within  the  ftattttH 
having  poflBsffion  of  aleafeholdeftate,  affigned  it,  and  quade  ahUl 
of  fale  of  three  hoys  redeemable.  In  i/<?y  1731  be  became  a 
bankrupt,  the  defendants  were  the  affignees,  and  the  plaintiff 
brought  a  bill  to  be  paid  his  principal,  l^c.  or  to  foreplofe  %  and  it 
was  admitted  that  the  leafehold  was  infufficient  to  pay  the  pUin^' 
tiff,  but  as  to  the  hoys,  it  was  infifled  that  as  the  bankrupt  had 
continued  in  pofle£Ekon  of  them,  they  were  liable  to  the  commiffion. 

Lord  7W^«/ decreed  upon  this  admiffion,  that  there  fliould  be 
a  foreclofure  as  to  the  leafehold,  and  that  the  plaintiff  (houki 
be  admitted  under  the  commiffion,  for  fo  much  of  his  debt  as 
the  leafehold  would  not  fatisfy  ;  and  decreed  that  the  money 
arifmg  by  the  fale  of  the  hoys  0iould  be  applied  to  the  paj^ 
ment  of  the  creditors  under  the  commiffion. 

But  it  was  infifted,  that  there  has  been  a  fubfequent  cafe 
contrary  to  this.  Bourne^  af&gnee  of  Peele  v.  Dodfin^  D^c.  4, 
1740,  in  Chancery,  It  is  fufficient  to  fay  there  was  in  that 
cafe  no  judicial  determination.  Lord  Chancellor  did  then  cen- 
itder  the  tnconveniencies  that  might  arife,  if  it  ihould  be  held 
that  (hips  at  fea,  of  which  no  pofleiSon  could  be  delivered 
till  their  return,  (hould  be  fubje£):  to  a  bankruptcy. 

There  was  another  cafe  before  Lord  Hardwicke^  OHohr  22, 
1746.  Brown  v.  Heatbcoie.  JVUUams  and  fFilder^  partners,  in- 
debted to  Heathcote  in  1200/.  affigned  their  (hips  to  him,  and 
delivered  over  the  charterparty,  invoice,  l^t.  IVilUams  became 
a  bankrupt)  and  the  ihips  came  home,  and  it  was  eonfended 
that  as  here  was  no  delivery  of  the  poSeifion,  it  was  within  the  . 
ftatutes'l  but  Lord  Hardwicki  was  of  a  contrary  opinion,  as 
every  evidence  of  ownerfliip  was  delivered  over  to  the  affignee, 
and  all  means  were  ufed  to  obtain  an  adual  delivery  as  foon  as 
the  fliips  came  home  ;  and  that  the  ftatute  was  defigned  againft 
thofe  only,  who  bad  neg^efied  fome  ^fk  to  pot  thcmiclyes  in 
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pofleffion  of  tke  goods  cioveyed,  and  by  that  means  had  led 
other  people  into  a  deceit ;  that  there  could  be  no  confint  or 
diffmt^  as  to  the  poflfeffion  of  fliips  at  fea,  and  (6  not  within 
the  words  of  the  ad,  nor  within  the  reafon  of  it,  which  was 
to  hinder  perfons  from  gaining  a  falfe  credit,  for  here  the 
owners  had  delivered  over  every  evidence  of  ownerfhip,  and 
could  not  prove  by  any  other  means  that  they  were  owners. 

I  ihould  think  that  the  delivering  over  of  the  muniments 
was  a  delivery  of  the  fhip,  as  the  delivery  of  the  keys  of  a 
warehoufe  is  a  delivery  of  the  goods  in  it. 

Now  to  apply  this  to  the  two  mortgages* 

That  of  Tomkins  in  1723. 

And  that  of  Supbens  in  1 7  38. 

Tiiefe  mortgages  are  of  a  leafe  with  fixtures  and  moveable 
jj^OOds  ;  as  to  the  fixtures,  no  body  can  remove  them  till  the 
mortgage  is  Satisfied,  for  though  a  leflee  may  remove  fixtures^ 
during  nis  term,  yet  if  he  leafes  his  whole  term,  he  cannot, 
anyjnore  than  a  leflbr  during  the  teroi,  and  a  fheriff  may 
take  them  in  execution.     Salk.  368.     PooU*s  cafe. 

As  to  the  uteniils  mtfixed^  they  will  come  under  the  fame 
confidcration  as  goods  granted  without  a  delivery  of  pofieffion* 

A  leaie  of  an  houfe  with  moveables,  is  only  a  gift  of  the 
nttnSlt  duriiig  the  term.  Speucer^s  cefe^  5  C§.  >6, 1 7.  i  And.  4. 
Hf*  212.  A* 

2.  As  to  the  fixtures,  we  need  not  confider  them  with  re- 
gard to  the  mortgage  in  1 738,  becaufe  they  will  be  exempted 
bjr  the  firft  mortgage;  but  as  to  the  utenfils  mtfixid^  they 
Will  ftand  in  the  fame  condition  as  others. 

A  partner  is  pofiefled  pur  mii  &  ptr  tout^  and  therefore  no 
adual  delivery  can  be  made  to  him ;  but  the  ofience  againft  the 
ftatute  is  permitting  one  to  continue  in  poflfeiSon,  when,  he  has 
ibid  all  the  goods  to  another,  who  is  thereby  inticled  to  the  pof- 
fcffion  of  the  entirety  \  ^d  Suvens  permitting  Harvift  to  con^ 
tiaue  as  half  owner  of  them,  is  the  cafe  mentioned  in  the  ftatute. 

Aa  to  the  mortgages  pf  one-feventh  (hare  of  the  bankrupt's 
moiety  of  the  partnerihip  ftock,  ^c.  in  trade,  before  I  go  into 
the  confidecation  of  this^  I  will  confider  the  cafe  of  an  afiign* 
0ent  of  a  mere  chok  in  nation. 

The  fimplcft  cafe  is  of  a  bond  ;  fuch  cbfifi  in  aiiion  is  af*- 
figqable  in  equity,  and  not  at  common  law.  The  reafon  is, 
heciufe  the  afiignor  can  furnifii  the  aiSgnee  with  all  the  means 
of  reducing  it  into  poil^ifion,  for  he  can  let  him  fue  in  his 
name ;  why  therefore  is  not  the  means  of  reducing  any  thing 
into  poiTeffion  as  neceflary,  as  the  delivery  of  the  thing  itfelf 
in  the  other  cafe?  Suppofe  a  trader  affigns  over  a  bond,  and 
the  a^nee  permits  him  to  keep  the  bond  in  his  poiTeifioni^ 
Whv  fliQuld  not  that  be  within  the  mifchief  of  the  ftatute  ? 

A  bond  debt  is  a  chattel,  tho'  fome  doubt  has  been  made  of 
this  I  but  the  doubt  arifes  from  hence,  hot  that  they  are  not 
cbatttlsi  in  their  nWM%  but  that  they  are  not  grantable  to  a 
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common  pcrfon  ;  but  if  they  were  granted  to  the  King,  they 
would  pafs  as  chattels.  Bro.  Prerogativey  40.     3  Inft,  55. 

17,  Co,  I.  Ford^iTii  Sheldon*^  cafe,  therefolution  there  is,  that 
perfonal  a6lionsare  as  well  included  within  the  word  goods,  as 
goods  in  pofleflion  ;  therefore  if  a  bond  is  a  chattel,  and  the 
afTignment  is  a  conveyance  of  it,  the  bond  being  left  in  the 
hands  of  the  affignor,  is  in  his  poiTeflien,  and  he  may  a^gn  tt 
to  a  fecond  affignee,  or  may  (hew  it  to  any  creditor,  as  an  evi- 
dence of  fo  much  money  owing  to  him,  and  deceive  him  by  it. 
And  as  he  can  have  it  by  no  other  means,  but  by  the  confent  of 
the  true  owner  ill  equity,  he  may  thank  himfelf  for  it. 

In  mortgages  of  lands  pofleilion  need  not  be  delivered,  but 
the  title  d^eds  muft  \  and  fo  fhould  the  deeds  and  fecuritie$  of 
fhofes  in  a^ion.  It  is  faid  that  a  debt  in  trade  is  a  mere  chofe 
in  adion,  and  will  pafs  by  an  affignment  even  the  day  before 
the  ailignor  becomes  a  bankrupt,  as  in  the  cafe  of  Small  tind 
Oudle^^  2  Wms.  427.  Mr.  Juftice  Burnet  ftated  this  cafe,  and 
the  reafon  of  the  judgment. 

An  obfervation  was  made,  that  this  was  an  affignment  of  a 
ihare  in  another  man*s  trade,  and  not  in  his  own  \  and  the 
only  reafon  of  it  might  be,  that  here  he  could  give  no  poieA* 
lion.     And  a  ftrefs  was  laid  upon  this. 

Every  man  in  his  own  trade  is  in  pofTeffion  of  the  chofes  ia 
zGtxoti  that  arife  from  his  own  goods,  and  can  put  an- 
other in  pofleffion  either  by  giving  him  the  fecurities,  or  by 
admitting  him  a  partner  for  fuch  a  fharp.  And  it  is  no  un- 
common thing  to  argue  againft  affignees  of  a  bankrupt  from 
the  nature  pf  the  goo^s,  in  refpe£l  to  the  chofes  in  adion  arif- 
jng  out  of  them,  and  alfo  in  refpe£i:  to  the  new  goods  or  prg-i 
fits,  And  if  this  kind  of  argument  will  prevail  againft  them, 
jt  ought  to  prevail  in  their  favour. 

Suppofe  goods  are  configned  to  a  faf^or  who  fells  them,  and 
breaks,  the  nierchant  for  the  money  muft  come  in  as  a  cre- 
ditor under  the  commiffion  ;  but  if  the  money  is  laid  out  in 
other  goods,  thefe  goods  will  not  be  fubjeft  to  the  bankrupt- 
cy. I  Salk.  i6o.  Suppofe,  inftead  of  felling  the  goods  fof 
ready  money,  he  fells  for  money  payable  at  a  future  day,  and 
freaks  before  tlje  day,  if  the  affignees  receive  the  money,  it 
will  be  for  the  ufe  of  the  merchant.  Or  fuppofe  th^t  thq 
fador  had  taken  notes  for  the  goods,  if  his  affignees  receive 
the  money  upon  thefe  notes,  it  will  be  to  the  merchant's  ufe* 
This  wasf  determined  in  the  court  of  Common  Pleas.  Salr 
ftion  and  Scott j  HiL  16  (f.  2. 

By  parity  of  reafon  the  rule  will  hold  here,  that  as  the  fpe- 
eifick  goods,  by  being  left  in  the  bankrupt's  pofleffion,  would 
fee  fubjeft  to  the  copfimiffion,  fo  muft  the  profits  be  in  chofes 
in  aftion,  arifing  from  thefe  goods  j  and  therefore  thefe  mort* 
gqges  can  come  in  only  as  general  creditors. 

As  to  the  laft  point,  with  regard  to  the  affignment  of  Hai^^ 

veJV%  whole  moiety  of  the  partberfliip  ftock  in  trade  to  Potter^ 

ia  truft  for  Stevens  the  other  partner,  it  will  either  fall  under 

^.  $be  confider^tion  of  an  affignment  to  Potter^  as  a  diftinfl  pcr-r 
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Ibn,  or  of  an  affignment  direSly  to  Stevens :  And  the  con/idef  ^ 
ingit  in  either  of  thefe  lights  will  not  vary  the  determination 
of  the  cafe  :  for  coniidered  as  an  aflignment  to  Potter^  it  is  dif- 
ficult to  fay,  why  Harveft^  after  he  had  conveyed  over  all  his 
fhare  of  the  partnerfhip  trade,  fliould  continue  ftill  ading  as 
the  owner  of  it,  unlefs  it  was  done  to  acquire  a  delufive  credit  i 
aUid  confidered  as  an  affignment  to  Stevens^  his  permitting  HoT' 
meji  to  continue  in  pofleflion  with  him,  will  be  conftrued  as 
a  fraud  againft  other  perfons.  I  apprehend  that  Sttvem  wag 
thi  trui  oumsr  of  this  moiety,  and  has  permitted  the  bankrupt 
to  continue  in  poiTeffion  of  it^  as  if  he  W4s  the  true  owner,  and 
that  Harv^  has  taken  upon  himfelf  the  difpofition  of  this 
moiety  as  the  owner  thereof,  and  that  this  comes  within  the 
words^mifchief,  and  intent  of  the  ftatute  of  the  2ijac.  i.  And 
if  it  was  not  to  be  fo  conftrued,  what  a  door  would  it  open  to 
rauds } 

But  it  is  inilfted,  that  partners  in  tranfa£lions  with  each  other 
have  the  partnerfhip  ftock  for  a  fecurity,  but  not  more,  or- 
otherwife  than  in  thi;  cafe  of  ftrangers,  for  whether  a  partner 
or  a  ftranger  lends  money  to  the  partnerfliip,  they  are  to  be 
firft  fatisfied  out  of  the  partnerfliip  ftock.  2  Ch.  Rep.  11  jg 
Com*  Craven  bf  al'  €on.  Knight  tf  af  34  Car.  2.  2  Vern  293,  and 
706.  and  3  fyUL  180.  which  is  as  ftrong  as  any  negative  cafe 
can  be ;  he  then  ftated  the  cafe,  and  fald  there  the  executor  in« 
fifted  upon  a  right  to  retain  as  executor,  but  not  as  partner* 

tl  may  be  faid,  that  it  will  be  laying  trade  under  a  great 
reftraint5  if  a  trader  cannot  mortgage  his  goods  or  ftock  without 
quitting  trade  :  and  to  be  fure  cafes  may  occur,  in  which  there 
may  be  an  inconvenience,  but  the  inconveniences  on  the  other 
fide  ftrike  me  more  ftrongly. 

A  man  ought  to  quit  his  trade,  when  he  has  no  ftock  to  carry 
it  on  ;  for  if  it  is  once  eftabliflied,  that  the  friends  of  a  finking 
man  may  fecure  themfelves  by  mortgages,  upon  every  thing  that 
he  has,  without  running  any  rifque,  commiffionsof  bank^ 
ruptcy  will  be  very  ufelefs  things. 

I  muft  therefore  conclude,  that  thefe  mortgages  of  goods^ 
&r«  capable  of  a  delivery^  will  be  liable  to  the  commiffion  by 
force  of  the  ftatute  of  2 1  Jac.  i  • 

Sir  Thomas  Parker ,  Lord  Chief  Baron,  made  four  queftions, 

l^.  Whether  any  mortgage  or  fale  upon  condition,  is  withiit 
the  ftatute  of  the  2 1  Jac.  1  ? 

^ly^  Whether  mongagcs  or  falesupon  condition  of  fpecifick 
chattels,  ilre  within  the  ftatute  ? 

3^^,  Whether  mortgages,  i^c.  of  particular  parts  or  ftiares 
of  trade,  are  within  the  ftatute  f 

4/A/k,  Whether  the  mortgage  o{  HarveJPi  moiety  to  Potter^  is 
within  the  ftatute  \ 

He  laid  the  cafes  of  pawns  and  hypothecation  out  of  tha 
queftion. 

Fraudulent  deeds  be  faid,  might  be  avoided  at  common  law« 

By 
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By  the  1 3  EK%.  cup.  $.  they  are  alfo  Maide  troM,  Witli  a  pt^ 
vifo  that  this  does  not  extend  to  conveyances  made  upon  good 
confideration  and  bonifidi. 

He  cited  Tunni*%  cafe  to  fhew,  that  the  tranfadion  there  waa 
not  bona  fide. 

He  then  read  the  preamble  to  the  danfe,  and  the  enading 
claufe  of  the  21  Jat.  I. 

This  claufe,  though  it  does  not  fpeak  of  fraud,  was  lAteiidcd 
to  prevent  that  falfe  credit  which  is  the  deftrudion  of  tnuley 
and  meant  to  give  a  further  benefit  to  the  creditors  of  a  bank* 
rupt,  than  was  given  to  them  by  the  13  Eli%.  ciip.  7. 

It  extends  to  conditional  as  well  as  abfolute  conveyances,  or 
dfe  a  bankrupt  might  mortgage  for  almoft  the  whole  value. 

The  principal  difficulty  upon  this  cafe,  arifes  upon  the  words 
of  the  ftatute,  by  the  confent  and  permiffion  of  tbi  trui  tiwmr^ 
and  it  is  infifted  that  they  are  only  applicable  to  abfolute,  and 
not  to  conditional  fales,  becaufe  a  mortgagor,  having  a  rightto 
redeem,  is  confidered  as  the  true  owner. 

But  the  words  are  put  in  oppofition  to  the  falfe  and  pre<* 
tended  ownerfliip,the  bankrupt  appearing  to  have  thetrue  owner* 
fliip  of  the  goods  by  tbi  p^JJiffkn^  and  if  a  contrary  conftmftioil 
wu  to  take  place,  it  would  be  fatal. 

This  was  determined  in  Savens  v.  Soak^  the  5th  of  Jufy  173& 

The  fecond  queftion  is.  Whether  mortgages  (or  fsles  opoia 
condition)  of  fpecifick  chattels^  are  within  this  claufe  I 

It  is  allowed  to  be  out  of  the  queftion,  that  the  ftock  morC« 
gaged  underwent  changes,  for  there  is  no  doubt,  but  the  produce 
is  lubjeS  to  the  mortgage  of  the  ftock  itfelf. 

jft^  It  may  be  a  queftion,Whether  the  bankrupt's  goods  only, 
or  the  goods  of  other  perfons  left  with  him  for  fafe  cuftody,  or 
fale,  are  within  this  claufe  ?. 

74ly^  Whether  any,  and  which  of  the  goods  are  within  this 
claufe  ? 

The  enading  claufe  fpeaks  of  any  goods,  the  preamble  fpeaks 
only  of  the  bankrupt's  own  goods. 

It  islaid  down  i  Jo.  163.  Palmer  485.  on  the  conftrudionof 
the  ftatute  of  the  i^Eliz*  That  the  preamble  (hall  not  reftrain 
the  enaSing  claufe. 

But  I  uke  it  to  be  agreed,  that  if  the  not  reftraining  thegene- 
rality  of  the  enading  claufe  will  be  attended  with  an  inconve« 
Hience,  the  preamble  fhall  reftrain  it :  And  this  is  the  cafe  here, 
for  otherwife  merchants  could  not  correfpond  or  carry  on  their 
bufinefs  without  danger,  and  great  difficulty. 

The  cafe  of  VApoftn  v.  Le  PlaiftrUr^  2  IVill.  518.  was 
rightly  determined,  I  have  my  account  of  it  from  a  inort  note 
of  Sir  Edward  Nerthey's. 

So  in  the  cafe  of  Godfrey  v.  FurzOy  3  Wf^U.  185.  where  Lorf 
King  took  this  difference ;  when  a  merchant  abroad,  confignt  to 
B.  a  merchant  in  London  for  the  ufe  of  B.  and  draws  on  B.  for 
the  goods,  though  the  money  is  not  paid,  the  property  vefts^ 
aad  they  are  the  goods  of  £«  the  mercbaac  here,  and  liable  to 
2  lltS 


hh  debts ;  but  where  goods  are  configned  to  a  fador^  at  i  fer* 
?ant,  no  property  vefts  in  hiai)  nor  will  the  goods  be  liable  to    - 
kis  bankruptcy. 

Ex  parti  Marjh^  I  ft  of  Augufl  1 744,  a  bankrupt  received  600  L 
in  money,  goods,  and  pieces  of  plate,  the  property  of  his  wife, 
and,  bv  deed  before  marriage,  agreed  that  the  fame  (hould  be 
fecureo  to  truftees,  for  her  feparate  ufe,  as  if  (he  was  a  widow^ 
and  be  gave  a  bond  and  warrant  of  attorney  to  confefs  jud^«> 
ment»  and  conveyed  the  plate  to  truftees  in  truft  for  the  bene** 
fit  of  the  children  by  the  former  huft>and,  and  the  wife  appoint-* 
ed  it  by  her  will  accordingly. 

It  was  ordered,  that  the  children  the  petitioners  fliould  be  ad- 
mitted to  come  in  under  thecommiifion  for  the  600 /•  and  that 
the  plate  in  the  cuftody  of  the  bankrupt  fliould  be  delivered  to 
tbem  ;  for  that  the  money,  having  no  ear-mark,  could  not  be 
followed,  but  the  plate  might. 

In  CfpmsH  T.  Gallant^  i  Will.  314.  I  muft  own  that  Lrord 
Chancellor  Cnuper  exploded  the  notion  of  the  preamble's  go-* 
verntng  the  enading  claufe,  and  went  upon  another  reafon, 
which  was,  that  the  aifignment  was  with  an  honeft  intent,  and 
to  pay  the  debts  of  the  affignor.  I  have  great  honour  for  lord 
Cowper:  but  though  I  approve  of  the  decree,  I  cannot  fubfcribe 
to  the  reafons  of  it ;  for  notwithftanding  an  honeft  intent  will 
intitle  a  perlbn  to  all  due  regard,  yet  an  honeft  intent  cannot 
take  a  cafe  out  of  the  claufe  of  the  ftatute. 

Suppole  a  perfon  a£ted  by  commiffion  only,  could  there  be 
any  pretence  to  fay,  that  perfons  who  advance  their  money,  do 
advance  it  upon  the  credit  of  his  ftock,  for  to  him  the  credit  is 
given  ?  So  where  a  perfon  a£ts  partly  upon  his  own  ftock,  and 
partly  as  a  fafior. 

%dfy^  Whether  any,  and  which  of  the  goods  mentioned  are 
within  the  claufe ;  and  whether  any,  and  what  pofTeffion  is  re« 
quired  to  be  delivered. 

The  goods  are,  utenfils,  hops,  malt,  fixtures  to  the  free« 
hold,  and  ftock  in  trade. 

As  to  the  fixtures,  they  are  like  trees,  Hch.  p.  173.  Lord 
Chief  Juftice  Hobart  fays,  that  by  the  grant  of  the  trees,  by  a 
tenant  in  fee  fimple,  they  are  abfolutely  pafled  away  from  the 
grantor  and  his  heirs,  and  vefted  in  the  grantee,  and  go  to  his 
executors  and  adminiftrators,  being,  in  the  underftanding  of  tho 
law,  divided,  as  chattels  from  the  freehold,  and  the  grantee 
hath  power  incident  to,  and  implied  from  the  grant,  to  fell 
them  when  he  will,  without  any  other  licence. 

Oxven  49*  An  adion  is  maintainable  there,  for  the  trees 
were  re-united  to  the  land  by  the  purchafe  of  the  inheritance. 

To  apply  this,  the  fixtures  had  been  feveral  times  mortgaged 
diftin&ly  from  the  freehold,  but  were  all  revefted  and  reunited 
after  that,  and  there  was  no  occafion  to  deliver  them^  but  they 
would  well  pafs  by  the  mortgage  of  the  freehold  to  the  T^miins's^ 

I  admit  the  cafe  in  Salt.  368.  PW/s  cafe,  where  it  is  laid 
down  that  thefe  things  may  be  taken  in  execution^  but  I  think 

a  diftin£tion 
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H  diftindion  Is  to  be  made,  for  here  they  could  not  be  retncmr^ 
by  Harueft^  or  taken  in  execution,  by  reafon  of  the  mortgagee't 
intereft.  And  therefore  I  think  the  coppers  and  fixtures  ts% 
liable  to  the  Temkins^s  mortgage. 

With  regard  to  the  utenuls,  (ffc.  notfixt. 

Where  goods  mortgaged  are  capable  of  an  adual  delivery, 
there  ought  to  be  an  aSual  delivery ;  but  if  they  cannot  be 
delivered  at  the  time  of  the  contrad,  it  will  be  fufficient,  if  the 
mortgagee  has  the  documents  and  muniments  delivered  to  him 
in  order  to  reduce  them  into  poiTeffion. 

The  delivery  of  a  key,  is  the  delivery  of  the  poiTeffion,  ac- 
cording to  the  civil  law.  Dig.  41.  ^  i.  /.  ^.  ^.  5.  Vide  D§* 
mat.  And  the  cafe  of  Brown  v.  HeaihaUy  mentioned  by  Mr. 
Juftice  Burtiit^  turns  upon  this  principle. 

It  is  objeded,  that  the  undivided  (hare  of  the  ftock,  bfc.  in 
trade,  will  not  admit  of  a  feparate  property,  and  feparate  poflef- 
fion,  and  therefore  that  the  poifefiion  of  the  mortgagor  is  the 
poiTeflion  of  the  mortgagee. 

It  is  true  that  partners  have  a  joint  ftock,  but  their  pofleffion  is 
feveral,  and  the  intereft  is  to  feme  purpofes  feveral ;  as  if  a  (heriff 
feizes  a  joint  ftock  for  a  feparate  debt,  he  cannot  fell  the  whole. 
Z  Mod,  2ji).    I  Show,  ly^.   Sali.  ^92.   Heydon  t.  Hejdem. 

I  will  now  confider  the  cafes  cited  for  the  defendants,  i 
Raym.  286.  Maggot  v.  Mills.  The  claufe  of  the  ftatuteof  the 
21  Jac.  I.  was  not  confidered  in  this  cafe,  and  one  would 
imagine  from  Lord  Chief  Juftice  Holt's  expreffion,  that  if  the 
fale  there  had  been  made  ta  any  other  perfon  than  th^e  landlord, 
it  would  have  been  fraudulent  ? 

I  Raym,  724.  Cole  and  Davis,  This  cafe  admits  of  the  fame 
obfervation  as  the  other,  and  I  have  feme  doubt,  whether  it 
was  not  compounded  with  a  truft.  And  befides,  the  cafe  was 
not  within  the  21  Jac.  i.  becaufe  the  fale  was  by  the  (heriff, 
and  not  by  the  party,  fo  that  he  did  not  take  upon  him  the  iaie, 
and  difpofition  as  owner. 

Small  V.  Dudley^  2  Will  427.  In  this  cafe  the  Mafter  of  the 
Rolls  diftinftuiflied  betwixt  a  man's  own  trade  and  the  trade  of 
another  perfon,  and  the  reafon  of  that  was,  becaufe  the  bank* 
rupt  was  not  in  pofleffion,  and  could  not  deliver  the  goods,  and 
unlefs  they  could  pafs  by  aflignment,  they  could  not  pafs  atall. 

Bucknalv.  Royjlon,  Pr.  ch.  285.  Was  a  bill  of  fale  of'tha 
produce  of  a  cargoe  going  to  fea,  and  it  depended  folely  on  the 
law  of  merchants,  for  there  was  no  bankruptcy  in  that  cafe, 
and  Lord  Cowper  fays,  that  in  the  cafe  of  a  bankrupt,  fuch 
keeping  pofleflioh  after  a  fale,  will  make  the  fale  voidagainft 
creditors,  fo  that  this  is  an  authority  rather  againft  the  de* 
fendants,  than  for  them. 

Jn  the  prefent  cafe,  the  pofleffion  of  the  goods  was  not  deli- 
vered, though  capable  of  delivery,  and  the  bankrupt  bad  the 
evidence  of  the  partnerfliip  in  his  hands,  and  aded  as  mmmt, 
jMld  the  mortgage  was  a  fecret  to  every  body  but  the  partt^s  s 


to  that  alt  At  dreumftances  mentioned  in  the  aft  Concur  to 
bring  this  cafe  within  it,  and  confequently  I  think  thefe  are 
things  liable  to  the  bankruptcy. 

The  third  queftion  is,  Whether  fales  or  mortgages,  on  con- 
ditioa^  of  particular  parts  or  (bares  of  trade>  and  the  produce  pf 
trade,  are  within  this  claufe. 

I  fliall  cdnfine  myfclf  here  to  thmgs  in  a^iort^  as  fuch  mort- 
|;aMS  are  like  fo  much  of  the  balance  mortgaged. 

It  is  objeAed  that  this  claufe  does  not  extend  to  things  in 
aAion,  becaufe  it  fpeaks  only  of  things  in  the  poficjQion  of  the 
baoknipt  at  the  time  of  the  mortgage. 

But  chattels  comprehend  things  in  adion.  Slade^s  cafe,  4 
CiM  95*  a.  Thinss  in  a£lion  are  goods  and  chattels  in  a  perfoa 
attainted.     Ut.Kep.  86.     12^0*  i. 

If  goods  and  chattels  will  comprehend  things  in  a^i^n^  in  the 
conftrudion  of  any  a£l  of  parliament,  they  ought  much  more 
to  do  fo  in  this,  for  othcrwife  a  trader  might  cheat  his  creditors 
by  affigning  over  fuch  things ;  and  this  is  inforced  by  the  firft 
claufe  of  the  aA,  where  it  is  provided,  that  every  thing  (hall 
be  conftrued  moft  beneficially  for  the  creditors. 

It  is  further  objected,  that  things  in  adion  are  not  affignable 
but  in  equity,  and  do  not  admit  of  a  delivery. 

If  a  bond  is  affigned,  the  bond  muft  be  delivered,  and  notice 
muft  be  given  to  the  debtor  i  but  in  ajQlgnments  of  book  debts^ 
notice  alone  is  fufficient,  becaufe  there  can  be  no  delivery;  and 
jiich  ads  are  equal  to  a  delivery  of  goods  which  are  capable  of 
delivery. 

Domat.  /.  I.  /.  2./  2*  par.  g.  fays.  Things  incorporeal,  fuch 
as  debts,  cannot  properly  be  delivered.  This  is  to  ihew  the  na« 
lure  of  affignments  of  debts  by  notice  to  the  debtor. 

This  claufe  therefore  extends  to  things  in  a^ion^  and  all  has 
not  been  done  that  might  have  been  done  by  the  ailignee  to  veft 
the  right  of  them  in  himfelf,  and  to  take  away  from  the  bank« 
rupt  the  power  and  difpofition  of  them,  for  no  notice  has  beei| 
given  to  the  debtors.  ' 

The  fourth  queftion  is.  Whether  the  mortgage  of  William 
'HttrvtJF%  moiety  of  the  partnerfliip  ftock  and  trade  be  withiii 
this  claufe?  And  this  is  the  moft  difficult  queftion. 

It  is  objefied  that  though  Potter  did  not  take  pofTeffion,  yet  he 
was  merely  a  nominee  for  Stevens^  and  that  Stevens  being  partner 
before,  was  in  pofleffion  as  partner  per  JUie  et  per  Tout. 

But  the  queftion  ftill  remains,Wbether,  when  Stevens  became 
intitled  to  the  whole  ftock,  he  fhould  not  have  taken  the  fole 
pofleffion  exclufive  of  Harveft^  in  order  to  take  the  mortgage 
out  of  the  ftatute  ?  And  I  think  he  ought  to  have  taken  poflef- 
fion of  the  whole. 

For  according  to  the  faft  in  this  cafe,  Harveft  at  the  time  of 
his  bankruptcy  continued,  and  appeared  to  be,  in  pofleffion  of 
one  moiety  of  the  partnerfhip  ftock,  Wr.by  thetonfent  of  Stevens. 

But  it  is  faid  that  the  law  will  conftrue  Stevens  to  be  in  pof- 
feffion,  according  to  his  right. 

Vol.  I.  N  TViWt 


T7S  Banhrupt; 

There  is  no  reafon  for  fuch  a  conftrudion,  as  Stiwns  fitf**' 
fered  Harveji  to  continue  to  ^&  inconflftently  with  his  right. 

Another  difficulty  is,  that  the  partnerfhip  ftock  is  in  the  firft 
place  liable  to  the  partnerihip  account,  according  to  the  autho- 
rity of  the  cafe  of  Pyii  v.  Cro/is,  3  ff^ms.  1 80,  and  that  this  is  no 
more  than  applying  the  partnerfhip  fund,  which  was  to  pay  the 
partnerfhip  creditors,  to  the  ufe  of  a  partner  who  has  mad^ 
them  a  fatisfadion  another  way  ;  as  where  one  of  the  partners 
is  charged  with  more  than  he  ought  to  be,  equity  gives  him  S 
lien  on  the  partnerfhip  flock  to  reimburfe  himfelf. 

But  this  is  not  applicable  to  the  prefent  cafe,  becaufe  Harvifi 
did  not  borrow  any  of  the  partnerfhip  money,  or  imbezil  any  of 
the  partnerfhip  eiFeds  ;  nor  was  the  tranfa£tion  a  partneiuip 
tranfadton,  or  the  money  lent  upon  the  partnerfhip  accoant* 
And  this  principle  of  equity  has  never  been  extended  to  pri« 
vate  loans,  but  it  has  always  been  Confined  to  partnerfhip 
tranfaflions,  and  I  think  it  proper  it  fhould  be  fo  confined. 

Lard  Chief  Juftice Lee:  I  agree  with  Mr.  Jufticei?ffni#/,  that 
thefe  fecurities  are  to  be  confidered  as  mortgages,  and  I  fhall 
confider  them  in  that  light. 

At  common  law  it  was  left  to  the  jury  to  confider,  whether 
conveyances  of  this  fort  were  fraudulent  againfl creditors  or  not. 

This  cafe  mufl  be  determined  upon  the  flatute  of  21  Jae.  i. 
The  13th  of  Eli%,  \%  only  declaratory  of  the  common  law,  and 
as  all  the  cafes  upon  that  flatute  have  been  fully  anfwered  by  the 
Chief  Baron  and  Mr.  Juflice  Burmtj  I  fhall  fay  nothing  more 
upon  thefe  cafes,  or  upon  that  flatute,  but  fhall  confine  myfelf 
to  the  2ifl  of  Jac.  I.  becaufe  I  think  that  there  the  line  is 
drawn,  and  the  certi  fines  are  to  be  found  there. 

The  queftion  will  be,  ^ 

ifl,  Whether  the  mortgagee  is  not  the  true  owner  to  whom 
there  (hould  have  been  a  delivery? 

adly,  Whether  the  debts  and  chofes  in  aAion  fhould  not 
have  been  delivered  as  far  as  they  were  capable  of  delivery?  - 

3dly,  Whether  Stevens  has  had  fuch  a  pofTeflion,  as  will  ex* 
empt  him  from  being  confidered  as  an  owner,  by  whofe  confent 
the  bankrupt  has  had' goods  and  chattels  in  his  pofleffion,  and 
taken  upon  him  the  difpofition  thereof? 

By  goods  and  chattels  I  mean  fuch  as  were  fixed  to  the  free- 
hold,  and  might  be  fevered  when  the  mortgage  was  fatisfiedr 

The  general  preamble  to  this  flatute  fays,  that  feveral  defers 
had  been  found  in  the  former  flatute,  and  that  one  of  them  was 
in  the  power  given  to  the  commiffioners  for  the  difcovery  and 
diftributing  of  the  bankrupt's  eflate.  The  particular  preamble 
to  this  claufe  recites,  •*  That  perfons  before  they  become  bank- 
**  rupts  do  convey  their  goods  to  other  men  upon  good  coo- 
**  fideration,  yet  flill  do  keep  the  fame,  and  are  reputed //k 
*'  owners  thereof,  and  difpofe  the  fame  as  their  own.'* 

The  claufe  now  in  queftion  is  the  provifion  againfl  this  niiT- 
chiefr  ^nd  every  word  is  to  be  confidered  s  this  csde  is  within  the 

preambk^ 


preamble^  for  the  bankrupt  lias  conveyed  tbel  goods  to  tbe  mort- 
gagee ;  and  as  this  falls  within  the  words  of  the  preamble,  there 
it  no  occafion  to  give  any  Opinion  whether  the  preamble  is  td 
rtftrain  the  enadting  claufe  Or  not.  By  the  13  BUi&i  cdp,  5.  there 
was  an  exprefs  provifo^  that  it  was  not  to  extend  to  convey-* 
ances  hon&fide\  and  this  was  the  difficulty  for  the  cOmriiiffion- 
ers  to  difcover. 

I  apprehend  that  the  direction  there  given^  that  if  any  perfoii 
fliall  become  a  bankrupt^  and  have  in  his  pofleffion  goods^  ^Ck 
was  to  remedy  the  inconvenience  that  arofe  in  injuries  upon  the 
former  ftatute,  whether  the  U\t  was  bonafidi  or  not^  by  making 
the  reputed  ownerfliip  of  the  bankrupt,  the  real  ownerfhip  in 
him  for  the  benefit  of  his  creditors,  becaufe  if  the  trite  owner  fuf- 
fers  the  bankrupt  to  become  the  reputed  owner,  he  deprives 
bimfelf  of  the  benefit  of  his  conveyance,  and  the  bankrupt 
having  eained  a  credit  by  his  means^  and  hurt  his  other  €redii« 
orSy  he  wall  be  in  no  better  condition  than  they  are« 

Is  the  mortgagee  then  the  true  owner f 

The  21  Jac.  i.f.  13,  defcribes  the  mortgage  In  thcfewordsj 
**  If  any  perfon  that  becomes  a  bankrupt  (hall  convey  or  afllire^ 
*^  bfc.  any  lands,  tenements,  hereditaments,  goods,  chattels,  of 
**  other  eftate,  unto  any  perfon  upon  condition  or  power  of  re-  > 
**  demption  at  aday  to  come,  by  payment  of  money  or  otherwife,**    ' 

Xhis  is  the  defcription  that  the  ftatute  has  made  of  a  morf 
gage,  notonly  of  land,  but  of  goods  upon  condition.  Co.  Lit* 
210.  a.  If  a  man  makes  a  feoffment  in  fee,  upon  condition  that 
the  feoffee  (hall  pay  the  feoffor,  his  heirs  or  afiigns,  20  /.  at  fuch 
aday,  and  before  the  day  the  feoffor  makes  his  executors  and 
dies,  the  feoBtc  may  pay  the  fame  either  to  the  heir  or  the  exe- 
cutors, for  the  executors  are  his  affignees  in  law  to  this  intent. 

But  if  a  man  make  a  feoffment  in  fee,  upon  condition  that  if 
the  feoffor  pay  to  the  feoffee,  his  heirs  or  anigns,20  /.  before  fuch 
.  a  feaft,  and  before  the  feaft  the  feoffee  maketh  his  executors 
and  dieth,  the  feoffor  ought  to  pay  the  money  to  the  heir  and 
not  to  the  executors  ;  for  the  executors  in  this  cafe  are  no  af<« 
fignees  in  law,  and  the  reafon  of  this  difference  is  given  in  the 
book,  that  the  feoffor  hath  but  a  bare  condition,  and  no  eftate 
in  the  land  which  he  can  affign  over  ;  but  in  the  other  cafe  the 
feoffee  hath  an  eftate  in  the  land  thathe  may  affign  over,  which 
is  in  other  words  faying,  that  the  mortgagee  is  the  owner,  and 
has  the  intereft  in  him  ;  and  2  Cro.  244.  cited  by  Mr.  Juftice 
Bumet^  as  to  the  diflference  between  a  pawn  and  a  mortgage^ 
goes  to  the  fame  matter. 

The  difirerence  taken  betwixt  conditional  and  abfolute  fales,  ^ 
and  the  cafes  thereon,  have  been  obferved  upon  already.  1  ihall 
only  mention  one  of  them.  Stone  a^nd  Grajhon^  %  Bul/l.  2064 
That  cafe  was  a  condition  upon  a  futiire  coniideration.  The 
words  of  Lord  Coke  which  are  relied  upon  are,  that  the  poiTeflioll 
of  the  mortgagor  was  not  fraudulent,  but  if  it  had  been  an  ab« 
folutc  conveyance*  it  would  have  been  fraudulent^ 


>8o  Sanirupi, 

I  look  upon  this  cafe  to  have  been  determined  intirely  upott 
the  Ibtutcof  i3£//z.  r.  5.  and  the  common  law,  the  plan  of 
which  ftatute  diiFers  from  that  of  the  21  Jac.  I.  It  is  againft 
fraudulent  conveyances,  with  a  provifo  in  favour  of  convey- 
ances bonafide^  whereas  the  a£l  of  the  21  Jac.  i.  fuppofes  a  fair 
conveyance,  but  deprives  the  party  of  any  preference,  becaufc 
he  does  not  give  proper  notice  of  his  conveyance,  and  it  feems 
to  me  that  the  cafes  upon  this  ftatute  are  more  like  the  cafes  that 
may  happen  upon  the  regiftring  a£ls,  where  a  perfon  does  not 
regifler,  and  fo  lofes  the  priority  of  the  fecurity  :  So  here  the 
donee  is  not  to  fufFcr  the  donor  to  continue  in  fuch  a  polIelEon, 
as  is  prefcribed  againft  by  the  ad.  And  though  the  caife  cited  i» 
not  material  to  the  point  in  queftion,  yet  I  think  nothing  of 
what  was  faid  in  that  cafe  eftablilhes  a  difference  betwixt  a 
conditional  and  abfolute  fale;  yet  it  is  material,  that  a  mort« 
gagor,  who  continues  in  pofTellion,  is  before  the  cbnditioa 
broken  tenant  at  will  to  the  mortgagee,  which  ibews  that  tbr 
mortgagee  muft  be  confidered  as  the  true  owner  of  the  land. 

As  to  the  other  cafes  cited  to  eftablifh  this  difference  be« 
twixt  conditional  and  abfolute  fales,  I  fliall  not  go  over  then 
again,  becaufe  they  have  been  fully  anfwered. 

Stevens  v.  SoU^  5th  o(  July  1736,  is  a  cafe  in  point  on  a 
mortgage  of  a  perfonal  thing,  and  lord  Cowper*%  feying  in  the 
other  cafe  is  an  authority  upon  this  queftion,  though  upon  an- 
/)ther  point;  for  he  fays  in  BucknaU  a,nd  Royjlon^  Pr.  ch.  287* 
That  ^^  fuch  a  keeping  poiFeilion  after  a  fale  as  is  defcribed  by 
**  the  21  Jac.  I.  which  is  a  poflefEon  with  the  liberty  of  the 
^'  difpofing  the  goods  as  his  own,  would  make  the  bankrupt's 
*'  fale  void  againft  his  creditors  by  the  ftatute :  This  cafe  there- 
**  fore  muft  be  confidered  as  an  authority  to  the  fame  purpofe 
^^  with  that  determined  by  Lord  Talbot^  and  both  determine 
•*  the  queftion  with  regard  to  fpecifick  goods. 

I  am  of  opinion,  it  will  be  the  fame  as  to  the  fhares  of  the 
partnerfliip  ftock,  partly  in  pofieffion,  and  partly  in  aftion,  and 
as  to  all  chofes  in  adlion,  as  debts  capable  of  being  affigned  in 
a  court  of  equity.  Some  books  indeed,  zsSwynb,  p.  498.  edidon 
the  6th,  feem  to  countenance  an  opinion  that  goods  do  not  in- 
clude bonds,  i5fr.  For  notwithftanding  he  fays,  that  hy  g9odi 
the  civil  law  underftands  not  only  things  tn  poifeilion,  but  alfo 
things  for  which  a  lawful  ^Stion  may  be  had ;  yet  in  the  fame 
page  he  lays  it  down,  that,  by  the  laws  of  this  realm,  the  word 
goods  is  otherwife  underftood,  and  never  includes  things  which 
are  of  the  natureof  freehold,  northings  inadion,asadebtupoa 
a  promife,  or  obligation.  So  Calyi*%  cafe,  8  Co^  32.  carries  fomc 
appearance  of  the  like  opinion,  where  it  is  faid.  That  an  inn- 
keeper is  anfwerable  for  the  lofs  of  a  bond,  being  obliged  t9 
keep  the  goods  and  chattels  of  his  gucft,  for  though  it  is  there 
'faid,  that  goods  and  chattels  do  not  properly  comprehend  char* 
ters  and  evidences  concerning  a  freeiu)ld>  or  inheritance,  or  ob- 
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ligations,  or  other  deeds  or  fpecialtics  being  things  in  aflion, 
and  yet,  in  this  cafe,  the  writ  againft  anhoftler  or  innkeeper  is 
expounded  to  extend  to  them  :  1  apprehend  that  thefe  opinions 
were  grounded  upon  the  notion,  that  chofes  in  a£tion  did  not 
pafs  even  by  ftatute,  any  more  than  they  were  grantable  by  a 
bargain  and  fale,  t^<,  but  there  are  fomany  authoiities  to  con- 
tradid  them,  that  I  take  that  point  to  be  fettled. 

A  corporation  cannot  take  a  recognizance  or  obligation 
in  their  publick  capacity,  becaufe  they  cannot  take  a  chattel. 
Ctf/tf//tf  comprehends  a  right  of  action,  and  is  the  only  word  in 
the  ftatute  to  give  this  right.  12  Co,  p.  i.  b.  Ford  and  Shel^ 
d!Mi*s  cafe.  This  point  was  in  queftion.  Whether  chofes  ia 
adion  come  under  the  word  goods,  and  it  is  there  faid,  that 
perfonal  anions  are  as  well  included  within  this  word  goods^  in 
an  aA  of  parliament,  as  goods  in  poiTeffion. 

If  gads  and  chattels  J  in  the  ftatute,  include  chofes  in  a£lion, 
all  things  arifing  from  the  fale  of  the  joint  ftock  are  fubjedt 
to  the  aflignees,  as  they  follow  the  nature  of  the  goods  them- 
felves,  and  Mr.  Juftice  Burnet  has  cited  cafes  to  fliew  that  they 
are  fo,  where  the  thing  can  be  difcovered. 

Stuyni.  506.  6th  edition,  is  upon  the  fame  foundation  :  If  a 
man  devifes  his  moveable  goods  to  B.  and  his  immoveable  to  C\ 
upon  a  queflion  how  the  debts  (hall  go  ?  he  fays,  thofe  debts 
which  did  arife  by  occafion  of  the  things  moveabk^,  and 
for  the  recovery  whereof  there  lies  an  adion  perfonal,  belong 
tp  that  perfon  to  whom  the  teftatordid  bequeath  his  moveable 
goods  ;  which  (hews  that  the  produce  ofthe  goods  were  of  the 
fame  nature  with  the  goods  themfelves. 

As  to  Stevens*s  mortgage,  it  beihg  made  to  Potter  in  truft  for 
Stivens,  it  is  to  be  considered  as  a  mortgage  to  Stevens  -,  and  as 
to  the  ohje£t\onth2itStevenSy  being  in  poffeffion,  wanted  no  new 
poiTeffion  to  be  delivered,  the  anfwer  has  been  given.  That 
Harvefl  had  the  poffeffion  with  the  confcnt  of  the  true  owner ^ 
which  he  ought  not  to  have  had. 

Cr§ft  V.  Pjke^  3  IVilL  180.  is  the  cafe  that  was  called  a  ne- 
gative one. 

Though  this  has  been  no  where  determined  5  yet  one  may 
ufc  a  citation  from  a  Civil  law  book,  not  as  an  authority  upon 
which  a  judgment  is  to  be  founded,  as  it  has  nor  been  re- 
ceived here,  but  as  the  opinion  of  learned  men,  and  for  this 
faying  he  cited  Blackborough  and  Davis  froni  a  manufcript 
liote,  where  Lord  Chief  Jultice  Holt  advances  the  fame  thing. 
I  (hall  therefore  mention  Domat.  lib.  fo.  155.  where  he  fays, 
debts  owing  by  the  partnerfliip,  and  ttieir  other  charges,  are 
to  be  born  out  of  the  common  ftock,  oiherv/ife  as  to  the  mo- 
ney borrowed  by  a  partner  which  has  not  been  applied  to  the 
common  ftock. 

I  mention  this  to  prove  that  the  partnerfliip  ftock  is  no  fur- 
ther fubjed  to  debts  from  one  partner  to  another,  than  as  the 
money  has  been  applied  to  the  partnerlhip  trade. 

N  3  Upon 
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Upon  the  whole,  the  ftatute  is  the  rule  to  be  followed  in 
thi9  cafe  ;  the  intent  of  it  was  to  prevent  bankrupts  from  ac- 
quiring a  falfe  credit,  and  to  puniih  acceflbries  by  the  lofs  of 
jhe  priority  of  their  debts.  Whether  this  was  a  wife  provifion 
or  not,  is  not  for  us  now  to  determine,  it  muft  be  followed  as 
'  long  as  the  a£t  continues  in  force* 

Lord  Hardwicke  Chancellor :  This  is  a  queftlon  of  great 
eonfequence,  I  will  endeavour  to  reduce  the  grounds  I  go  up- 
on to  fome  general  heads. 

ly?.  Whether  any  mortgage  or  conditional  difpofition  or 
conveyance  of  any  goods  and  chattels  is  within  the  21  Jac.  i, 
f.  19.  /   10,  II. 

idly^  If  any  is.  Whether  the  prefent  mortgages,  and  which 
of  then>  are  fo  f 

yily^  Whether  the  mortgagee  of  the  moiety  of  the  partner* 
^ip's  ftoclc,  i^c.  is  within  the  a^  ? 

V^«  Whether  any  mortgages,  or  conditional  conveyances  of 
goods  are  within  the  afi  ? 

Under  this  general  queftion,  I  (hall  not  enter  into  ai  part!cu« 
}ar  difquifition  of  the  two  points  made  at  the  bs^r, 

ly?.  If  the  enacting  claufe  extends  to  all  gQods  in  the  cuftod^ 
of  the  bankrupt,  whether  his  own  originally  or  npt,  or  whether 
}t  is  to  be  retrained  by  th&  preamble,  to  goods  only,  that  were 
originally  the  bankrupt's. 

Or,  zdlyj  Whetheff  chofes  in  ailipn  sire  within  (h^  daufe  \ 

For  as  to  the  firft,  the  Chief  Baron  has  entred  fo  far  into  tl^e 
Oonftrudion  of  it,  as  not  to  leaye  any  room  for  doub^  ;  how- 
ever, let  the  conftru(^ion  be  what  it  will,  the  prefent  pfife^  as  to 
%\i\s  point,  is  wi(hin  the  a£i:,  becaufe  it  i^  not  difputed  btit  tha(t 
^11  the  goods  herein  queftion  were  originally  the  b^nl^rupt's, 
^ncj  were  mortgaged  by  him. 

But  ftill  in  this  refpedt  I  fhall  not  fcruple  to  dec]are  th^t  X 
^m  ftrongly  inpHned  to  be  of  opinion  with  Lord  Chief  Juftice 
fiolt^  and  my  Lord  Chief  Baron,  that  this  claufe  is  to  be  re* 
ftrained  by  the  preamble,  and  differ  frpm  Lord  Cc%up4r  in  the 
pafe  oiCopeman  y.  Gallants   i  IVilL  314. 

As  to  the  o^her point,  it  has  been  fully  cleared  up,tb2^t  d»ftt 
in  a^ion  afe  properly  within  th?  defcriptipn  pf  goods  ^nd  cha^-- 
(els  in  this  claufe. 

But  I  will  ^dd  one  argument :  It  is  that  the  conftnidion 
Vrhich  has  been  put  upon  this  cUufe  is  fupported  by  the  next 
immediate  precedent  cjai^fe  in  the  a£t,  it  relates  to  bankrupts^i 
who  by  fraud  make  themfelves  accpniptants  to  the  King  to  de- 
feat their  creditors,  \yhere  there  is  ^  power  given  to  the  commif- 
fipners,  to  difpofe  pf  all  lands,  tenements,  hereditaqentSji 
goods,  chattels,  ^nd  d^bts  pf  the  banlcrppt  fo  extended,  to  and 
for  thp  ufe  of  the  creditors,  and  yet,  when  \%  comes  to^hc  pr^-* 
Vifion,  i(  refts  intjrcly  \jpon  the  words  lands^  ienementSj gocds  and 
^ba^telsy  and  was  defigned  to  comprehend  all  kind  of  pir/enat 
frcpit^^  Wbf  thcr  in  poffcfEon  qr  ^^m  itil^^ 
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In  l^Cff.  F^r J zni  Sheldon* s  cafe,  it  is  laid  down,  that  in 
an  ad  of  parliament  the  words  goods  and  chattels  take  in  chofes 
in  adton,  and  the  contrary  opinion  feems  to  have  arifen  upon 
queftions  on  grants,  and  bargains  and  fales,  by  which  they 
could  not  pafs ;  but  an  zSt  of  parliament,  which  may  pafs  any 
thing,  will  take  in  the  whole. 

The  aim  of  the  legiflature  in  all  ftatutes  concerning  bank*- 
nipts  was,  that  the  creditors  (hould  have  an  equal  proportion 
of  the  bankrupt's  eflfeds  as  far  as  poffible. 

And  it  wa«  intended  that  this  ad  fhould  be  conftrued  benefi- 
cially for  the  general  creditors,  and  it  is  fo  declared  in  an  un- 
ufual  manner  in  the  firft  claufe  of  the  ad. 

The  general  view  of  the  provifion  now  under  confideration,T|iegeiietalyiew 
was  to  prevent  traders  from  gaining  a  delufive  credit  from  a  falfe  ^^*7/'^ftk>* 
appearance  pf  their  circumftances,  to  the  mifleading  and  deceit  to  prevenTira'"' 
erf*  thofe  wbci  fliould  trade  with  them,  and  the  legiflature  thought  <im  from  gain* 
tbey  had  done  this  by  fubjeding  all  things  remaining  in  the  jjj^f^^^*;j;jf^\  . 
pofieffion  of  the  bankrupt,  to  the  creditors  under  the  commif-  f^Uc  >ppearanc« 
fion,  becaufe  where  the  vendee  leaves  the  goods  bought  in  the  ^^  *^"  oicum. 
poflieffion  of  the  bankrupt,  he  confides  as  much  in  the  general  ^^^* 
credit  of  the  bankrupt,  as  that  creditor  who  has  taken  only  a 
bond  or  note. 

In  fuch  cafes,  the  bankrupt  had  it  in  his  power  to  fell  all  the 
goods  the  next  hour,  and  the  vendee  or  affignee  could  not  claim 
Uiem  from  the  buyer,  but  could  only  have  a  perfonal  remedy 
againft  the  bankrupt. 

All  this  holds  as  well  in  the  cafe  of  conditional,  as  of  abfolute  The  ftatu^eof 
fales,  and  if  the  court  Ibould  make  a  different  determination,  thc»i>f.  i.e. 
it  would  be  contrary  to  the  cafe  of  Stephens  v.  Sole,  dttermined  co»d1tion»i' m 
by  Lord  Talbot^  and  to  BucHandv.  Roj/^on^  by  Lord  Cowpir^  2nd  well  as  abfulau 
to  the  implied  opinion  of  the  laft  in  Copeman  v.  Gallant.  ^*^'* 

I  chufe  to  forbear  obferving  upon  the  words  of  the  claufe, 
becaufe  that  has  been  done  already. 

The  legiflature  has  explained  it's  fenfe  by  putting  the  words 
trueowur^  in  oppofition  to  the  reputed  owner. 

The  ad  queftion  is.  Whether  any,  and  which,  of  the  mort* 
gages  are  within  the  ftatute  f 

According  to  the  authority  of  the  cafes  which  have  been  men-  a  /hare  of  the 
tioncd  the  mortgages  of  the  joth  Dec.  1737,  and  of  the  6th  p^rmc^ip 
and  7th  of  Sept.  1738,  and  fo  much  of  the  affignmcnt   ^o^ll^^l  Jl'^lll' 
Sievenfj  as  relates  to  the  utenftls  not^fixt  to  the  freehold,  and  ncr,  muft  be  de- 
al fo  the  mortgage  of  the  6th  of  March  1738,   are  within  the  *'7^*^*L' ^^ '^j» 

jt  t     ®    i  .1  .       .  /J    '  a  tielufive  erf  dir, 

ftatute,  and  made  void  by  it.  and  taiu  w.thin 

the  ftatiite  of  the  a  i  Jac^  1 .  c.  1 9. 

If  it  was  to  be  laid  down,  that  a  (hare  of  the  partnerfhlp 
trade,  {Jfr.  mortgaged  to  a  partner,  is  not  ncceflary  to  be  de- 
livered, it  would  let  in  all  the  inconveniencies  which  were  to 
be  prevented  by  this  ftatute. 

N  4  As 
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^heproviitonsm  As  to  chofes  in  a£lion,  equity  ought  to  follow  the  laW ;  if  iC 
the  21  jac.  I.e.  docs  not,  infinite  roifchief  would  follow.  It  is  cafy  to  turn  4 
re^fpea  toVegli^  ^^&^  ^^^^  >"  equitable  intereft,  and  if  parliamentary  proviiioiis 
snterefts,  muft  as  to  a  Icgal  intereft  were  not  to  be  followed  as  to  equitable  in« 
e\?tabiro'li"-^°  ^^f^^5»  '^  would  defeat  the  aA.  Thus  upon  the  popiflx  adi^ 
ibofetinamM     tho'  penal,  the  confiderations  and  rules  are  the  fame  in  equity 

therefore  within  aS  at  laW. 

iSe^arand  arc       ^^  ^**  ^^^^^  ^^^^  ^^^  mortgages  to  Potter  for  the  benefit  of 

included  in  the    Stevtns^  mufl:  be  confidered  as  a  mortgage  toStivenSy  and  it  may  bf 

vrotdtgos^si/nd  generally  right  to  confider  it  fo ;  though  yet,  as  a  judge  inequi- 

<  ^Wi»  ^^^  J  ^^  inclined  to  carry  it  farther  than  the  judges  at  common 

law  have  done ;  for  whatever  intereft  pafled  of  the  perfoQal 

things,  pafled  in  law  to  Potter;  and  if  the  cafe  had  boen  aC 

common  law,  a  court  of  law  would  not  have  taken  any  notiot. 

of  the  truft  for  Stevens,  and  then  by  the  ftatute  this  affignmciit 

bad  been  void  at  law  againft  the  Commi(j^nin^  and  a  couit  of 

equity  would  never  fct  it  up  here. 

And  therefore  I  make  a  difference  betwixt  fuch  things  «Sp 

being  a'iBgnable  only  in  equity,  gave  no  title  to  Potter  at  law; 

for  as  to  thefe  the  mortgage  is  to  be  confidered  as  being  made 

diredlly  to  Stevens^  but  as  to  thofe  things,  in  which  an  intereft 

pafTcd  at  common  law  to  PoUer^  I  think  Potter-is  to  be  confider^ 

ed  as  having  the  legal  property. 

Row  far  partner-      As  to  the  queftion,  whether  partneribip  ftock  is  to  be  firft 

to  thc^'dcbts  of^  liable  to  the  debts  of  the  partners,  it  was  never  carried  further 

partners  in  the    than  to  debts  contracted  relative  to  the  partneribip,  either  after 

firft  place.         th^  bankruptcy,  or  death  of  one  of  the  parties. 

Where  one  part-      Where  a  partner  lends  money  to  another  generally,  and  it  ii 

?rali«hcr"*\T^  "°^  entered  in  the  partnerfhip  books,  it  isfaid  he  gains  afpeci- 

Her  genewiiy"^  fic  licn  upon  the  (hare  of  the  borrower,  and  fba)l  be  preferred 

and  it  is  not       to  feparate  creditors  j  but  I  find  no  foundation  for  this,  after  a 

panntriiV^*     bankruptcy,  nor  after  the  death  of  a  partner,  where  his  fcAFeds 

books,  he  does    have  become  fubjeft  to  the  rule  of  diftributing  afTetSt     What 

2°^j^*'Y^^"u"  ^^"^^y  ^^^""^  ""^y  ^^  ^^'^^^  thcmfelves,  on  fettling 

^hareoftSriwr!  ^"  ^ccount,  is  another  thing. 

taifcu  Crofii  verf.  Pyke,  3  Wms.  150,  is  as  ftrong  a  negative  cafe  to 

this  purpofeascan  be;  all  that  was  contended  for  there,  being 
that  he  might  retain  as  executor. 

If  it  ihould  be  determined  that  one  partner  fliould  gain  t  ipe« 
eificklien,  by  lending  money  to  the  other  upon  the  parnerlhi)» 
ftock,  it  would  open  a  door  to  great  fraud,  and  give  a  (bock  to 
this  adi  which  is  made  on  purpofe  to  prevent  a  falfe  and  delu# 
five  credit. 

I  will  take  notice  of  one  thing  tnentioned  by  Mr.  JuftiCi 
Burnet,  and  the  chief  Juftice. 

It  has  been  faid  in  this  caufe,  that  great  mifchief  might  arife 
to  trade  ind  credit  from  making  fecurities  of  this  kind  void,  be* 
caufe  it  might  prevent  perfons  from  ufing  their  credit  in  trade,an<l 
that  they  will  not  be  able  to  make  a  fecurity,  without  expofing 
their  circuiiiftances  to  the  world,  which  may  hurt  their  credit* 

On  the  other  fide  it  has  been  argued,  that  a  ddufive  credit  Id 
ftill  of  more  dangerous  confcqueiicc* 
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I  will  not  fay  but  fome  lAconveniencies  may  arife  on  each 
Jkart;  but  I  agree  with  the  Chief  Juftice,  that,  as  it  is  a  law,  it 
muft  be  adhered  to,  and  we  cannot  depart  from  it.  If  any  in- 
coorenicnce  does  arife,  it  is  for  the  confideration  of  the  legifla- 
luro  whether  it  ought  to  be  allowed  or  not. 

But  this  I  will  fay,  that  very  great  inconveniencics  may 
irife  by  giving  an  opportunity  to  people  tp  make  fuch  fecuri- 
ties,  and  yet  appear  to  the  world  as  if  they  had  the  ownerfhip 
of  all  thofe  goods  of  which  they  are  in  poiTei&on,  when  perhaps 
thqr  have  not  one  {billing  of  the  property  in  them. 

And  further  I  will  venture  to  fay,  that  it  was  the  defign  of 
the  ad  of  parliament  to  prevent  this  i  for  the  a£k  was  made 
ia  the  fimpUcy  of  former  times,  long  before  thofe  large  and 
iiiy  notions  of  credit  prevailed,  which  have  been  fince  in*- 
froduGed* 

This  ad  is  a  law,  and  I  concur  with  my  Lords  the  Judges 
in  the  opinion  that  they  have  given,  and  the  conftrudion  that 
they  havie  put  upon  it ;  and  do  therefore  determine  that  thefe 
mortgages  and  fecurities  are  not  a  lien  upon  the  bankrupt's 
eftafie. 

Pitmary  the  4th,  174^4 

TH  £  caufe  coming  on  sigain  for  diredions,  and  a  quef^ 
tion  ariiing,  whether  a  debt  could  be  fet  off  within  the 
ftfovifion  of  the  ftatutes  of  bankrupts  ? 

L^rd  CbantiUor  faid,  that  under  the  zGt  of  the  5th  of  George  Aperfon  mty  let 
the  fecond,  perfons  might  fet  off  debts,  as  that  a6t  extended  tfe^tnkm  t' 
to  all  mutual  debts,  though  independent  of,  and  not  relative  to  aas,  thoJghnot 
the  mutual  credit  between  the  bankrupt  and  other  perfons  in  relative  to  the 
the  ^ourfc  of  trade,  and  though  the  debts  were  of  fuch  a  na-  Eitwct'hl^U 
%UH  as  could  not  be  brought  ii^to  a  general  account.  tlurbaakmpt« 

jDeeemher  th^  23d,  1748. 

Oil  the  petition  of  Richari  Flyn  and  Richard  Fields  merchants, 
in  the  bankruptcy  of  Hugh  Mathews. 

THE  petitioners  being  at  Liverpool  the  beginning  of  July  Cafe  98. 
laff,  and  purpoiing  to  be  concerned  together  in  pur-  One  MattewM. 
thaling  plantation  tar,  they  found  on  enquiry  a  quantity  there-  ^?^^  ^^  ^^  p^- 

thirdi  of  500  barreli  of  tar,  4t  the  rste  of  91.  fer  barrel^  aiu)  the  other  third  he  agreed  {houki  be  con- 
figoed  to  |»etitioners  for  fale  at  his  rifque^  and  04  his  own  accounr>  and  that  he  ftioiild  be  at  the  chargo 
tf  cartage  and  porterage,  and  /hipping  sfF  the  whole,  and  Mathews  accordingly  caufed  the  tar  to  be  put 
Into  a  warehottfe  of  his  6wfl)  for  me  purpofet  of  the  agreement  t  Petttioners  at  the  fame  time  pai4 
Minihetut  in  Lond§n  bills  150^^  t^amouac  of  two-thirdt|  and  MatbHut  made  them  out  a  bill  of  parcels« 
i^bews  afterwards  becomes  ^  bankrupt,  and  the  a0ignee8  take  pofTeirion  of  the  tar,  as  they  found  It 
tenaming  in  his  warehoufe'  This  is  not  within  the  intent  of  the  %i  of  yac,  1.  cb»  19.  which  meant 
to  gttvd  >gainft  leanng  goods  in  the  p^jftjpon,  trdtr^  and  difpofition  of  bankrupts  \  but  here  was  only  a^ 
jnttt  tfdiporary  coftody,  till  the  petitioners  had  an  opportunity  of  ibipping  it  off  to  Ireland.  Tb« 
fcMOAttt  iaUUed  to  twa  t^ds  of  ;he  t^>  »ad  the  %0i|Qees  ordered  tp  d^ver  the  fame  accordingly. 
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of  to  the  amount  of  500  barrels  lying  on  the  quay  of  Ltwr^ 
pool^  which  Hugh  Mathewsy  a  merchant  of  that  town,  had  then 
imported  for  fale ;  whereupon  the  petitioners  and  Maibiws 
came  to  an  agreement  together  on  the  8th  of  yufy^  whereby 
Mathews  fold  to  the  petitioners  two-thirds  of  500  barrels  of 
the  faid  tar  at  the  rate  of  gs.  per  barrel,  and  the  other  third  he 
agreed  (hould  go  and  be  consigned  to  the  petitioners  for  fale  at 
his  rifque,  on  his  own  account,  and  that  he  (bould  be  at  the 
charge  of  cartage  and  porterage,  and  (hipping  off  the  faid  500 
barrels  of  tar,  and  that  the  petitioners  (hould  fell  his  fluurc  of 
tar  free  from  charges  of  commiffion. 

And  it  was  further  agreed  that  the  faid  tar  {hould  be  removed 
from  the  quay,  and  lodged  in  a  warehoufe  until  the  petitioners 
fliould  give  orders  for  the  (hipping  the  fame  off  as  opportunity 
offered,  they  having  none  at  that  time;  and^cc^reUmily'MtZthtytt 
iavfed  the  faid  tar  t^  he  put  into  a  warehoufe  9r  cellar  ef  bis  §wm^ 
for  the  purpefes  ef  the  faid  agreement. 

The  petitioners  at  the  fame  time  paid  Mathews  in  Lmim 
bills  for  150/.  being  the  amount  of  the  value  of  the  faid  two* 
thirds  of  the  faid  tar  agreed  for,  and  Mathews  alfo  at  the  fame 
time  made  out  and  delivered  the  petitioners  a  bill  of  parcels  of 
the  faid  tar,  in  the  words  and  figures  following :  Liverpool^ 
Zth  July  1748,  Mefprs.  Richard  Flynn  and  Richard  Field, 
bought  of  Hugh  Mathews  two-thirds  of  500  barrels  of  pkmiatiA 
tar,  at  9  s.  per  barrel^  the  whole  amount  225 1.  the  whole  to  be  fold 
by  faid  gentlemen  for  account  as  follows,  two-thirds  their  accotmi 
J 50 1,  one-third  Hugh  Mzihews* s account  75 1.  Hugh  Mathews 
to  bear  charges  of  cartage  and  porterage  in  fen^ng  off,  thin  reciived 
bills  on  London  amount  1501.  when  paid  is  in  full  of  their  part^ 

per  Hugh  Mathews. 

Mathews  the  beginning  o^  Augufi  laft  became  a  bankrupt,  and 
the  aflignees  under  the  commiffion  iffued  againft  him,  have  taken 
poffefTion  of  the  faid  tar  as  they  found  it  remaining  in  his  ware- 
houfe, and  being  doubtful  whether  they  can  deliver  the  fame, 
with  fafety  to  themfelves,  to  the  petitioners,  the  afiignees  and 
Fljn  sind  Fiel4  have  agreed  to  be  determined  by  Lord  Cbanalkr 
on  petition,  whi<:b  ^ame  pn  now  before  his  JLordfliip  for  di- 
reftions. 

The  queflion  arofe  on  the  following  claufes  of  the  %i  ^f 
Jac,  I.  ch.  19. 

**  For  that  it  often  falls  out  that  many  perfons,  before  they  becomo 
^  bankrupts,  do  convey  their  goods  to  other  men  upon  good  confida-ei* 
•*  tion,  yetjlilldo  keep  the  fame,  and  are  reputed  the  owners  thereof ^ 
**  and  difpofe  of  the  fame  as  their  own  ; 

^^  Be  it  enaded,  that  if  at  any  time  hereafter  any  perfon  or 
^^  perfons  (hall  become  bankrupt,  and  at  fuch  time  as  they  (ball 
•*  fo  become  ban|crupt^^// iy  the^onfent  and  permifjion  ofthetrui 
♦*  owner  and  proprietary  have  in  their  pojfefjion,  order  and  difpofition^ 
^*  any  goods  or  chattels,  wheteof  they  fhall  he  reputed  owners^  and 
**  take  upon  them  the  fale,  alteration,  or  difpofition  as  owners, 
5.:  tbc  gommiflioQcrs  (ball  have  power  to  fell  anddifpofi  thtfamo 
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'*  for  the  benefit  of  the  creditors,  which  fliall  feek  relief  by  the 
"  faid  commiilion,  as  fully  as  any  other  part  of  the  eftate  of 
"  the  bankrupt." 

Mr.  WiUnrabam  for  the  affignas. 

There  are  two  forts  of  perfons  afFeded  by  this  claufe. 

I.  Perfons  who  are  purchafers  of  goods,  though  for  a  good 
confideratlon,  or  true  owrnrs  of  goods,  and  who  yet  leave  diem 
in  the  hands  of  the  bankrupt, 

2i{r,  The  creditors  of  bankrupts. 

The  intent  of  this  law  was  to  prevent  perfons  intruding 
traders  with  the  pofleffion  of  goods  where  they  have  not  the 
property  ;  poflfeflion  gives  a  fpecies  of  property,  and  a  poflef- 
forv  property  is  a  good  property^gainft  wrong-doer3.  The  pof- 
iemon  always  creates  a  pr^fumption  of  abfolute  property,  it 
makes  a  man  the  vifible  owner,  thisfpecious  ownerifaip  creates 
a  credit,  and  draws  in  innocent  perfons  to  give  credit  upon  the 
faith  of  appearances;  if  they  are  falfe  appearances,  they  are 
drawn  in  to  give  credit  to  that  which  has  no  reality,  but  is 
merely  fi£titious. 

This  ^6t  of  parliament  intends  to  remedy  that  inconvenience 
by  preventing  this  pradice,  and  in  order  thereto  impofes  a  pe- 
nalty upon  fuch  pradice,  whether  it  arifes  from  deiign  or  in<- 
advertency. 

Lwd  Chancillor:  I  think  this  cafe  is  not  within  the  intent  of 
the  ad  of  parliament,  which  meant  to  guard  againft  leaving 
goods  in  the  poffijfun^  order ^  and  difpoftthn  of  bankrupts  i  but 
here  it  was  merely  a  temporary  cuftody,  becaufe  the  petition- 
ers, the  buyers  of  the  tar,  had  not  an  opportunity  of  felling  it 
by  (hipping  it  off  immediately  to  Ireland, 

It  cannot  with  any  propriety  be  faid  the  tar  was  in  the  order^ 
4i^fitiony  or  power  of  the  bankrupt^  and  therefore  not  within  the 
%6t  of  parliament* 

Upon  the  foot  of  the  agreement  between  the  petitioners  and 
Mathews^  this  is  to  be  confidered  as  an  undivided  property,  of 
#hicb  they  were  tenants  in  common ;  there  muft  be  a  pofleffion 
of  thofe  goods  in  one  or  other  of  them,  and  the  pofleflion  of 
one  is  the  pofleffion  of  all,  and  therefore  the  petitioners  are  in- 
titled  to  two^thirds  of  the  tar,  and  the  affiances  muft  deliver 
up  the  fame  to  the  petitioners, 

(X)  Xttteaf  to  top^w  tttiDer  a  commiiCoti  tf  hmh^ott^^iu. 

mpt9f  ■• 

July  the  3d,  1746. 
•     J)rwj  V.  Many  furviving  affignee  of  Jobnfon^  a  bankrupt, 
Vid0  under  the  divtfion^  Rule  as  to  Jlffigneeu 


(Y)  tO'- 
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( Y)  xssx^tt  4fCgncc0  ?.re  liaDle  fo  tl^c  fame  ttaxiti  int^ 
ti)e  bank'rapt 

OSiober  the  25  th,  174.4. 

Brown  v.  y^ffw  and  others. 

Cafe  99*     T^  ^^E  '^"^  '"  ^^'s  ^^^^  ^^^  brought  by  the  affignee  under 
Though  the  A      a  cim  million  of  bankruptcy  againft  Roger  Williams^  to 

court  will  favour  havc  a  real  eftate  belonging  to  the  bankrupt  fold. 
muftT-"'where       ^^^  queftions  in  this  caufe  arofc  upon  a  fettlement  made  by 
they  have  a        the  bankrupt  of  this  eftate  upon  his  wife  and  children  aftejp  mar- 

fuperior  right  to   riaffe. 

Other  pciibn..  Yh^  Attorney  General  for  the  plaintiff  ftatcd  the  fettlement 
to  be  made  on  the  8th  of  Jugtfft  173a,  between  Roger  01lMa/^t 
and  his  wife,  and  Richard  Blencoi^  and  the  defendant  Brownj 
and  another  perfon  as  truftees,  recited  to  be  in  confideration  of 
at  marriage  already  had,  and  the  fum  of  1000 /•  paid  as  a  mar- 
riage portion  to  ff^tlliams  by  Blencoi^  who  was  brother  to 'hit 
wife,  and  for  fettling  a  jointure,  and  conveyed  to  the  truftees 
to  the  feveral  ufes  following  :  To  Rogtr  JVilliams  for  life,  and 
from  and  after  the  determination  of  that  eftate  to  the  trufteps  u> 
preferve  contingent  ufes  during  Roger  WtUiams*^  life,  and  froip 
and  after  his  deceafe,  to  Elizabeth  the  \yife  for  her  jointure,  and 
ajfter  the  decegfe  of  hufband  and  wife  to  the  ufe  of  the  truftees 
for  and  during  99  years,  on  fuch  trufts  as  herein  and  hereafter 
exprefled,  and  after  the  determination  of  that  eftate^  to  the  fiirft 
and  other  fons  in  tail  male. 

There  was  no  declaration  of  the  ufes  of  the  term  of  99  ypan, 
nor  any  receipt  indorfed  on  the  back  of  the  fettlement ;  and 
as  there  was  no  declaratioi^  of  the  truft  of  the  99  years 
term,  he  infifted  the  refulting  ufe  or  truft  will  revert  to  the 
hufband  who  gave  it,  and  therefore  will  enure  fpr  the  benefit 
of  the  creditors  of  the  hufband. 

Mr.  Brown  of  the  fame  fide. 

The  circumftances  of  fraud  in  this  cafe  are  very  ftrpng,  the 
fettlement  was  not  made  till  ten  years  after  marriage ;  Roger 
Williams  the  hufband  never  thought  of  this  deed  or  mentioned 
it  on  his  laft  examination,  which  is  very  fufpicious,  and  lool^s 
like  a  plank  laid  hold  of  to  fave  them  from  fhipwreck. 

Mr.  Solicitor  General  for  the  defendant^,  the  Yi\k  and  chil- 
dren. 

Roger  Williams  was  no  trader  in  1732,  and  the  zSt  of  bank- 
ruptcy was  not  till  fix  years  afterwards. 

If  it  was  a  mere  voluntary  fettlement,  perhaps  it  could  not 
be  fupported  againft  the  creditors ;  but  there  are  many  agree- 
ments, after  marriage,  which  may  be  fupported  as  fair,  ancf  for 
Valuable  confideration.  Scott  v.  Bally  2  Lev.  jo.  A  queftioA 
between  purchafcrs  and  the  iflue  of  the  marriage,  whether  an 
agreement  after  marriage  was  for  a  good  and  valuable  con- 
iideration?    Lord    Chief  Juftice  Hale  faid,    the    court    in 

family 
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fimily  agreements  do  not  nicely  cftimate  the  value  of  the 
cftates,  but  only  whether  it  is  a  fair  and  honeft  agreement. 

The  fafts  in  the  prefcnt  cafe  arc  (hortly  thefe  :  Roger  IPtl'- 
/ftfwx  was  feizcd  of  this  eftate  in  1722,  had  only  150/.  with 
his  wife  at  that  time,  and  no  fettlement  then  made ;  Mr. 
Bkncoe  her  brother  applied  to  Rogtr  WiUiains  to  make  a  pro- 
yifion  for  his  fifter ;  Roger  Williams  faid  he  would  not  do  it 
for  nothing,  on  which  Bleticoe  agreed  to  advance  loco/.  the 
i4th  of  7«;f/ 1732,  a  receipt  was  given  under  the  hand  of 
Roger  Jrittiaths  to  Pottinghal  an  attorney  in  the  following  words : 
Received  of  my  brother  Richard  Blencoe,  the  fum  c/'6ool.  hy  the 
hemis  of  Mr.  Pottinghal,  in  confideration  of  the  fettlement  to  he 
muU  upon  wy  wife.  The  fettlement  was  executed  in  Augufi 
after  r  Richatd  Blentoe  died  the  Oifoier  following,  and  there- 
fore the  remaining  400/.  was  never  paid. 

There  bdrig  ho  receipt  indorfed,  is  fo  far  from  being  a  cir- 
cum'ftance  drfraiid,  that  it  fhews  the  fairnefs,  becaufe,  ^s  the 
whole  icoo/.  \^s  not  paid,  they  could  not  properly  indorfe  it. 

In  anfwer'to  tfie  objedion  of  the  99  years  term  having  no 
declaration  of  thift,  it  m\ift  be  confidered  as  if  the  hulband  Was 
contending.  AH  the  ufes  (hew  it  to  be  a  marriage  agreen&ent ; 
the  limitaioh  iiideed  is  to  truftees  g^erally,  but  is  declared 
to  .be  for  fuch  a  truft  as  is  therein  after  exprefied. 

The  term  i^  to  ftand  no  further  than  it  fhall  be  thereafter 
declared,  and  the  very  nature  of  the  agreement  fliews,  that  it; 
cannot  refult  for  the  benefit  of  the  hufband,  and  it  is  demon- 
ftration  to  ^c6i)rt  of  equity^  that  it  could  never  be  intended 
that  the  ufes  of  this  term  fliould  be  for  his  benefit,  becaufe  it 
would  msike  the  limitation  to  the  fons  of  no  value  :  There  is 
ho  doubt  then  but  the  parties  meant  it  as  a  provifion  for 
younger  children,  and  the  want  of  the  formal  deed,  a  leafefoir 
a  year,  not  material. 

Mr.  Attorney-general's  reply :  The  faft  proved  is,  that  thh 
fum  of  6oo/.  was  in  confideration  of  a  fettlement  to  be  made. 
It  is  pretty  extraordinary  that  this  fum  ihould  be  paid  three 
months  before  the  fettlement  executed. 

To  make  this  a  confideration,  it  is  Incumbent  upon  them 
to  fliew  it  was  the  money  of  the  brother,  but  it  is  expreflfed  to 
be  in  confideration  of  1000/.  in  hand  paid  for  the  marriage 
portion,  but  nbt  faid  to  be  paid  by  the  brother  Mr.  Blencoe  ; 
neither  has  he  figned  the  deed  ;  now  if  he  was  a  party  con- 
trading  on  his  own  account,  could  it  be  thought  he  would 
not  have  figned  the  deed  ? 

It  does  not  appear  that  this  was  a  portion  which  could  not 
be  received  without  coming  into  a  court  of  equity ;  therefore 
it  is  hard  to  fay,  that  this  is  fuch  a  confideration,  that  the 
creditors  of  the  hufband  (hall  not  have  kfale  of  the  eftate  with- 
out eftabli(hing  the  provifion  for  the  wife  :  This  is  not  a  fet-> 
tiement  to  be  carried  into  execution,  therefore  the  court  muft 
take  it  on  the  very  terms  on  wlvicb  it  ftands. 

Lord 
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Lord  ChanctUor :  This  cafe  is  made  out  to  my  ratisfaAton* 
Tho'  the  court  will  favour  creditors  as  much  as  they  can,  it 
muft  be  where  they  have  a  fuperior  right  to  oiher  perfoai. 

The  queftions  in  the  caufe  are, 

x^.  Whether  the  deed  is  to  be  conildered  as  a  valid  fettlementf 

2dly^  If  it  be.  Whether  the  creditors  can  claim  any  benefit 
under  the  fettlement  ? 

Now  as  to  the  firft :  It  depends  upon  thi  confiiiratiwy  for  it 

muft  be  agreed  ;  if  the  bankrupt  has  made  a  fettlement  without 

conjideration^  it  is  not  good.     This  is  a  queftion  of  fad,  and  it 

fufficiently  proved  to  fatisfy  me, 

A  fettleneot  af-      '^  >s  admitted,  if  a  fettlement  is  made  before   marriage, 

tcr marriage  goo4  though  without  a  portion,  it  would  be  good,  for  marriage  it- 

^M»f  m^'SJ*  fclf  is  a  confideration,  and  it  is  equally  good   if  made  after 

asaportioiiyora  marriage,  provided  it  be  upon  payment  of  money  as  a  portion, 

new  additiojui  or  a  ncw  additional  fum  of  money,  or  even  an   agreement  to 

mmeM^m  9^1  w^ney,  if  the  money  be  afterwards  paid  purfuant  to  the 

money,  ifamr*  agreement ;  this  is  allowed  both  in  law  and  equity,  to  be  fuf* 

wardtpaia.       ficjent  to  make  it  a  good  and  valuable  fettlement. 

The  receipt  Roger  IFiUiams  gave  for  the  600 /•  makes  it 
very  clear  it  was^  the  money  of  BUneot  the  wife's  brother,  for 
the  words  arc  in  cotffidoration  of  my  making  her  a  jointwro^  9r 
marriagt  fettlimini* 

It  has  been  obje^d,  that  this  is  a  recital  only,  under  the 
band  of  a  bankrupt,  and  therefore  fufpicious ;  but  to  take  off 
the  fufpicion,  the  fon  of  Pottinghal  (wezrsy  he  faw  this  receipt 
in  his  father's  hands  in  1732,  fix  years  before  Roger  fyHUean^i 
bankruptcy. 

Another  ohjeSiion  is,  that  the  600/.  being  paid  before  the  feto* 
tlement  made,  therefore  it  cannot  be  ^deemed  as  the  conilder* 
ation  of  the  fettlement. 

A  confideration  executed,  is  as  good  to  fupport  a  (etde- 
ment,  as  it  is  at  law  to  fupport  an  a£umpjit^  to  pay  money  at 
a  future  time. 

It  is  further  objeAed,  that  it  does  not  appear  on  the  face  of 
the  receipt,  that  it  was  the  brother's  money,  but  might  be 
the  wife's,  and  confequently  a  chofe  in  adion  of  the  wife's, 
which  the  hu(band  might  have  recovered  in  pofleffion. 

Suppofing  it  had  been  fo,  if  it  had  been  in  the  bands  of 
the  brother,  and  the  fifter  bad  been  married  indifcreetly,  and 
the  brother  holds  his  hand,  till  the  hu(band  makes  a  provi- 
$on,  it  was  honeftly  done,  and  is  no  more  than  what  the 
court  would  have  done,  and  Will  equally  fupport  it,  as  if  a  bill 
bad  been  brought  againft  the  bufband  to  maJce  a  provifion  foe 
bis  wife. 

The  creditors  ftand  only  in  the  place  of  the  hu(band,  and 
the  ftatute  of  the  i  Jac.  i.  cap.  15.  was  made  to  put  creditors 
under  a  commiffion  of  bankruptcy  in  the  fame  condition  with 
creditors  under  the  ftatutes  ef  the  13  and  27  Eliz. 

It  has  alfo  been  objeded,  that  this  is  a  defe£Uve  fettlement 
at  law  for  want  of  the  leafe  for  a  year. 

But 
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But  notwithfttnding  the  court  will  aid  creditors  tgainft^'^^^creditorf 
defedive  or  fraudulent  conveyances,  and  without  confidcra- ^^^^^J^^JJ^®  J^ 
tioo,  and  voluntary  fettlements,  yet  if  they  have  no  remedy  muft  coni'llito 
at  law,  but  muft  come  into  equity,  this  court   will  make  ^">ty»  ^^m  court 
them  do  equity,  which  brings  it  to  the   cafe  of  Taylor  v.  To' «?hy*  "^^ 
Ifbiiler^  2  Vim.  564  ♦.      ' 

The  fame  equity  will  arife  in  the  cafe  of  a  conveyance  by  Though  in  a 
leafe  and  releafe,  the  leafe  being  loft,  does  not  at  all  concern  conveyance  by 
the  fubftancc  of  the  cafe,  and  a  confideration   being  proved,  IhJ'eafe  ,7  mfS 
though  the  leafe  is  miffing,  yet  the  releafe  will  amount  to  a  fing,  yet  if  a  con- 
covenant  to  ftand'feifed  :  The  fettlement  therefore  muft  ftand.  ^>d«""on    be 

The  fecond  queftion  is.  If  it  be  a  valid  fettlement,  whe-fXVi^IT 
tber  the  creditors  can  claim  any  benefit  under  the  fettlement.  mounttoacovc- 

The  aflignee  can  claim  no  more^  benefit  than  Roger  Williams  ^^^^  ^^* 
himfelf,  which  is  the  profits  of  this  real  eftate,  for  the  life  of 
the  bankrupt. 

The  only  queftion  then  is  on  the  term  of  99  years.   - 

After  thp  limitation  to  the  wife  for  her  jointure,  then  the 
fettlement  goes  on  and  limits  it  tothe  ufe  of  truflees,  their 
executors,  t^c.  for  the  term  of  99  years  for  fuch  ufes  as  here- 
in and  hereafter  expreiTed.  ^' 

It  has  been  objeSed  by  the  pliintiff's  counfel,  as  h,cre  is  i^  ^i,^  ^^  ^ 
no  declaration  6f  the  trufts  of  the  term,  that  it  is  a  refulting  ▼oluncary  fetrJe* 
truft  ftnf  the  hulband,  and  as  undifpofed  of,  in  law  and  equity,  .7*?^*  *?**  ^^"'^ 
ItfiilU  to  tb^  donor  in  the  fettlement.  ci^'L"  of  ti 

^  '  truft  or  a  terai, 

k  ffMct  to  the  ^nor  $  etberwife  where  it  it  a  fertlencnt  for  a  Talaahle  confideratioa^  and  in  tlit 
aitim  •f  a  cootraA  for  the  benefit  of  a  wife^  and  of  the  iflue. 

It  has  been  determined  {q^  in  the  cafe  of  voluntary  fettle-  A  limitation  in 
ments  and  wills:  But  then  the  queftion  will  turn  upon  this,  JJ2^j2"fai!fe' 
Whether  it  is  not  a  fettlement  for  valuable  confideration,  and  totraflees%^ 
in  the  nature  of  a  contract  for  the  benefit  of  the  wife  for  her^^<^^^^  tothc 
jointure,  and  a  provifion  for  the  benefit  of  the  iiTue,  which  in  tl'\lZt^X^ 
this  cafe  it  certainly  is,  and  therefore,  as  to  this,  the  afEgnee  after  the  deceafn 
can  be  in  no  better  condition  than  the  bankrupt  himfelf.  ^^  ^J^^»  *°  *™f- 

The  court  always  takes  agreements  of  this  kind  according orfuch^^utoS 
to  the  nature  of  the  agreement  itfelf;  the  limitation  to  the  ^«r<'<^^^  «xpref« 
fons  after  this  term  would  not  be  worth  half  a  crown,  if  the^*^*^""^ 
p]aintiff*s  ob^edifin  fhould  prevail,?  which  would  overturn  and  that'eftlT^to 
defeat  the  ufes  of  this  fettlement,  and  therefore  if  the  hufband  ^hefir^andevefjr 
had  been  the  plaintiff"  in  the  caufe,  the  court  would  have  con- N^dedwaclonllf 
fidered  it  as  a  truft  term  only  to  attend  the  inheritance  ac-  the  ofes  of  the 
cordine  to  the  limitations  in  this  fettlement.  *«™»'  Th«  cowe 

^  aJwayt  takes  a*     . 

greementtoftJut 
kind  according  to  the  nature  of  the  agreemettt,  and  therefore  confider  it  only  as  a  trufi  term  to  atiend 
the  inheritance  according  to  the  limiutions  in  this  fettlement. 

^  Jt,  morigages  copyhold  land  to  B.  bat  the  farrender  not  being  prefented  within 
the  time  limited  by  the  cufton,  became  void.  Afterwards  A.  becomes  baoicnipc. 
Ca  t  bill  by  J^  apinft  the  a0ignecs>  this  defective  foircnder  wai  made  good, 

la 
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In  the  cafe  of  tlveJale  v.  Halfpenny^  before  Sir  Jofepb  Jijidl^ 
2  JFill*  151.  the  trufties  to  preferve  the  contingent  remainders  toeri 
placed  after  a  limitation  of  an  ejlate  tail  to  the  fon^  and  yet  he  de« 
creed  the  (ettlement  to  be  redified  without  any  evidence  of  the 
fa£t,  or  intention  of  parties  as  to  Xhe  placing  of  the  limita- 
tions. 

The  prefent  is  a  thing  of  the  fame  kind,  in  the  reafonlngof 

it,  befides  the  words  themfelves  will  warrant  that  conftrudion: 

^  On  the  whole,  the  plaintiff  is  intitled  only  to  the  intereft  the 

hufband  has  in  the  eftate^  which  is  but  for  his  life  \  and  de^i 

creed  accordingly. 

tfovimhr  the  dtfa^  1745* 

Walker  and  others  y.  Burrows* 

Vide  under  the  divifim^  Rule  as  to  AJigneesi 

•r 
July  the  ^iB:,  1749. 

Grey  v.  Ktntijh* 

yidi  title  Baron  and  Feme j  under  the  divijion^  Rule  a$'tP  #  prf^ 
JibiUty  of  the  Wife.^  ^  * 

Jaymary  the  aad,  IJSZ* 

Ex  parte  Coyfcgamc 

Cafe  100:      

A  bond  given  to  fX^  H  E  petitioner  in  1751  married  Coyefgame^  who  is  n<^ 
**re"!^  mcnt  4-  *  bankrupt,  and  at  the  time  of  his  laft  examination,  he 
2  an  annuity  of  delivered  up  with  the  reft  of  his  eftate  a  bond  which  was  given 
40/.  during  the  to  A.  in  truft  to  fecure  the  payment  of  an  annuity  of  40  /.  a 
^£dl^rsmitf!  y^*^  ^  ^^^  petitioner,  during  the  joint  lives  of  Sir  Sdmard 
M  pttitioner'  Smith  a,nd  the  petitioner. 

^«  '"^i?'*  She  brought  a  portion  of  500/.  to  the  bankrupt  in  mar^ 
Tp  tile  boST-  '**8^»  *"^  ^^^  nothing  to  fubfift  upon  but  this  annuity,  wbA 
cm  his  laft  eza-  prays  by  her  petition,  that  the  aflignees  may  deliver  the  bond 
iBimationj  flie    ^^  ^itT  truftee,  and  that  the  arrears  of  her  annuity^  and  sll  fu«» 

mpp!ie$  to  the      ^  '  t_  j     ^     i.  ' 

court,  and  prays  turc  payments  may  be  made  to  her, 

the  affignees  may 

lleliver  the  bond  to  her  trttftee^  and  that  the  tneart  of  the  aimoity  and  all  future  paymtAti  maj  k 

inade  to  her. 

ZordChancenor        Lord  Chancellor  ordered  accordingly,  confidering  the  credit^ 
ordered  it  ac-    ors  as  ftanding  in  the  place  of  the  huftand,  and  not  intitled 
cor  iDgiy,         ^^y  ^^^  ^Yi2i^  he  would  have  been,  in  cafe  he  was"  no  bank« 
rupt^  to  the  annuityi  wuhout  making  a  provifiga  for  bcr. 
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for  the  9$gnees  under  the  commiflion  It  was  infiftod,  that  ^^*  ^J^^J* 
liotvkhftandiqg  the  hufband  and  wife  muft  have  brought  the  fpr^t\!tUMfit^ 
afiion  in  the  name  of  the  truftee  of  the  bond  for  the  annuity,  of  a  wife^and 
yet,  ^cording  to  the  opinion  in  Miles  v.  Williams  etux.  i  ff^tll.  ^"f**?^  ^"'^ 

u  Lj»  ^.  fti-nit  ■  bankrupt,  the 

255.  vpere  a  bond  was  made  to  A,  in  truit  for  B.  who  becomes  affignees  cannot 
a  ban||u-upt,  the  affignees  may  bring  the  a£lion  in  their  own  *>"«? »» a£iion, 
name,  though  B.  muft  have  brought  it  in  the  name  of  his  truf-  ^,g^jj^/s^n^^ni* 
tee;  and  this  (hews  that  in  point  of  law  they  are  confldered  as  have  ^he like 
having  th^  iibfolute  property  for  the  benefit  of  the  creditors.  '^"^'Jy '« »«<^°^ 
bankrupt  himfelf  might  have  had,  the  word  party  in  the  a£l  being  meant  of  the  bankrupt, 

But  L$rd  Chancellor  (i,idf  he  did  not  remember  there  was  any  'thtcbher 
precedent  for  fuch  an  adion  by  affignees,  where  a  bond  was  v^'^mlwffjS' 
given  to  a  truftee  for  the  wife's  benefit,  and  not  to  herfelf :  And  his  wife,  i  miu 
as  this  opinion  in  i  fTill.  wzs  not  upon  the  principal  point  in  p5'^«n'«^^ 
the  cafe,  but  $Hter  only,  his  Lordfhip  denied  it  to  be  law,  and  ^^  UwT 
fought  clearly  by  the  manner  of  wording  the  claufe,  relating 
|o  the  commiffioners  power  of  affignment  of  a  bankrupt's  ef- 
fefts,  I  jfac.  I.  that  affignees  can  only  have  the  like  remedy  to 
recover  a  debt  as  the  bankrupt  himfelf  might  have  had  ;  the 
words^  as  tbi  party  himfelf  might  have  hady  in  the  conclufion  of 
that  claufe^  appearing  to  him  to  be  meant  of  the  bankrupt. 
And  therefore  ordered  the  bond  to  be  delivered  by  the  affignees 
to  the  petition,  and  the  arrears  and  future  payments  of  the  an* 
jiuitjr  tp  be  paid  to  her,  for  her  feparate  uf^. 


(Z)  wa^^t  10,  0;  t0  not,  an  art  of  ban&rnptcrt         seecreep;  37, 

38. 

%  Vef,  19.  pi.  15. 

>,  the, ith.  1743.  l^t]tA^' 

996. 

Jn  the  matter  of  William  Gulfton  a  bankrupt ;  upon  the  peti- 
tion of  William  Gulfton^  and  a  profs  petition  of  George  PaU 
and  othoTf  • 

MJR.  Gulfisn  reiiding  in  the  ifland  of  Barbadoes,  on  the  20th  Cafe  xOf  • 
di  May  laft  preferred  his  petition  to  Lord  Chancellor fWher^  there  i$% 
thereby  ftating,  that  he  being  a  merchant  in  JLondgn  traded  to  <)oubt  of  th« 
BariadHSf  and  other  places,  and  having  fome  years  ago  a  con-  thebaXrupt^ 
fiderable  ceal  jcftate  devifed  to  him  in  the  ifland  of  Barbadoes^  out  of  the 
did,  foon  after  he  had  taken  poiSeffion  thereof,  put  the  fame  un-  lf^n^m>^^ 
4ler^he  oisMiagement  of  an  agent  there,  for  his  greater  conve-  |u^7fedethc 
jiicnceof  reibrting  to  this  kingdom^  and  carrying  on  his  trade  lommiiTion  uooi^ 
and  bufincfs.hcre  :  That  in  1737  he  refided  in  this  kingdom,  J^^^'^J^^ifB^t'* 
and  negotiated  his  bufinefsin  a  publick  manner  as  a  merchant^  where  the  bank- 
and  never  committed  any  ad  of  bankruptcy ;  j)ut  finding  that  rupt  is  ac  hooie^ 
iic  wasmuch  impofed  upon  in  the  management  of  his  eftate  ^^fend^^'barjc^i^ 
the  •ampnijinpcw^  to  C0]||&dn>    af  oa  vn4^tie  ^7  caa  dedare  him  «  bankrupt  pr  not.    See  Gnmf 
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BarbttSfn^  he  therefore,  in  order  to  make  the  moft  thereof,  rfe* 
termrned  Jo  remove  thither  with  his  family  fome  time  about  tha 
latter  end  of  the  year  1737,  and  his  intention  and  determination 
of  fo  doing  was  well  known  to  all  perfons  with  whom  the  pe- 
titioner had  any  dealings,  and  was  concealed  from  none  of 
them,  and  particularly  was  vf^Wknovfti  to  George  Dali\  who 
had  feveral  dealings  with  the  petitioner,  and  was  with  htm^l- 
inoft  every  day,  and  fometimes  oftener,  for  fix  weeks^  or  twd 
months  before  the  time  of  the  petiti'oner's  fo  going  abroad,  and 
who  had  feveral  goods  packed  up  at  the  houfe  of  the  petitioner, 
to  be  fent  abroad  with  him  :  That  the  petitioner  did,  in  March 
1737,  go  over  with  his  family  to  the  ifland  of  ^arbad^es^  and 
had  ever  fince  refided  there  for  the  better  management  and  im* 
prcvement  of  his  eftate  :  That  he  had  rem i: ted  to  George  Dale 
divers  confiderable  fums  of  money  to  the  amount  of  between 
three  and  four  hundred  pounds ;  and,  notwithftanding  this.  Dale 
on  the  lift  of  Feb,  laft  procured  a  commiflion  of  bankruptcy  to 
be  fealed  againft  Guljlon ;  but  feveral  witneffeS  having  been  ex- 
amined before  the  commiffioners,  the y  were  of  op\ti\diii  that 
they  ought  not  to  declare  him  a  bankrupt,  aftd  therefore  the 
prefent  application  is,  that  the  commi/fiort  may  be  fuperfeded. 

The  evidence  to  prove  him  a  bankrupt  before  the  commir^ 
fioners  was  a  porter,  who  fwore,  that,  at  the  time  Gulfton  went 
jabroad,  he  ordered  him  to  deny  him  to  two  different  creditors, 
ShipJIon  and  another,  and  was  conveying  off  his  effe£ts  on  Aip* 
board  :  Shipjion^  being  alfo  examined  before  them,  fwore  that  at 
the  time  of  Guljion's  going  to  Barbadoes  he  was  very  well  ap- 
prized of  his  intention  to  leave  the  kingdom  j  that  he  faw  him 
ftfveral  times,  and  that  Guljlon  never  refufed  to  fee  him  When  he 
aftced  for  him. 

It  appeared  by  affidavits,  that  Dale  was  with  Guljion  a  great 
many  times  before  he  went  abroad,  and  was  privy  to  it. 

Mr.  Chute^  who  was  counfel  for  Guljion^  fubmitted  it  to  the 
court,  that,  if  D/z/f  had  thought  him  a  bankrupt  at  that  time,  he 
would  certainly  have  applied  for  a  commiflion  then  5  but  inftead 
of  doing  that,  he  has  fince  received  four  or  five  hundred  pounds 
in  difcharge  of  his  debt,  and  without  any  fcruple  applied  it  for 
that  purpofe,  and  now  after  five  years  acquiefcence  is  attempt- 
ing to  make  Guljlon  a  bankrupt. 

Mr.  Chute  infifted  therefore,  upon  all  thefe  circumftances, 
that  the  commiflion  (hould  be  fuperfeded,  or  at  Icaft  that  an 
iffue  fliould  be  direfted  to  try  the  bankruptcy. 

He  relied  on  a  cafe  mentioned  in  lVrenchi%  cafe,  Cro.  Elix. 
13.  ''  There  a  procefs  iflTued  againft  J.  S.  to  arreft  him,  who 
**  kept  his  houfe  to  fave  hrmfelf  from  arreft,  but  afterwards 
•*  went  to  the  market,  and  to  other  places,  and  when  he  heard 
**  again  of  a  new  procefs  out  againft  him,  he  kept  his  houfe  a 
**  fecond  time,  but  afterwards  went  at  large  :  The  qucftion 
**  was,  if  he  was  within  the  ftatutes  of  bankruptcy  j  and  aU 
**  the  court  held  he  was  not,  becaufe  he  ufed  to  go  at  large, 
^  and  it  might  be  that  his  policy  would  not  prevent  the  fcrting 
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^^  of  the  procefs,  for  he   might  be  met  withal  unwitting* 

*'  ly." 

Mr.  Hume  Campbell  of  the  (ame  fide  cited  Hopkins  v.  ElUs^ 
Salk,  no.  "  Where  it  was  held  by  Holt  Chief  Juftice,  that  if 
"  H.  commits  a  plain  adl  of  bankruptcy,  as  keeping  houfe,  £5fr. 
**  though  he  after  goes  abroad,  and  is  a  great  dealer,  yet  that 
•'  will  not  purge  the  firft  a£t  of  bankruptcy,  but  he  will  ftill 
**  repnain  a  bankrupt."  But  if  the  a<S  was  not  plain  but  doubt- 
ful, then  going  abroad  and  dealing,  ^c*,  will  be  an  evidence 
to  ei^plain  the  intent  of  the  firft  ad  ;  for  if  it  was  not  done  to 
defraud  creditors,  and  keep  out  of  the  way,  it  will  not  be  an 
afl  of  bankruptcy  within  the  ftatute.  Alfo  if  after  a  plain  adt 
of  bankruptcy  he  pays  off  or  compounds  with  all  his  creditors^ 
be  is  become  a  new  man. 

Mr.  Attorney  General  for  the  crofs  petition  5 

Mr.  Dale*s  debt  was  originally  6000/.  and  amounts  now  to 
5500/.  Some  time  in  the  year  1737  Gulflon  ordered  him  to  be 
denied  to  bis  creditors,  and  not  only  that,  but  left  the  kingdom 
and  went  abroad. 

The  creditors,  imagining  that  fomething  beneficial  might 
turn  out^  have  waited  all  this  time,  in  hopes  Mr.  Gul/lonm\ght 
be  enabled  to  pay  them  ;  but  concluding  now  that  by  ftaying 
they  ms^y  make  bad  worfe,  have  agreed  to  take  out  a  commif- 
fion  of  bankruptcy. 

There  are  two  forts  of  bankruptcy  defcribed  under  the  ftatute 
.of  the  13th  of  £//z.  ch.  7.  and  the  i&ofjac.  ch.  15.  J  begins 
jung  to  kftp  his  houfe,  or  a  departing  from  his  dwelling-houfe  ^  to  the  ^ 
intent  or  pu^pofe  to  defraud  or  hinder  any  of  his  creditors  of  the  jujlr 
debt  or  duty  offuch  creditor  or  creditors^  or  whereby  his  creditors  may 
he  defeated  or  delayed  for  the  recovery  of  their  juji  and  true  debts. 

Lord  Chancellor  :  In  confideration  of  Mr^  Gulfion*s  being  out 
of  the  kingdom,  I  think  it  very  proper  to  direft  an  iffiie  to  try  if 
he  was  a  bankrupt  before  the  taking  out  of  the  commiffion.  If 
he  had  been  in  England^  I  ft)ould  have  been  of  opinion  to  refer 
it  back  to  the  commilfioners,  to  confider  upon  the  evidence  be- 
fore them,  whether  they  would  declare  him  a  bankrupt. 

His  Lord/hip  ordered,  that  the  petitioners  do  forthwith  pro- 
ceed to  a  trial  at  law  in  the  court  of  King's  Bench  in  London^ 
on  the  following  iffue  :  Whether  at  and  before  the  ifluing  of 
.the  commiffion  of  bankruptcy  zgHviAIVtUiam  Guljlon,  he  was 
a  bankrupt  within  the  true  intent  and  meaning  of  the  feveral 
ftatutes  made  and  now  in  force  concerning  bankrupts  f  And 
ordered  that  Mr.  Guljlon  fliould  be  at  liberty  from  time  to  time 
to  infpe£l  the  commiffioners  proceedings,  and  to  take  copies  or 
extra£ts  thereof  as  he.ftiall  think  proper;  and  after  the  trial 
ihall  be  had,  any  of  the  parties  are  to  be  at  liberty  to  apply  t9 
his  Lordihip  for  further  directions. 
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March  the  28tb,  1747.     Laft  fcal  after  H.  T. 
Lingo9d  V*  Eadi. 

Cafe  I02,  A  Motion  was  this  day  made  on  behalf  of  jLifff«M/  for  a  new 
£\^  trial,  on  a  fuggeftion  that  the  bankruptcy  was  found  io- 
tirely  upon  the  evidence  of  Vaughan^  an  attorney,  who  gave  a 
quite  contrary  teftimony  from  what  he  had  done  on  a  former 
trial  in  the  court  of  Common  Pleas. 

Lord  Chancellor :   Lord  Chief  Juftice  £r^  has  informed  mt 

that  the  evidence  of  Lingocd's  bankruptcy  was  very  ftrong,  and 

did  not  depend  on  Mr.  Vaughan  only,  and  that  the  jury  fonnd 

him  a  bankrupt  without  going  from  the  bar;  and  as  I  am 

thoroughly  fatisiied  with  the  account  the  Chief  Juftice  has 

given  me,  I  (hall  deny  the  motion. 

Abfconding  to         Upon  a  former  trial  before  Lord  Chief  Juftice  fFilUs^  where 

avoid  tn  attach-  ^jj^  bankruptcy  of  Ltngood  came  in  queftion,  he  was  of  opinion 

riTdXVon-    that  a  perfon's  abfconding  to  avoid  an  attachment  Upon  an 

delivery  of  goods  award  for  non-dclivcry  of  goods  purfuant  to  the  award,  is  not 

''wa)d"ynJt*'an  *"  ^^  ^^  bankruptcy,  becaufe  it  is  not  within  the  words  of  the 

la  of  bankruptcy  ftatute  ofjac.  I.  ch.  15.  which  makes  it  an  zQ,  of  bankruptcy 

within  the  ftat    jp  ^  perfon  to  kccp  out  of  the  way,  or  depart  from  bis  dwelling- 

butTrmuftbe'a'  houfe  in  order  to  avoid  the  payment  o(  z  jujl  and  trui  dik  §9^y 

drparting  from    and  not  the  delivery  of  goods,  for  that  is  a  duty  only:  And 

the  dwelling-      LordChancillor  declared  that  he  thought  the  determination  of 

theVaymenrof  a  Lord  Chief  Juftice /i^///j  a  very  right  one,  and  that  be  was 

jufid<rbt,  andnot  very  Well  warranted  by  the  words  of  the  ftatute  in  the  diftinc* 

the  dchvery  of    ^|      j^^  made  bctwccn  abfcondinff  to  avoid  a  debt,  and  abfcond* 

goods,  for  that  •  j        i  i 

it  a  duty  only,     ing  to  avoid  a  duty  onJy. 

%       December  the  2^ih9  ^747' 

Ex  parte  Meymot. 

Cafe  103.   'T^  HE  petitioner  applies  to  fuperfcde  a  commiffion  of  bank- 

A  commiflion        A     ruptcy  taken  out  againft  him,   infifting  that,  as  he  is  t 

of  bankruptcy     clergyman,  and  is  now,  and  hath  been  ever  fince  1729,  redor 

tht*""  titionw  "^  °^  ^^^  P^"'^  church  of  Normanton  in  Derbyjhire^  ho  i|  not  lia- 

whoTnfiaed^har,  ble  to  become  bankrupt  within  the  intent  and  meaning  of  any 

as  he  18  a  clergy-  of  the  ftatutcs  made  concerning  bankrupts. 

TaWe  to  become       ^^'  Brown  for  the  petitioner  cited  the  21  Hen.  8.  c.  13./ 5* 

bankrupt  within  "  Whereby  *tis  enafted  that  no  fpiritual  perfon,   fecular,  or 

the  intent  of  any  «  regular,  of  what  eftate  or  degree  foever,  fhall  from  hence* 

ftltut«^'"w'  *'  ^<>''^h  by  himfelf,  nor  by  any  other  for  him,  nor  to  bis  ufe. 

Chancellor  wovi\A  ^^  bargain  and  buy,  to  fell  again  for  any  lucre,'  gain  or  profit, 

not  fuperfedc  the  «c  j^^  ^^y  njarkets  or  fairs,  and  other  places,  any  manner  df  cat* 

diiea'an^iirue!'    "  ^^^>  com,  lead,  tin,  hides,  tallow,  fi(h,  wool,  wood,  or  any 

but  left  thcpc-   *'  manner  of  viflual  or  merchandize,  what  kind  foever  they  be 

rdion lilaw*      "  ^^'   "P^"  P^'"  ^^  forfeit  treble  the  value  of  every  thing  by 

*'  them,  or  by  any  to  their  ufe,    bargained  and  bought  to  fell 

^^  again,  contrary  to  this  a£t,  and  that  every  fuch  bargain  and 

*'  contract  hereafter  to  be  made  by  them,  or  by  any  to  their 

^'  ufip,  contrary  to  this  a£t,  (hall  be  utterly  void  and  of  none  ef- 
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**  fcft,  *and  the  one  half  of  every  fuch  forfeiture  to  be  to  the 
**  King,  and  the  other  half  to  him  that  will  fue  for  the  fame." 
And  argued,  that  as  this  ad  paiTed  before,  any  ftatute  of  bank- 
rupt, and  is  ftill  in  force,  no  fubfequent  a£t  could  ever  intend 
to  include  a  fpiritual  perfon  under  the  general  words  of  the 
bankrupt  2l&%  \  and  as  by  thefe  a£ts  he  is  to  be  examined  upon 
oath  with  regard  to  the  difcovery  of  his  eftate,  it  would  oblige 
the  petitioner  to  accufe  himfelf,  and  lay  him  open  to  the  penal- 
ties of  the  ftatuteof  Hen.  8. 

M.r^  ff^lhraham  of  the  fameflde  faid.  The  clergy  have  many 
privileges,  fome  belonging  to  their  perfons,  and  fome  to  their 
ecclefiafHcal  benefices  ;  therefore  though  in  many  cafes  where 
perfons  hold  lands  and  tenements,  by  reafon  whereof  they  are 
liable  to  be.eleded  to  offices,  as  a  reeve,  bailiff,  (ffc^  yet  the 
clergy  are  difcharged  from  fuch  fervices  by  reafon  of  their  funcr 
tion,  and  there  is  a  writ  in  the  Regijler  which  lies  for  their  dif- 
charge,  Reg.  187.  ^.  recites  quod derici  infra facroi  ordines  cwjlituti 
nan  ili^antur  ad  officium.  And  Lord  Coke,,  2  InJI.  2  £s^  3.  upon 
Magna  Cbaria^  fpeaking  of  the  privileges  of  the  clergy,  lays  it 
down  that  they  are  not  to  be  chofen  into  any  temporal  office  ^ 
and  in  i  Fentr.  105.  there  is  the  following  cafe  :  One  Dr.  Leey 
having  lands  within  the  level,  was  made  an  expenditor  by  the 
cominiffioners  of  fewers  in  the  county  of  iSVn/,  whereupon  he 
prayed  his  writ  of  privilege  to  the  court  of  King's  Bench,  and 
it  was  granted  ;  for,  fays  the  Regifter^  Fir  militans  Deo  non  im^ 
pUcitur  in  negBtiis/ecularibus,  and  the  antient  law  is,  quod  ck" 
rici  mn  ponantur  in  officio. 

This  was  the  rule  as  efiablifhed  by  the  common  law ;  but  it 
has  been  faid  the  ftatutes  of  bankrupts  are  general,  and  therefore 
the  clergy  ought  not  to  be  exempted ;  but  then  the  2 1  of  Hen.  %. 
prohibits  this  order  of  men  from  exercifing  any  fort  of  trade  or 
merchandize,  by  buying  and  felling  again,  with  a  view  to  prevent 
them  from  being  diverted  from  the  proper  bufinefs  of  their  func 
tion,  and  their  contrafls  are  ipfofa^o  void  with  a  fevere  penalty. 

Tbofe  laws  that  have  the  fan£^ion  of  a  penalty  annexed  to 
them,  are  more  regarded  than  ads  of  parliament,  which  are 
merely  prohibitory,  without  any  penalty. 

Can  it  be  intended,  when  by  a  former  a£l  the  legiflature  had 
prohibited  the  clergy  from  exercifing  any  trades,  that  they 
meant  to  include  them  under  the  general  words  perfon  and  per-- 
fons  in  the  bankrupt  adls  ?  There  is  not  a  word  in  thefe  a£ls 
that  feems  to  comprize  the  clergy. 

General  words  in  an  aft  of  parliament  may  be  reftrained, 
when  the  reafon  of  the  law  feems  to  require  it.  In  the  cafe  of  Z^w^ 
y.Baker^  1  Roll,  Rep.  202.  it  is  laid  down  as  a  rule  in  the  con- 
ftrudion  of  ftatutes,  that  a  general  law  does  not  make  that  good, 
which  was  difabled  by  a  particular  ftatute  before  ;  and  in  Hob. 
346.  the  cafe  of  Sheffield  v.  RatcUffe^  he  fays.  Judges  have  a 
power  in  the  conftrudion  pf  ftatutes  to  mould  them  tothetrueft 
end  beft  ufe  according  to  reafon  and  convenience.  Ads,  general 
in  words,  have  been  conftrued  to  be  but  particular,  where  the 
intent  was  particular.      Plowd.  204.  Stradling  v.  Morgan  ;  for 
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tKough  the  ftatute  of  //.  7.  of  fines  be  conceived  in  general 
tenns,  and  will  bind  corporations  in  general,  yet  by  conftruc- 
tion  of  law  the  fucceflor  of  a  parfon,  vicar,  or  any  i)ther  folc 
corporation,  fliall  have  five  years  to  make  his  claim  j  for  if  by 
their  laches  they  (hould  bind  their  fucceflbrs,  it  would  caufe  a 
diminution  of  ecclefiaftical  livings  ;  and  therefore  by  conftruc- 
lion  of  the  general  law  they  are  excepted .  11  Co,  Magdalen 
ColUgi  Cafe^  71.   a. 

Can  the  bankrupt  a6ls  be  faid  to  intend  the  clergy^  when  they 
Bcfcribe  perfons  ufing  the  moft  fecular  employments  which  arc 
prohibited  to  the  clergy,  and  to  mean  thofe  very  perfons  which 
they  do  not  defcribe,  but  who  by  the  ftatute  of  Hen,  8,  are  for- 
bid to  fall  under  that  defcription  ? 

If  this  had  been  the  conftrudion,  there  muft  have  been  fomfe 
inftahces  ;  and  where  the  penning  of  an  aft  is  dubious,  long 
ufage  is  a  juft  medium  to  expound  it  by,  for  jus  et  norma  lo- 
quendi  iis  governed  by  ufage. 

If  the  petitioner  fhould  be  adjudged  a  bankrupt,  what  muft 
be  done  ?  Can  the  commlflioners  examine  him  touching  an  aft 
of  bankruptcy  ?  This  is  not  to  be  done,  without  examining  in- 
to his  buying  and  felling  j  this  fubjeds  him  to  a  forfeiture,  and 
the  bankrupt  adts  could  never  intend  the  power  of  commiffi-' 
oners  to  examine,  fhould  be  fo  extenfive,  as  to  enable  commif* 
iioners  to  examine  perfons,  who,  if  they  difcover,  muft  fubjeft 
themfelves  to  a  forfeiture. 

Could  the  cbmmifTioners  aflign  over  his  living  ?  No,  for  the 
affignee  muft  either  have  the  whole  or  none  ;  fo  that  there  cati 
be  nothing  left  for  the  performance  of  divine  fervice  in  this 
cafe,  which  is,  of  itfelf,  an  argument  it  was  not  the  intention 
of  the  bankrupt  afts  to  include  fpiritual  perfons  ;.  befides,  he 
may  defeat  fuch  an  aflignment  at  any  time,  for  he  may  refign, 
and  is  hot  obliged  to  keep  a  curate. 

Arid  in  another  inftancc  of  fcqueftring  a  living,  the  law  has 
provided  that  enough  muft  be  left  9f  the  benefice  for  the  curt, 
that  the  parifhioners  may  not  be  without  a  perfon  to  perforin 
divine  fervice;  and  therefore  in  cafes  of  debts,  if  the  flieriff  re- 
turns that  a  defendant  is  clericus  beneficiatus  nullum  habens  laicUm 
feodum^  he  can  do  ho  more,  but  then  procefs  muft  go  to  the 
bifhop  tofequefter  his  living.  And  in  fuch  cafe,  as  'tis  faid  In 
i  Modt  256.  Walwyn  v.  Aubery^  the  bifliop  may  retain  to  fup- 
ply  the  cure,  and  pay  only  the  refidue. 

Here  there  can  be  ho  fuch  provifion,  and  therefore  this  be- 
comes a  (jueftion  of  conveniency/  No  general  inconvenience 
can  arife  from  fuperfeding  the  commiflion,  as  this  is  the  fil'ft 
inftance  fince  the  bahkrupt  acts ;  but  there  may  be  great  incon- 
vehienpe^  if  it  fhould  not  be  fqperfeded,  becauf^  the  cures  xA 
fuch  clergymen  cannot  be  feized. 

Mr.Attorney  general,  of  coupfel  for  the  petltioniDgcreditorirt 
fapport  of  the  comniiiriOn,  faid,  the  trading  of  the  petitioner  "is  a 
^artnerfbip  with  a  potter  in  Staffordjhirey  and  there  is  no  difpUie 
tither  as  ^o  the  trade  or  aft  of  bankruptcy  ;  for  Mr*  Meymot  has 

lipt  Vcrtturctf  t(^ produce  ahy  affidavit  to  tontradift  Ibtfc  fads* 
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L^J  Chancellor  Aopptd  Mr.  Attorney  general,  and  declared, 
if  he  could  fhew  him  that  the  petitioner  had  committed  a  plain 
aft  of  bankruptcy,  and  had  traded,  he  would  not  fuperftrde  the 
commiilion,  becaufe  a  man  has  the  hardinefs  in  a  ^ourt  of 
juftice  to  fay,  I  have  been  guilty  of  a  breach  of  one  law,  and 
therefore  releafe  me  from  the  breach  of  another. 

The  affidavits  were  then  read  which  had  been  made  to  fup^ 
port  the  commiffion,  and  were  very  ftrong  for  that  purpofe. 

J^rd  Chancellor  :  There  has  no  queftion  been  made  concern* 
ing  the  debt  of  the  petitioning  creditor,  nor  does  Mr.  Meymot 
contradift  his  trading,  his  having  contracted  this  debt, or  his  ab« 
fconding;  and  therefore  the  whole  for  my  confideration  is,  whe- 
ther a  clerk  in  holy  orders  is  liable  to  a  commiflion  of  bankruptcy  ? 

It  is  not  proper  for  me  to  determine  this  queftion  abfolutely, 
becaufe  it  is  a  mere  matter  of  law;  but  I  am  of  opinion  I  ouoht 
not  to  fuperfede  the  commillion,  or  diredt  an  ifl'ue,  but  leave 
the  petitioner  to  his  aftion  at  law. 

If  I  was  obliged  to  give  an  opinion,  I  am  rather  inclined  to 
think  he  may  become  a  bankrupt. 

The  ftatute  of  the  21  //.  8.  is  rather  in  the  nature  of  a  pro-  The  ftatute  of 
hibition,  and  a  prohibition  will  not  exempt  him  from  being  a  the  21  H.%, 
bankrupt  3  for  if  a  man,  with  his  eyes  open,  will  break  the  law,  "^^^x^jll^ll^^^ 
t^iat  does  not  make  void  the  contraft.     It  is  undoubtedly  very  from  being  a 
improper  for  a  perfon  to  fay,  I  have  broke  the  law,  and  there-  bankrupt,  for  ht 

^•^T  e  I  J-  L  -A  cannot  take 

lore  1  am  cj^empt  from  any  remedy  a  creditor  may  have  agamit  advantage  of  the 
me;  and  the  petitioner  cannot  take  advantage  of  the  breach  of  breach  of  one 
one  law,  in  order  to  avoid  his  being  fubjeft  to  another.  bim  frtm^he 

This  is  different  from  ufurious  cafes,  becaufe  then  both  the  breach  of  aijo- 
borrower    and   the  lender  are  equally  criminal,  or  the  lender  thcr. 
rather  more  criminal,  as  hp  takes  the  advantage  of  the  borrow- 
er's indigent  circymftances ;  but  it  is  not  fo  here,  for  the  bor-p 
rower  only  a£ls  in  breach  of  the  law,  and  the  lender  may  not 
)cnow  it  at  the  time,  or  that  he  is  a  clergyman. 

I  will  compare  it  to  the  cafe  of  a  perfon  who  has  dealt  mere-  Smuggling,  tho' 
ly  in  fmuggling  and  running  of  goods,  though  this  is  an  offence,  ^^J^^^^y  ^J.^" 
and  contrary  to  an  aft  of  parliament,  yet  ftill  it  will  be  a  trad-  n^^nt^  j,  fljna 
ing  within  the  meaning  of  the  bankrupt  ^ds,  and  fuch  trader  is  tiading  within 
liabJe  to  a  commiffion.  ^  bTnlt^' 

a£ls,  and  fuch  perfon  liable  to  a  commiiTioa. 

Next  as  to  the  penalty  in  the  ftatute  of  the  21  //.  8. 

I  am  inclined  to  be  of  opiniop  on  this  part  of  the  act,  that  the  ^  ta^pajn  q^ 
contraft  (hall  be  void,  as    to  the  parfon   himfclf  only;  for  it  contraa  made 
would  be  a  moft  extraordinary  conftrudion  of  the  ih^ute   th^t  h^^  P"^^""\ 
the  bargain  ftiall  be  void  for  his  own   benefit;  and  it;  would  bp  ^aVte  o/thexi 
very  mifchievous  to  conftrue  the  adt  in  fuch  a  manner.  /^^  ss.  fee.  s- 

Many  perfons  in  this  kingdom  deal  as  graziers  in  buying  ^^  feiVotk  a'Id'he 
cattle,  ifff,  the  feller  does  not  know  a  gra^^ier  to  be  a  clergyman  ;  aione  is' liable  to 
{hall  the  bargain  then  be  void  for  the  parfon's  benefit  ?  therenahyof 

Supppfe  in  the  counties  of  Surry^  Kent,  ^c.  a  parfon  buys  a  ^^^*^^" 
jjuap^itvof  hops,  qan  thp  vendor  know  that  he  buys  tQ  con- 

.  O  4.  fum« 
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fome  bnly  in  his  houfe,  and  not  to  make  a  prolit  by  rehtiliotf; 
them  again  ?  If  fuch  a  contrail  therefore  wa$  to  be  made  void 
by  the  ftatute  of  H,  8.  it  would  be  a  great  hardfhip  and  incon*^ 
venience  to  vendors.  I  mention  this  to  (hew  the  mifchiefs  which 
would  refult  from  fuch  a  conftrudion,  and  confeqaently  this 
part  of  the  a£t  ought  to  be  fo  Conftrued,  as  to  make  it  t  penalty 
on  himfelf  only. 

Next  as  to  the  objection  of  going  on  with  the  coihmiffion^ 
and  examining  the  petitioner  ^n  relation  to  hiseftate  and  eflfefls. 
ffi  bankrupt  In  the  cafe  I  put  before  of  fmuggling,  there  is  no  exami- 
has  anobjeaion  nation  of  the  commiffioners,  but  will  fubjeft  to  penalties  j  and 
ttuVdemu  "t'o^^  yet  that  is  no  reafon  why  the  commiffion  ftould  not  proceed,  for 
the  interrogato-  if  the  bankrupt  has  an  obje<Sion  to  thequeftion,  hemuft  demur 
i'ltty  and  the  ^q  ^hg  interrogatories,  and  this  court  will  judge  of  the  queftion 
Vnt^olT^f"  "pon  a  petition  ;  or  if  the  bankrupt  refufes  to  anfwer  any  quef- 
titioi),  or  if  he  tion,  and  the  commiifioners  Commit  him,  and  the  delinquent 
ftfflfes  to  aiifwcr  fcrincs  an  habeas  corpus,  the  queftion  muft  be  fet  forth,  partica* 
and  the  commit  l^rly  m  return  to  the  habeas  corpus^  that  the  judges  may  judge 
fioners  commit  whether  it  was  a  lawful  queftion  or  not,  and  notwithftahding 
-Sihiqu^lt***  all  this,  the  commiiEoners  may  undoubtedly  examine  as  to  his 
Win&^nbaheai  eilate  and  cfFeds,  what  he  has,  where  it  lies,  ISc. 

tarpus,  the  quef- 
tion tnuft  be  fet  forth,  particularly  in  the  return  to  the  baheat  corpus^  that  the  judges  may  juidg^  «d»« 
tto  it  Wat  lawful  or  not. 

The  fecond  objeftion  is,  That  a  clergyman's  is  a  fpiritual 
preferment,  and  that  his  living  is  not  within  any  of  the  ftatutes 
relating  to  bankrupts. 

This  is  indeed  a  more  doubtful  queftion. 
tcclefiaftical  To  be  fure  there  are,  in  the  bankrupt  afls,  no  Words  that  re- 

tftatcBitiay  be     late  merely  to  ecclefiaftical  eftates,  and  therefore  it  is  faid,  if  the 
tlM?and"pon'  whole  living  is  feized,  it  may  prevent  ferving  the  cure  j  but  I 
A  fequeftration    do  not  know  this  Would  be  the  confequence. 
th^e*^?hod°^  ly?,  A  fieri  facias  de  bonis  iflues  againft  the  pirfoh,  and  thfc 

which  iiporfued  fceriflF  returns  nullum  laicum  feodum^  then  a  fytcxzl  fieri  facias  di 
\fitttvli^QtA^n^  bonis  ecclcfiafticis  iflues  to  the  biftiop^  and  he  apportions  a  part  tO 
^^^^"i^^l^t^^^"^"^^  ^^^  ^"*^^'  *"^  *^^  remainder  is  taken  under  the  execution. 
lipttn  a  coinmif-  This  rule  has  been  conftantly  followed,  but  I  do  not  know 
<5ott  6f  baok-  any  particular  law  for  it ;  and  yet  the  court  follows  the  nl^e  of 
tujtey.  j^^  analogically;  but  though  they  permit  a  fequeftration  to  iffue, 

yet  the  bifliop  in  that  cafe  allots  a  fuflicient  part  of  the  livings 
for  the  fervice  of  the  cure. 

I  do  not  fee  (but  I  give  no  opinion)  why  the  fame  method 
may  not  be  followed  under  the  commiifion  of  bankruptcy,  for 
it  does  not  appear  to  me,  that  this  would  fuperfedc  the  bilhop's 
authority. 

A  parfon  holds  a  living  in  right  of  the  church,  and  it  is  not 
for  his  own  benefit,  but  for  the  good  of  the  church,  he  is  pre- 
fented  to  it,  and  therefore  may  properly  be  faid  to  be  in  duiri 
droity  as  be  is  feized  in  right  of  the  church,  and  in  fome  re* 
fpedls  may  be  compared  to  an  executor  who  afts  in  autre  droits 
tho*  the  parfon's  is  liot  quite  fo  fttong  a  cafe^ 

a  A 
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A  ebmmiflion  of  bankruptcy  formerly  iffucd  againft  a  peer,  a  peer  or  t 
linearl  oi  Suffolk^  for  trading  in  wines,  and  though  there  may  mcinbcr  of  the 
be  fome   particular  powers  that  commiffioncrs   of  bankrupt  mottifthiJl^ 
could  notexercife  agaitift  a  peer,  yet,  notwithflanding  this,  he  trade  tr«  liaWe 
"may  be  liable  to  a  commiffion  of  bankruptcy,  if  he  will  tradejj  «©  » co»n«nifl«>tt 
and  fo  may  a  member  of  the  houfc  of  commons,  though,  while  othcrwifeTTo 
he  contrnues  a  member,  there  are  fome  parttcular  powers  ofiAfaats. 
commiffioners  that  cannot  be  exercifed. 

LcA-d  Cdwper  and  Lord  Macclesfield  car r red  it  fo  far  as  to  Sec  Green,  xu 
!iold  that  infants  were  liable  to  a£ks  of  bankruptcy,  but  it  has  **'•  ^^'  3*  ^* ' 
bctn  finee  determined  otherwife.  p;  *°    '^"^ 

Upon  the  whole  circumftanccs  of  the  cafe,  I  am  of  opinion, 
the  eomtfiifioners  fliould  proceed  in  the  commiiEon ;  but  fo  as 
toot  to  prejudice  any  temedy  the  petitioner  may  have  by  an 
aiftion  at  law. 

December  the  21  ft,  1753. 
Ex  parte  HzU. 

/"Tp  HIS  was  a  petition  on  behalf  of  the  bankrupt,  praying  to   Cafe  104 
I      fuperfedethecommiffion.  '  a  perfon-.  de  Jy. 

It  appeared  upon  the  affidavit  of  his  wife,  that  two  pcrfons  mgbimfeif  wa 
tailed  one  night  at  her  hufband's  houfe  after  eleven  o'clock,  ^^**'***' *^^® 
that  they  were  both  in  bed  at  that  time,  and  as  he  did  not  care  "dl^^k  t tTght, 
to  rife,  me  went  to  the  window  and  afked  who  was  there,  and  i«noaaof 
upon  thefe  perfons  refufing  to  mention  their  names,  (he  faid,  !^^"^"»pf7»  ^«f 

^/---,  -r  '11         ^      -.  1     '  It  cannot  be  faid 

*'  Whoever  ye  are,  if  you  will  come  to-morrow,  or  any  other  to  be  done  v>itk 
^*  propel  time,  you  may  fpeak  with  my  hufband."  an  intent u  de^ 

The  commiffioners  declared  HalU  bankrupt  on  ^be  evidence  •^^^'^^^f^*^ 
bf  thefe  very  perfons,  one  of  whom  was  a  creditor.  They  only  thc'i^ridi«t 
fWore  generally,  that  they  went  upon  the  day  mentioned  in  ^i^ca^^s^^'pw^ 
Mrs.  Hairs  dcpofition,  and  that  they  faw  her  hufband  go  into  JoTakeTmSt 
Ills  houfe,  and  followed  him  direftly,  and  inquiring  for  him  of  a  bankrupt. 
liis  wife,  fhe  faid  that  her  hufband  was  not  at  home,  though  ^*^  ^"*"*  % 
^hey  verily  believed  and  apprehended  that  he  was,  and  that  he  ^^'  "* 
•kept  bis  houfe  for  fear  of  being  arretted  by  his  creditors. 

Lord  Chancellor :  There  is  no-pretence  to  fay  that  Hall  has 
Committed  an  aft  of  bankruptcy,  for  eleven  o'clock  at  night 
is  a  Vfti^  tftiproper  hour  for  creditors  to  call,  nor  can  a  man's 
denying  himfelf  at  fuch  an  hour,  be  faid  to  be  done  with 
en  intent  to  defraud  his  creditors^  which  is  the  ingredient  the 
ajJs  of  parliament  require  to  make  a  man  a  bankrupt. 

And  as  the  ftatute  of  the  ^Geo.7..  has  declared,  "  That  if 
**  itiball  appear  a  commiffion  is  taken  out  fraudulently  or  ma- 
**  iicioufly,  that  then  the  Lord  Chancellor^  hi c,  for  the  time 
**  beiilgf  fliall,  and  may.  Upon  the  petition  of  the  party  grieved, 
•*  examine  into  the  fame,  and  order  fatisfadion  to  be  made  to 
***  hi*i,  fdr  the  damages  by  him  fuftained  j  and  for  the  better 
<^  recovery  thereof  may^  in  cafe  there  be  occafion,  affign  the 

••  bond 
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•*  bond  (meaning  the  bond  before  mentioned,  which  the  pe-. 

•*  titioning   creditor  gives  to  the  Lord  Chancellor^  &c,  before 

*'  the  granting   of  the  commiflion,  in  the   penalty  of  7,00 L 

•*  conditioned  for  proving  his  debt,  and  alfo  for  proving  the 

•*  party  a  bankrupt,  and  further  profecution  of  the  commif- 

**  fion)   to  the  party  petitioning,  who  may  fuc  for  the  fame 

**  in  his  name  ;  any  law,  cuftom,  or  ufagc  to  the  contrary  not- 

<«  withftanding." 

fifferreatoa  I  (hall  therefore  order,  that  it  (hall  be  referred  to  a  Mafter 

^*^^fti°nT^  to  f(?ttlc  the  cofts,  and  toafcertain  the  damages  Mr. //^// has 

^r^rtaio  tb«       fuftained,  and    if  the  petitioning  creditor  does  not  within  a 

damages  Mf       fortnight  softer  the  Maifter's  report  of  what  is  due  for  cofts,  and 

^^dVrh^p".  l^'^^W^f^  ^^^  damages,   pay  the  fame  to  Mr.  Hall,  I  will,  upoa 

litioniag  cieditor  bis  applifpatjon  to  me,  direiS):  the  bond  to  be  affigned  to  him>  to 

dops  not  within   ^e  put  in  fuit  againft  the  petitioning  creditor,  wher^  at  law, 

*iv8/am?!^'thc^   the  jury  may,  if  they  think  proper,  giv^  to  the  Value   of  the 

|K)i^tobpar-     whole  penalty  in  damage^* 

iigAed  to  be  pu| 

Iq  fuic  a|aiii(|         H*  B.  His  Lord(hip  faid,  the  circumftances  of  this  cafe  were 
fewit  fo  flagrant,  that  if  any  thing  of  the  fame  fort  ftiould  ever 

be  attempted  again,  he  would   certain  ly  commit  the  at-* 

torney  who  fued  out  the  commiflion, 

«»  Qxwu  47i«  ( Aa)  iKuIe  M  to  taltB  btfo^t  ccmmt(llotter0« 

Jfril  the  xith,  1747. 

Ex  parte  Green. 

Cafe  I0S>  A  Rcverfionary  eftate  of  the  bankrupt's  has  been  put  up 
^wtifemen^s  XX.  ^^  ^^^^  before  the  commifliopers,  and,  as  yfual,  it  was 
iVwco^'^mi^  ^g^^^^  by  the  parties  prefent,  that  the  bidding  (hould  be  clofei 
^jRencifbank-  hy  a  Certain  time,  though  in  the  advertifement  for  the  meeting 
jfupt^  ihQijld  not  jj  ^jjj  general,  without  naming  any  hour  ;  one  Coward  was  de- 
fSg^t^taVamc  ■  clared  the  beft  bidder  :  and  after  the  time  allotted  by  the 
^l^Qvrasmaf-  commiffioners  for  bidding  was  expired,  a  perfonof  the  name  of 
{^\1mc%frcd[  ^'^^^^^  ^'^  '°/-  ''^ore;  but  the  commiffioners  and  affignees 
if  ^prnmiflioners  Were  of  Opinion,  (C^if/<!7rrf,  according  to  the  terms  of  the  bidding, 
^r»  nat  gone,  ^as  thc  purchaftr,  and  would  not  admit  Mr.  Eldriche^s  to  be  a 
KSMtr.%  prop"  bidding. 

order  to  give  ere-      Singe  the  fale  at  Guildhall,  the  reverfion  is  come  into  poflcff 
^itorsas  grea^     {Jq^^  ^hd  now  in  point  of  value  the  eftate  is  worth  500/.  more 

^etlfiftTspQf-  ^^^^  *^  ^^^  ^^  ^^^  ^^^^  ^^  ^^^,  bidding. 

fey?,  Lord  Chancellor:  lam  of  opinion, that  commiffioners  of  bank^ 

ruptcy  (hould  not  be  fq  extremely  nice,  as  tq  preclude  a  perfon 
from  being  a  purchafer,  becaufe  he  happens  to  have  outftayed 
the  time  fet  by  the  con^miffioners  \  apd  think  thi$  like  thc 
^afe  of  eftates  fold  before  Mafters  fpr  payment  of  creditors, 
where  they  always  advertife  the  fale  to  be  at  a  definite  time,  as 
between  the  hours  of  ten  and  twelve,  becaufe  they  qiay  not  be 
yjjd^r  tbf  ti^ceflity  of  ftaying  beyp^d  ^hat  time  5   b^t  if  9  pcF- 


Bankrupt.  ftfej 

foil  comes  to  bid,  even  after  that  time,  before  the  Mafter  U 
gone,  he  is  admitted  notwithftanding  :  And  the  advertife- 
ments  in  cafes  of  fales  before  commiffioners  of  bahkriipts 
ihoufd  not  be  general  for  a  meeting  in  order  to  fell  a  bank- 
rupt's eftate,  but  (hould  name  the  hour  as  Mafters  do,  aiid 
after  the  time  expired,  if  the  commiffioners  are  not  gone,  they 
ought  to  admit  a  better  bidder,  in  order  to  give  creditors  as 
great  fatisfa£^ion  for  their  lofs  as  poffible ;  and  as  matters  of 
bankruptcy  are  difcretionary  in  this  court,  I  (hall  never  tye  up 
a  bidding  to  fuch  AriQ.  rtiles  5  and  I  order  the  bidding  to  be 
opened  agaiji. 

(Bb)  Uulc  aB  to  e]cammactons  takm  before  toinmiffiomts*  see  creeB,  t^. 

May  the  23d,  1747. 

Eade  V.  Thomas  Ling6od  a  bankrupt,  and  Margaret  Lingood  his 
daughter,  &c. 

ripHE  plaintiff  had  obtained  an  order  to  read  the  proceed-   Cafe  ibS-. 

X.     ings  in  the  commiffion  of  bankruptcy,   as  an  exhibit  iii  An  order  hati 

his  caufe,  and,  amongft  the  reft,   the  examination  of  Margaret  beenobtafec^td 

r'  3  x^  r       \\.  IT  .    renAtnter'alia 

X/wfootf  before  the  commimoners.  thccxamipatioh% 

It  was  objected   by  the  counfel,  that  Margaret  Lingwodd*s  of  Margaret 
examination  cannot  be  read  where  ftie  is  a  defendant,  unlefs  it  p»f «<»<'»  ^^^^^ 

-      ,  ,  -  •     •       1  r  before  the  com*. 

had  been  proved  over  agam  in  the  cauie.  nimoners  unde^ 

bankruptcy.  They  cannot  be  read,  unlefs  proved  in  tbe  caufe,  that  there  were  fuch  examinations  taicci^ 
before  the  commiffioners  }  for  the  proceedings  in  a  comminion  of  bankruptcy  agalnft  Thomas  atCy  t^  V6 
Margaret,  res  inter  altos  a£ia,  ' 

Lord  Chancellor :  Two  queftions  have  been  made  on  iht 
plaintiff*s  offering  to  read  the  examination  of  Margaret  Lingood. 

Firft  queftion  :  Suppofmg  the  order  had  been  fufficientj 
whether  the  plaintiff  could  have  read  her  examination  taken 
before  the  commiffioners  ? 

Now  I  am  extremely  doubtful,  if  the  plaintiff  could  hzxt 
tJS2Ld  ijteven  theh,  . 

The  rules  in  refpeft  to  viva  voce  examinations  are  held  ex- 
tremely ftrifl:  in  this  court :  As  for  inftance,  in  cafes  of  wills^ 
this  court  never  fuffers  them  to  be  proved  by  examinations  of 
witiieffes  viva  voce,  for  it  is  not  fufficient  to  proVe  a  figning 
andfealing,  but  the  fanity  of  the  perfon,  and  all  other  requifitfe^ 
under  the ^i{:atute,  muft  be  proved,  and  this  cannot  be  done  by 
ivivd  vdce  examinations  ;  becaufe  the  defendant  has  a  ^ight  to  ^ 
profs  examination  of  the  plaintiff's  witneffes. 

I  will  put  the  cafe  of  an  affidavit  made  to  contradi£l  an  ^n* 
fwer  ;  fuppofe  there  the  plaintiff  (hould  produce  a  copy  of  the 
priginal  affidavit  frdm  the  office^  I  n^itt  knew  it  allowed  ai 

Tfa« 


a04  '  Bankrupt. 

The  next  queftion  has  arifen  upon  the  order  obtained  by 

the  plaintiff  to  read  the  proceedings  under  the  commiffion  of 

bankruptcy  in  the  prefent  caufe,  faving  jqft  exceptions. 

An  order  t<y  read      This  order  is  obtained  upon  the  fame  foundation  as  an   or* 

the  proceedings   ^^^  ^^  j-g^d  in  one  caufe,  the  bill,  anfwer,  and  the  reft  of  the 

inonecaurein  ,.  i  r  •  •     •     i  i      /• 

another,  muft  be  pfoc^^pngs  in  another  caule,  where  it  is  between  the  fame  par- 
between  the       tics  J    but  fuch  an  Order  cannot  be  extended  to  a  thir^  perfon^ 

Ome  parties.       ^j^^  ^^^  ^^  ^^^^^  ^^  jj,^  g^.^^ 

Now  Margaret  Lingood  is  not  at  all  bound  by  the  proceed* 
ings  in  a  commil&on  of  bankruptcy  againft  Thomas  Lingoid^  for 
as  to  her  it  is  res  inter  alios  aSia. 

Upon    the  whole,  his  Lordfliip  would  not  admit  this  exa* 

mination  to   be  read,  unlefs  the  plaintiff  had   proved   in  the 

caufe,  that  there  were  (Uch  examinations  taken  before  the  q>ai» 

miffioners. 

Where  one  The  bill  here  IS  brought  zg^wA  Thomas  Lingood^   charging 

detendant  is       a  fraud  againft  him,  in  pretending  to  have  bought  a  copyhold 

fl^^hrdqw-  ^ft^tc  with  bis  daughters  money,  when  it  was  in  fad  with 

fition  cannot  be    his  OWn. 

fcad for aAOther,      His  daughters  are  made  defendants  in  theeaufc,  in  order  to 
tocsc^ehlm     rcconvey  tbe  copyhold  to  the  affignee?  u,nder  the  con»ini£cvi 

with  regard  to     again fl  Liflgood, 

hitowAcofis,  Mr.  Solicitor  general,  counfel  for  the  daughters,  in  e|ccu(e 
of  (heir  cofts,  offered  to  read  the  defendant  Thomas  Lingood*^ 
/depolltion,  to  fbew  that  he  led  them  into  the  miftake,  by  in- 
forming them  that  the  purchafe  was  made  with  their  money. 

Lord  Chancellor  refufed  to  let  Thomas  Lingood* s  depofition  be 
read,  becaufe  where  one  defendant  is  charged  by  the  bill  with 
a  fr^ud  his  depofition  cannot  be  read  for  another  defendant,  as 
it  will  be  an  advantage  to  himfelf,  and  may  tend  to  excufe  him 
with  regard  to  his  own  cofts. 


December  thi  24th,  1747. 
Ex  parte  Parfons. 

Cafe  107.      T  ORD  Chancellor  upon  a  former  petition  had  direded  the 
Urd  Cbancdlw  commiffion  of  bankruptcy  that  had  been  taken  out  againft 

on  a  former  ap-  "Mr.  Parfons  the  fon  of  the  petitioner  fliould  proceed,  and  the 
plicauon  liawted  commiffioner«  were  allowed  to  go  fo  far  as  to  make  a  provifional 
•xamination^be-  affignment,  but  no  warrant  of  feizure  to  iffue,  nor  any  ad- 
fore  the  comHiif.  vertifement  to  be  publiihed  for  the  bankrupt's  appearing  and 

Jy,  but  upon  the  Upon  the  commimoners  proceedmg  in  the  commimon,  and 
prefent  applica-  examining  Mrs.  Parfons  the  petitioner  and  mother  of  the 
^ftrainTbecom^  bankrupt,  an  application  was  made  to  Lord  Chancellor  before 
xniffioners from  the  long  vacation,  on  the  part  of  Mrs.Parfons^  that  the  exa- 
iTdreSm-*"  mination  fcould  be  limited  to  her  fon's  trading  only^  and  Lord 
^cerwhich     Chancellor  did  limit  it  accordingly. 

may  make  him  a  TbO 

trsderp 


Bantrupt.  205 

The  prcicHt  petition  is^  that  the  Comitiiffioners  may  be  re- 
ftrained  from  afking  a  particular  queftion  mentioned  in  the 
petition,  concerning  her  fin* s  trading. 

Lord  Chancellor  faid,  he  did  not  intend  by  the  former  order 
to  reftrain  the  commiffioners  from  afking  any  queftion  that 
might  be  relevant  to  his  being  a  trader,  or  any  circumftances 
renting  thereto. 

She  was  aflced  by  the  commiffioners,  whether  her  fon  was  a 
trader  or  not,  or  had  any  concern  in  the  brewhoufe  ?  and  an* 
fwered  negatively.  He  would  not  therefore  reftrain  the  com- 
miffioners from  inquiring  into  any  circumftances  which  may 
make  him  a  trader  j  as  for  inftance,  "  Did  your  fon  affign 
"  over  any  Chare  he  had  in  the  brewing  trade  to  you  i  For  if 
(he  anfwers  in  the  affirmative,  that  will  (hew  he  was  a  trader 
before  he  executed  an  affignment. 

Suppose  in  the  deeds  themfelves  it  fliould  appear  he  car- 
ried on  the  trade  with  his  mother,  this  will  be  a  material 
evidence  for  the  fupport  of  the  commiffion* 

His  Lordfliip  would  not  reftrain  the  commiffioners  from  Lord  ChaotelUr 
examining  Mrs.  i'^?^/^;?^  concerning  her  fon's  trade,  and  there*  ^^^^  nocaak* 
fore  difmiffed  the    petition,  and  faid   further  that  he  would  Mrs?SrSj^ 
not  make  any  order  that  Mrs.  Parfins  ftiould  be  at  liberty  to  ftooid  have 
be  attended  by  counfel  upon  her  examination,  as  is  prayed  by  «>»"^i  upon  her 
the  petition,  becaufe  it  may  be  made  a  precedent  in  other  com-  ^i^'il^Sihtibe 
miffibrts,  and  he  thought  an  inconvenience  would  arife  if  al-  made  a  precedent 
lowed  in  every  cafe,  and  therefore  only  recommended  it  to  the  jpo«J»«ccmmif» 
commiffioners,  in  this  particular  inftance,  to  indulge  Mrs.  Par^  thought*aji  in- 
fons  with   counfel,  but  would   make  nd  order  for  that  pur-  convenience 

rtrtf-  would  arife,  if  al- 

P^^^*  lowed  in  every 

cafe. 

Ex  parte  Bland. 

Cafe  108. 

THE   petitioner  is  a  banker  in  Lomhard-ftreeU  and  had  Mr.  ^i^urf,  in- 
been  fymmoned  under  the  commiffion  of  bankrupt  againft  hi"commia^- 
hingoody  in  order  to  be  examined  touching  his  trade  and  deal-  ers,  petitioned 
ings  with  the  bankrupt.  that  he  might  he 

Mr.  Bhtndy  inftcad  of  attending  the  commiffioners,  peti-  "teTfJ^oTlS^ 
tioned  Lord  Chancellor  that  he  might  be  examined  upon  i/iter-  and  have  a  oofj 
rogatories,  and  might  have  a  copy  of  the  interrogatories,  and  *^"*jt(?  *"**  * 
a  month's  time  to  prepare  himfelf  for  this  examination,  and  to  prepare*^- 
that  the  commiffioners  might  be  reftrained  from  afking  him  fcif,  and  that  the 
queftions  touching  notes  given  for  money,  or  bank  notes,  or  ^"J^^J*? 
goldfmith's  notes,  or  money  paid  by  him  for  bank  bills,  or  ed  from'aflLing 

ca(h  notes  of  the  petitioner  or  other  bankers.  *'»  pirticnlar 

queftions  in  hii 
hufinefs  of  a   hanker. 

Lord  Chancellor  difmiStd  the  petition  upon  the  opening  of  tiifn^t^* ft^ 
the  petitioner's  counfel,  without  hearing  the  affignees  coun-  commiffioners  in 
fel,  and  faid  he  would  not  limit  or  reftrain  commiffioners  in  ^*»«»'  «fmina- 
their  examinations,  for  if  he  did  it  would  be   attended  with  bnttended^wlth 
cxpence  and  inconvenience  from  applications  of  this  kind.        expence  and  in- 

rpi      conveniencefroai 
1  ne  applications  of 


The  b*re  t%'  The  bare  exchanging  of  notes  with  a  bankrupt,  or  givingf 
w^th^^bal?u^,  money  for  bank  notes,  cannot  afFeft  him  as  a  trader  with  that 
or  giving  money'  bankrupt,  and  confequently  Mr.  Bland  cannot  be  hurt  by  fuch 
for  banknote!  ^  difcovcry,  nor  would  he  prefume  that  the  commiflioncrs  will 
wTtJa'der  whh  »&  fuch  trifling  and  immaterial  queftions,  and  therefore  would 
that  bankrupt,    not  direct  the  exaniiination  to  be  upon  interrogatories. 

See  Green,  3,  (Cc)  w^o  are  liable  to  banbruptci?. 

December  Xh^  nth,  1737. 

Highmore  v.  Molloy. 

Cs^feiog.  T  ORD  Chancellor :  I  am  inclined  to  think  a  pawnbroker 
pawnbrokers  -^  within  the  feveral  ftatutes  concerning  bankrupts,  and  cf- 
vithinthcft^-  pecially  within  the  generaj  words  of  the  39th  claufe  of  tire 
Ju^ts/and^feem  5^h  of  Geo.  2.  the  words  of  which  are,  **  Whereas  perfons 
particularly  in-  '«  dealing  as  bankers,  brokers^  and  faflors,  are  frequently  in- 
cluded in  the  ge- a  trufted    with   creat  fums  of  money,  and  with  goods  and 

l^eral  word  *ro-     .,      rr  n.        c  ^  ^lui  •''  *i-  ^r  t 

kers,\n\\it  39th  "  eftects  of  very  great  value  belonging  to  other  perfons :  It 

feaionofthe     <«  is  hereby  further  enacted  that  fuch  bankers,  brokers^  and 

^nd  fifs'apib.  "  ^^*^o"  fliall  be,  and  hereby  are  declared  to  be  fubjed  and 

lie  officer,  u  an  ^^  liable  to  this,  and  other  the  ftatutes  made  concerning  bank- 

'wifeman,  &c.    cc    ruptS." 

Siec  cTcen^s  Spir.  For  though  pawnbrokers  are  not  exprefly  named,  yet  the 
of  the  Bank,  general  word  brokers  is  the  genus,  and  all  other  kind  of  bro- 
j.aw8,4thEd.5.  j^g^agg  jjjg  fpecies. 

His  Lordlhip  faid  in  the  fame  cafe,  Though  a  man  be  a  pub« 
lick  officer,  as  an  exifeman,  6ff.  yet,  if  he  will  trade,  he 
makes  himfelf  fubjeft  to  the  ftatutes  of  bankrupts. 

January  the  22d,  1739. 

Ex  parte  Carington. 
Cafe  no.  A  Commiflion  of  bankruptcy  had  been  taken  out  againft 
The  daughter  of  ^t\  Dorothy  Jones,  as  a  widow.  Her  lying  in  gaol  from  the 
a  freeman  of  8th  o{ November  (on  an  arreft)  to  the  4th  ofjanuaryy  being  two 
London^  if  fhe  months,  was  the  aft  of  bankruptcy,  on  which  fhe  was  declar- 
jrhcrSr^'-d^  bankrupt.  ,      ,  , 

Vand,  may  be  a  The  petition  was  preferred  in  order  to  fuperfede  the  corn- 
bankrupt.  See  miffion,  upon  a  fuggeftion  of  her  being  a  married  woman  at 
llack7Rcp.^57o,  ^be  time  the  commilfion  iflued,  and  the  wife  of  the  petitipner. 
und  ex  farte  Lord  Chancellor :  I  am  of  opinion  the  taking  out  a  commif- 
Gree*^"  sir  f  ^°"  againft  her  as  a  widow,  is  but  a  mifnomer  at  moft  ;  but 
fUnk.Laws/8.  if  the  petitioner  thinks  this  a  fufficient  ground,  I  leave  him 
(^pm. Pig.  521.   at  liberty  to  bring  his  aSion. 

As  Dqroihy  is  admitted  to  be  the  daughter  of  a  freeman  of 
London,  and  appears  plainly  to  be  a    feparare  trader,    by  the 
cuftom  of  London,  (he  is  clearly  liable  tp  bankruptcy,  not- 
vrithftanding  her  coverture. 
The  petition  difmifled. 


JSzmirtipff  le^ 

Augujl  the  2d,  1744* 

Ex  parte  Crifp.  fi 

Vide  under  the  dMJiorij  Rule  as  to  Fartnerjhipi 

December  the  24th5  1747* 
Ex  parte  Meymeti 
Viie  under  the  divijion^  What  is  er  is  not  an  AH  of  lSankruplej% 

PehrUary  the  24th,  1752. 

Richard/on  attd  Gibhons^  affignees  of  Alexander  Wilfon  a  bank* 
rupt,  '  — —  rlaintiffs, 

BradJbaWy  Baylor ^  and  Wilfon^  ^    r    i  ^r.  Defendants* 

f^ide  under  the  divifton^  What  is  a  trading  to  make  a  man  a  bani* 

rupt. 

March  the  2t6th,  1750. 

Ex  parte  Williamfon. 

Vide  under  the  diviftoHy  Rule  as  to  the  Certificate  of  a  BankrUpi% 

(Dd)  iXvXt  a0  to  a  banbmpt's  aIloteantc«  see  otteiw  i^9< 

OSlober  the  20th,  1744, 
Ex  parte  Grien 

THE  petitioner  Ruth  Grier,  the  widow  and  adminiftratrix  Cafe  llti 
of  John  Grierj  againft  whom  a  commifHon  of  bankruptcy  ^  bankriwt  itt 
had  been  awarded,  prayed  that  the  aflignees  of  the  eftate  and  notintitleatofeb 
cffeds  of  the  bankrupt  might  be  ordered  to  pay  unto  the  pe-  h^j'^'fd*^!)^ 
titioner  the  fum  of  35/.  being  the  remainder   of  the  3/.  ^^  tifictt««' 
tent,  unreceivedj  which   the  petitioner  infifts  John  Grier  the 
bankrupt  was  intitled  to  as  his  allowance,  in  refped  to  the  fum 
of  800/.  recovered  in  from  his  eftate,  of  that  flie  might  have 
fiich  other  allowance  as  he  was  intitled  unto  at  his  death* 

lord 


%(^  Bankrupt. 

Lord  Chancellor  :  I  am  of  opinion  on  the  coAftrudion  of  the 
claufes  in  the  aft  of  parliament,  made  in  the  fifth  year  of  the 
prefent  King,  that. though  Grier  the  bankrupt  did  furrender 
and  conform,  yet  that  he  was  not  intitled  to  the  allowance 
giyn  to  bankrupts,  unlefs  he  had  had  his  certificate  ;  for  if 
the  creditors  {hould  confent  to  give  it  him  before,  it  would 
be  of  no  fervice,  as  they  might  take  it  from  him  again  the 
next  moment ;  for  it  would  be  liable  in  his  hands  to  fatisfy 
any  creditors,  till  he  is  entirely  cleared  by  the  certificate. 

His  Lordfhip  therefore  ordered  the  petition  to  be  difaiified, 

D^r^jsnf/r  the  24th,  1747. 

Ex  parte  Trap. 

Cafe  II2,     rriHE  petitioner  is  the  reprefentatlve  of  a  bankrupt,  whoft 

A  iMuiknipf  t        X     efl^tc  ^^^  P^>^  ^  ^^^^  I  ox.  in  the  pound  to  his  creditors 

^*<>^»«»"^"  under  the  commiffion,  and  thereby  became  intitled  to  an  ^^ 

KaLsBt  b  J^eft.  lowance  of  5/.  per  cent,  provided  the  5/fr  cent,  did  not  amount 

cd  intereft,  and^  in  the  whole  to  above  the  fum  of  two  hundred  pounds.    The 

*^  tohiT'  'f"  ^o^n^^'^'^rs  direftcd  the  aifignees  to  pay  the  bankrupt  the 

Stttifc."^'*    fum  of  163/.  being  within  the  fum,  his  cftate  amounting  to 

4000/.  but  before  the  aifignees  had  paid  it,  the  bankrupt  dies^ 

which  was  the  reafon  they  did  not  think  fit  to  pay  it  to  the 

reprefentative  of  the  bankrupt,  without  the  fandion  of  the 

court. 

Lord  Chancellor  of  opinion  it  vefted  in  the  bankrupt,  and  the 
petitioner  confequently  as  his  reprefentative  intitled  to  the  ibxU 

February  the  2d,  1 748. 

Ex  parte  Stiles  and  Pickart. 

Cafe  113.  rri  HE  petitioners  by  their  petition  fet  forth,  that  they  had 
Bankrapts  are  A  P*'^  *  dividend  of  loj.  in  the  pound,  clear  of  all  ex- 
sot  intitled  to  pences,  under  a  joint  commiffion  ;  and  therefore  prayed  they 
■!iidLai°^"in>f  °^^y  ^^^^  ^^^  allowance  they  are  intitled  to  under  the  aft  of 
theprefent£nfo  the  fifth  of  the  prefent  King. 

tiUafinaldm-  A  fepar|ite  creditor,  who  by  order  of  the  Lord  Chancellor 
ifiw  it*ciMot\e  *^*  admitted  to  prove  her  debt  under  the  joint  commiiEan^ 
laBDbeft)ffe,wbe-  oppofes  it,  and  infifts  the  bankrupts  are  not  intitled,  as  their 
therthcy  wiUjbeicparate  eftate  is  fo  deficient,  as  not  to  produce  2f.  6 J.  in  the 
^**^  ^^^^ -pound,  and  that  the  bankrupts  cannot  receive  the  allowance 
.under  the  ad  of  parliament,  trll  they  have  paid  all  their  ere* 
drtor&,  as  well  feparate  as  joint,  twenty  /hillings  jo  the 
pound. 

Lord  Chancellor :  This  application  is  premature,  the  com* 
miffion  iflued  no  longer  ago  than  in  June  laft,  no  final  divi« 
dend  has  been  made,  and  before  that  time  any  creditor  may 
come,  either  joint  or  feparate,  to  prove  debts. 


pankrttpU  .  555^ 

And  cvfch. ijpon  the  common  equity  of  this  court,  if  cfedlt-  ttpotian  afRdavit 
prs  will    make  an  affidavit   that  they  have  not  read  the  G^- ?*  1*''^^''°'' '^"^ 

,  .ii«         I'.ir  f/iii       ^  ..     "C  has  not  read 

fcrf/^,  they  will  be  admitted,  fo  as  not  to  difturb  the  former  di-  the  Gazette,  he 
vidend,  and  by  that  means  muft,  in  the  firft  place,  be  brought  '•^  u  be aam»ttc4 
up  equal  to  the  creditors  under  the  former  dividend,  before  the  [!!J*k  T)  '"*^*^" 

■       *  .  ,  »  /•  i  *  lormer 

commimoners  can  proceed  to  make  a  fecond.  dividend,  nor  can 

So  that,  till  after  a  final  dividend,  it  cannot  be  feen  whether  ^^^^"^^^ontn 
the  bankrupts  will  be  intitled  to  any  allowance  at  all,  fpr  the  a7e?ond  tilThe^ 
aft  of  parliament  direfts  that  the  neat  produce  of  his  eftate  •«  brought  up 
Ihall  be  fufficient  to  pay  the  creditors  of  the   bankrupt,  who  ^J^^*^^^'* ^^* . 
have  proved  their  debts  uiider  the  faid  commiffion,  the  fum  of  thcfirft*  * 
ten  (hillings  in  the  pound,  9ijtr  and  above  fuch  allowance. 

Therefore  to  grant  this  petition  would    be  a  dangerous  pre- 
cedent ;  and  for  this  reafon  I  difmifs  it,  but  fo  as  not  to  pre- 
judice any  allowance  they  may  be  intitled  to  after  a  final  di^^. 
'    jridcnd. 

November  the  2d,  1 754^ 
Ex  parte  Calcot^  and  others^ 

THE  petitioner  is  an  adminiftrator  of  one  ^trrell^    ^  Cafe  Jtl^ 
bankrupt)  his  application  to  the  court  for  the  bankrupt's  ^j^^  ^^  rcfcntd* 
idlowance  under  the  a£t  of  parliament^  he  having  made  a  neat  tive  of  a'^bank- 
dividend  of  lO/*  in  the  pound.  nipt,  who  had  iii 

Lord  Chancellor  ordered  the  afBgnee  out  of  the  effeas  in  his  v^efiol?intl'4 
hands  {hould  pay  the  allowance  to  the  petitioner,  at  the  rate  of  pound  is,  as 
K  /.  per  cent,  upon  the  money  got  in  from  the  bankrupt's  eftate*  ^an^^^ngin  hi* 
pot  exceeding  the  fum  of  200A  ^  ti^i^^!^ 


(Ee)  »ule  a0  to  ^dlicifoj0  in  banfefupt  tsSt^i         see  Orcen,  |««| 

J  me  the  17/A,  1 742. 

.   Epc  parte  Holliday. 

APetitiptl  againft  Phelps  the   clerk^   in   a  commiffiort  of  Cafe  JtJ. 
bankrupt  for  not  attending  a  trial  at  the  alli;5es  upon  an  The  c^urt  cail* 
indidcfient  againfl  the  bankrupt   for   concealment,  notwith- p°'»  "P°"  P^' 
ftanding  he  was  ferved  with  a  fubpana  for  that  purpofe  j  and  cierk oftll'e'' ^* 
praying  that  the  whole  cofls  of  the  fuit  may  be  paid  by  Phelps^  commifliori  pay 
as  the  petitioner  apprehends  that  the  acquittal  of  the  bankrupt  ^^^  of  fuit,  fof 
was  owing  to  the  want  of  Phelps's  evidence.  giyVe^Id^crjcf  at 

Lord  Chancellor  t  This  is  not  a  matter  proper  for  me  to  de-  atrJai,  by  rfafoa 
termine  in  a  fummary  w^y<  or  to  interfere  in  a  proceeding  be-  l^T^*^^^^*^ 
fore  a  judge  of  oyer  and  terminer*  4q"itted,The 

If  the  petitioner  has  really  fuflained  any  damages  m  this  trial  remedy  lyra^Kf 
for  want  of  Mr,  Phelps's  evidence,  he  may  proceed  againft  him  ^^' 

Yvh.  I.     '  P  by 
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by  vnj  of  indiSment  or  informationy  and  recover  ^amages^fof 
this  negled  of  Mr.  Phdps ;  and  therefore  as  to  this  part  I  (ball 
difmifs  the  petition,  as  I  have  no  jurifdiAion  at  all  in  a  mattet 
of  this  kind. 

Jum  the  7th,  1749. 

Ex  parti  Whitchurch  and  others* 

Cafeiid.  TTIS  Lordfhip,  by  a  former  order  in  petitions  of  bank^ 
Where  afolidtor  JLjL  ^^P^s,  referred  it  to  a  Mafter  to  tax  Mr.  Skwm^^t  bill  as ' 
carries  on  fuits    folicitor, 'in  fuits  Carded  on  In  this  court  by  the  affignees  ^ 

wiXuMheTl.  ^^^'^^y^  bankruptcy. 

thority  of  the '  T^^^  Mafter  taxed  the  bill  accordingly,  and  reported  fomuclp 
majority  in  value  due  to  hioi  on  account  of  thefe  fuits. 

the *^Ie  orthc       ^^^^  ^f  ^^«  creditors  of  Halliday  in  behalf  of  themfcWcs  and 

bankrupt  if  not  thc  rcft  of  the  crcditors,  take  exceptions  to  this  report,  becaule 

J'«*>j.«^o*»i«^>^l  the  affignees  engaged  in  thefe  fuits  of  their  own  accord,  with<» 

for  ttc    uitf.     ^^^  ^  previous  meeting  of  the  creditors  to  impower  them  to 

commence  fuits  in  equity,  purfuant  to  the  diredlions  in  aclaufe 

in  the  5  Geo.  2.  intitied,ifff  aSf  to  prevent  the  Committing  ofjrmdi 

by  bankrupts. 

^'  Provided  always,  that  no  fuit  in  equity  (hall  be  cmn- 
^'  menced  by  any  affignee  or  affignees,  without  the  cohfent  of 
•*  the  major  part  in  value  of  the  creditors  of  fuch  bankrupt, 
^^  who  fiiall  be  prefent  at  a  meeting  of  the  creditors,  purfuant 
*'  to  notice  to  be  given  in  the  London  Gazette  for  that  purpofe." 
^  Lord  Chancellor :  The  exception  muft  be  allowed,  and  as  he 

was  employed  by  the  affignee,  Mr.  Skurray  has  a  perfonal  re- 
medy againft  him,  but  fmce  he  a£ted  without  the  authority  of 
the  majority  in  value  of  the  creditors  at  a  previous  meeting  for 
that  purpofe,  the  eftate  of  the  bankrupt  is  aot  liable  to  this 
demand. 

sae  Green,  i8x.  (ff)  ^vilztis  to  tfie  faU  of  cffiw^  uuDcr  fl  cotiimttBwl  o£ 

banferupfcp. 

JuguJ}  the  3d,  1749* 

Ex  parte  Butler  and  Purnelly  the  zBgnets  of  Edward  Rifhardfin 
a  bankrupt* 

1  Cafe  117.  j^DWARD  Richard/on  in  1746^.  and  for  fome  years  before, 
The  bankrupt,  in-"  followed  the  bufmefs  of  a  vicSualler  in  thc  oxtfof  Londw, 
thilf^'to^tht  ^^^  '^^ving  acquired  fome  money,  and  borrowing  more,  in  Sift* 

wndcr  luarflial  of  the  city  of  London  for  900  /.  a  falary  annexed  to  it  of  60  /,  ^yable  half  y«arly»  and  • 
freedom  of  thc  faid  city,  worth  annually  25/,  .Richardftnt  cflfcfts  not  amounting  to  5*,  in  the  p«iiiJ»  ' 
'his  aflignces  applied  to  the  lord  mayor  and  coart  of  aldermen,  far  liberty  to  fell  thc  bankrupt*!  oficc  i 
but  he  bcin^; prefent  in  court  and  refufing  to  confent,  they  declaied  that  they  could  not  aUcnatC  it  witb* 
«^^  hi»  confcpt.  Thc  prefent  application,  that  this  office  may  be  forthwith  fold,  and  that  the  W 
Bjrfyor,  &ff ,  may  be  indemnified  in  accepting  fuch  alienation,  on  thc  afligneea  paying  the  nfoal  alieaatiM 
fine.  Ifce  Lord  Chan  ctl for  of  opinion,  that  affignees  might  fell  thi«  offite  of  under  marihaJy  afid  diat  it 
1t^  Sk»t  wichm  Che  AaWktf  $i  fdp^  ^*  ar ii  49^8  n9\  ^9^f?  ^f  admiaiiUatioa  «f  juAic«, 


¥746,  parchafcd  the  office  of  the  under  marflial  of  the  faid  city 
for  900/.  two  thirds  of  which  was  paid  to  the  then  lord  Mayor^ 
mA  the  other  third  to  tlie  faid  city. 

To  the  office  is  annexed  not  only  a  yearly  falary  of  60  /.  pay- 
able half  yearly  out  of  the  chamber  of  the  city,  but  alfo  a  free- 
dom of  the  faid  city  every  year,  worth  25/.  an4  confiderablc 
perquifites  befides. 

On  the  22d  of  Jpril  I749»  acommiffion  of  bankruptcy  if- 
fued  againft  him;  there  is  not  fufficient  to  pay  5^,  in  the 
pound  from  the  effeds  in  the  hands  of  the  aflignees,  and  there- 
fore they  applied  to  the  lord  mayor  and  court  of  aldermen,  for 
liberty  for  them  to  fell  the  bankrupt's  office,  but  he  being  pre- 
feot  in  that  court,  and  afked  if  he  would  confent  to  fuch  fale^ 
ablblBtely  refufed  to  do  it,  whereupon  the  court  of  aldermen 
declared,  that  they  could  not  alienate  it  without  the  bankrupt's 
•bnfent* 
.  The  petitioners  apprehending  the  intereft  of  the  faid  office' is 
Tefted  in  them, and  that  as  he  might  have  fold  on  the  ufual  alien- 
mtioniine,  infift  they,  as  ftanding  in  his  place,  have  a  right  to  fell 
the  fame  for  the  benefit  of  the  creditors,  without  the  bankrupt's 
confent,  and  therefore  pray,  that  the  oifice  of  under  marihal 
may  be  forthwith  fold  for  the  benefit  of  his  creditors,  and  that 
the  lord  mayor  and  court  of  aldermen  may  be  indemnified  in 
accepting  oC  fuch  alienation  on  the  petitioners  paying  into  the 
chamber  of  the  city  of  London  the  ufual  alienation  fine. 

At  the  time  of  Rubard/on'%  admiilion,  it  is  expreflfed  in  the 
appointment,  that  he  fhail  have,  hold,  exercife,  and  enjoy  the 
fiiid  office  with  all  fees  thereunto  belonging,  fo  long  as  he  (ball 
well  and  honeftly  ufe  and  behave  himfelf  therein. 

The  bufinefs  of  the  under  marihal  is,  for  himfelf  and  his  men 
diligently  to  attend  the  flreets,  and  carry  all  fuch  vagrant  per- 
fons  as  they  (hall  find  within  the  city  and  liberties  to  Bridewell^ 
or  otherwife  to  give  puniihment  to  them  according  to  law. 

He  is  likewife  to  fee  that  the  fcavengers  in  every  ward  caufe 
cVie  ftreets  and  lanes  to  be  duly  fwept  and  paved,  and  that  the 
rakers  of  the  wards  carry  away  the  foil. 

It  is  alfo  required  of  him,  that  he  ihould  ride  or  go  abroad  in 
the  night  time,  twice  in  every  week  at  leaf!:,  to  fee  the  watches 
duly  kpt. 

There  are  other  duties  belonging  to  his  office  of  the  like 
kind,  but  the  before-mentioned  are  the  moil  material. 

The  principal  queflion  is.  Whether  the  place  of  under  mar- 
ihal is  an  office  that  concerns  the  adminiflration  of  juftice, 
snd  whether  by  the  ftatute  of  the  5^  6  Ed.  6.  c,  16.  it  is  or 
is  not  lawful  to  fell  fuch  an  office. 

If  it  be  an  office  which  falls  within  the  defcription  of  the 
above  ftatute,  then  the  counfel  for  the  bankrupt  infifted  it  can- 
not be  fold,  becaufe  by  the  flatute,  "  If  an  officer  concerning  the 
*^\adfniniflrationofjuJ{ice^  or  king'^s  treafure^  caftles^  &c,  [elisor 
y  take  any  prgmife  or  ajfurance^  to  have  any  money  or  profit  for 

Y  %  anyf^ 
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**  <i»Jf  office  J  or  deputatUn^  he  Jhall forfeit  his  office^  an  J  the  coniraSi 

^*  Jhall  be  void^  and  the  buyer  or  promifer^  &c.  Jhall  be  difabltd  t4 

^^  hold  the  faid  office.*' 

The  office  of  The  counfel  for  the  bankrupt  likewife  cited  the  cafe  of  WiU 

U  no*  fli«Me  w  ^^^^  Lowjidd^  who  in  1722,    in  confideratton  of  the  fum  •/400I. 

it  concerns  the*  '^'os  by  the  lord  mayor  and  court  of  aldermen  of  the  city  of  Lon'uofl 

'  execution  of        admitted to  the  office  ofaferjeant  at  mace^  to  hold  quam  diu  it,  bene 

lamras  1^\      g.^^'trit.     The  duty  of  his  office  is  to  execute  the  ivrits  and  prociffies 

iviom  clerk  of    directed  to  the  Jl)eriffs  of  London,  and  no  falary  but  what  he  gets  (y 

tu  fix  clerk's     fbe  execution  of  fuch  procefs.  Willtarti  Lowfield  became  a  bankrupty 

^  "*  the  affijgnees  petitioned  Lord  Chancellor  King  to  have  his  place  fold 

for  the  benefit  of  his  creditors^  and  on  the  lOth  of  April,  1733^^^^ 

matter  of  the  petition  came  on^  when  hisLordJhtp  was  pleafedto  dt* 

clarey  that  the  place  was  not  faleable^  as  it  concerned  the  ixuution  of 

jujlicey  and  therefore  difmiffied  'the  ajftgnees  petition. 

The  place  of  Mr.  Brijlow  one  of  the  fworn  clerks  of  the  fix 

clerks  office,  who  wasdifcharged  from  his  iifiprifonmcnt  by  the 

late  a6l  for  the  relief  of  infolvent  debtors,  was  held  not  faleable; 

N.  B.  It  appealed  by  the  affidavits  which  were  read  in  the 

petition,  that  150/.  only  of  the  creditor's  money  had  bdcn 

laid  out  by  the  bankrupt  in  the  purchafe  of  the  faid  office* 

Lord  Chancellor :  This  is  a  matter  of  very  great  confequence^ 
for  when  a  man  is  likely  to  become  bankrupt,  he  may  fell  all 
his  ftock  in  trade  and  efFeds,  and  inveft  the  produce  in  one  of 
theCe  faleable  offices,  and  in  that  manner  cheat  his  creditors. 

There  are  two  queftions  which  naturally  arife. 

17?,  Whether  this  office  is  of  fuch  a  nature,  that  thecreditori 
can  lay  hold  of  the  falary  belonging  to  it? 

2dly,  Whether  the  creditors  are  bound  to  wait  for  thcfe  pro- 
fits as  they  accrue,  or  may  fell  them  by  anticipation  ? 

I  am  of  opinion^  that  this  is  clearly  an  office  within  the  mean<* 
ing  of  the  34  ^  35  Hen.  8.  c.  4.  and  i^Eliz.  c.  7. 

The  words  of  the  preamble  to  the  firft  a6t  are,  **  Where  dr- 

•'  vers  and  fundry  perfons,  craftily  obtaining  into  their  hands 

*^  great  fubftance  of  other  mens  goods,  do  fuddenly  flee  to  parts 

*'  unknown,  or  keep  their  houfes,  not  minding  to  pay  or  reftore 

**  to  any  their  creditors,  their  debts  and  duties,  but  at  theirown 

*^  wills,  and  confume  the  fubftance  obtained  by  credit  of  other 

*'  men,  for  their  own  pleafure  and  delicate  living,  againft  all 

under  m"r(hal  is  "  ^eafon,  equity  and  good  confcience."    Be  it  therefore  cn- 

cira.ly  with.fi     2i6ted,  That  the  Lord  Chancellor  of  Eng\iindf  or  Keeper  oftbeGreat 

Ihe  '^'^''^P''^"  °^  ^^^^^  '^^  L^''^  Treafurer,  the  Lord  Prlftdent^  Lord  Privy  Seal^  and 

kVl  c  l!^nd  ^^^^r  ^/  '^^  King's  mojl  honourable  Privy  Counfel^  the  Chief  JuJUcet 

iS^^na.  c,  7.     of  either  Bench^  for  the  time  beings  or  three  of  them  at  the  leaft, 

upon  every   complaint   made  to  them  in  writings    by  any  parties 

grieved;  Jhall  have  power  and  authority  by  virtue  of  this  a£f  to  tah 

by  their  difcretions^  fuch  orders  and  direSiions  as  well  with  the  ^- 

dies  of  fuch  offenders  ^  as  with  their  lands^   tenements^  fees  ^annuities^ 

and  offices^  which  they  have  in  fee  fimpUy  fee  taiU  term  of  life^ 

term  of  years^  or  in  the  right  of  their  wives ^  as  mueh  as  the  intt^ 
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njly  right  and  tttk  9f  the  faid  offenders  Jhall  extend  to  he^  and  may 
then  lawfully  he  departed  with^  and  to  caufe  the  f aid  lands ^  i^c,  and 
offices  t9  be  appraifed  andfoldy  for  fatisfa£iion  and  payment  of  the 
fiud  creditors. 

The  ftatute  of  the  13  Eliz-  begins  with  a  recital  of  the  for- 
mer ad.      Forafmuch  as  notwithjlanding  the  ftatute  made  a^ainjl 
bankrupts  in  the  2^th  year  of  the  reign  of  our  fovereign  lord  King 
Henry  VIII. .  thofe  kind  of  perfins  have^  and  dojlill  increafe  into 
gfiat  and  excejjive  number,  and  are  like  more  to  do^  tffome  better  pro* 
vijion  be  not  made  for  the  reprejjion  of  them ;  Be  it  ena^ed^  That  the 
jArd  Chancellor  or  the  Lord  Keeper  for  the  time  beings  upon  every 
iumplaint  made  to  him  in  writings  a'gainjl  fuch  perfon  being  bankrupt y 
its  is  before  defined,  Jhall  have  full  power,  by  commijfton  under  the 
great  fealy  to  appoint  difcreet  perfons  who  Jhall  take  by  their  difcretionsy 
fufib  order  J  SiCJ  with  the  body  of  fuch  perfon,  &c.  andalfo  with  his 
landsy  &ic,  and   eaufe   the  faid  lands,   offices,  Sec,  to  be  appraifed 
akdfili. 

This  is  an  explanation  of  the  former  a£l,  and  changes  the  jur 
rifdi£tion  by  veiling  it  in  the  Lord  Chancellor  or  Lord  Keeper 
only,  the  coniideration  of  the  former  adi  is  taken  up,  and  is,  as 
it  were,  incorporated  into  this,  the  moft  remarkable  p:  rt  is, 
caufe  the  faid  lands  and  offices,  &c.  to  be  appraifd  and  fold ;  and 
Iiocwirhftaniling5/0;7if,aiid  BUlingburfl  in  their  reading  on  thefe 
^Si%  fay,  that  only  offices  of  inheritance  are  within  the  meaning 
of  thefe  words,,  yet  I  am  of  opinion  this  conftru(5lion  is  contra- 
ry to  the  exprefs  words  of  the  ads,  for  terms  of  years  relate  di- 
K&ly  to  offices^  not  in  lands  only,  but  all  other  offices. 

Is  this  an  office  for  life  ?     it   certainly  is,  for  an  offi-ce  quam  An  office  quam 
diufe  bene gefferit.  has  always  been  held  to  be  an  office  for  life,  X^lJ'Z'^i^ 
'and  as  they  exprefs  it  in  the  Scotch  law,  it   is  what  a  perfon  tor'uic. 
holds  aut  per'^vitam  aut  culpam. 

It  has  been  admitted  at  the  bar,  that  if  the  bankrupt  fhoald 
aot  obtain  his  certificate,  that  the  moment  he  receives  any  pro- 
fits from  his  office,  it  vefts  in  his  affignees. 

But  it  is  not  therefore  to  be  taken  for  granted,  that  every 
thing  which  does  not  immediately  veft  in  the  alfignees,  is  not 
liable  to  the  creditors  under  a  commiffion  of  bankruptcy. 

I  will  put  you  a  cafe,  in  which  I  fhould  not  fcruple  to  con- 
fider  a  bankrupt  as  a  truftee  for  creditors. 

Suppofe  a  cradefman  is  under  a  will  made  executor  and  refi-  Where  a  bank- 
duary  legatee,  and  before  his  bankruptcy  collects  in  enough  of '"P^  isinexpco- 

..L  n  *       rr   i»  •    i  i  •        i        i  •  i  toi  and  relKuajy 

toe  teitator  s efredts,  to  pay  debts,  and  particular  legacies,  and  j^^^tre,  avihas 
the  remainder  of  the  aflets  ftood  out  in   mortgages  :   The  affig-  paia   he    rbis, 
Jices  would  not  in  law  be  inticled  to  get  it  in,  becaufe  the  hank-  ^^^"^^^^^^  '^.';':  "^ 
rupt  has  it  in  auter  droit  d%  executor,  and  yet,  if  he  refgfed,   I  ^.^,,q,  ,:^   , 
ihould  certainly  be  of  opinion  'the  affignees  under  the  comrni!-  :■    - 
iion,  noLwithftanding  the  legal  inttrcft  is  not  vetted   ia   thrin,     • 

£gneet  have  not  the  legal  intcreft  vcftrd  in  th'-m,  x\'f.  rov'r  \*o  v'^  -^'y.       •.        .•  ^ 
|oche  nam^  of  chc  executor. 
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might  by  the  aid  of  this  court  get  in  this  part  of  the  alTcts  in  ih0 
name  of  the  executor,  and  would  direct  accordingly. 

I  chink  clearly  therefore,  that  the  affighees  may  in  this  caft 
by  anticipation  fell  the  oiHce  of  the  under  roarfhal  of  the  city  oi 
LondoHy  and  that  it  is  not  within  the  ftatute  of  Edw.  6*  which 
concerns  the  execution  of  juftice,  and  for  this  reafon  not  like 
LowfiettTs  cafe  that  did  plainly  concern  the  execution  of  juftice^ 
and  if  it  had  come  before  me,  I  fhould  certainly  have  made  the 
fame  order,  as  Xrord  Chancellor  King  did,  that  the  petitioa 
fixould  ftand  difmifTed. 

The  office  of  under  marfhal  does  not  concern  the  exectitioa 
of  juftice,  but  only  the  police  of  the  city  of  London^  and  there 
have  been  laid  before  me  feveral  inftances  of  aAs  of  common 
council  for  the  fale  of  this  office* 

Another  objeSion  has  been  flarted  by  reafon  of  the  words  of 
the  a£t,  which  reftrain  it  to  fuch  a  property  as  a  bankrupt  maj 
depart  withaly  becaufe  this  muft  be  done  by  the  leave  and  inter- 
vention of  the  lord  mayor  and  court  of  aldermen. 

This  is  only  a  medium,  though  to  be  fure,  I  have  no  atttho« 
rity  to  make  an  order  on  the  lord  mayor  and  court  of  aldermcD^ 
compelling  them  to  accept  of  a  fale. 

But  what  I  (hall  dire£l  here,  is  like  the  common  oafe  of  re- 
fiewalsof  leafes:  I  cannot  make  deans  and  chapters,  ^r.  grant 
leafes,  and  yet  fuch  orders  are  every  days  experience,  and  the  Czm% 
likewife  with  regard  to  lerds  of  manors  in  copyhold  cafes. 

His  Lordfhip  directed,  that  the  affignees  of  Edward  Riclmrd* 
fon  fliould  agree  with  a  perfon  to  fell  this  office,  and  then  pro* 
,  p6fe  fuch  perfon  to  the  lord  mayor  and  court  of  aldermen,  as  a 

purchafer,  and  if  they  approved  of  fuch  purchafer,  the  bankrupt 
was  (o  attend  the  lord  mayor  and  court  of  aldermen,  and  to' 
fiurender  his  office  to  them,  to  the  end  the  purchafer  might  be 
admitted  thereto ;  and  the  money  arifmg  from  the  fale  of  the 
office,  was  to  be  applied  for  the  benefit  of  the  creditors  ;  and 
if  the  bankrupt  refufcd  to  comply  with  this  order,  his  Lord- 
ihip  declared  he  would  commit  him  to  the  Fleet  till  be  thought 
proper  to  comply. 

'  tL*^r»f*S[*w  ^'  ^*  ^^^^  Chancelkr^  in  arguing  this  cafe,  faid,  that  if  an 

Vecomc  baok^  officer  in  the  army  fhould  become  a  bankrupt,  he  fhould 

rupt,  ihe  court  have  no  doubt'  but  he  had  a  power  to  lay  his  hands  upo4 

v^ouw  lay  their  ^11%  pay  for  the  benefit  of  his  creditors. 

iiaads  upon  bts  *^    ^^ 

pay,  for  the  ba- 
ne/it of  hii  cr«- 
<icors« 
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BumbiT  the  aad,  1749.    This  matter  came  on  again» 

txpsrU  Butlir  and  PumeUj  the  aflignees  of  Edward  RUbardfin 

a  bankrupts 

AT  the  time  of  ifiuing  of  the  commiflion,  Richardfen^  as  has   Cafe  1 1 S. 
been  before  ftated,  was  poffeflcd  of  the  office  of  "n^^cr  ^j^^  j^^j^^  ^ 
marflial  of  the  city  of  Lmdony  and  had  refufed  to  furrender,  or  being  untsi 
to  let  the  affignees  difpofc  of  it,  for  the  benefit  of  his  creditors,    marihai  of  the 
Bv  an  order  of  the  3d  of  Auguji  laft,  the  affignees  were  to  be^^^^^^^^^'j 
at  liberty  to  treat  for  difpofmg  of  the  office,  and  after  thty  had  fujrcnaer"the* 
agreed  with  any  perfon,  were  to  propofe  him  to  the  lord  mayor  affignew  obtain. 
ind  court  of  aldern[ien  for  their  approbation,  and  if  they  ap-  ^fJ^fi^^'gofX 
proved  of  him,  the  bankrupt  was  ordered  to  attend  them,  and  office,  b.  agrees 
furrender  the  faid  office  to  the  lord  mayor  and  court  of  alder-  withth^afligne^ 
men,  to  the  end  that  fuch  perfon  might  be  admitted  to  the  of-  oTthe  offi«  « 
fice  in  the  ufual  manner.  S50/.  and  on  tl^e 

JAr. Buck  accordingly  agreed  with  the  affignees  for  the  pur-  f^^^^^^^^"' 
chafe  of  the  office,  at  the  price  of  850  /.  and  on  the  17th  gf  Oc-  cdtothecoun  of 
/0^rr  laft  was  prefented  to  the  court  of  lord  mayor  and   alder-  lord  mayor,  &c. 
men,  who  approved  of  him,  and  were  ready  to  take  the  bank-  ^j:^ app/o^e"  »f 
rupt  s  lurrender,  but  he  refuiing  to  do  it,  upoYi  an  ^application  ready  to  take  the 
to  Lord  Chancellor^  he  ordered  Richardfin  to  be  committed  for  bankrupt**  fur- 
hw  contempt,  and  a  warrant  iflued  accordingly,  but  he  there-  jJlJlffing  wL*** 
upon  abfconded,  and  hath  kept  out  of  the  way  ever  fince.  ordsred  to  be 

It  was  therefore  prayed  by  the  prefcnt  petition,  that  hisLord-  committed  for 
ihip  would  make  an  order  on  the  court  of  lord  mayor  and  al-  and hathVbfcon- 
dermen  to  admit  Mr.  Buci^  in  the  room  of  Ricbardfony  to  the  ded  ever  fince. 
faid  office.  '^^ftiorthat 

The  court  of  lord  mayor  and  aldermen  did  not  think  they  ^l^rcbaneLr 
were  juftified  in  admitting  Buck^  without  an  a£bual  furrender  of  would  order  the 
the  bankrupt,  and  therefore  the  principal  end  of  this  applica-  JlJ^'J^^lf^tt 
tion  was,  t^at  they  might  be  fafe  in  doing  it,  and  to  fupply  the  ^mu '^.  in  the 
want  of  a  furrender.  room  0^  Richard- 

It  appeared  that  a  conftant  perfonal  attendance  was  required -Jj"'  ^"^*  j^^^^* 
in  this  office,  and  that  by  the  rules  and  cuftoms  of  the  court  of  couJd  not  make 
lord  major  and  aldermen,  the  perfon  who  negleSs  or  refufes  to  an  order  upon 
give  fuch  attendance,  may  be  totally  difmiffed,  and  that  in  con-  |if^.  to1iS*^S. 
fe^uence  thereof,  the  court  may  admit  any  perfon  they  think  fit.  as  it  was  intireiy 

difcretionary  in 
^em,  bnt  recommended  to  the  lord  mayor,  &c,  upon  the  bankrupt's  non-attendance«  by  which  his 
^ficC'Was  forfeited,  to  difmifs  him,  and  admit  J?. . 

Urd  Chancellor  faid,   he  was  in  doubt  what  direftions  he  Where  the  If  gal 
frould  give,  for  he  was  of  opinion,  that  he  could  not  make  an  ^'J^pyho^^^^ 
order  upon  the  lord  mayor  and  aldermen  to  admit  Mr,  Buck^  as  ©ne,  and  the 
it  was  intirely  difcretionary  in  them  who  they  would  admit,  and  ^'^''^^^^  ^^^^^ 
that  l^c  could  not  fupply  the  WJ^nt  of  a  furrender  here,  as  in  the  '"„'„  ^an  order 

the  tittftce  to  furrender,  though  ceftui^uc  trufi  refufes. 
p  A  common 
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(Sominon  cafe  of  a  copyhold,  where  perhaps  the  legal  intereft 
might  be  in  one  perfon,  and  the  equitable  intereft  in  another^ 
by  which  means  the  court  can  order  the  truftee  who  had  the 
legal  intereft  to  furrender,  tho*  cejluique  truji  refufes,  but  here 
the  legal  and  equitable  intereft  are  both  in  Richardjon, 

But  to  the  end  juftice  might  be  done  to  the  creditors,  he  re^ 
comended  it  to  the  lord  mayor  and  aldermen,  upon  Richard^ 
fon's  non-attendance  by  which  his  office  was  forfeited  and  va- 
cated, to  difmifs  him,  and  to  admit  Buck  in  his  room,  upon 
payment  of  the  850/.  and  the  alienation  fine  to  the  chamber  of 
JLondon, 


iet  Orcen,  179.  (Gg)  XM^tit  0jall  0?  H^all  Hot  be  feio  to  fie  a  bankrupt  0  ef^ 
3184,187,191.  («(« 

O^ober  the  27th,  1746. 

browriy  aflignec  of  Roger  fftlUams  tl  bankrupt,  v.  HeatbcoU  and 

Martyn. 

f^ide  under  the  dhiJioTiy  The  conJiruSflon  ofthejlatute  of7,X  Jac.  i; 
cap.  19.  with  refpeSi  to  bankrupt* s  poffejfton  of  ^oods  afttr  af^ 
/ignment. 

December  the  23d,  I748, 

kx  parte  Richard  Flyn  and  Richard  Field  merchant$j» 

Vide  under  the  fame  diviftm^ 

;(?lh)  WSere  x\ztt  w  a  truff  foj  a  banftrapf 0  toififf 

December  the  23d,  1740. 

£;r  parte  Elizabeth  Greenaway. 

fide  under  tht  diviftony  Contingent  Debti\ 

O^ober  the  20th,  1744- 
Ex  parte  Groome, 
Vide  under  the  fame  divijioiu 


IfivmbiT  the  6th,  I74ifV 
WalkiT  and  others  v.  Burrows. 

Yiii  wuUr  tbi  divifion^  IVben  ajjignees  are  UabU  t9  thijkmi  ipiil^ 
with  the  bankrupt. 

July  the  31ft,  1749. 

Grey  v.  Kentijh. 

T^  title  Barm  and  Fenu^  under  the  divijkny  RuU  0S  H  0  p^ 
.     billtyoftbeinfe. 

December  the  23d,  1751* 

.     Ex  parte  £li%abeth  MichelK 
Vidi  undgr  tbe  divlfim^  Centingent  DebtU 

(!i)  Wat  \a  a  tratitis  to  malte  a  man  a  banltrttpt*    t«ei«%ti 

Dicmbir  the  nth,  1737. 

Highnure  v*  M§lUy. 
yidi  wider  tbe  divifieuy  Wb9  ari  liaUi  t$  kmbrupi^ 

jfauuary  the  22<),  IJ2^% 

£x  parte  Carington. 

^ide  Wider  tbe  /ami  dft^Jie^f 

Picmber  the  a4th,  Z747f 

£x  parti  Meymot* 

Pi(i$  imdiT  ihi  dMfim^  fflkt  is  9ri$mtwtu0if  Baubru-  ^v 


i^tl  iifihrupi: 

Fihruary  the  24th,  1754. 

Richardfon  and  Gibbons^  aflignees  of  Alexander  \  p.  *  .*a 
Wilfon^  a  bankrupt,  —  J 

hradfliaw^  Taylor^  and  JVtlfon^  »  Defendants, 

Vide  under  the  divtfion^  Rule  as  to  Drawers  and  Indorforhof  BilU% 

&c. 

January  the  22dj  1752. 

Cafe  119.  jp^  ^;.;^  Wilfon,  and  Ex  parte  Bradfhaw* 

Sk^'Si'^tb^^^  rORD  Chancellor:  The  claufe;  in  5  Geo.  2.  relating  to 
toaa  at  jcritw-  -"  dealers  as  bankers,  ^c.  took  it*s  rifc  from  that  part  of  the 
nSrTfw^the'ie-  ^^  J^'  '*  ^^'^*^"g  ^®  Scriveners^  who  were  more  numerous 
giflttwe  w  dJ'  than  in  latter  days  }  for  bankers  have  taken  upbn  them  to  zGt 
K  Ge9* ».  to  add  as  ScrivenerSy  and  therefore  made  it  neceffary  for  the  legiflature 
litJ^tocomm?^  ^oadd  Bankers^  as  being  liable  to  com  miiiions  of  bankruptcy. 
fioDsof  baidL.  Mr.  ff^lfon  being  an  agent  to  26  regiments,  will  not  make 
'»P<cy«  him  a  bankrupt,  nqr  will  it  exempt  him  from  being  one. 

A  perfim  taing     It  is  faid,  he  could  be  no  banker,  becaufe  he  kept  no  (hop. 
M  banker,  will       ^  Scrivener  does  not  keep  an  open  fhop,  and  yet  as  he  rc- 

Wiconfideredas        .  ,    ,  1.  1  •      1  •-.        ^ 

one,  tho*  he     ceives  money  belonging  to  other  people,  and  places  it  out  on 
doetAdtkeflpaa  fecurities,  which  is  the  bufmefs  of  a  Serivenpr^  h^  oiay.  be  * 

fi.  S3i.  So  may  a  perfon  adling  a$  banker,  though  not  keeping  an 

open  (hop.    . 

His  keeping  his  ca(h  with  Drummond^  and  paying,  from 
1739  to  1751,  30,000/.  a  month,  in  all  three  millions,  is 
infifted  to  be  very  ftrong,  if  not  conclufive  evidence,  tb^t  he 
was  ne  banker  himf<»lf. 

It  is  inconceivable  that  he  could  lodge  fuch  fums  in  ano- 
ther perfon's  hands,  and  haye  no  profit  or  allowance. 
A  commifBoii  of  The  great  point  is,  Thkt  here  is  a  doubt  upon  the  evidence^ 
bankruptcy  is  at  and  if  the  weight  of  evidence  had  been  againfl  the  commif* 
f^^^^^.rj'^oviy  ytt  t\it  co\ivt  yN\\\  not  fuperfede  it,  becaufe  a  commif- 
a^d  no  ittftance*  fion  of  bankruptcy  is  as  much  ex  debito  juflitia  as  a  writ,  and 
where  the  c»ort  \  jcnow  no  inftance  where  this  court  have  fuperfeded  a  com- 
wiS([l«direaiKg  niiiEon,  without  direSing  an  iflue,  unlefs  it  appears  very 
aniflttcmDieftit  plainly  to  be  tak^  out  fraudulently,  or  vexatioufly. 
iSr^t^fi^du'  '  ^^^^  Chancellor  dircded  the  iffuc  to  be  tried  in  tbi  qourt  o( 
i^riv*or  W-"  King's  Bench  in  Mi4dUfix^ 


(Kk)  Kttit 


{Kk)  Kulr  a?  fo  tifti  of  parltamenf  reUfing  to  bankrniiCf. 

Jpril  the  idj  1742. 

Ex  parti  Burehcll. 

Xide  under  the  divijion^  The  CenftruHion  ofthi  Repealing  Claufe  0/ 
the  Untb  ef^een  Ann, 

ife&y  the  1 2th,  1742, 

Ex  parte  Lingood. 

Vide  under  the  divijtony  Rule  as  to  a  Certifieate  frwn  Commif^ 
Jioners  te  a  Judge. 

Novemher  the  6th,  1745. 

Walker  and  others  v.  Burrows. 
Vide  under  the  divifton^  Rule  as  to  AJftgnees. 

(ti)  Wi^^t  {»  oi  is  not  an  election  to  aluoe  under  a  com^ 

mimon* 

^r/V  the  4th,  1739. 

Ex  parte  Czpot. 

A  FTER  a  commiifion  of  bankruptcy  iflued,  and  two  di*  Cafe  120, 
jjt\,  vidcnds  made  in  confequence,  one  of   the   affignees  Anaffigneenpom 
SroDght  an  adion  againft  the  bankrupt,  and  laid  him  in  exe-  refunding  what 
cution  for  the  rcfidue  of  the  debt,  and  upon  application  to  the  ^j^**^^^]^^ 
IfOrd  Chancellor  J  three  queftions  were  made  by  his  Lordihip.     dendf,aJiowed  t* 

make  hb  dec* 
tioo,  to  proceed  at  law  againft  the  baokrupt. 

/iryf.  If  the  creditor  was  intltlcd  to  purfue  the  perfon  of^®'^  '*'^. 
the  bankrupt,  and  y^t  receive  a  proportionable  benefit  under  nipu  «Mfra^. 
the  commiffion,  which  he  faid  he  thought  was  by  no  means  lent  infoWenci^ 
to  be  done,  as  the  law  of  bankrupts  now  ftands :  The  old  ^^  "*^*"^ 
laws  confidered  bankrupts  as  fraudulent  infolvents,  and  they  fortonate^netl 
are  often  called  offenders,  but  the  more  niodern  laws  have  and  upon  thefe 
Wnfidtrcd  them  as  Unfortunate  infolvents,  and  upon  thefe  fta-  f^^^ji^*][*jjjj 

made,  to   com* 
1^  creditors  who  proceed  la  a  double  wax>  ^^  ^*^  ^^  eJt^i. 

tutes^ 
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tutes,  thefc  applications  have  been  made  to  the  court,  which 
has  obUged  creditors  who  were  proceeding  in  the  double  way, 
to  make  thejr  eleftion. 

The  next  qucftion  was.  If  he  was  now  at  liberty  to  make 
his  eledion,  or  whether  be  had  not  made  his  election  by  tak- 
ing the  dividends. 

But  upon  refunding  what  he  had  received  as  dividends,  his 
Lordfhip  gave  him  leave  to  make  his  eleftion. 

The  third  queftion  was.  If  he  upon  refunding,  and  elefi« 

ing  to  proceed  againft  the  perfon,  (hould  have  liberty  to  come 

in  under  the  commiffion  and  prove  his  debt,  fo  as  to  diflent 

from,  or  affent  to  his  certificate. 

TK#  mf*n  why      l,ord  Chancellor  faid,  feveral  fuch  orders  were  made  by  Lord 

Ijchcrtditorwho  falhst^  and  accordingly  fuch  order  was  made  in  the  ptefent 

1?!^,' fluoTftUl  c^f^»  ^"^  ^^  '^^^  ^^^  reafon  of  the  court  for  fuch  order  was, 

W«Uowed  to     to  make  the  remedy  againft  the  perfon  eiFe<Slual;  for  otherwife 

*^hl£nkJL'°e8  ^^^  perfon  may,  by  the  reft  of  the  creditors,  be  abfolutely  dif- 

iJJrtificarV^s^^to  charged  from  the  remedy  which  this  creditor  has  cleSed  to 

HVake  the  reme-   take. 
jjiy  againft  the 

Ex  parte  Ward. 
Vidi  undir  thi  divifion^  Rule  as  to  a  Petitioning  Creditor^ 

@£ioher  the  26th,  1745: 

Ex  parte  Lindfey  the  bankrupt. 

Cafe  lai.  A  Pe^'^'o*^  ^^  ^^  difcharged  from  a  commitment  at  thefult 
Kotwithftanding  xTL  of  0"^  HeukU^  who  has provcd  a  debt  under  the  commif- 

t  cr«dicor  under   UOn. 

LSuTt^^  Zr^rrf  CAtf »r^/&r :  The  creditor  muft  either  waive  his  proof 
i0»pro^iitiaw,  u^^^r  the  commiffion,  or  make  his  eledion  to  proceed  under 
Ikfxnayftiilar-  it,  but  notwithftanding  he  ele£ls  to  proceed  at  law,  he  may 
S't^SS^'"*  ftill  affent  or  diffent  to  the  certificate. 

^^  It  not  being  clear,  whether  the  debt  under  the  commi(« 

fion  is  the  fame  for  which  the  action  was  brought,  his  Lord* 
ihip  adjourned  the  petition  for  want  of  the  proceedings  ua« 
^er  the  commiffion  which  were  miflaid. 

JuguJI  the  7th,  1746. 
■  -^  Ex  parte  Lewes. 

Yidc  under  the  divifon,  R,uU  as  to  a  Petitioning  Crcdit9fi 


Bankrupts  m%^ 

jfef^  the  7th,  1751. 
Ex  parte  Dorvillicrs. 

AN  application  by  the  petitioner  the  bankrupt,  praying  Cafe  it%9 
that  Mofts  M^ravia^  who  has  brought  an  adion  againtt 
biin,  ^nd  alfo  proved  a  d^bt  of  800/.   and  upwards  under  the 
commiifion,  may  make   his  eledlion  to  continue  under  the 
comtniilion,  or  pr^oceed  at  law. 

M$ravia  alone,  being  the  majority  in  value  of  the  credi- 
tors,  chofe  himfelf  affignec 

.  Lord  Cbancfllor  vrzs  doubtful  whether  the  circumftance  ofThougkipeHba 
chuflng  bimielf  is  not  making  an  eledion  to  proceed  under  the  ^"^"  hinfeif 
commiffion  ;  but  on  his  elefiing  in  court  to  proceed  at  law^  eiTa"to*pmc2? 
bis  Lordfliip  made  an  order  that  Moravia  (bould  be  difchairged  at  iaw»  or  o^m 
fs  a  creditor  wnder  the  commiffion,  but  ftill  allowed  to  aifcnt  '**  «o»ttiffiwi» 
or  dijffent  to  the  bankrupt's  certificate. 

(Mm)  Kale  80  to  piofttutiotiB  asatnff  bem^tuptB  forftlof  see  cnM,  w» 
nigm  not  furrenttjing  tjimrctf.  ••»•  «• 

Jugujitht  7th,  i75i» 
Ex  parti  Wood  5  in  the  matter  of  Cm^rtan  a  bankrupt. 

AN  application  to  the  court  that  the  commiffioners  fhovld  Cafe  rfij* 
admit  him  a  creditor  for  21/.  upon  a  note  of  hand  un-  ^hc    titio  rf' 
der  this  commiffion,  and  that  the  clerk  of  the  commii^on  may  appUw  fbr  an 
be  ordered   to  attend  at  the  0/d  Bailey  with  the  proceedings  °^*'  }^P^^  ^** 
Under  the  ccmmiffion,  upon  a  profecution.  againft  the  bank-  a^uwmrLJ!' 
rupt  for  felony,  in  not  furrendering  himfelf  according  to  the  ditot  forai/, 
diredions  of  the  a£t  of  parliament  of  the  <th  of  Georjre  the  "Po°*»ot«>  «*<*, 

r^^r^^A  ^  A  that  the  tferk  of 

i^^ond.  the  commiffion  . 

to  attend  at  the  Old  Bailey,  with  the  pt»cfccdingi  upon  a  ptorccution  againft  the  hankrtfpt  for  ftlopyi 
in  not  fonendring  himfelf  according  to  the  diredlions  of  the  ad  of  parliament.  As  the  petitioner  h$i 
not  jret  proved  his  debt,  if  not  made  out  to  the  fatisfaftion  of  the  commiffioners,  it  may  1>^  tejeatd  f 
and  though  fuch  a  profecution  may  be  carried  on  by  a  pcrfon  who  is  not  a  creditor,  yet,  by  the  words  of 
the  aA  of  parliament,  it  IooIls  as  if  the  hgiflature  intended  there  {hould  be  a  concurrence  of  the  txt» 
ditors  under  tlie  commiflion )  and  as  this  is  a  penal  law,  a  c jurt  of  equity  will  not  lend  its  aid  to  fuch 
a  profecution,  by  ordering  the  clerk  Co  attend  with  the  proceedings  at  the  OU  Sailey,  and  thcitfWf' 
would  not  grant  the  petition. 

The  bankrupt  is  a  foreigner,  but  lived  feveral  years  in 
England^  and  went  to  Holland  before  the  commiffion  was  taken 
out,  and  ftayed  there  till  the  forty-two  days  were  expired  for 
his  furrendring  himfelf,  and  about  fix  weeks  after .  the  timd 
expired  returned  to  England. 

Lord  Chancellor  :  Though  fuch  a  profecution  may  be  carried 
on  by  a  perfon  who  is  not  a  creditor,  yet  by  the  words  of  the 
ad  of  parliament  it  looks  as  if  the  legiflature  intended  there 
ibould  be  a  concurrence  Qf  the  creditors  under  the  iommiifiotii* 

In 
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In  the  prefcnt  cafe  the  petitioner  has  not  as  yet  proved  thf 
debt,  and  when  he  goes  before  the  commifSonerSy  if  he  does 
not  make  it  out  to  the  fatisfadion  of  the  commiffioners>  he 
may  be  rejefied. 

Affidavits  have  been  read  of  the  allignees  and  creditors^ 
whofe  debts  amounted  to  iSooA  and  upwards,  that  tbey  are 
very  well  fatisiied  with  the  account  he  has  given  them  of  the 
ftate  of  his  affairs,  and  that  they  believe  he  could  not  have 
made  a  fuller  difcovery  or  difclofure  of  his  eftate  and  effefis^ 
if  he  had  appeared  at  the  third  fitting  of  the  commiffionen 
at  GuildbaUj  which  is  the  time  appointed  for  the  bankrupt't 
finifhing  his  examination. 

This  is  a  penal  law,  and  a  fevere  one,  for  it  reaches  to  the 

life  of  the1>ankrupt^  and  therefore  a  cou;^  nji  equity  will  not 

lend  its  aid  to  fuch  a  profecution,  by  ordering  the  clerk  of 

the  commiffion  to  attend  at  the  Old  BaiUy  with  the  proceedings 

under  the  commiffion,  but  the  petitioner  muft  go  on  in  fudi 

manner  as  the  law  prefcribes  to  prove  him  a  bankrupt,  and  a 

felon  within  the  intent  and  meaning  of  the  a£l;  of  parliament  | 

and  therefore  would  not  grant  that  part  of  the  petition,  wbidi 

relates  to  this  intended  profecution  of  Comerlan  the  bankrupt. 

^"^7/  ^"f '       ^^^  Macclesfield  did  in  more  inftances  than  one  fuperfede  a 

K^er  hi^ffa  commiffion  of  bankruptcy,  where  the  bankrupt  had  not  furren* 

4u»  time,  if    dered  himfelf  within  the  42  days,  if  there  did  not  appear  to  be 

^Ttob^M^*^  any  intention  in  the  bankrupt  of  defrauding  his  creditors  by 

imaition  ofdc-  ^^ot  appearing  within  the  time  appointed,  and  where  his  abfence 

DraodiBf  hit  era-  proceeded  rather  from  an  ignounce  of  the  confequence  or  ac« 

S^Sj*^  fcJiC  cident  j  and  his  Lordlhip  took  this  method  to  prevent  a  pro- 

nX  inftincet,       fecution, 

^^^^ffiL^  But  there  is  no  occafion  to  do  any  thing  of  that  fort  here, 
cJdCTtop'e^t  as  it  is  not  probable  the  petitioner  will  be  able,  upon  the  cir- 
fuch  %  proAcv-  cumftances  of  this  cafe,  to  fupport  fuch  a  profecution. 


See  Owen,  ,37.  (Nn)  ituU  ajS  to  cotttingettt  ttt^itm  in  refpcct  to  pitiM 

lWiU:34«. 

Oneber  the  20th,  1744^ 

Ex  parte  Groome. 

Vide  under  the  dlvifion.  Contingent  Dehts^ 

December  the  23d,  1751. 
Ex  parte  Elizabeth  MichelU 
Vide  under  the  fame  divlfion. 

(Oo}Xiitl 


(60)  Kale  as  to  mafual  fiebtis  and  cre&tto»         see  cnen.  156. 

January  the  22d,  1741,  and  March  the  31ft;  1742. 

tx  parti  Henry  Lanoy  Hunter,  Efq.     In  the  matter  of  Jamis 
Huntir  and  Lotb  Specbt^  bankrupts. 

R.  James  Hunter  and  Mr,  LsthSpecbi  wefe  partners  in  Cafe  124. 
trade,  and  the  t^tnls  of  the  articles  were,  that  the  flock  a  lends  a  fttm 
M  cbnfift  of  4506  /•  and  that  this  fum  of  money  fhould  be  ^^  '^**^  *<>  <>■« 
put  in  by  Hunter  only,  and  that  he  fhould  be  entitled  to  two-  o^"feniriJy!'be 
thirds  of  the  profit  of  the  trade,  and  Specbt  to  the  remaining  kodt  the  (une to 
one*third  ;  but  as  to  the  principal  fum  of  4500/.  the  articles  «*»«  pa«««^ip 
provided  that  it  fhould  belong   wholly  to  Hunter*     Under  c[Jmiuficir*if 
tbefe  reftrifiions  the  partners  entered  upon  trade,  and  more  taken  oat.   Ak 
money  being  wanted  to  carry  it  on,  James  Hunter  applied  to  ^^^Sjt^'* 
his  brother  Mr.  XflM^ /i/«»/^r,  the  petitioner,  who  in  theyearon^he  joint  ef^ 
1733  advanced  him,  at  three  difTerent  times,  upon  his  note  of  tateofthebaol> 
hand,  the  fum  of  i50o/,  at  /^percent,  and  afterwards  gave  a^J^y^jf^"^. 
bond  for  this  money,  in  which  he  was  fingly  bound ;  for  Mr.  ly,  with  the  reft 
Spicbi  was  not  then  privy  to  any  part  of  the  tranfadion,  but  ^.  ^**®  P^tner- 
agreed  afterwards  that  James  Hunter  fhould,  in  his  own  name,  bJt  b^ay  of 
lend  this  fum  to  the  partnerfhip  ;  and  in  the  book  intitled,  circuity  he  ia  i»» 
Tbiprivati  account  of  cajh^  the  partnerfhip  flock  is  made  debt-  [i,**fn  *4/^^ 
et  to  Mr,  James  Hunter  for  the  1500/.  and  intereft  for  the  S't£t  partow 
loan  of  this  money,  at  the  rate  of  4,  per  cent,  to  be  allowed  vbol>«sp^tb« 
him  out  of  the  produce  of  the  partnerfhip  trade.  ^7tf^  wt- 

yixJJames  Hunter  having  in  his  pofTeffion  for  fafe  cuflody  nerlhipuade» 
twenty- five  Soutb-fea  bonds,  and  eight  Eaft-India  bonds,  which 
were  the  petitioner's  property,  did,  without  his  knowledge,  up* 
on  the  fecurity  of  the  feveral  bonds,  borrow  of  the  bank  of 
England  in  November  1']'^$^  3000/.  and  afterwards  lent  that 
fom  too  at  the  like  intereft  to  the  partnerfhip  trade,  and  made 
an  entry  in  the  fame  manner  with  the  former  made  in  the  pri-* 
vate  calh  book. 

Mr.James  Hunter  and  Mr.  Specbt  having  become  bankrupts 
;  in  Jufyhttf  a  joint  com miffion  of  bankruptcy  ifTued  againfl 
them  as  partners,  and  they  were  declared  bankrupts,  and  Sa-^ 
nuil  Nicbolfon  chofen  afSgnee. 
I  The  petitioner  applied  to  the  commiflioners  to  be  admitted 
\  X  creditor  for  the  two  fums  of  1500/.  and  3000/.  on  the  bank- 
^  nipts  joint  eftate,  who  refufed  to  admit  him  to  prove  the 
I  fame  %  and  therefore  prays  that  his  Lordfhip  would  order  that 
the  petitioner  fhould  be  admitted  a  cre«w/^or  upon  the  joint 
eftate  for  the  feveral  demands ;  and  in  ca/e  the  court  fhould 
not  think  fit  to  admit  the  petitioner  a  creditor  for  the  feveral 
debts  under  the  partnerfhip  eflate,  that  then  he  might  be  ad- 
mitted a  creditor  for  the  fame,  upon  the  refpe£tive  feparate 
eftate  of  James  Hunter.  -» 

To  intitle  the  petitioner  to  come  upon  the  joint  eflate,  it 

Ifii  fuggefled  that  though  the  money  was  borrowed  by  one  of 

J.  the 


the  paitners,  and  fecurity  given  by  him  only,  yet^  as  it  came 
to  the  trie  of  the  partnerfbip,  that  he  ought  to  be  admitted  tg 
come  in  as  a  creditor  upon  the  partnerfhip. 

Lord  Chancellor :  My  opinion  is,  that  the  petition  ought  to 
be  difmiiTed,  but  without  prejudice  to  the  petitioner's  bring- 
ing a  bill,  if.  he  fhould  think  proper,  to  have  the  benefit  of 
the  fame  matter  which  he  now  infifts  on. 

It  has  been  contended  on  the  part  of  the  petition,  that  the 
money  in  queftion  was  jointly  lent  to  the  partners;  but  that 
is  exprefly  contradided  by  their  own  affidavits,  for  they  ad- 
mit particularly  the  1500/.  to  be  lent  to  James  Hunter  with 
an  intention  that  he  ftouid  apply  the  fame  for  the  benefit  of 
the  partnerfhip;  the  confequence  of  this  is,  that  here  are 
plainly  two  contrads,  one  as  between  Henry  Lanoy  Hunter  an4 
yamei  Hunter^  the  other  as  between  James  and  his  partner.     , 

As  this  is  the  cafe,  there  is  no  ground  for  the  petitioner's 
coming  in  as  an  immediate  creditor  for  this  money  upon  the 
partnerfhip  eflate  ;  but  then  it  has  been  faid  that  by  a  circuity 
the  petitioner  may  have  the  fame  kind  of  relief;  for  if  the 
money  which  was  advanced  by  Henry  to  James  was  lent  by 
James  to  the  partnerfhip  eflate,  then,  as  James  might  have 
come  in  as  a  creditor  for  this  fum  upon  that  eflate,  the  peti* 
tioner  will  be  intitled  to  fland  in  the  place  of  JameSy  and  to 
have  the  fame  remedy  as  he  would  have  had. 

But  I  do  not  know  any  determination  of  the  court  which 
has  gone  fo  far  in  a  cafe  of  this  nature.  Mr.  Murray  has  put 
this  matter  in  another  way  ;  he  fays  that  there  is  no  occafion 
for  the  petitioner  to  make  ufe  of  a  circuity  in  this  cafe,  but 
that  he  ought  to  be  let  in  originally  upon  the  partnerfhip 
eflate,  becaufe  Specht  had  no  interefl  in  the  capital,  for  by  the 
articles,  if  James  fhould  happen  to  die  during  the  life  of  Speebtt 
the  whole  principal  of  the  4500/.  was  to  go  to  the  executor  of 
James. 

But  it  would  be  going  too  far  to  fay,  that  any  fecret  agree* 
ment  which  partners  enter  into  between  themfelves,  can  hin« 
der  thofe  that  immediately  truft  the  partnerfhip  eftate  from 
having  their  compleat  fatisfa£tion  out  of  it. 

The  only  method  therefore  wherein  the  petitioner  can  have 
his  fatisfa^ion  out  of  the  partnerfhip  eflate,  is  by  way  of 
circuity  by  flanding  in  the  place  of  James. 

Confider  what  great  inconveniencics  would  follow,  in  cafe 
this  dodrine  fhould  prevail.  In  the  firfl  place,  thofe  that  are 
plainly  creditors  upon  the  partnerfhip  eflate,  muftbeat  liberty 
to  controvert  whether  the  fad  is  as  flated  by  the  articles,  that 
the  whole  4500/.  was  brought  into  the  partnerfhip  eftate  by 
Hunter  only;  in  the  next  place,  fuppofing  this  was  the  fafi, 
yet,  in  refpedl  of  jlrangers,  the  money  muft  be  confidered  1% 
brought  into  the  partnerfhip  eftate  by  both. 

For  thefe  reafons  his  Lordfbip  faid  he  would  not  determine 
this  matter  in  favour  of  Mr.  Henry  Lanoy  Hunter,  upon  a  peti- 
tion, but  would  have  him  to  bring  a  bill  for  this  purpofe,  H 
if  he  Ihould  be  fo  advifed,  Vfou 
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Upon  which  the  Attorney  general,  who  was  counfel  for  the 

]iifctitioner,  faid,  thzt  in  Lavington  v.Paul^  before  Lord  Talboty 

to  the  beft  of  his  remembrance  it  was  determined  that  in  cafes 

of  this  nature  the  party  might  be  allowed  to  have  his  fatisfac- 

tion  out  of  the  partnerfliip  eftate.     The  petition  upon  this  wa$ 

ordered  to  ftand  over  to  fearch  for  precedents. 

Upon  the  '^liioi  Marchy  1742,  the  petition  came  on  again* 

Mr.  Attorney  general,  who  was  counfel  for  the  petitioner.  Where  one 

confidered  him  as  ftanding  in  the  place  of  the  bankrupt,  and  as  ^u^^orc*^"  e 

the   partnerlhip    was  increafed   by  the  money  lent   by   Mr.  from"thc*pm-*' 

Jama  Hunt^y  he  faw  no  reafon  why  one  partner  might  not  be  ncrftipftock 

a  debtor  to  another,  and  in  fupport  of  this  argument  he  cited  am"„nted^o'*ti,e 

a  cafe,   gx  parti  Drakiy  December  the  20/A,   173S,  before  Lord  orhtxhzizt'igYiX 

Talbot,  wbiTi  there  were  two  partners,  and  one  had  taken  out  more  *°  ^^^^  "P<>» 

nmtij  from  the  partnerjhip  flock  than  his  Jhare  amounted  to,  and  \^^  ©rthat 

Aertfwi  hecame  a  debtor  for  fo  much  5   and  my  Lord  Talbot  was  partner  fr% 

9f  opinion,,  that  the  partnerjhip  creditor  had  a  right  to  come  upon  the  ^^^^^* 

ppirati  oftato  of  the  partner  who  was  fo  indebted. 

Mr.  Murray  cited  a    cafe  ex  parte  Gilbert  Brown,  the  /^h  of  Two  partners 

March)  1 725.   There  two  partners  agreed  to  borrow  a  fum  of  money  "s;**  to  borrow 
^     ^»    \r'    ^  t  A'       t  /.    7  /  t      J   y.  ^  a  fum  of  money, 

for  tbo  ufi  if  the  partnerjbtp,  but  one  of  them  only  gave  a  bond  for  but  one  only 

ficuring  the  payment,  and  the  other  was  a  witnefs  to  it  5   this  money  gives  a  bond, 

was  afterwards  entered  in  the  cajh  book  of  the  partnerjhip,   a  joint  *"?  *^wltnef«  to 

lommiffioH  taken  out  againji  them,  and  the  obligee  denied  by  the  com-  it,  the  money 

Wttffioturs  to  be  admitted  a  creditor  ;  but  Lvrd  King  on  his  petition  afterward* enter. 

ttw  of  opinion  that  he  ought   to  be  admitted,    and  direSfed  ac-  \^^  \{^t 

teriingfy.  partner/hip,  a 

So  in  the  prefent  cafe,  the  partnerfliip  being  in  want  of  mo-  3°;"'^  commiffion 

-f,  1*^-  j-r  ^i.J  taken  out,  obli- 

ncy^  one  or  the  partners  borrows  it,  and  gives  a  (eparate  bond  ge- is  intitied  ta 
indeed  for  it,  but  ftill  the  money  came  to  the  ufe  of  the  part-  be  admitted  a 
nerlbip;  then  the  queftion  will  be,  whether  the  obligee  fhall  be  "editor. 
admitted  to  come  in  as  a  creditor  upon  the  joint  commiflion  ? 
But  fuppofeyour  Lordfhip  fhould  be  of  opinion  that  the  obli- 
gee cannot  come  in  upon  the  joint  eftate,  I  would  fubmit  it  to 
you  that  he  can  clearly  come  in  as  a  creditor  upon  the  feparate 
eftate  of  James  Hunter,  for  if  there  had  been  no  bankruptcy  the 
partners  could  not  have  made  a  dividend  of  the  joint  ftock,  till 
this  money,  which  James  Hunter  lent  to  the  partnerfhip,  had 
been  firft  taken  out  of  it. 

Joint  creditors  have  no  right  to  anything  but  what  is  pro- 
perly the  joint  eftate,  and  if  this  money  had  not  been  lent,  the 
partnerfhip  fund  would  have  been  4500  /.  lefs  than  it  is  now  ; 
and  it  would  be  an  extreme  hard  cafe,  where  there  has  been 
fuch  a  large  incrcafeof  the  fund  by  the  means  of  a  third  perfon, 
if  he  (hould  not  be  allowed  to  come  in  as  a  creditor.  The  rules 
eftablifhcd  In  this  court  in  relation  to  bankruptcies  are  not 
founded  upon  the  afts  of  parliament,  merely,  but  upon  equi- 
table conftrudions ;  and  to  lay  it  down  for  a  rule,  that  nothing 
Ihall  intitle  a  perfon  to  come  in  as  a  creditor  upon  the  joint 
eftate,  but  where  partners  are  jointly  bound,  notwithftanding 
the  money  has  been  applied  to  the  ufe  of  the  partnerfliip,  is  not 
it  very  equitable  one. 

You  I.  a  Mr. 


ai6  Bwlrupu 

Mr.  Bravn  i  contra. 

Thei'e  is  no  foundation  for  the  petitioner  to  be  admitted  a 
creditor  on  the  partnerlhip  account,  as  this  is  a  difpute  be- 
tween two  fets  of  contending  creditors. 

No  doubt  but  payment  of  money  may  raife  a  confideration* 
and  make  it  a  debt,  an^  fo  viawrfd  it  may  not  raife  a  conilder- 
ation  ;  but  it  is  pretended  that  at  that  time  this  money  was  ad- 
vanced, Mr.  Hinry  Lanoy  Hunter  knew  the  partnerfliip  would 
be  liable  to  anfwer  it  to  him  ;  it  appears  from  his  own  evi« 
dence  that  he  lent  it  merely  upon  the  credit  of  his  brother  Mr. 
Jamis  HuntiTj  and  if  it  (hould  extend  further)  it  would  be  at- 
tended  with  great  inconveniencies. 

The  open  and  publick  books  do  not  mention  it  as  a  loan ;  it 
is  only  a  private  caib  account,  which  they  might  have  funk  if 
they  pleafed,  as  it  was  intended  for  their  private  ufe  only.  Now 
creditors  would  never  be  fafe,  if  near  relations  of  banknipts, 
as  in  this  cafe,  may  fet  up  a  demand  or'not  againft  the  partner- 
ihip,  juft  as  the  event  turns  out,  viz.  whether  the  feparate 
eftate  or  the  joint  eilate  of  the  obligees  will  anfwer  beft.  Could 
Mr.  Lanoy  Hunter^  who  lent  this  money,  have  brought  an  ac- 
tion againft  Mr.  Specbt  the  other  partner  ?  I  apprehend  clearly 
he  could  not. 

The  nextconfideration  is,  whether  the  petitioner  has  any  right 
to  ftand  in  the  place  of  James  Hunter^  and  by  that  means  be 
intitled  to  recover  this  money  before  the  joint  ftock  is  divided  ? 

I  will  not  difpute  the  petitioner's  right,  if  the  bankrupt  had 
any,  and  therefore  confider  it  merely  as  the  bankrupt's  cafe^and 
fuppofing  there  were  no  feparate  creditors,  then  the  whole  fund 
in  the  firft  place  muft  go  to  fatisfy  the  partnerfliip  creditors; 
and  the  bankrupt,  if  there  is  anyfurplus,  is  intitled  to  that  only. 

Lord  Chancellor  :  \Ji  quejiiony  Whether  the  petitioner  is  in- 
titled  to  come  in  as  a  creditor,  upon  the  joint  eftate  of  the  bank- 
rupts immediately,  and  dlredly  with  the  reft  of  the  partnerfhip 
creditors  ? 

7.d  quejiion.  Suppofinghe  is  not  immediately  and  dire£Uy  in- 
titled,  whether  he  is  not  intitled  to  come  in  by  a  circuity,  which 
this  court  allows,  as  ftanding  in  the  place  of  'James  HunUr^ 
who  has  paid  the  money  to  the  ufe  of  the  partnerfhip  trade  f 

The  firft  queftion  ought  to  be  confidered  in  the  firft  place, 
bccaufe  if  the  petitioner  is  immediately  Intitled,  then  there  isno 
occafion  to  have  recourfe  to  the  circuity. 

But  I  am  of  opinion  that  he  is  not  immediately  and  diredly 
intitled,  and  the  evidence  upon  his  own  affidavits  rather  turn 
againft  him,  for  a  man  muft  be  a  creditor  by  force  of  fome 
contratft,  either  exprefsor  implied  :  as  where  goods  are  deliver- 
ed, though  no  exprefs  contract,  the  law  implies  one,  and  an 
ajfumpftt  will  lie.  j  but  according  to  the  account  Mr.  Specbt^  the 
other  partner,  gives  of  this  tranfa<£tion,  Mr.  Lanoy  Hunter  had 
neither  an  exprefs  nor  implied  contraft  with  the  partnerftiip. 

Mr.  Speckt  agreeing  that  James  Hunter  fliould,  in  his  own 
name,  lend  this  money  to  the  partnerihip,  explains  in  what 

manner 
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manner  Specht  meant  to  borrbw  money  for  the  ufe  of  the  part- 
jierfliip,  and  does  by  no  means  prove  that  he  intended  the  part* 
jnerfhip  fund  (hould  be  a  fecurity  to  the  petitioner. 

It  is  very  true  there  might  have  been  a  loan  to  the  partner- 
Clip,  notwithftanding  the  notes  were  given  \>y  one  of  them  only, 
and  if  the  contraft  had  been  originally  between  the  petitioner 
and  both  the  pattners,  though  the  bond  is  executed  by  one 
only,  yet  it  would  be  confidered  as  a  collateral  fecurity,  and 
both  of  them  would  have  been  liable  notwithftanding. 

Upon  the  whole  of  the  queftion,  James  HunUr  only  appears 
to  have  lent  the  1500/.  to  the  partnerOiip,  and  the  petitioner 
does  not  feem  fo  much  as  to  have  it  in  his  thoughts. 

As  to  the  3000  /.  borrowed  of  the  bank  upon  the  fecurity  of 
the  Smtb-fia  ftock,  and  Eaft-India  bonds,  which  were  the  pro* 
pcrty  of  the  petitioner  ;  Mr.  Jama  Hunter^  by  a  mifapplication 
and  abufe  of  his  truft,  has  procured  this  money,  and  lent  it 
upon  the  fame  terms,  and  in  the  fame  manner,  as  he  did  the 
1 500/.  to  the  partnerfhip  trade,  as  appears  by  the  private  ca(h 
account. 

Now  in  that  book,  James  Hunter  is  made  debtor  on  one  fide, 
and^^  contra  creditor,  and  therefore  I  cannot  call  it  the  ac- 
count of  any  other  perfon. 

So  that  upon  the  firft  point,  I  am  clearly  of  opinion,  that  the 
petitioner  cannot  bediredly  and  immediately  intitled. 

As  to  the  fecond  queftion,  his  coming  in  byway  of  circuity, 
I  own  formerly  I  was  very  doubtful,  but  now  I  am  of  opinion, 
that  Mr.  Henry  Lanoy  Hunter  \s  this  way  intitled. 

The  principal  obfcurity  in  this  cafe  has  arifen  from  his 
counfePs  infifting,  that  the  petitioner  ought  to  ftand  in  the 
place  of  James  Hunter^  who  is  one  of  the  bankrupts  ;  for  by 
this  means  they  have  confined  it  merely  to  the  feveral  lights  in 
which  he  ftands. 

Now  it  iscertain,y<?w^j//«»/^himfeIfcanhave  nofttisfaSion 
butoutof  the  furplus  which  (hall  remain  after  the  joint  creditors 
arc  paid ;  but  as^  between  difl^erent  forts  of  creditors,  it  isotherwifc. 

The  truth  of  the  thing  is  this,  Henry  Lanoy  Hunter  being  a 
feparate  creditor  to  James  Hunter^  is  intitled  to  have  bis  fatis- 
fadiion  out  of  every  thing  which  can  be  confidered  as  the  fepa- 
rate eftate  of  James^  and  therefore  the  rules  which  the  court  go 
by,  with  regard  to  the  diftribution  of  bankrupts  efFeds,  will  be 
a  material  confideration  in  this  cafe. 

Joint  creditors,  where  there  are  no  feparate,  may  e?fhauft  Jo^nt  credltoTi, 
both  the  joint  and  feparate  eftate,  till  their  debts  are  paid,  and  "l^lt^^^mlf 
the  bankrupt  wjll  not  be  intitled  to  a  fliilling  till  the  joint  ere-  exhauft  both  the 
ditors  are  fully  fatisfied  5  but  where  there  are  feparate  as  well  as  Jo'"^*»V^^^P«^*« 
joint  creditors,  tho*  as  I  faid  before,  in  the  cafe  of  the  bank-  tt«e arcb^h'* 
rupts,  the  feparate  eftate  (hall  be  equally  applied  ;  yet  as  be- joint  and  feparate 
tween  joint  and  feparate  creditors  it  is  otherwife,  for  the  joint  l^^"***'**'*'  *^ 

be  applied  to  the  fatUfi^ion  of  tbejeint,  and  the  feparate  eftate,  to  the  faiiifadioa  of  the  fepaiatt 
creditors. 

Q^  2  eftate 
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eftate  fliall  be  applied  to  the  fatisfafiion  of  the  joint,  and  the' 
feparate  eftate  to  the  fatisfadion  of  the  feparate  creditors. 

Suppofe  a  joint  commiflion  againft  two  partners,  and  a  fe- 
parate commiffion  likewife,  and  the  alfignees  under  the  joint, 
poiTefs  themfelves  of  any  fpecifick  part,  the  bankrupts  them- 
felves  could  not  take  away  this  fpecifick  part,  tho'  they  had  a 
diftindl  and  a  joint  property  in  it,  yet  it  is  every  day's  experi- 
ence, that  the  affignees  under  the  feparate  commiffion  tnay^ 
do  it,  upon  application  to  this  court. 

Suppofe  thefe  partners  had  never  become  bankrupt  to  the  end 
of  the  partnerfliip,  and  they  had  fettled  accounts,  muft  not  the 
demand  Mr.  James  Hunter  had  upon  the  partner(hip  be  taken 
out,  before  a  divifion  could  be  made  of  it. 
If  there  be  a  fur-      This  ihews  clcarly,  that  Mr.  James  Hunter  was  a  creditor  «p- 
^Ite  eftate  ^^^^  ^"  ^^^  J^'"^  ftock,  then  it  follows  that  the  creditors  of  his  fepa- 
the  joint  credi-   fate  eftate  have  a  right  to  this  in  the  firft  place ;  indeed  if  there 
tors  arcintitlcd   fhould  be  any  furplus  of  the  feparate  eftate,  after  this  money  is 
^pt'has  no'''^'  paid,  the  joint  creditors  will  be  intitlcd  to  it. 
right  to  any  And  this  determination  is  according  to  the  rule  of  the  court, 

thing  till  they    \^  regard  to  the  diftribution  of  bankrupts  efFcdls  upon  a  view 
a;ciuiiy fausBtd.  ^^  ^^^  different  rights  of  creditors. 

November  the  4th,  1743. 

Bromely  and  others,  creditors  of  Sir  Stephen  Evance^  Plaintiffs. 
Goodere^  furviving  affignee  of  Sir  Stephen  Evance,  7  jx  r-^jj^^ts 
and  others,  ■■'  ■  J 

f^iJe  under  the  divifion^  Rule  as  to  the  Certificate  of  a  Bankrupt. 

October  the  20th,  1744. 

Ex  parte  Groorae. 

Vide  under  the  divifion^  Contingent  Debts. 

June  the  8th,  1748. 

Cafe  125.  Ex  parte  Detzc. 

A  Packer  tnay    .^      — -  ^v      •,.  i^.  ,    ,  » 

retain  goods  till    [V^R*  Norton  Nuholls^  z  merchant,  borrowed  of  the  pctiti- 

^^icco^f'"lckin  -JLyJL  °"^^  ^^^  ^""^  ^^  5^0  ^-  ^^^  which  he  gave  a  note  of  hand, 
andlfVhasTn-  afterwards  he  fent  the  petitioner,  who  was  a  packer,  fix  balcsof 
other  debt  due  to  cloth  to  pack  and  prefs ;  fome  time  after  Nicholls  paid  off  a  part 
!l'l^'^TJ^!h.^^^^^  500/.  and  intereft  for  the  remainder,  and  then  alked 

lame  perion,  the    ,  .-'.  .n-        ..«i 

goods  fhaii  not  the  petitioner  if  he  would  have  the  whole  paid  off,  which  the 
bctakenfrom  petitioner  declined,  and  then  the  old  note  was  delivered  up, 
}'a?]  Ihc  whde,  ^"^  ^  '?^^  ^^^  S'^^"  ^^^  ^^^  remainder:  Before  the  remainder 
DotwithiisnJing  was  paid,  and  before  the  6  bales  were  taken  out  of  the  petition- 
bccomeTblnk-  ^^'^  ^uflody,  NicJjoIIs  became  a  bankrupt,  and  it  was  agreed 
ruptrsccBbck;^^'ween  the  petitioner,  and  the  affignees   of  Nicholls  under 

2icp.  6^^.  the 
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the  comtniilion,  that  it  fliould  be  determined  in  a'fummary 
way,  upon  a  petition  to  Lord  Chancellory  whether  the  petitioner 
could  retain  the  fix  bales  till  his  whole  debt  was  fatisfied. 

N.  B.  There  were  no  goods  in  the  hands  of  the  petitioner, 
when  he  firft  lent  the  money,  nor  had  there  been  deal- 
ings between  them  for  many  years. 

It  alfo  appeared  there  was,  at  the  time  of  the  bankruptcy, 
19/.  due  tQ  Daze  for  the  packing  and  preffing  thefe  bales^ 
and  there  was  due  from  Deeze  to  NicholU  near  that  fum  for  wine. 

Lord  Chancellor :  lam  of  opinion  that  under  the  circum- 
ftalices  of  the  prefent  cafe,  the  affignees  have  not  a  right  to 
take  thofe  goods  from  the  petitioner,  without  making  him  a 
fatisfadion  for  his  whole  debt. 

Notwithftanding  the  rules  of  law  as  to  bankrupts  reduce  all 
creditors  to  an  equality,  yet  it  is  hard  where  a  man  has  a  debt 
due  from  a  bankrupt,  and  has  at  the  fame  time  goods  of  a 
bankrupt  in  his  hands,  which  cannot  be  got  from  him  with- 
out the  affiftance  of  law  or  equity,  that  the  affignees  (hould 
take  them  from  him  without  Satisfying  the  whole  debt. 

And  therefore  the  claufe  in  the  aS  of  parliament  of  the  Th^re  have  been 
5  Geo.  2.  relating  to  mutual  credit,  has  received  a  very  liberal  !JJu"fu"j["  p  ^ 
conftrudion,  and  there  have  been  many  cafes  which  that  in  the  aft  cf  par- 
clau/e  has  been  extended  to  where  an  a£lion  of  account  would  liament  relating 
not  lie,  nor  could  this  court  upon  a  bill  decree  an  account.    harbeen*Lt^d- 

The  queftion  then  will  be,  whether  there  is  any  fpecificked,  where  nei- 
lien  on  thofe  goods  in  the  petitioner's  hands,  either  by  ex-  ^^*='  *"  '^'o" 
prcfs  contradl,  or  from  the  nature  of  the  dealing  j  if  not,  j°g^^"°"°^JJ^" 
whether  there  \%  any  mutual  credit  and  account.  this  court  decree 

To  be  fure  packers  may  retain  goods  till  they  are  paid  the  ®^« 
price  and  labour  of  packing,  and  fo  other  trades  may  retain 
in  the  like  manner,  therefore  thefe  goods  were  in  the  peti- 
tioner's hands  in  the  nature  of  a  pledge  for  fome  part  of  his 
debt,  that  is,  the  price  of  the  packing  ;  and  what  right  has  a 
court  of  equity  to  fay,  that  if  he  has  another  debt  due  to  hitn 
from  the  fame  perfon,  that  the  goods  fball  be  taken  from  him 
without  having  the  whole  paid  } 

In  the  cafe  of  Demainhray  v.  Metcalfe^  before  Lord  Cowper^ 
2  Vern^  691.  he  faid,  he  looked  upon  it  as  an  account  cur- 
rent between  the  pawner  and  pawnee ;  the  prefent  cafe  1  think 
is  ilronger,  for  here  the  goods  are  undoubtedly  a  pjedge  in  the 
petitioner's  hands  for  part  of  his  debt. 

It  is  very  hard  to  fay  mutual  credit  fhould  be  confined  to^^"tual  credit  is 
pecuniary  demands,  and  that  if  a  man  has  goods  in  his  hands, p^^^y^?^^^"'^^® 
belonging  to  a  debtor  of  his,  which  cannot  be  got  from  him n^ands  only,  but 
without  an  aftion  at  law,  or  bill   in  equity,  that  it  fhould>*  ^  °"."  ^" 
not  be  confidered  as  mutual  credit ;  and  Lord  Cowper^s  opinion^a^/s  belonging 
plainly  favours  that  conftrudtion,  for  he  looked  upon  thejewelsto  a  debtoi,  it 
pawned^  and  notes  given,  as  an  account  current  between  them.  ^*^*  f^^^h"'*^^'* 

And  here,  though  if  there  had  been  no  bankruptcy,  in  an 
a£lion  for  thefe  goods,  the  debt  could  not  have  been  fetofF, 
yet  ^s  the  claufe  of  mutual  credit  has  been  extended,  I  think 
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It  may  come  witbin  that  rule,  efpecially  as  here  is  an  account 
between  them,  on  the  one  fide  19/.  due  for  packing,  &r.  on 
the  other  fide  much  about  the  fame  fum  due  to  the  bankrupt's 
efl:ate  for  wine. 

Nwemhir  the  25th,  1749. 

Billon  V.  Hide. 

yiJi  under  the  Hvifton^  Rule  as  to  Drawers  and  Inderfirs  of  Bills 
of  Exchange. 

Jngujl  tht  1 6th,  1753. 

J?«  ^or// Charles  Prefcot :  In  the  matter  of  Pf-e/coi  a  bank- 
rupt, and  brother  to  the  petitioner. 

Cafe  126/  'T^HE  petitioner  a  creditor  for  two  debts,  one  of  loo/.  and 
The petitaoner  t  A  ^^^  Other  of  lo/.  and  at  the  fame  time  a  debtor  upon 
creHicor  of  the  bond  given  to  the  bankrupt  for  340/.  payable  on  the  4th  of 
bankrupt  for  March  1 756,  with  lawful  intercft,  applies  to  the  court,  that 
mnda  debi"to  ^e  may  be  at  liberty  to  fet  off  his  demand  of  no/,  as  far  as  it 
htm  upon  bond  will  go  againft  the  intereft  and  principal  due  on  the  bond, 
^°' 340A  W»ble  jj„ j  ^^Qf  jjg  obliged  to  prove  his  debt  under  the  commiffioOi 
^rJ*i756,     and  take  a  dividend  only  upon  it. 

With  lawful  in- 

tercftj  applies  that  .he  may  fet  off  his  demand  of  lie/,  a^ainft  the  princ'pal  and^interrft  due  on  tiie  bond 
as  far  as  ii  wiil  go»  and  not  be  obliged  to  prove  hit  debt  under  the  comm i flic n,  and  taken  dividend 
upon  it  only.  Though  this  is  not  in  ftri^neit  a  mutual  debt,  yet  it  is  a  mutual  credit^  for  the  bank* 
rupt  gives  a  credit  to  the  petitioner  in  cunfideration  of  the  bond,  though  payable  at  a  future  day«  and  he 
gives  the  credit  for  the  debt  the  bankrupt  owes  him  upon  Ample  contra^,  and  therefore  within  ths^ 
equity  oi  the  5  Geo,  2.  An  account  dire&ed  to  be  taken  between  the  petitioner  and  the  bankropti 
and  the  balance  only  to  be  paid  to  the  aifignees. 

Lord  Chancellor :  No  cafe  has  been  cited  tome,  either  OQ 
one  fide  or  the  other,  and  therefore  I  muft  make  a  precedenti 
and  determine  it  on  the  rules  of  equity. 

The  time  of  payment  on  the  bond    is  not  yet  come,  and* 
therefore  the  condition  of  it  not  broken,  as  there  is  no  debt 
that  can  be  recovered  upon  it  till  the  4th  of  Mareb  1756. 

The  petitioner  infifts  he  is  not  to  be  compelled  tb  come  in 
as  other  creditors  to  prove  the  debt  of  iio/«  as  he  pays  inte- 
reft now  upon  the  bond,  and  in  1756  muft  pay  the  principal, 
but  that  he  has  a  right  to  fet  ofF,  and  therefore  prays  the 
no/,  may  be  deduced  out  of  the  principal  and  intereft  of  the 
bond,  and  founds  this  right  on  the  claufe  in  the  5  Geo,  2^ 
relating  to  mutual  credit. 

The  words  of  that  claufe  are,  "  That  where  it  (hall  appear 
^<  to  the  commiilioners,  that  there  hath  been  mutual  credit ' 
**  given  by  the  bankrupt,  and  any  other  perfon,  or  mutual 
^^  debts  between  the  bankrupt  and  any  other  perfon,  at  any 
*<  time  before  fuch  perfon  became  a  bankrupt,  the  commiC- 
^*  iloners,  or  the  affignees  of  fuch  bankrupt's  eftate,  (hall  ftate 
**  the  account  between  them,  and  one  debt  may  be  fet  againft 
^*  another ;  and  what  fhall  appear  to  be  due  on  either  fidci 
**  on  the  balance  of  fuch  account^  and  on  fetting  fuch  debti 

cc  agtioft 


^  igaioft  one  another^  and  no  more,  (hall  be  claimed  or  paid 
**  on  either  fide  refpcaively." 

It  has  been  objeded  by  the  counfel  againfi  the  petitioner,  that 
this  is  not  a  cafe  of  mutual  debts,  becaufe  the  z&.  means  debts 
aftuatly  due  \  and  here  one  debt  is  due,  and  the  other  not  due^ 
and  therefore  they  are  not  properly  mutual  debts. 

Before  the  making  of  this  a6l,  if  a  perfon  was  a  creditor, 
he  was  obliged  to  prove  his  debt  under  the  commiflion,  and 
receive  perhaps  a  dividend  only  of  2s.  6d,  in  the  pound  from 
the  bankrupt's  eftate,  and  at  the  fame  time  pay  the  whole  to 
the  aiEgnee  of  what  he  owed  to  the  bankrupt;  to  remedy  this 
very  ^reat  inconvenience  and  hardflilp,  the  z£\  was  made. 

It  is  very  true,  as  Mr.  C/arJtf  fays,  that  the  5th  of  Geo.  2. 
being  a  pofterior  a<£t,  mud  be  conftrued  with  a  reference  to 
thcjth  of  Ge§.  i.  cap.  31.  and  both  ads  confidered  together. 

Xakiog  it  upon  this  foundation,  what  will  be  the  refult  ? 

Suppofe  for  inftance  there  had  been  a  bond  from  the  bank- 
rupt to  Jt.  payable  at  a  future  day,  and  a  debt  owing  from  y/. 
on  fimple  contraA  to  the  bankrupt  for  a  lefs  fum,  the  account 
between  J.  and  the  bankrupt  (hall  firft  of  all  be  ftated,  and  one 
debt  fet  againft  the  other,  and  A.  (hall  be  intitled  to  a  pro- 
portionable dividend  of  fuch  bankrupt's  eflate,  pro  rata  with 
the  other  creditiM's,  **  difcounting  the  bond  payable  at  a  fu- 
*^  Cure  time,  after  the  rate  of  5  per  cent,  for  what  he  (hall  fo 
*^  receive,  to  be  computed  from  the  adual  payment  thereof, 
*^  to  the  time  fuch  debt  fliould  or  would  have  become  pay- 
♦•  able  in  and  by  fuch  bond.*'  Thcfc  are  the  words  at  the 
conclufion  of  the  claufe  in  the  ftatute  of  the  7th  of  Geo.  1. 
relating  to  creditors  whofe  debts  are  payable  at  a  future  day. 

Confider  it  then  the  other  way,  where  J.  is  a  debtor  to  the 
bankrupt  by  bond  papble  at  a  future  day,  and  a  creditor 
upon  his  eftate  by  iimple  contrad  for  a  lefs  fum,  would  it 
be  juft  and  equitable  that  he  (hould  be  obliged  to  prove  his 
debt  under  the  commiffion,  and  receive  perhaps  i  s.  only  in 
the  pound,  and  ]yet  when  bis  bond  becomes  due,  which  in 
feme  inftances  might  be  in  three  months  only,  pay  the  whole 
debt,  principal  and  intereff,  to  the  aifignee  under  the  commif- 
iion? 

This  may  indeed  in  ftridnefs  be  faid  not  to  be  a  mutual 
debt,  but  is  it  not  a  mutual  credit  ? 

The  bankrupt  gives  a  credit  to  the  petitioner  in  confidera- 
tion  of  this  bond,  though  payable  at  a  future  dayi  and  the 
petitioner  gives  the  bankrupt  credit  for  the  debt  he  owes  the 
petitioner  upon  fimple  contrad^ ;  and  therefore  I  think  this 
cafe  is  within  the  equity  of  the  5th  of  Geo.  2. 

Therefore  upon  the  petitioner's  agreeing  to  pay  the  balance 
forthwith  to  the  affignees,  which  the  aS  of  parliament  re- 
quires, let  it  be  referred  to  the  commiffioners  to  take  the  ac- 
count between  him  and  the  bankrupt,  and  let  what  ihall  be 
found  due  from  the  bankrupt,  at  the  time  of  the  bankruptcy. 
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he  deduced  out  of  what  ihall  be  due  on  the  petitioner's  boil^ 
for  principal  and  intereft,  and  the  balance  only  be  paid  by 
the  petitioner  to  the  affignees. 

Jugufi  the  gthf   1754- 

ft  Ve«.  582.  pi'  Ex  parte  Dumas  j  in  the  matter  of  Peter  Bartholomew  JuIUanf 
*°*-  a  bankrupt. 

Cafe  127.  rriHE  petitioners,  who  were  merchants  and  co-partners  at 
j)umai  and  o-  J^  Poris^  had  dealings  with  John  Jullian  the  father,  and 
thcrs,  thcpcti-   ^j^g  bankrupt  his  fon,  who  were  merchants  in  London^  and 

tionerSy    drew  *  '  ' 

bUls  of  exchange  CO-partncrS. 
on  JuUian  and 

foo  for  XI 15/.  and  undertook  to  make  remittances  to  pay  the  fame,  and  at  the  Gune  time  teqoiiate^ 
them  that  thrfe  bills  were  for  the  proper  account  of  the  petitioner's  bcoA  at  Cadixy  and  defired  tlic 
yuUians  would  keep  a  difiinft  account,  and  diAingoini  I'uch  new  account  by  the  letter  G  bdlic  the 
mitial  letter  of  the  firft  partner's  name  at  CadJzi,  Bills  drawn  on  Vanneck  and  Company  in  Lamtm  Cft 
the  amount  of  1 146/.  115.  11^.  remitted  accordingly.  The  yuUians  by  letter  acknowledge  the  receipt 
thereof,  and  promiie  the  petitioners  to  give  credit  in  the  account  G.  Jullian  'he  father  died  thr.  »5lh 
of  February  laft.  The  day  befoie  the  fon  flopped  payment,  he  got  two  of  thefe  remittances  difeouoted 
for  566/  115.  lid.  On  the  20th  of  March  a  commiflion  of  bankruptcy  iifued  againft  JuUUw  tbtibii. 
The  application  was,  that  the  affignees  may  be  directed  to  deliver  to  petitioners  the  ieveral  biUi  of 
2^46/.  lu    IX^.  or  pay  the  full  value. 

L^rd  Chancellor  of  opinion  the  fpecifick  bills  amounting  to  580/.  ought  to  be  delivered  by  tbeaffigneei 
of  JuUtan  to  the  peticionen.     As  to  thofe  which  were  difcounted,  the  petitioners  waived  their  dbum. 

The  petitioners  drew  feveral  bills  of  exchange  in  Duemier 
laft  on  yullian  and  his  fon,  amounting  to  1115/.  and  under- 
took to  make  remittances  in  order  to  pay  the  faid  bills,  and  at 
the  fame  time  acquainted  them  that  thefe  bills  were  intended 
for  the  proper  and  particular  account  of  the  petitioners  houfe 
at  Cadizj  and  deiired  them  to  open  a  new  account  for  thefe 
bills  in  their  books,  and  to  keep  the  fame  feparate  and  diftind 
from  their  own,  and  to  diftinguifh  fuch  new  account  by  the 
mark  or  letter  G.  being  the  initial  letter  of  the  name  of  the 
firft  of  the  partners,  who  have  the  management  or  diredion  of 
the  houfe  at  Cadiz. 

The  petitioners  did  accordingly  remit  to  yullian  and  his 
fon  feveral  bills  drawn  on  Vanneck  and  Company,  and  on  the 
other  merchants  in  London^  amounting  in  the  whole  to  the 
fum  of  1 146/.  II  jr.  11^. 

Jullian  the  father  and  his  fon,  in  a  letter  to  the  petitioners, 
acknowledge  the  receipt  of  the  feveral  bills,  and  exprefsly 
promife  to  give  the  petitioners  credit  in  their  new  account C 

On  the  25th  of  February  laft  Jullian  the  father  died. 

On  the  27  th  of  February^  the  very  day  the  creditors  of  the 
JulUans  met,  a  refolution  had  been  taken  by  Peter  the  fon  to 
flop  payrpent,  and  which  he  did  accordingly.  The  next  day 
he  ventured  tp  get  two  of  thefe  remittances  difcounted,  one 
for  300/.  and  another  for  266/.  lis.  iid.  making  together 
566/.    iij.   ji^. 

On  the  20th  qf  March  a  commifEon  of  bankruptcy  was 
awarded,  and  iflued  againft  Peter  Jullian  ;  and  James  Godin  zni 
Francis  Duval  of  London-t  merchants,  were  chofen  affignees. 

The  petitioners  \ti{\^   the  faid   bills  were  not  liable  to  be 

•  applied  or  converted  by  John  Jullian  and  his  fon  to  any  other 
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'tife,  or  on  any  other  account,  than  as  the  petitioner  had  di- 
rected and  charged ;  that  the  feveral  bills  now  remain  in  the 
bands  of  the  affignees,  or  if  the  bills  or  any  part  have  been  ap- 
plied to  any  other  ufe,  fuch  proceeding  was  not  only  a  gro& 
fraud,  but  abfolutely  illegal. 

They  pray  therefore  that  the  aflignees  may  be  ordered  to  de- 
liver to  the  petitioners  the  feveral  bills,  amounting  together  to 
the  fum  of  1146/.  11  j.  11  d.  and  in  cafe  it  ihall  appear,  that 
any  of  the  bills  have  been  received  either  by  the  faid  Julllan 
and  his  fon  before  the  father's  death,  or  by  Pettr  the  fon  fince 
his  father's  death,  or  by  the  afEgnees  fince  Pettr's  bankruptcy, 
that  in  fuch  cafe  the  aflignees  may  pay  to  the  petitioners  the 
full  value  of  fuch  bills. 

The  counfel  for  the  petitioners  infifled  the  bills  ought  to  be 
appropriated  to  the  particular  purpofe  mentioned  in  the  letter 
of  the  petitioners  to  xYi^JuUians^  and  that  while  the  bills  are  ih 
being,  they  belong  to  the  petitioners,  and  they  have  a  fpecifick 
lien  upon  them  wherever  they  are ;  but  as  to  thofe  which  were 
di'fcounted,  as  money  has  no  ear  mark,  they  waived  their  claim 
in  thdt  rcfpe(St. 

The  counfel  for  the  aflignees  relied  on  the  bankrupt's  affida- 
vit, in  which  he  denied  that  Z)2^;77tfx  and  Company  did  acquaint 
him  or  his  father,  by  any  letter  whatfoever,  that  thefe  bills 
were  intended  for  the  proper  and  peculiar  account  of  Dumas 
and  Company's  houfe  at  Cadizj  and  infifted  that  all  bills  are 
coniidered  as  ca(b,  and  that  merchants  have  credit  for  them  as 
iticb,  and  that  the  ufual  and  common  courfe  of  trade  and  bufl- 
nefs  amongft  merchants  is,  that  whenever  they  receive  any 
bills  from  their  correfpondents  abroad,  the  fame  are  blended 
with  their  general  ftock,  fo  as  to  anfwer  their  daily  payments, 
and  that  it  appears  by  the  bankrupt's  affidavit,  that  he  and  his 
father  frequently  paid  feveral  fums  to  the  order  of  one  corref- 
pondentinbills,or  in  money  received  for  the  difcount  of  bills  of 
•other  correfpondents ;  and  therefore  thefe  bills  ought  to  be  con- 
fidered  as  the  general  credit  of  the  Julliansy  and  muft  be  brought 
into  the  general  account. 

N.  B.  The  bankrupt  admitted  the  receipt  of  the  feveral  bills, 
and  that  the  petitioners  by  the  letter  that  inclofed  fuch  bills  de- 
fired  they  might  be  carried  to  a  new  account  to  be  intitled  C 
and  that  fince  his  father's  death  he  did  open  fuch  account  G. 
and  placed  the  fame  thereto  accordingly. 

LordChancillor:  The  prefent  is  a  very  plain  cafe  to  give  the  pe- 
titioners a  title  to  thofe  bills  which  remain  in  fpecieunnegotiated. 
'  It  has  been  truly  f^id  this  is  a  queftion  of  great  confequence 
to  the  trade  of  the  city  of  London-^  but  then  it  is  of  a  much 
greater  weight  in  another  refpeft,  that  the  property  of  one  man 
niay  not  be  diilipated  to  anfwer  the  debts  of  other  men. 

The  principal  view  I  do  admit  under  all  commiffions  of  bank-  The  ruleof  eq^*- 
.rupts  is,  to  put  creditors  as  near  as  may  be  on  a  level,   but  that  ^*^y  under  com- 
■muft  be  done  only  with  regard  to  the  bankrupt's  own  eftate,  for  ,';;pTc7«fendcnI 
1^  to  hit  own  dlaf  e«  aAd  not  to  oatters  which  are  not  relative  to  his  ei^tte  in  law  or  ec^ulty. 

if 
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if  the  matters  in  queftion  are  not  relative  to  his  eftate  in  law  or 

equity,  efpecially  in  equity,  the  court  will  be  of  opinion  that  the 

perions  who  have  either  the  legal  intereft  in  anything,  or  a  chofe 

in  adion,  which  is  an  equitable  intereft,  fhall  be  intitled  to  it, 

and  affignees  in  thefe  cafes  niuft  ftand  exa£Uy  in  the  fame  fitu« 

ation  with  the  bankrupt  himfelf,  or  otherwife  commiffioas  of 

bankruptcy  would  be  an  intolerable  grievance. 

Where  gooat  Suppofe  the  petitioners  had  configned  over  goods  to  JuUian  as 

J!a!^"*^  ^^  *     ^^^^  fadior,  and  he  had  fold  them,  and  turned  them  into  money, 

in  fpecie,  and     ^'^  principal  then  could  only  have  come  in  as  a  general  credi- 

fbttod  in  his       tor  Under  the  commiffion  ;  but  if ,  the  goods  had  continued  in 

tSaewnhittoik- ^P®^*^»  and  had  been  found  in  JuUUn*^  hands  at  the  time  of  his 

niptcy,  the  pria- hankruptcy,  it  would  have  been  otherwife,  and  has  been  fode- 

apai  it  intitled   termincd  in  feveral  cafes  \  and  even  contrary  to  the  exprefs 

iiot'^iredUori  ^^^^  ®f  ^^^  ftatutc  of  the  21  Jac.  I.  fadtors  have  beenez- 

at  large.  cepted  out  of  it  for  the  fake  of  trade  and  merchandize. 

"Where  goods  fo       '^^^  couft  of  Common  Pleas  in  a  cafe,  the  name  of  which  I 

configned  are      do  not  remember,  determined  that  notwithftanding  the  goods 

roM^and  the  '   fo  configned  were  fold,  yet  as  the  faftor  took  notes  inftead  of 

bfesSlrfmo^  money  for  them,  that  the  principal  was  intitled  to  the  notes, 

the  principal  in- 'and  hot  the  creditors  at  large. 

titled  to  the         The  letter  G.  appears  to  be  the  initial  letter  of  the  firft  part- 
'^^'*  ners  name  at  the  houfe  at  CdcUz. 

Thefe  bills  I  confider  as  appropriated  to  a  particular  purpofe, 
and  intended  to  anfwer  and  reimburfe  the  julUam  what  thejr 
Ihould  pay  on  this  fpecial  account,  for  by  being  indorfed  they 
could  negotiate  and  difcount  them;  580/.  appears  to  betkc 
amount  of  the  bills  left  in  fpecie. 

Upon  all  thefe  circumftances  it  would  be  the  hardeft  thing 
in  the  world  to  fay  thefe  bills  fliould  go  to  the  creditors  at  large, 
and  therefore  on  the  whole  I  am  clearly  of  opinion  that  the  fpe* 
cifick  bills,  amounting  to  580/.  muft  be  delivered  up  by  the 
ai&gnees  of  JuUian  to  the  petitioners  Dumas  and  Company,  or 
to  fuch  perfons  as  they  impower  to  receive  them,  and  order  ac* 
cordingly. 

Jlugujl  thit  loih^  1754. 

Ex  parti  Shank  and  others. 

Cafe  128.  A  Perfon  who  had  repaired  a  (hip  belonging  to  a  bankrupt, 
A  perfon  who  XjL  ^"fift^d  hc  had  a  fpecifick  lien  on  the  (hip  for  the  repairs,  aad 
repairs  a  ihip  has  was  noc  obliged  to  provc  it  as  a  debt  under  the  commiffion. 
KdeH^r^  w°*  '^  appeared  after  the  (hip  had  been  fo  repaired,  the  workman 
thetemkrapt  ^  if  delivered  it  to  the  bankrupt  who  employed  him,  and  therefore 
f  epaired  in  a  Lord  Chancellor  was  of  opinion  he  had  no  pretence,  under  die 
whiiroJTi^n  a  g«n«'*'  law  of  the  realm,  to  retain  till  he  is  paid,  becaufe  it  is 
voyage,  it  would  out  of  his  pofTcffion  \  and  though  the  law  of  Holland  gives  aper- 
^IfiL^******^^'  fon  who  repairs  a  houfe  or  (hip  a  fpecifick  lien,  there  is  no  fuch 
^  law  in  England^  and  confequently  he  m\itt  account  to  the  zf- 

fignees  for  10 1  /•  the  money  arifing  from  the  fale  of  this  0itp^ 
which  is  admitted  to  be  in  his  hands,  and  muft  come  under  the 

coQunifioii 
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conmiffion  for  the  debt  due  to  him  for  repairs,  and  ordered  ac- 
cordingly. 

If  the  fhip  had  been  repaired  in  a  foreign  port,  while  out      • 
upon  a  voyage,  it  would  have  been  otherwife  ^  but  being  re- 
paired at  home,  it  falls  exactly  within  the  cafe  of  Stevens  v.  Sole^ 
before  Lord  Talbct.     Vidi  this  cafe  fts^ced  in  the  caufe  of  Rjall 
and-R^///,  Jan.  27, 1749. 

Juguji  the  12th,  1754. 

Ex  parte  Ockenden  ^  in  the  matter  of  Robert  Mathews  j  a  banlc- 

rupt. 

THIS  petition  came  on  upon  the fa/«ri^ before,  and  was  Cafe  X20« 
adjourned  till  to-day  for  further  confideration.  !„  j^^,^^  ^^  ^ 

Robert  Mathews^  a  flour  fador  in  1752,  employed  the  pe-  commiffion  of 
titioner  as  his  miller,  who  had  confiderable  dealings  vrhYiMa-  S*"^ftS2J^^ 
thews  in  grinding  of  corn  for  him,  on  which  account  he  was  at  the  time  he  ' 
generally  indebted  to  the  petitioner  in  a  large  fum  of  money,  became  a  bank- 
who  always  had  in  his  hands  corn,  meal,  and  facts  of  Mathews,  [S'p^t'onfr  u 
fometimes  more,  fomctimes  lefs,  but  for  the  moft  part  fufficient  286A  7*.  loJU 
to  anfwer  the  fum  due  to  the  petitioner ;  and  for  this  reafon  the  ^^^  g"«>dingof 
petitioner  gave  Mathews  a  much  greater  credit  than  he  would  ia'hu'aiflody 
otherwife  have  done,  as  he  always  apprehended  the  corn,  meal,  36  loads  and  3 
and  facks,  which  he  had  in  his  hands,  to  be  a  fecurity  for  the  ^^^^-^^^^^ 
debt  due  from  Mathews.  bank^pt/^rt 

ground  and  pait 
fnndiilg,  befides  a  great  number  of  facks.  16/.  51.  was  due  to  the  petitioner  for  grinding  the  corn 
wbkh  was  in  hit  hands  at  the  time  Mathews  became  a  bankrupt.  The  -wheat  fold  by  the  allignees, 
Vy  agreement  between  them  and  petitioner,  without  prejudice  to  his  claim ;  be  now  applies  to  be  paid 
Uf  whole  debt  out  of  the  money  arifing  by  the  fale.  LordCbanctllor  of  opinion  the  petitioner  had  no 
ipecUkk  lien  upon  thecora  and  facks^  but  only  ^9  tatUi  as  it  due  for  grmding  the  corn  in  his  handi. 

In  March  lad:  a  commiflion  of  bankruptcy  ilTued  againfl:  Ala^ 
ihiwsy  and  being  declared  a  bankrupt,  Stephen  Wear^  and  three 
Other  perfons,  were  chofen  aflignees* 

At  the  time  Mathews  became  a  bankrupt,  he  was  indebted  to 
the  petitioner  in  286  /.  7 1.  10  d.  for  the  grinding  of  corn,  for 
which  he  gave  twopromiflbry  notes  of  100/.  each,  and  which 
became  due  before  the  bankruptcy,  and  the  petitioner  at  the 
fame  time  had  in  his  cuftody  36  loads  and  3  bufhels  of  wheat 
belonging  to  the  bankrupt,  which  was  fent  to  be  ground,  part 
whereof  was  then  ground  into  flour,  and  the  remainder  was 
then  grinding,  befides  a  very  great  number  of  facks,  and  which 
the  petitioner  depended  upon  having  as  a  fecurity  for  his  debt. 
.  aliere  was  likewife  due  to  the  petitioner  16  /.  5^.  for  grind- 
ing of  corn,  which  was  in  his  hands  at  the  time  Mathews  be« 
^ame  bankrupt  making  in  the  whole  302/.  I2j.  loi. 

The  petitioner  applied  to  the  aflignees  to  redeem  the  corn, 
f^c.  and  pay  him  the  302/.  i%s.  10 d.  which  they  refufed,  but 
corn  being  a  perifhable  commodity,  and  an  immediate  necelFity 
of  felling  upon  that  account)  the  petitioner  had  delivered  all, 

the 
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the  wheat  and  facks  to  the  aflignees  to  be  fold  without  prejudice 
to  his  demand  of  his  whole  debt,  or  to  the  affignees  property  in 
the  goods,  who  have  agreed,  in  cafe  it  fhall  be  determined  that 
the  wheat)  ^c.  was  a  fecuricy  to  the  petitioner  for  his  debt^  to 
pay  the  whole. 

Therefore  the  petitioner  prays,  that  out  of  the  money  arifing 
by  the  fale  of  the  corn,  i^c.  he  may  be  paid  his  whole  debt  of 
302/.  1 2  J.  lod. 

Lord  Chancellor  :  In  determining  of  this  cafe,  I  am  equally 
afraid  of  altering  the  confequences  and  eiFeds  of  the  courfe  of 
dealings  in  trade,  or  of  overturning  the  general  rule  in  the 
courfe  of  bankruptcies. 

It  lies  upon  the  petitioner  to  fhew  he  has  any  lien  upon  the 
corn,  l^c.  in  his  hands  ;  and  as  to  the  fpecifick  lien  which  he 
claims,  I  do  no|  fee  there  is  a  fufEcient  reafon  to  confider  it  as ' 
fuch. 

In  this  cafe  no  evidence  has  been  produced  of  any  contrad, 
that  the  debt  which  was  owing  to  the  petitioner  ihould  be  a 
lien  on  the  corn,  CsTr, 

Nor  is  there  any  evidence,  that  there  is  any  general  cuflon 
with  refped  to  millers  that  it  (hould  be  a  lien. 

There  is  then  no  fpecifick  lien,  but  what  arifes  from  that 
kind  of  bailment  at  law,  proceeding  from  a  delivery  of  goods 
for  a  partiQular  purpofe,  as  in  the  cafe  of  a  horfe  ftanding  in 
the  liable  of  an  inn- keeper,  or  cloth  in  the  hands  of  a  taylor, 
who  have  each  of  them  a  fpecial  property. 

Might  not  Mathews  in  this  cafe  before  his  bankruptcy  have 
made  a  tender  of  what  was  due  for  grinding  the  corn,  and  if 
Mr.  Ockenden  the  petitioner  had  refufed  to  deliver  the  corn,  i^c. 
could  not  Mathews  have  brought  an  aSion  of  trover  for  it,  and 
in  that  cafe  would  the  defendant  have  been  allowed  to  have 
pleaded  a  Jien  for  any  other  debt,  than  what  was  ^dually  due  for 
grinding  corn  ? 

The  cafe  of  Demainday  v.  Metcalfe^  Prec.  in  Chan,  419.  was  9 
fum  borrowed  firfton  the  pawn  of  jewels,  and  afterwards  three 
more  feveral  fums. borrowed,  for  each  of  which  the  pawner  gave 
and  funlier  fums  his  note.  Without  taking  notice  of  the  jewels  ;  it  was  determined 
afterward*  upon  jjj^^  ^j^g  executors  of  the  borrower  (hould  not  redeem  the  iewels, 

nis  note:    Ihe         .  ,  .  ,  -  ,  *-t-»i  •  **«  . 

executor  of  .f,  wuhout  paymg  the  money  due  on  the  notes :  There  it  muft  have 
ihall  not  redeem  been  prefumed  the  ground  and  foundation  of  the  pawnee's  lend- 
Jlithiurpaying  ^"S  ^^^  moucy,  was  his  having  a  pledge  in  his  hands,  and  there 
the  money  due  is  no  pretence  to  fay,  it  would  have  been  a  lien,  if  the  money 
on  the  noteg*      h^^j  been  lent  before  the  delivery  of  the  goods,  and  it  therefore 

turned  upon  it's  being  a  fubfequenttranfa£tion. 
The  cafe  between  The  cafe  o{  Downman  V.  Mathews  and  others,  Prec.  in  bhan» 
clothiers  and  dy-  ^go.  appears  to  be  a  tranfadion  between  a  clothier  and  a  dyer, 
and  p"cke?8  a*rT  ^^^  ^^^^^  ^^^  evidence  that  they  always  made  up  their  accounts 
diflFerent  trom  by  giving  mutual  credit,  the  dyer  on  one  hand  for  work  done, 
the  prcfent,  it    ^n^j  qh  the  Other  hand,  the  clothier  for  his  cloth. 

being  always 

cuftomary  for  rhcm  to  make  up  their  accounts  by  giving  mutual  credit  5  the  dyer  for  inftancc,  on  one 

kand  for  wutk  don ',  and  the  clothier  tor  h:S'cloih. 

la 
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pawn  of  jewels, 


tn  the  petition  ex  parte  Deeze  the  8th  of  June  1748,  before 
me  there  was  evidence,  that  it  is  ufual  for  packers  to  lend  money 
tb clothiers,  and  the  cloths  to  be  a  pledge  not  only  for  the  worlc. 
done  in  packing,  but  for  the  loan  of  money  likewife. 

Then  it  muft  come  to  the  queftion  upon  the  claufe  in  the  afl: 
of  parliament  relating  to  mutual  credit;  and  I  own  I  am  ex« 
tremely  doubtful  as  to  that. 

Here  is  a  quantity  of  corn  delivered  from  time  to  time  by  a 
meal-man  or  corn-fador,  to  a  miller  the  petitioner. 

The  law  gives  a  particular  lien  pro  iantOy  as  is  due  to  the 
miller  for  grinding  the  corn,  and  no  contrad  appears  in  this^ 
cafe  to  extend  it  further,  and  I  muft  prefume  therefore  it  was 
not  intended  to  be  carried  further. 

The  claufe  in  the  aft  of  the  5  Geo.  2.  relating  to  mutual  crd-Coortt  of  equity 
At,  has  been  carried  to  be  fure  further,  and  rightfully,  than  a  ^^^€0"^  of 
mere  matter  of  account,  but  I  do  not  know  that  a  court  of  law,  in  the  cafes 
equity  has  goner  further  than  the  courts  of  law  in  the  cafes  of  a  ofzkt-off, 

fj:      en  upon  the  aft 

lec-Oir.  relating  to  mn- 

Thefe  cafes  go  further  indeed  than  cafes  of  account;  but  can  tual  credit. 
any  cafe  be  put,  where  in  the  prefent  inftance  there.could  .have  - 

been  a  fct-off.  ' 

Suppofe  the  corn-fador  had  tendred  the  money  for  grinding  /^ 
the  com,  and  Mr.  Ockenden  the  petitioner  had  refufed  to.4eIiyer 
it,  and  the  bankrupt  had  thereupon  brought  an  adion  of  tro- 
ver, could  Ockenden  have  fent  of  an  antecedent  debt  ?  I  am  clear- 
ly of  opinion  he  could  not,  and  would  have  liad  only  an  allow-' 
ance  proianto^  as  was  due  for  grinding  the  corn. 

Suppofe  vice  verfa^  an  a£tion  had  been  brought  by  Ockenden 
againft  the  bankrupt  on  account  of  the  debt  due  for  money  lent 
to  Mattbetvsj  could  the  bankrupt  have  fet  off  the  value  of^the 
corn  in  the  hands  of  Ockenden  ?  I  think  clearly  not. 

Thfcfe  are  my  grounds,  and  I  confefs  I  am  very  apprehen five 
of  breaking  in  tipon  the  common  courfe  of  dealing,  ;and  the  rule 
of  proceeding  in  commiflions  of  bankruptcy.  :  ** 

Adjourned  at  the  requeft  of  the  petitioner's  counfel,  to^the 
next  day  of  petitions,  being  an  affair  of  great  confequence  to 
trade  and  creditors  in  general.  ) 


(Pp)  W^U 
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sttGreeo,  ^xz,  (Pp)  OT^ctf^rtttrtttg  fiis  tiittc  of  prtt)tl0sef!emai?lie  ti^en 
♦J^'  bBllwiiaiU 

05lober  the  22d,  1747. 

Ex  parte  Gibbons. 

Cafe  130.  rnr^HIS  was  a  petition  prefented  by  the  bankru{>t  againfl  one 
r*/a>aflieTiff*t  X  ^^fi*^  *  flicriff's  officer,  who  was  bail  for  the  bankrupt  in 
officer,  and  bul  an  adion,  for  taking  him  away  during  the  time  of  bis  exami- 
forthepcudoB-  n^tioft  before  the  commiffioners  on  the  forty-fecond  day,  and 
^^himda»og  furreiidering  him  in  difcharge  of  his  bail,  and  keeping  him  in 
the  time  of  hit  cuftody  ever  fince,  praying  that  he  may  be  difcharged  out  of 
IndfoJ^SI^n"'  <^"ft<x*y»  wid  lha«  P^fi'^^  °**y  ^  ccnfured  for  his  contempt  of 

him  in  difcherge  the  COUft. 
of  hit  bail :  He 

prayt  to  be  di&barged  out  of  cnftody,  end  that  fejeie  may  be  ccnfured  for  a  contempt  of  tbe  coortl  Ltd 
Cbineelkr  indiacd  to  think»  that  tbe  baiPt  taking  the  principal  coming  to  a  court  of  joflice  eo  beeia* 
mined,  hat  nerer  been  determined  to  be  a  contempt  of  the  court,  provided  they  bring  him  to  beesamined 
by  that  court,  and  therefore  difmified  the  oedtioo,  but  without  orejudice  to  the  baokrupc*a  aopticatien  to 
the  court  of  King*t  Bendi.  The  taking  of  a  bankrupt  by  his  bail,  is  not  a  contravention  of  toe  5  Oii*%. 
lor  the  Z&.  provide!  only  againft  Mmfit  hy  crtJitcrs,  and  bai  are  no  cieditort  nU  damnified,  and  ^mtdM 
not  within  the  defcriplioo. 

LtrdChancilhr:  This  is  a  queftion  of  very  great  confequ^nce^ 
but  merely  a  queftion  of  law.  Whether  /V/c/V  could-*  lawfully 
take  the  bankrupt,  notwithftandtng  the  ftatute  of  the  5^.2. 

It  is  not  abfdntely  neceflary  for  me  to  determine  it^  b^eaufe 
it  may  come  in  queftion  in  another  place.  But  I  am  of  opiflfion^ 
the  taking  of  the  bankrupt  by  the  bail  is  not  a  contravention  oi 
the  a&*of  parliament. 

The  words  of  the  fifth  claufe  in  the  zSt  are,  *'  the  bankrupt 
*^  (hall  be  free  from  all  arrefts,  reftraints  or  imprifonments  $f 
*^  hi$  creditors^  in  coming  to  furrender,  and  from  the  aSual 
*'  furrender  of  fuch  bankrupt  to  the  faid  commiffioners,  for  and 
^*  during  the  faid  forty-two  days,  or  fuch  further  time  as  flnll 
^*  be  allowed  to  fuch  bankrupt  for  finifliinghis  examination. 

The  a£b  provides  againft  arrtft  by  crtd'itors. 

Bail  are  no  creditors  till  damnified,  and  therefore  are  not 
within  the  defcription. 

The  fubfequent  words  of  the  claufe  are,  ^^  and  in  cafe 
^^  fuch  bankrupt  fhall  be  arrefted  for  debt,  or  on  any  efcape 
**  warrant,  coming  to  furrender  himfelf  to  the  faid  commif- 
^^  fioners,  or  after  his  furrender,  (hall  be  fo  arrefted  within  the 
^^  time  before  mentioned,  that  then  on  producing  fuch  fum- 
*'  mons  or  notice  under  the  hands  of  the  commiffioners,  to  the 
*'  officer  who  ihall  arreft  him,  and  making  it  appear  to  fuch 
^^  officer,  that  fuch  notice  or  fummons  is  figned  by  the  faid 
^^  commii&oners,    or  fuch  affignee  or  affignecs^  and  giving 
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'<  fuch   officer  a  copy  thereof,  fliall  be    immediately    dif- 
««  charged." 

It  plainly  appears,  through  the  whole  claufe,  to  be  confined 
to  an  arreft,  reftraint,  or  imprifonment  by  his  cnditors. 

Every  perfon  that  is  arretted  in  the  court  of  King's  Bench  is  In  the  langoa«e 
by  bill  of  MiddUfixy  or  Latitat^  which  recites  the  bill  of  Mid-  ^^1^""^'*^^ 
dUfix^  and  the  bail-piece  is,  fuch  a  one  defendant  traditur  in  ertofTheprln-* 
baUsum/upir  apt  corpus^  tfck  (naming  the  bail,  their  additions,  cipai,  an4  u(K>a 
and  places  of  abode,)  fo  that  in  the  conftant  language  of  that  {^^' ^^^^ 
court,  the  bail  are  his  gaolers^  and  it  is  upon  this  notion  the  bail  himoa  a^vn- 
hairc  an  authority  to  take  the  principal,  and  he  may  be  arretted  ^y^^  ^^ 
on  a  Suniof  j   for  as  he  is  only  at  liberty  by  the  permiffion  and  Sy*thl^i^« 
indnlgence  of  the  bail,  they  may  take  him  up  at  any  time.         «f  tht  biiu 

Therefore  to  fay,  that  an  aft  of  parliament  fhall  prevent  a 
perfon,  who  has  been  fo  kind  as  to  give  the  principal  his  li* 
berty,  from  taking  him  up  in  difcharge  of  himfelf,  would  be 
very  hard,  efpecially  as  there  is  no  fort  of  danger  here  to  the 
bankrupt,  of  his  being  a  felon,  as  the  commiffioners  may  examine 
him  in  gaol,  and  confequently  it  in  no  fort  can  be  faid  to  be 
in  contradiftion  to  the  z8t  of  parliament* 

But  Mr.  Attorney  general  fays,  it  is  contrary  to  a  known 
rule  of  law,.  That  all  who  are  fummoned  to  appear  before  per- 
Ions  ading  in  a  judicial  capacity,  Ihall  have  a  privilege  to  be 
ikfe  from  arrefts  eundOy  it  redeundo. 

I  do  not  know  that  the  baiKs  taking  the  principal  coming  to 
a  court  of  juftice  to  be  examined  as  a  witnefs^  has  ever  l^n 
determined  as  a  contempt  of  the  court,  provided  they  bring 
bim  to  be  examined  by  that  court. ' 

Bet  I  will  not  be  underttood  to  be  bound  by  thi$  opinion,  or 
or  to  have  it  cited  in  another  place,  which  is  the  only  proper 
place,  the  court  of  King's  Bench,  where  he  is  furrendred,  and 
it  is  rtiat  court  only  that  can  difcharge  the  procefs  :  For  I  can* 
not  difcharge  the  procefs  of  a  court  of  law  in  a  fummary  way  ^ 
however,  I  clearly  think  I  ought  not  to  puni(h  Fe/cii  for  a  con- 
tempt in  a  doubtful  cafe,  and  efpecially  where  the  n(ian  was  in 
thofe  perilous  circumftances  of  paying  the  debt,  if  he  had  not 
furrendred  his  principal. 

Therefore  let  the  petition  be  dlfmilTed,  but  without  preju- 
dice to  any  application  the  bankrupt  may  be  advifed  to  make 
to  the  court  of  King's  Bench. 
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(Qa)  IfttUc  0^;  f 0  a  certificate  from  commtflioncr»  ta  A 

luoge^ 

May  the  I2th,   1742. 
a  Eq.  ctC  al»r.  -E-^  P^^rte  Lingood. 

99* 

Cafe  131 .  T  T  P  O  N  the  6th  of  April  laft  the  commiffion  was  fued  out. 
Thepetitk»er  \J  ^Y  Jonathan  Eade^  who  had  been  formerly  a  partner 
being  declared  a  with  Lingoody  but  fufpefting  he  was  not  juftly  dealt  with,  he 
^^SJSfitS^    diffolvcd  the  partnerfliip,  and  brought  his  bill  for  an  account* 

Tcrtifed,  the  commiflioners  upon  the  examination  of  wltnefTes,  in  the  intermediate  timey  finding  that  he. 
was  removing  and  concealing  his  efFeds,  fummoned  him  to  appear  before  'them  the  next  day  firom  thd] 
date  of  the  fummons,  and  on  bis  refaAng  to  come,  certified  this  fi€t  to  Mr.  Joflice  Chappie,  who  eon* 
snitted  him  to  Newgate,  and  on  the  keeper^s  fending  notice  thereof  to  the  commiffionersy  they  broii|iik 
him  before  them  upon  their  own  warrant,  and,  on  hit  refufing  to  be  examined,  recommitted  him  to  New» 
gate  \  the  bankrupt  petitidned  now  to  be  difcharged,  as  being  illegally  committed.  The  court  wf  opinion, 
the  certificate  is  purfuant  to  the  powers  given  to  the  commiiTioners  under  the  ftatutes  of  bankruptcy,  nd 
that  where  they  hare  full  evidence  of  his  intention  to  fecrete  his  efifedts,  they  may  examina  lum  ia  U4 
intermediate  time  between  the  declaration  of  bankruptcy,  and  the  fittings  at  GidUball, 

After  the  caufe  had  been  depending  fome  time  in  Cbancerj^ 
upon  the  pfopofal  of  Lingoody  all  matters  in  difFerence  were  re- 
ferred to  arbitration,  and  the  fubmiffion  to  the  award  was  made 
a  rule  of  court. 

The  arbitrators  after  fifteen  months  confideration  awarded, 
940a/.  to  be  due  to  Eade^  on  9  balance  of  accounts^  and  direfi-* 
ed  this  money  to  be  paid  by  inftallments,  and  likewife  awarded 
Lingood  to  deliver  fome  amber  and  (hells  to  Mr.  Eadei  bu( 
£/»^W  not  appearing,  nor  any  agent  for  him,  on  the  day  and 
place  appointed  for  the  delivery  of  the  amber  and  fhells,  and 
for  making  one  of  the  payments,  according  to  the  award,  at- 
.  tachments  were  made  out  againft  him  into  London  and  MidMi' 
fexy  for  a  breach  of  the  award  ;  and  upon  his  abfconding  to 
avoid  his  being  arretted  under  the  attachments,  a  commiffipn 
of  bankruptcy  was  taken  out  againft  him,  and  he  was  declared 
a  bankrupt. 

After  the  three  fittings  at  Guildhall^  viz.  the  27th  of  j/pril^ 
the  8th  and  22d  of  May y  had  been  advertifed  in  the  Gazette  fat 
the  bankrupt  to  furrender,  and  to  difcover  his  eftate  and  effects, 
the  commiffioners  in  the  intermediate  time  having  metj  and  ex- 
amined witneffes  upon  interrogatories,  and  finding  upon  fuch  ex- 
amination, that  the  bankrupt  had  been  removing  and  conceal- 
ing his  efFefts,  and  fraudulently  conveying  away  his  real  eftate, 
in  order  to  defraud  his  creditors,  thought  proper  to  fummoa 
him  by  their  melTenger  on  the  14th  of  Jpril^  to  appear  before 
them  the  next  morning ;  and  it  appearing  that  he  had  been 
ferved  with  the  fummons,  and  refufed  to  attend,  the  commif- 
fioners in  purfuance  of  a  claufe  in  the  5th  of  the  prefent  King, 
certified  this  fail  to  Mr.  Juftice  Chappie^  who  committed  him 
to  ilewgate^  and  upon  the  keeper  of  Newgate's  fending  a  written 
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iiotiee  to  the  commiffioners,  that  he  hzdLtngooJ\n  hiscuflody, 
they  immediately  fent  their  own  warrant  to  bring  him  btfore 
them,  and  upon  his  refufing  to  take  the  oath  in  order  to  his  be- 
ing examined,  the  commiffioncrs  re-committed  him  to  A?]rw- 
gate^  where  he  has  lain  ever  fince. 

Upon  the  27th  of  Jpriiy  Lingood  preferred  his  petition  to 
Lord  Chancellor^  fuggefting  that  he  had  been  illegally  commit- 
ted io  Newgate  ;  that  he  was  not  indebted  to  Ende  the  petition- 
ing creditor,  and  praying  that  he  might  be  difcharged  from  his 
confinement,  and  that  his  Lordfhip  would  pleafe  to  dired)  an 
iflue  at  law  to  try  whether  the  petitioner  was  a  bankrupt  at  or 
before  the  iffuing  of  the  commiflionof  bankruptcy  againft  him, 
and  that  all  proceedings  on  the  faid  commiflion  might  be  ftay- 
ed  in  the  mean  time,  and  that  his  Lordfhip  would  enlarge  the 
time  for  finifliing  his  examination  for  49  days,  over  and  befides 
the  42  mentioned  in  the  Gazette, 

Lord  Chancellor :  There  are  three  things  which  are  proper  to 
be  confidered  upon  this  petition  ; 

•  ifty  Whether  the  bankrupt  has  been  illegally  committed,  and 
therefore  ought  to  be  difcharged  ? 

ndfyy  Whether  an  iffue  fliould  be  directed  to  try  the  bank* 
ruptcy? 

2diy,  Whether  the  petitioning  creditor's  is  a  juft  and  proper  • 

debt? 

The  lafl:  ought  to  be  confidered  firft,  becaufe  if  there  is  no 
foundation  for  the  petitioning  creditor's  debt,  all  the  proceedings 
under  the  commiifion  muftof  courfe  fall  to  the  ground. 

I  think  there  can  be  no*  doubt  as  to  the  petitioning  creditor's  An  arbitration 
beinga  juftdebt,  while  theaward  (lands,  for  the  arbitration  bond  j°^  andVnds*' 
is  a  debt  at  law,  anc^ binds  the  parties,   until  it  is  fee  afide  for  the  ponies,  till 
corruption  or  partiality,   ^r.     And  the  bill  which   has   been  ^'' ^Z"*^^^*"^  *^®'' 
brought  by  Lingood  for  that  purpofe,  cannot  be  a  foundation  to  tra^iiJy".^nd^iV' 
fufpend  it ;  for  if  it  was,  a  perfon  then  has  nothing  more  to  do  ajfo  a  lufficient 
but  to  file  fuch  a  bill,  and  fruftrate  the  efFeft  of  the  award  j  and  f.^^^i^^'^ 
therefore  I  think  the  debt  is  very  fufEcient  to  fupport  the  com-^  bankruptcy. 
miflion. 

Theafi  of  bankruptcy  likewife  is  extremely  plain,  and  attend-  The  court  will 
ed  with  fraudulent  circumftancts  :  I  have  not  met  with  ftrong-  ""^^"P«5^*^*=» 
er  in  any  cafe  whatever,  for  Lingood  appears  to  have  acted  in-  direct  an  iirue» 
tirely  by  the  advice  of  his  attorney  Mr.  Vaughan^  who  contriv-  "P<^"  a  general 
ed  the  whole  fcheme  of  his  going  away  to  avoid  the  attachment  bankr^up%  that 
of  this  court ;  and  likewife  the  conveying  away  and  fecreting  he  is  not  one, 
his  effe<Sls  is  made  out  very  clearly,   from  the  depofuions  of  fe-  }>"t^»^J  ^"^® 
vera!  perfons  who  were  exammed  betore  the  commimoners  ;  lo  habem corpus  M 
that,  in  reality,  here  are  no  lefs  than  two  diftindt  ads  of  bank-  lie  thinks  pi  ©pert 
ruptcy  ;  the  one  arifing  from  his  abfconding,  and  the  other  from 
his  fraudulently  conveying  away  bis  goods;  and  therefore  there 
can  be  no  reafon  to  fuperfede  the  commiilion,   or  to  diredt  an 
ifTue,   as  there  is  nothing  but  a  general  affidavit  of  the  baiik- 
rupt,  that  he  is  not  one,  and  that  is  by  no  means  fufficient ;  for 
be  ought  to  have  given  a  particular  aafwer  to  the  fads  chaiged 
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in  the  depofitlons  taken  before  the  commiflioners,  and  in  ih^ 

affidavits  on  the  other  fide. 
W^ert  &  perfon  As  to  the  legality  of  the  commiffioners  certificate  tc»  Mr.  Juf, 
?'^ri^/b!^V'  Chapplij  and  proceedings  upon  it,  'tis  an  entire  new  quettion, 
commitment  of  and  quite  a  new  cafe ;  and  therefore  at  the  firil  opening  of  it  I  had 
commitfioners  of  ^  great  doubt,  whether  I  could  properly  determine  the  legality 
ToUly^way  it  to  ^f  ^^^  Commitment,  as  a  habeas  corpus  might  have  been  fued  out, 
fu^  oat  9  haheas  and  have  been  decided  by  the  Judges  of  the  common  law,  which 
r^'*  ^^hl  ^^f  *^  '^^  ready  way.  But  I  do  remember  a  cafe  of  John  tVard  bc- 
may^  deter-  fo^e  Lord  Chancellor  Jf/»^,  not  unlike  the  prefent,  where  be 
mined  by  the  determined  a  commitment  by  commiffioners  of  bankrupt  to  be 
Summon  1^.  j"ft'fi^^^^»  ^^^^^  ^e  had  taken  fome  time  to  confider  of  it. 
Theo1d«a8*of  ^  think  therefore  the  certificate  which  has  been  made  in  this 
parliament  con-  cafe  is  purfuant  to  the  powers  given  to  commilloners  under  the 
fideredabdnk  ftatutes  of  bankruptcy,  for  by  the  old  a£ts,  which  confidered 
na?)  and  com-**  ^'"™  **  *  Criminal  and  fraudulent  perfon,  commiffioners  **  had 
miffioners  might  ♦*  full  power  and  authority  to  take  by  their  dUcreiions  fuch 
?ro  *)tfon'hTm"***  "  ^^^^^  *"^  dircdion  with  the  body  and  bodies  of  a  bankrupt, 
bbfthough  the  **  whercfocver  he  or  (he  may  be  had,  either  in  his  houfe,  fanc- 
ngoor  of  the  law  «  tuary,  or  elfewhere,  as  well  by  imprifonment  of  his  or  her 
yet  «?oh7s*Jif.  "  ^^^y  ^^  bodies,  as  alfo  with  all  his  or  her  lands,  ^c.  and 
iba,  the  power  of '*  alfo  with  his  or  her  money,  goods,  chattels,  wares,  mcr« 
cxamiBingftili     («  chandizes,  and  debts  whatfoever,"     i^  EUz,  ch.  7. 

jufu\^,  and  a  '  '  '  ' 

greater  ^ uni/hment  is  infli^sd  if  he  dpea  not  furrendeir,  vm,  felony  without  benefit  of  clergy* 

The  rigour  of  the  law  indeed  as  to  his  perfon  is  taken  away, 
and  yet  the  power  of  examining  ftill  remains ;  but  though  the 
feverity  of  the  old  a£ls  is  removed,  yet  a  greater  puni&ment 
is  infliifted  for  a  bankrupt,  if  he  does  not  furrender  j  it  is  now 
made  felony  without  benefit  of  clergy,  but  then  he  has  to  the 
laft  day  to  conform  bimfelf  to  this  and  the  other  aSs. 

The  5  Geo,  2.  appoints  three  fittings  at  Guildhall  in  thefpaco 
of  forty- two  days  for  particular  purpofes  j  but  would  it  not  be 
a  very  great  abfurdity,  if  the  bankrupt  might  make  ufe  of  the 
forty-two  days  to  imbe^il  his  efFeSs  and  to  quit  the  kingdom; 
find  that  the  commifTioners,   though  apprized  of  his  intentioo, 
(hould  have  no  power  to  prevent  it,  by  fummoriing  him  be- 
fore them  in  the  intermediate  time,  and  committing  him  if  he 
refufes  to  be  examined  f 
^he Judge,  upon      It  has  been  objed^ed  by  the  petitioner's  counfel,  that  the 
*«c^o"com' ffi  commiffioners  have  made  the  certificate  variant  from  the  fum- 
fioners  that  a      mons,  for  the  latter  is  general  for  the  bankrupt  to  attend,  and 
bankrupt  refused  the  ccftificatc  mentions  the  caufe  for  which  they  fumrooncd 
tLTaw^f^'ol*"^'    ^*"^»  nam?ly>  to  examine  him  upon  an  imbczilmcnt  of  his  cfr 

fuminoning  is      fCCcS. 

fotmniion^^i       But  there  is  no  weight  in  this  obje^ion  ;  for  the  commiffiofl* 

iwjwt  hi».      ^"  ^^^^  "^^  under  any  neceffity  of  mentioning  the  caufe  offuni'^ 

mdntng  the  bankrupt  in  their  certificate,  becaufe  the  judge,  upoft 

their  barely  certifying  that  he  refuftd  tO  attend,  i%  pblieedtg 

commit  him* 
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As  in  this  cafe  the  commiflioners  had  full  evidence  of  the 
bankrupt's  intention  to  fecrete  his  effects,  and  to  make  fraudu* 
lent  affignments  of  them,  they  have  done  rightly y  wifely^  anddif- 
crtttly  in  the  method  they  have  taken  to  prevent  it,  by  fummon- 
ing  the  bankrupt,  and  committing  him  for  difobeying  their 
fummons. 

I  do  not  fay  this  to  encourage  commiffioners  of  bankrupt  to 
ufe  this  power  wantonly  ;.  but  upon  fuch  circumftances  as  ap- 
pear in  the  prefent  cafe,  I  am  of  opinion  it  was  very  properly 
ezercifed,  and  the  provifo  which  immediately  follows  the  claufe 
that  relates  to  the  certificate  of  the  commi^oners  of  bankrupt 
to  the  judges,  &f.  in  the  5  Geo,  2.  makes  it  extremely  clear, 
that  the  commiffioners  at  their  discretion  may  examine  a  bank- 
rupt in  the  intermediate  time,  between  his  being  declared  a 
biM^krupt  and  the  fittings  at  GuildbalL 

For  the  words  are,  **  Provided  always,  that  if  any  fuch  per- 
**  fon  or  perfons  fo  apprehended  and  taken,  (ball,  within  the 
^^  time  or  times  allowed  by  this  ad  for  that  purpofe,  fubmit  to 
*^  bi  ixamimdf  and  in  all  things  conform  as  if  he,  (he,  or  they 
^^  had  furrendered,  as  by  this  a£l  fuch  bankrupt  or  bankrupts 
^^  is  or  are  required,  that  then  fuch  perfon  fo  Submitting  and 
^'  conforming  ihall  have  and  receive  the  benefit  of  this  ad,  to 
<^  ali  intents  and  purpofes,  as  if  he,  (he,  or  they,  had  volun- 
^^  tarily  come  in  and  furrendered  himfelf,  herfelf,  or  them- 
^^  felves;  any  thing  herein  contained  to  the  contrary  thereof 
^^  in  any  wife  notwithftanding/' 

But  though  I  have  no  doubt  as  to  the  conftrudion  of  this 
aft  of  parliament,  yet  I  do  not  mean  to  preclude  the  bankrupt 
from  bis  habeas  corpus^  which  I  (hall  leave  him  at  full  liberty  to 
bring  if  he  thinks  proper. 

His  Lordjhip  ordered^  that  fo  much  of  the  petition  as  prays  that 
thi  bankrupt  may  he  difcbarge^  from  bis  confinement ^  and  which  con^- 
trm^erts  bis  being  a  bankrupt  ^  be  difmijjed ;  but  the  time  for  the 
bamirupi's  furrendring  himfelf  and  difclofing  and  difcovering  his 
iftmie  and  effe£ls^  and  finijhing  his  examination  before  the  commif^ 
fiamrsj  be  ttireSled  to  be  enlarged  for  the  fpace  of  forty-nine  days^  to 
bi  eomputidfrom  the  %%d  day  of  may  injiant. 

(R  r)  %\z  effect  of  acqiutefcence  nniier  a  commifltotr* 

Junerkt  21ft,  I7S3« 

Ex  parti  Defanthuns. 

Vidi  under  the  divifion^  CommiJJion  fuperftdid. 


R  %  •       (Ss)  Vim 
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lit  Green,  168.  (Ss)  Uule  as  fo  tebts  carrvin?  tnfcrctt  ur.Bcr  a  rommift 

ficn  of  fcariftruttcp* 

November  the  4th,  1 743, 

]Sromley^znd  others,  creditors  of  Sir  Stephen  Evance^      Plaintiffs. 
Coodere^  furviving  affigiiee  of  Sir  Stephen  Evancs^  1  jjef^ndadtSi 
and  others,  —  ^—  _  j 

Vide  under  the  divifion^  Rule  as  to  the  Certificate. 


Augujl  the  13th,  1746. 
Ex  parte  Marlar  &  al*. 
Vide  under  the  dlvifion^  Rule  as  to  difcounting  Netes* 

l)ece?nber  the  22d,  1753. 

Ex  parte  Rooke, 

Cafe  I32,  T3^  ^^  order  dated  the  loth  day  oi  jfprtl  1744,  LordCboH' 
#%  u.  h  f  X3  ^^'^^or  dircded  that  it  fliould  be  referred  to  Matter  Eld  to 
^/r/7,  1744,  it  fettle  what  was  due  to  Mr.  Smaies^  and  the  reft  of  the  creditors 
vra*  referred  to  a  who  had  proved  their  debts  under  the  faid  commiffion,  and 
Maftcr  to  fettle    ^         paymtnt  bv  the  bankrupt  of  what  the  Maftcr  (hould  rc- 

vrhat  was  due  to      i  r    ]  ,       ^        r      r^  •       ^  t  •/»-  ij 

the  creditors  un-  port  due  tu  them  rerpeCtiveJy,  the  commimon  was  ordered  to 
e'er  the  com m.r-  be  fuperfeded. 

lion  again (t/Joalr, 

*nd  up(»n  pavo  ent  by  the  banlcrupt  the  commifllon  to  be  fuperfeded.  The  bankrupt  now  offers  to  pay 
what  IS  reported  due,  but  the  crrdit^rs  iifift  upon  intereft  likt  wife  from  the  day  of  the  Mufter^s  report. 
The  creditors  heie  are  equally  tntitkd,  as  if  they  were  iu  the  cv  tnmon  cafe  of  a  reference  to  a  Mafler  ia 
%  caufe  to  Oare  what  is  due  for  prin^prfl  and  intereft,  to  be  paid  intereft  from  the  time  of  the  Mafta*t 
^(port|  when  the  fuAS  due  are  liquidated.    And  the  bankrupt  01  dercd  to  pay  in  a  month  accordio^. 

On  the  1 6th  of  March  1744,  the  Maftcr  certified  there  wa« 
due  to  the  executors  of  Smales  for  his  debt,  and  charges  under 
the  commiflion  277  /.  i  J.  8  d.  l.  and  to  the  other  creditors fuch 
feveral  fum^  as  are  ftatcd  in  the  report. 

The  prefent  petiiiorer,  the  bankrupt,  offers  to  pay  what  is 
fo  reported  due,  but  the  agent  for  the  executor  Smales^  and  the 
reft  of  the  creditors,  refufe  to  take  the  20s.  in  the  pound,  unlcft 
they  have  intertft  likewiff  from  the  date  of  the  Matter's  report. 

N.  B.  The  debt  to  S males  was  a  draft  g  ven  by  the  bankrupt 
to  him  for  value  received,  but  not  exprefled  in  the  body  of  it 
that  it  fliould  carry  intereft. 

Lord  Chancellor  :  It  is  very  near  ten  years  ago  fince  the  pro* 
liouncing  the  laft  order^  aAd  the  Mailer's  report  is  cvet  fiflca 
March  i^i^, 

TM 
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The  petitioner's  cxcufe  is,  that  when  he  made  the  offer  of 
paying  20  j.  in  the  pound,  he  hai  a  reverfion  in  a  freehold  eftate 
only,  yvrhich  is  now  fallen  into. poflcflion  ;  but  this  will  not 
avail  him  j  becaufe  at  the  time  I  direfted  the  commiffion  to  be 
(uperfeded,  I  did  it  altogether  upon  his  offering  to  pay  inrime-* 
diately  the  whole  debts  to  the  creditors  under  the  commiffion. 

Therefore  they  are  equally  iniitled  as  if  they  were  in  the 
common  cafe  of  a  reference  to  a  Mafter  in  a  caufe,  to  ftate  what 
is  due. for  principal  ^nd  intereft,  to  be  paid  intereft  from  the 
fime  of  the  Matter's  report  when  the  fums  due  are  liquidated, 
Hi^  Lord(hip  ordered  the  petitioner  to  pay  the  principal  ^n4 
intereft  in  a  month  accordingly  to  all  his  creditors. 

(Tt)  «ule  aB  to  pjf ncipals;  anH  t^tix  fatfo;«^       -    see  Gr«n,  t4t| 

144, 148.  % 

February  the  23d,  1743,  BUcic^Rep. 

104.     2  Bhcfc| 

Snee  2LnA  Baxter^  Affignces  of  the  Eftate  of  John  Ip^  .    .ir        ^^p*  ^'5^ 
Ti/&t,  a  bankrupt,  — —  J      a  n  i  s,     J135, 

Pre/cot,   Daw/on,   Julian   z^A  Le  Blon,  ^T^^'"^^  I  Defendants, 
elder  and  younger,  and  Toilet ^  3 

XHE  plaintiffs  made  the  following  cafe  by  their  bill  :  Cafe  J ^t. 
That  Toilet  in  1740  configned  to  Ragueneau  and  company,  w},„g  ^      ^^ 
ngzt  Leghorn^  German  krges   amounting  to  2062/.  1 1  j.  abroad  are  in dif« 
befide^  the  infurance  made  by  Toilet^  with  direSions  to  the '•J'.^JY^[  ^^«^^ 
partners  to  fell  the  goods  as  foon  as  they  could  ;  and  alfo  con- Jpl^*^* being" 
figned  to  them  other  goods  to  the  value  of  181/.    14^.   6^/.  <io«btfoi  pf  hii 
The  partners  not  being  able  to  fell  all  the  goods,  Tollef  g^^^tl^^Xmof' 
orders  to  barter  them  for  Italian  goods,  and  the  copartners  agreed  lading  to  their 
that  part  of  the  goods  fliould  be  difpofed  of  for  thofe  of  theo^no»^e<^'nd9f 
growth  of  Italy  to  half  the  value  of  the  Italian  goods,  2nd  the  |i^^^i;^.^^^^^"j^Jj 
other  to  be  paid  for  in  money;    and  afterwards,  by  letter  of  thcfe  bills  of  ' 
the  i8tb   of  November  i-j/^i,   they  advifed   Ti/^Mhereof,  and  *J^Jng«on»e  to 
that  they  (hpuld  load  the  goods,  which  were  fillcs,  on  board  the  hands^yeUf  thf 
Prince  Edward,  and  inclofe  a  bill  of  lading  for  12  bales.    Toilet  agcm'f  partner 
in  1741  received  the  bills  of  lading  indorfed  by  the  faid  partr-  tJem'wOTd^h^' 
ners,  but  intended  for  the  ufe  of  Toilet  only.  their  priocipiii% 

bccoipc  bjink- 
nipty  and  defiresthcm  to  fend  the  bills  of  lading,  and  an  order  to  the  captain  to  deliver  tl)e  gopdt  to  him* 
he  may  retain  them  for  himfelf  and  company  aiiainft  the  afiignees  under  the  commiflwn  ti^  paid|  and 
teifflboried  f«  inuch  as  the  partner/hip  is  ip  advance. 

ToUety  1(1  1 741,  borrowed  of  the  defendants  Julian  and  Li 
BloHy  505 /•  ^"^  by  way  of  fecurity  afiigned  the  bill$  of  lading 
for  the  12  bales.  Toilet  being  alio  indebted  to  the  other  de- 
fendants the  Thomass  in  feveral  fums,  for  fecuring  thereof  he 
affigned  invoices  for  five  bales  and  three  bales,  and  delivered 
the  fame  to  the  Thomass. 

Soon  after  a  commiffion  of  bankruptcy  iflued  againft  7»//p/» 
luid  the  plaintiffs  were  chofen  affignees,  and  re^eiv^d  a  letter, 
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dire£led  toT'oUet  from  RagueneauT^nd  company, mentioning  tliat 
they  had  bought  four  bales  of  filk  more  for  him)  and  had  gtveft 
in  payment  for  it  four  bales  of  ferges,  and  fent  him  the  in* 
-voice  of  2448  dollars,  which  they  had  placed  to  TolUfs  ^ebt. 

On  the  lOth  of  February^  ^7^^^  Dawfin  the  captain  of  the 
Mermaid^  on  board  of  whofe  (hip  were  the  bales  of  filk,  ar* 
rived,  and  thtft  goids  were  configned  to  Toilet,  and  wtrejhipped at 
the  rtfqui  and  in  the  name  ^Toilet  ;  the  defendants  Jullian  and 
Le  Blon,  and  the  Thomass  (hewed  Dawfon  the  bills  of  lading, 
and  demanded  the  goods,  but  he  refufed  to  deliver  them,  and 
Pre/cot  partner  of  Kagueneau  who  lived  in  London^  on  Toliet*s 
being  a  bankrupt,  wrote  to  his  partners,  defiring  them  to  fend 
the  bills  of  lading  that  Daw/on  had  iigned  and  left  with  them, 
which  they  fent  to  him  accordingly,  and  at  the  fame  tipie  fent 
an  order  to  Daw/on  to  deliver  the  goods  to  Prefcotj  who  fcts 
up  a  right  thereto. 

But  the  plaintiffs  infift,  that  the  bills  of  lading,  though 
made  to  the  order  of  Ragueneau  and  company,  yet  being  imbrfid 
by  them  in  blank  and  fent  to  Toilet,  it  did,  according  to  tbecuf- 
tom  of  merchants,  veft  the  property  in  Toilet :  And  further, 
that  it  is  the  cuftom  of  merchants  at  Leghorn^  to  fend  bills 
here  filled  up  as  aforefaid,  in  order  to  conceal  the  perfons 
names  to  whom  the  goods  are  fent,  that  the  publick  may  npt 
know  the  perfons  in  England^  witri  whom  fuch  houfes  deal, 
or  to  whom  the  property  belongs. 

That  at  the  inftant  the  goods  were  loaded  on  board  the 
prince  Edward^  the  property  veiled  in  Toilet^  who  was  then  in 
good  circumftances,  and  the  reafon  of  the  mafter  of  the  fliip's 
figning  feveral  bills  of  lading,  is  for  fear  of  lofingone  :  That 
it  is  the  cuftom  of  merchants  to  borrow  money  upon  bills  of 
lading,  which  have  been  looked  upon  as  a  good  fecurity :  That 
Toilet  was  made  debtor  for  the  goods  in  Ragueneau  and  com- 
pany's books,  and  the  delivery  to  Daw/on  was  for  the  ufe  of 
Toilet^  whofe  lofs  it  would  have  been,  if  loft  in  the  voyage* 

That  the  defendants  Le  Blon  and  the  Thomas^Sy  notwith* 
ftanding  they  have  an  aflignment  of  the  bills  from  ToUet^  yet 
do  admit  they  were  only  pledged  to  them  for  what  was  owing 
on  the  fums  they  had  lent,  and  upon  payment  of  that,  and 
the  expence  of  the  infurance,  they  are  willing  the  goods 
ihould  be  delivered  to  the  plaintiffs,  who  pray  by  their  bill, 
that  the  goods  brought  by  Daw/on^  and  delivered  to  Prefcot^ 
may  be  fold,  and  after  paying  what  fhall  appear  to  be  due  to 
Le  Blon  and  the  Thomass^  that  the  remainder  may  be  paid  to 
plaintiffs  for  the  benefit  of  Tollei*s  creditors ;  and  alfo,  that  the 
bills  of  lading  for  the  four  bales  fent  in  the  Mermaid^  may  be 
delivered  to  the  plaintiffs. 

The  defendant  Prefcot  infifted,  that  the  bills  of  lading  in  the 
Prince  Edward^  were  not  to  deliver  the  goods  to  Toilet y  but  to 
the  order  of  Ragueneau  and  company,  and  that  it  is  ufual 
among  merchants,  to  require  the  mafter  of  the  fhip,  by  which 
the  goods  arc  configned,  to  fubfcribehis  name  to  three  parts  of 
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^very  bill  of  lacJing,  and  that  there  is  a  claufe  irt  eadh,  that  one 
being  accomp)i(hed,  the  other  two  (hall  be  void,  and  fays,  on 
the  delivery  of  the  goods,  he  wrote  a  receipt  for  them,  by  in- 
dorfemenc  of  the  bills  of  lading  tranfmitted  to  him,  and  deliver^ 
ed  the  fame  to  Daw/on. 

That  it  is  ufual  among  merchants  and  factors  at  X/^^^r;/,  when 
they  (hip  goods  for  perfons  who  have  not  remitted  them  the  mo^ 
ney  before-hand,  or  for  which  they  draw  bills  of  exchange,  or 
where  they  run  a  rifque,  not  to  fill  up  the  bill  of  lading  di^ 
reftly  to  the  order  of  fuch  pcrfon,  but  to  the  order  of  the  ftiip- 
pers  or  fa£iors ;  fo  that  if  any  accident  happen  to  their  prin- 
cipal, before  the  delivery  of  the  goods,  they  may  get  back  the 
fame,  and  thereby  reimburfe  themfelves,  and  that  there  was  the 
greater  reafon  for  fuch  precaution,  in  regard  Ragueneau  and 
company  had,  and  were  to  draw  on  Ti/fc/ for  2757/.  19J.  3A 
for  money  advanced  on  the  barter  of  the  woollen  goods  for  filk. 

XhaC  being  informed  7^//?/ had  ftopt  payment,and  was  danger 
of  failing,  and  that  the  filk  was  about  to  be  (hipped  by  the  part* 
ners  at  Leghorn^  for  the  account  of  Toilet^  he  rcfolved  to  prevent 
the  filk  falling  into  7'(7//^/'s  hands  till  fatisfa£lion  was  made,  and 
thereupon  wrote  by  the  next  poft  to  his  partners,  who  in  their 
anfWer  fent  the  two  parts  of  the  bill  of  lading  to  be  delivered  to 
Dawfin^  and  an  order  for  him  to  deliver  the  filks  to  Pre/cot^  ac- 
cordmg  to  the  bills  of  lading,  in  preference  to  any  other  claim. 

That  his  partners  at  Leghorn  having  notice  of  Toilet* %  cir- 
cumftances  foon  after  (hipping  the  four  bales  of  goods,  applied 
to  the  perfon  with  whom  they  made  the  barter,  and  prevailed 
with  him  to  relinquifh  the  bargain,  and  they  took  the  ferges 
back  again,  and  the  filks  to  their  own  account,  and  paid  for 
them  in  money,  and  then  fent  them  to  the  defendant  Prefcot  in 
London,  who  infifts  he  hath  a  right  to  claim  the  fame  for  him- 
felP  and  his  partners. 

By  his  anfwer  he  faith  he  is  willing  to  fell  the  filks  he  received 
of  DaufonsLS  the  court  (hall  direS,  but  fubmits  that  the  delivery 
of  the  filks  to  Dawfon,  was  not  a  delivery  to  the  ufe  of  Toilet. 

The  defendants  the  pawnees  infifled  that  ^^^»^«^^?«  and  com- 
pany's indorfement  on  the  bills  of  lading  was,  according  to  the 
ufage  of  merchants,  as  much  a  transfer  of  all  their  right  to 
ToUity  as  if  the  fame  had  been  fold  in  an  open  exchange,  and 
that  the  fubfequent  affignment  made  by  Toilet  to  them,  vefted 
the  property  of  the  goods  in  the  defendants  for  repayment  gf 
the  money  fo  lent. 

Lord  Chancellor  :  This  is  as  har(h  a  demand  againft  Ragueneau 
and  company,  as  can  poflibly  come  into  a  court  of  equity  :  tp 
infift  on  taking  their  goods  for  which  they  have  paid  half  the 
pricejj  without  reimburfing  them  vvhat  they  are  out  of  pocket,  and 
then  telling  them  that  they  (hall  come  in  as  creditors,  perhaps 
for  half  a  crown  in  the  pound  only,  under  the  commiffion  of 
bankruptcy  againft  Toilet,  notwithflanding  they  have  the  goods 
now  in  their  own  cuftody,and  a  fpecifick  lien  upon  them  ;  and 
to  be  fure,  in  fuch  a  cafe,  a  court  of  equity  will  lay  hold  on 
any  thing  to  favc  this  advantage  to  Prejcot  and  the  parincrfliip. 


2^i  Bankrupt. 

If  Toilet  the  bankrupt  had  gained  any  legal  property  In  ttn 
filks,  it  was  gone  by  h'\s  aj/ignment^  or  pledge  or  pawn  to  the  de- 
fendants Le  Blon^  ^c.  call  it  which  you  will,  and  if  it  had  not 
been  for  this  circumftance  of  their  being  fo  pledged,  the  aflignees 
bill  ought  to  have  been  difmiffed  with  cofts* 

But  this  court  is  obliged  to  retain  bills  for  redemption,  be^ 
caufe  the  parties  have  no  other  way  of  doming  at  juftice. 

There  are  twelve  parcels  or  bales  for  which  bills  of  lading  are 
fent,  and  four  parcels  or  bales  for  which  no  bills  of  lading  were 
fent,  find  therefore  I  will' deliver  the  cafe  from  the  Iatter5  as 
there  can  be  no  pretence  thzxTollet  had  a  legal  property  in  thefe, 
for  a  promife  to  fend  a  bill  of  lading,  if  it  amounted  to  any 
thing,  would  be  only  t6  be  carried  into  execution  in  equity. 

As  to  the  twelve  bales,  they  will  fall  under  a  different  con-» 
fideration. 

Raguencau  and  company  having  advanced  a  moiety  of  the 

price  for  the  filks,  there  can  be  no  queftion^  while  the  goods 

remained  in  their  h^indsj  but  they  were  liable  to  this  dcbtj  and 

?l7/i^/ could  never  have  compelled   them  to  deliver  the  goodS) 

without  paying  the  money  fo  advanced. 

Afa^or  who  Jf  ^  fa£tor  fells  goods  for  a  principal,  he  may  bring  an  adion 

principal  ^  may*  '"  ^*^  ^^"  name,    or  an  adioa  may  be  brought  in  the  name  of 

bring  an  aaion    the  principal  againft  the  vendee,  and  the  faClor  may  make  hi&i^ 

the^*^incry^    felf  a  witnefs. 

againft'the  O**  '^^^  Other  hand,  a  vendor  of  goods  to  a  faftor  for  the  ufe 

vendee,  and        of  his  principal,  may  maintain  an  a£iion  againft  the  principal 

ri^tne*fr!!?!i    ^^^  S°^^^  ^^^^'  ^"^  ^^^  ^^^^"^"^  "^^y  ^^  ^^^^  ^  witnefs  for  the 
yendor  of  goods  vetidor ;  it  has  been  often  fo  fettled  at  GuildhalU 

to  a  factor  for  ' 

the  ufe  or  his  principal,  may  maintain  an  a^ion  againft  the  principal,  and  the  faAor  may  be  a  witoelii  for 

the  Vendor. 

Therefore  while  the  goods  remained  in  the  hands  oiRaguemau 

and  company,  no  doubt  but  they  had  a  lien  upon  them,  for  the 

moiety  of  the  price  advanced  by  them  ;  and  he  who  would  bfivi 

equity,  muJI  do  equity,  by  reimburfing  them  firfl,  before  he  can 

intitle  himfelf  to  the  filks,  and  thus  it   would   have  ftood,  if 

there  had  been  no  conftgnment  \  which  it  is  infifted  makes  acon- 

fiderable  alteration,  and  vefts  the  property  in  Toilet* 

Ifgoodsate  I  admit  the  cafe  mentioned  by  the  plaintifTs  counfel,  of  in- 

^^^'**^'^^^^'*  "t      ^^"^  dealers  in  England,  that  if  goods  are  delivered  to  a  carrier 

be  delivered  to     OT  hoy  man  to  be  delivered  to  J,  and  the  goods  are  loft  by  the 

yf.  aid  arc  left    earner  or  hoyman,   the   cotiftgnee  can  only  bring  the  adtion^ 

^f^l'^rco^ilnu  w^ich  fliews  the  property  to  be  in  him,  and  it  is  the  fame  where 

can  only  bring    goods  are  delivered  to  a  mafter  of  a  veflel. 

the  aftion.    But 

if  before  delivery  confignor  hears  A.  is  likely  to  become  a  bankrupt,  or  is  aAaallyone,  ind  grts  the 

goods  back  ag^in,    no  a^ion  will  lie  i'or  the  aifiguees  of  A^  becaufe,  while  in  tranfitut  tfaey  may  W 

countermanded. 

But  fuppofe  fuch  goods  are  aSually  delivered  to  a  carrier  to 
be  delivered  to  A.  and  while  the  carrier  is  upon  the  road,  and 
before  adlual  delivery  to  ^,  by  the  carrier,  the  confignor  bears 
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A.  his  Unfigme  is  likely  to  become  a  bankrupt,  Of  Is  a(5ually 
one,  and  countermands  the  delivery,  and  gets  them  back  into 
his  own  poflTeilion  again,  I  am  of  opinion  that  no  adlion  or 
trover  would  lie  for  the  aiHgneps  of  A.  becaufe  the  goods^ 
while  they  were  in  tranfitu^  might  be  fo  countermanded. 

In  the  prefcnt  cafe  there  was  no  confignment  to  any  par-- 
ticular  perfon,  but  bills  of  lading  indorfed  in  blank  to  the 
order  of  confignor,  and  therefore  rather  in  the  nature  of  aa 
authority  thm  any  thing  more. 

Promiflbry  notes  and  bills  o^  exchange  are  frequently  In«-.Not«orWlhifi^ 
dorfed  in   this  manner.  Pray  pay  thi  money  to  my  ufe^   in  order  ****'^*^  'tol^L- 
to  prevent  their  bemg  hlled  up  with  fuch   an   indoriement  zsttg  monty  to  »> 
pafles  the  intereft.     Mr.  Lutwych^  who  was   an  experienced. h/^".****  ^"^ 
praaifcr  in  this  court,  always  did  fo  in  his  bills  of  exchange.  *jL*'^hh**Aith  t« 

The  queftion  of  law  is,  Whether  before  the  adual  delivery  indorfement  »i 
of  the  goods   it  was  not  in  the  power  of  the  confignor  to  P»ff«»*****'*^*'^ 
countermand  it  ? 

This  mud  depend  upon  the  cuftom  of  merchants^  and  here 
indeed  there  is  a  contrariety  of  evidence.  For  the  defendan( 
Pr//idl  the  evidence  is,  that  if  agents  are  in   difburfc  for  the 

(roods  bought  for  their  principal,  they  generally  make  bills  oi        / 
ading  to  their  own  order,  indorfed  in  blank,^  efpecially  where 
they  are  in  doubt  of  the  principalis  circumftances,  that  they 
may  by  this  means  have  it  in  their  power^  if  they  ihould  fei 
occafion)  to  vary  the  confignment. 

The  evidence  for  the  plaintiff  is,  that  indorfing  bills  oFlad^ 
ing  in  blank  does  not  retain  the  property  in  the  confignor,  any 
more  than  if  they  were  indorfed  to  the  confignee  by  name^ 
but  is  done  only  to  conceal  the  amount  of  the  quantity  of 
the  goods  confign^d,  it  being  detrimental  to  the  confignea 
that  it  fhould  be  known. 

But  then  the  proof  on  the  part  of  the  plaintiff  does  iu>t 
fpeak  as  to  the  particular  circumflances,  where  the  agents  firf« 
ped  their  principals  to  be  failing. 

The  queflion  is,  On  which  hde  the  evidence  is  ftrongeft  ? 
Theflxongefl  proofs  are  certainly  on  the  part  of  the  defendants^ 
tod  there  is  no  occafion  to  fend   it  to  law  on  this  account. 

Though  goods  are  even  delivered  to  the  principal,  I  could  Tht  rMfdA  t)M 
never  fee  any  fubflantial  reafon  why  the  original  proprietor,  ^'^t^^**^^* 
who  never  received  a  farthing,  (hould  be  obliged  to  quit  all  o^i^mai'^fvprie* 
claim  to  them,  and  come  in  as  a  creditor  only  for  a  ihilling  tor  otvooos, if* 
perhaps  in  the  pound,  unlefs  the  law  goes  upon  the  general  ^'^°*{|]'y^^*  ,.*^ 
credit,  the  bankrupt  has  gained  by  having  them  in  his  cuilody.  ajtor  under  a 
But  while  goods  remain  in  the  hands  of  the  original  pro-  commiflion^moll 

{irietor,  I  fee  no  reafon  wliy  he  (hould  not  be  faid  to  have  a  the*^g^',^'*(^ 
ien  upon  them  till  he  is  paid,  and  rcimburfed  what  he  fo  ad-  dit  %  bankmpi 
vanced  i  and  therefore  I  am  of  opinion  the  defendant  Prefcot^^^.^*^^^^\^ 

•      .  .    .  •        L  /■       I.-     r  »i-         1  '        hating  ihemil 

bad  a  right  to  retain  them  for  nimlelf  and  company.  ||„  c«iat)dy% 

It  has  been  obiedted,  that  in  cafe  of  any  hft  or  auidtni  to 

ibi  goods  ^  it  was  io\lct*s  r  if  qui  only. 

But  fuppofe  any  damage  had  happened  to  thefe  goods  dur^^ 

iog  the  voyage^  and  in  tranfitu^  thtie  had  been  an  aiiciatioA  of 
a  tht 


the  conjtgnment^  the  lofs  clearly  muft  have  been  borne  by  the 
confignor. 

Confider  this  cafe  in  the  next  place,  under  the  ad  of  par<* 
liament  of  the  5  Geo.  2.  upon  the  claufb  of  mutual  credit. 

*'  Where  it  (hall  appear  to  the  comoiiffioners  that  there  hath 
*'  been  mutual  credit  given  by  the  bankrupt  and  any  other 
*^  perfon,  or  mutual  debts  between  the  bankrupt  and  any 
^'  other  perfon,  at  any  time  before  fuch  perfon  became  bank* 
*'  rupt,  the  commiffioners  or  the  affignees  (hall  ftate  the  account 
^^  between  them,  and  one  debt  may  be  fet  againft  another,  and 
^'  what  (hall  appear  to  be  due  on  either  fide  on  the  balance  of 
*'  fuch  account,  and  on  fettling  fuch  debts  againft  one  another, 
**  and  no  more,(hall  be  claimed  or  paid  on  eitherflde  refpedlively." 

The  conftrudion  on  this  claufe  has  always  been,  that  an 
account  muft  be  taken  of  their  refpedive  demands,  and  that 
the  balance  only,  if  in  favour  of  the  bankrupt,  (hall  be  proved 
under  the  commif&on, 

Suppofe  Toltet  had  never  affigned  thefe  goods,  and  the  affig« 
nees  under  the  commiifion  of  bankruptcy  had  brought  an  ac- 
tion of  trover  in  his  right,  and  by  ftridnefs  of  law  had  reco- 
vered, would  even  the  courts  of  law  have  fufFered  execution 
to  be  taken  upon  the  whole  goods  ?  I  think  they  would  not ; 
and  in  that  cafe  I  would  have  dirci^ed  that  out  of  the  da- 
mages, upon.a  writ  of  inquiry,  there  (hould  have  been  deduc- 
ed the  half  price,  paid  by  Ragueneau  and  company  for  the 
filks  ;  a  forti&ri  this  ought  to  be  dune  in  a  court  of  equity. 

As  to  the  cafes  cited,  IVifeman  v.  Vandeput^  2  Fern.  203.  is 
much  ftronger  than  the  prefent.  There  *'  A.  being  beyond  fea, 
^'  condgns  goods  to  B.  then  in  good  circumftances  in  London^ 
^*  but  before  the  (hip  fets  fail  news  came  that  B.  was  failed^ 
*^  and  thereupon  A.  alters  the  confignment  of  the  goods,  and 
*^  configns  them  to  the  defendant;  the  court  held,  that  if  J^ 
<'  could  by  any  means  prevent  the  goods  coming  into  the 
^^  hands  of  B.  or  his  aflignees,  it  is  allowable  in  equity,  and 
**  B.  or  his  aflignees  (hall  have  no  relief  in  equity."  And  fo 
is  the  cafe  ex  parte  Clare^  before  Lord  Chancellor  King^  for 
the  goods  there  had  been  a3ually  delivered. 

If  the  defendant  Prefiot  had  got  the  goods  back  again  by 
any  means,  provided  he  did  not  fteal  them,  I  would  not  blame 
him  ;  and  I  am  of  opinion,  that  to  take  them  from  him  would 
be  extremely  unequitable. 

In  the  ex  parte  Franks  before  Lord  Talbot^  the  goods" were 
a£tually  delivered,  here  they  are  not. 

Upon  the  whole,  from  the  juftice  of  the  cafe,  and  from  the 
evidence  on  the  cuftom  of  merchants,  /  declare  as  to  the  four 
bales  offtlky  that  the  fame  being  in  the  pojfejfton  ©/"Prefcot  and  his 
partner Sy  thefaid  bales  or  the  value  ought  not  to  be  taken  from  thentf 
without  fatisfa^ion  made  them  for  the  money  laid  out  by  them  on 
the  lajl  mentioned  hales  and  charges  incident  thereto y  and  for  their 
commifjion  thereon* 

Let  the  Majier  take  an  account  of  the  money  received  by  Pre(cot 

fyfa/e  of  thefUks^  and  he  and  his  partners  to  be  charged  with  the 

feme*     Let  theftlk  r^maininj  in  Jj<ci«  b«  jold^  and  xhi  Mafier  is  to 
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diftinguijh  ibhai  is  the  produce  ofthefilk  comprized  in  the  pledges  t$ 
^ike  Jeveral  pawneesj  and  let  the  fame  be  rateably  applied  to  pay  what 
Jhall  he  due  to  Prefect  and  partners^  for  the  money  advanced  for  the 
lafi  mentioned  bales^  charges  and  commijjion^  according  to  the  propor^^ 
Hon  which  the  fame  bears  to  the  refpe^ive  values  of  the  particular 
bales  offUk  comprized  in  each  of  the  pledges^  and  after  fuch  proportion  as 
is  to  be  borne  out  of  the  value  ^  the  refidue  to  go  towards  paying  Julian 
emd  Lc  Blon^yir  their  principal  and  intereft^  and  alfo  after  the  like 
deduGionto  Prefect  ^ir  thefiiks  pledged  to  the  Thcmass,  the  rejidue 
to  be  applied  towards  payment  of  principal  and  intereft  to  the  Tho- 
mass,  and  if  not  enough  to  pay  Julian  and  Le  B]on  and  the  The- 
.  mass,  they  to  come  in  as  creditors  under  the  commijfion  in  proportion  j 
and  if  any  overplus  by  the  fales  of  the  filk,  the  fame  to  go  to- 
wards paying  the  coRs  of  Prefcot  and  partners,  Julian^  LeBlon^ 
and  the  Tbomass;  if  no  overplus,  the  Mafter  to  rate  the  eofts 
between  them  ;  and  if  any  overplus  after  payment  of  the  faid 
debts  and  eofts,  the  fame  to  be  paid  to  the  affignees  of  the 
bankrupt,  for  the  ufe  of  the  other  creditors. 

( Vv)  Kule  m  to  mnuititu  umtt  tommitRow  of  banl^^  see  Gi«en,  los. 

JuguJ  the  iHy  1 J  it.  *    «.  490. 

Cafe  134. 
Ex  parte  Le  Compte.  c.  in  1710  gave 

300/.  for  an  an- 
nuity of  ^o  /  p^ 

IN  the  year  1720,  the  petitioner  gave  three  hundred  pounds  ann.  for  her  Jifcp 
for  an  annuity  of  30/.  per  ann»  for  her  life,  payable  out  P*y*We  out  of 
of  the  eftatc  of  the  perfon  who  is  now  a  bankrupt,  which  he^^''^^.^*^*^^' 
not  being  able  to  pay  her  by  reafon  of  the  eommiffion,  ihe  bankrupt  in 
petitioned  to  be  admitted  a  creditor  for  the  whole  300/.         '71?*   ^°^: 
Lord  Chancellor  ordered  thiit  it  be  referred   to  the  commif- ,caed"t"Vcttie 
fioners  to  fettle  the  v^lue  of  her  life,  and  that  fhe  be  admit-  the  value  of  her 
ted  a  creditor  for  fuch  valuation,  and  the  arrears  of  her  annui-  l*Jn,iturd^  cre^ 
tyj  it  being  unreafonable  flie  fhould  have  the  whole  300/.  dkor  for  fuch  va- 
w^cn  fhe  had  enjoyed  the  annuity  18  years.  luation  and  the 

•'  arrearsof  her  an- 

nuity,  and  not 

jfugujl  the  I  ft,  1744.  ^""^^^^  ^**«^ 

Ex  parte  Belton. 

A  Bankrupt  before  the  time  of  his  bankruptcy  entered  into  Cafe  135. 
an  agreement  to  pay  an  annuity  of  20/.  a  year   for   the  where  a  bank- 
maintenance  of  an  infant  till  his  age  of  fourteen,  with  a  pe-  '"pt  is  under  am 
nalty  on  non-payment.  r^X'trJ 

Jay  his  failing  in  one  of  the  payments,  the  penalty  becomes  lue  muft  be  put 
forfeited,  "P^'^  «>  «»<* 

The  guardian  of  the  infant  who  had  maintained  him,  ap-  J^^^^  the*co«i- 
plies  to  the  court  by  petition  to  have  a  value  fet  on  this  an-  zmflioa. 
nuity,  and  that  the  infant  may  be  admitted  a  creditor  for  fuch 
value. 

^  Lord 
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tml  Chanc4Uo¥ :  I  am  of  opinion  that  a  value  ougfit  to  b^ 
put  vfpon  the  annuity,  that  it  fhould  be  proved  9i,%  ai  debt  ^xd^^ 
der  the  commiifion. 

January  the  2 2d,  1753. 

^jf  ^flr/^  Coyfegame. 

yid4  under  the  divtfiony  fVhen  ajftgnees  are  liable  to  the  fame  eqult) 
with  the  bankrupt, 

(Uu)  ]$ttle  M  to  fabtng  out  a  fecono  commtfllQtTf 

^<irfA  the  20th,  1743% 

Ex  parte  Proudfoot. 

Cafe  136,     i^\^^  Jackfon  became  a  bankrupt  in  1732,  and  affignees 
H 0  (ccpnd  com-  V-/  were  chofen  under  the  commiffion  ;  u^on  Jack/an* %X2\U 
miflion  can  be   ing  forty  pounds  to  defray  the  expences  of  the  commiffion, 
^^Sankrrt^aT  *"^  *  hundred  pounds  more  to  be  divided  among  his  creditors, 
fci? certificate un-  foxxT  parts  in  five  of  them  in  number  and  value  figned  his  eer- 
ier the  firft,  for  tificate,  but  the  commiiEoners  refufed  to  fign  it ;.  upon  which 
wi  pafs  trlhc^  ^^^  creditors  returned  the  money  to  Jack/on  again,  and  nothing 
^ond,  at  leaft  further  was  done  under  that  commiilion. 
•fperron^leftate.      Jachfgn  after  this  fets  up  a  different  trade,  in  a  different  part 
of  the  town,  and  being  largely  indebted,  a  fecond  pommif- 
fion  is  taken  out  againft  him  in  1736,  and  affignees  were  cho- 
fen  under  it,  and  his  certificate  ligned  and  allowed   by  IsHri 
Chancellor,     Before  the  certificate  was  figned,  an  advertjfe* 
ment,  by  order  of  the  affignees  under  the  firfl  commi^on, 
was  put  into  the  Gazette  iov  J ackfon^s  creditors  to  meet  th^ 
new  affignees,  to  give  their  affent  or  diffcnt  to  the  certificate, 
and  39  letters  were  alfo  written  to  the  creditors  under  the  firfl 
comtniffion,  to  appear  at  this  meeting.     Great  numbers  of 
them  came,  and  did  all  afiient  to  the  certificate ;  and  at  the 
fame  meeting,  by  agreement,  the  fum  of  65/.  was  paid  to  the 
affignees   under  the  firfl   commiffion  to  defray   the  <:harge9 
thereof,  by  the  affignees  of  the  latter. 

The  prefent  petition  was  prefented  by  two  of  the  creditors 
under  the  firft  commiffion  to  fuperfede  the  fecond.     . 

Lord  Chancellor :  7he  firjl  quejliony  Whether  the  fecond  com- 

Sliiifion  can  have  any  effect,  and  if  it  ought  to  be  fuperfeded  ? 

The  fecond  quejlion^  Whether  the  agreement  made  in  this  cafe 

will  preclude  the  court  from  fuperfeding  it  ? 

AJlf«nifeperfon-      As  to  the  firfl  queflion,  I  am  of  opinion  that  if  this  cafe 

aleftateiaafieft- ftood  clear  of  the  agreement,  the  fecond  would   have  ifTued 

t4  by  the  affi^n-  irregularly,  and  I  fhould  without  fcruple  have  fet  it  afide,  and 

snent,  and  evc^  .        &  y  r  » 

Vf  newac^uifitipa  will  vcftia  tlie  aiii^ees  ^  but  as  t9  future  real  cftatc^  there  muft  be  a  new  bargaio  9xA 
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Ac  certificate  Hkewlfe  ;  bccaufe  when  affignees  are  chofcti  un* 
der  a  firfl  commiffion,  all  the  eftate  and  effeds  of  the  bankrupt 
are  vefted  in  them,  and  he  is  incapable  of  carrying  on  any  trade^ 
and  all  his  future  perfonal  eftate  is  affefled  by  the  aiEgnment* 
and  every  new  acquifttion  will  veft  in  the  affignees ;  but  as  i9 
future  real  eftates,  there  muft  be  a  new  bargain  and  fale* 

The  bankrupt  is  incapable  of  afting,  and  therefore  no  fecond 
tommiffion  can  be  taken  out  before  he  has  his  certificate  under 
the  firft,  for  till  then  nothing  can  pafs  under  the  fecond^  at  leaft 
of  perfonal  eftate  ;  confequently  the  certificate  here  can  have 
no  operation  at  all,  and  I  am  of  opinion  it  would  have  been 
Void  at  law. 

There  \my  have  been  inftances  where  fecond  commifllons 
have  been  taken  out,  when  former  commiffions  have  been  de* 
ferted,  and  the  alf^gnees  perhaps,  and  the  commiffioners  dead^ 
and  this  innocently,  and  may  have  ^2iStd  fub  ftlentio^  but  is  by 
no  means  a  rule  to  govern  the  court* 

The  fecond  queftion  is.  Whether  the  a<&$  done  by  the 
affigneyes  under  the  commiflion,  will  give  a  fandtion  to  the 
certificiite. 

The  fecond  commiflion  was  taken  out  four  year^  after  the 
firft,  the  certificate  figned  three  years  ago,  and  allowed  by  me 
two  years  and  three  quarters,  nothing  clandcftine  appears;  but 
an  advc  rtifement  has  been  put  into  the  Gazette  as  ufual,  for 
Creditors  afl*enting  or  diflenting  to  the  certificate,and  was  plainly 
intended  thatthe  creditors  under  the  firft  commiflion  (houldmeet) 
becaufe  the  advertifem'ent  was  put  in  by  the  aiSgnees  under  the 
firft,  the  two  affignees  under  the  firft,  and  feveral  of  the  credit-* 
ors  met  accordingly,  and  accept  of  65/.  towards  the  charges  of 
the  firft  commiffion,  and  the  expence  of  alaw-fuit,and  in  con« 
fideration  of  this  fum,  the  affignees  of  the  firft  commiffion  with- 
drew their  petition,  which  was  filed  before  this  meeting  fot 
fupcrfeding  the  fecond  commiffiom 

I  am  of  opinion  therefore,  on  the  circumftances  of  this  ca^e^ 
that  I  cannot  fet  afide  the  fecond  commiffion,  becaufe  \X  would 
be  a  great  prejudice  and  injuftice  to  thofe  perfons  who  have  given 
yacifoHQit^M  ever  fince  his  certificate  was  confirmed,  which  is 
no  lefs  than  two  years  and  three  quarters  ago. 

Though  the  ads  of  parliament  relating  to  bankrupts  do  only  Affignees  miy 
i&xrtSt  the  affignees  to  advertife  a  meeting  of  creditors  in  relation  advertifc  a  mett« 
to  commencing  fuits,  and  for  particular  purpofes,  yet  the  af-g^^^JJJID^^ 
fignees  arc  very  much  to  be  commended  for  advertifing  meetings  ocaifion»  that 
Upon  any  other  extraordinary  occafion,  that  concerns  the  ere-  *^®^"^***  ^^V... 

j./ri.i_  ^u-  1*    Cf  ediloM>  as  well 

duors,  becaufe,  where  they  are  numerous,  there  is  no  way  fo  ai  for  the  partb* 
good  to  colled  the  whole  body  together.  culatpurpofei 

The  prefent  is  a  ftronger  cafe  ihan  tifual,  iot  the  affignees  are ^^^t^^ 
truftees  fcr  all  the  creditors,  and  if  they  have  a<Sted  improperly,  mettt« 
the  perfons  who  prefer  this  petition,  may  hi^ve  their  remedy 
ftgainft  them  at  laW|  foi^  A  breach  of  trufti 
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Upon  the  whole,  after  all  that  has  been  tranfa^ed  between 
theaffignees  under  the  firft,  and  the  creditors  under  the  fecond 
commiffion,  in  relation  to  the  certificate,  and  after  the  bank- 
rupt has  been  once  more  enabled  to  trade,  and  gained  a  new 
credit  by  my  confirming  his  certificate,  I  fliould  do  very  wrong, 
if  I  fet  afide  the  fecond  commiifion  under  all  thefe  circum* 
itances  ;  and  tbnefon  tbe  petition  muftbi  dijmijfed. 


Ww)  ]$ule  ^%  to  an  open  account  unoer  a  commtOton  of 
banftcuptc^ 


Deamher  the  22dj  1744. 

Ex  parti  Simpfon  and  others. 

Fidi  under  the  divijton^  Concerning  the  CommiJJkn  andCommij^mrs^ 

(Xx)  Hnle  as  to  piintml  and  fttret?. 

Jugufl  the  ad,  1744. 
Ex  parti  CriCp. 
Vide  undir  the  divtjion^  RuU  as  to  Partnerjbip^ 

March  the  26th,  1750. 
Ex  parti  Williamfon. 
Fidi  under  thi  diiAfion^  Rule  as  to  the  drtifcate. 


(Yy)  Knie 


fianirupf^  ^^5 


(Yy}  Httle  M  to  t|)e  infoltcitt  Hebtojs  act,  seeciten,  153, 

469. 

0^^*^  the  26th,  1744. 
Ex  parte  Burton. 

THE  petitioner  was  a  bond  creditor  for  fifteen  hundred  Cafe  137. 
pounds  of  Stevens  the  bankrupt,  who  had  lived  formerly  Stevpns  formerly 
in  HoUandy  and  exercifed  a  trade  there,  but  failed,  upon  which  «  tn<^er  in 
there  was  a  cejfto  honor  urn.     Stevens  comes  afterwards  to  England^  IJolland  USh 
and  had  intereft  enough  to  be  appointed  a  governor  of  a  fettle-  whkh'there  w» 
ment  abroad,  belonging  to  the  >^rV^n  company,  and  applies '^"^^^wnaBi; 
to  the  petitioner  to  be  his  fecurity  to  the  company,  and  to  ad-  S^iJJ^",%- 
vancc  him  a  fum  of  money  to  equip  him  properly  in  his  office  :  appointii*" 
The  petitioner  agreed  to  do  it,  but  iniifted,   as  he  run  a  rifque  «<»•««•' •broad; 
of  forfeiting  the  fecurity  to  the  company  on  Stevens's  mifbehavi-  ^t^^  J^^c* 
our,  that  the  bond  (hould  comprize  the  remainder  of  the  old  debt,  hi*  fecurity  to 
as  well  as  the  further  fum  advanced,  which  was  done  accord-  ****  «»n»pMiy# 
ingly  :  Stevens  becomes  a  bankrupt  here,  and  a  commiffion  is  h?m^a  fam*^ 
taken  out  againft  him  ;  the  commiilioners  on  the  application  of  <non«T»  who   * 
Burton  to  be  admitted  a  creditor,  for  the  whole  money  on  the  ^^^^l^^^'^"^ 
bond,  being  doubtful  whether  he  was  fo  intitled,  refufcd  to  JouWgiveTim 
admit  him,  and  he  now  petitions  for  that  purpofe.  >  bond,  that 

ihould  comprise 
the  remainder  of 
an  old  debt  due  before  the  ceji*  bonorum  at  well  at  the  further  fum  advanced,  which  was  done  according- 
ly :    Stevetu  becomes  a  bankrupt,  and  the  commiflioners  doubting  if  Burton  ought  to  be  admitted  a  cre- 
ditor for  the  whole  money,  he  now  petitions  for  that  purpofe. 

hmrd  CbanceBor^  on  the  circumftancei  of  the  cafe,  of  opinion  he  was  intitled  to  be  admitted  a  creditor  f«r 
the  whole  money  upon  his  bond* 

Lord  Chancellor  :  The  qucftion  is.  Whether  this  be  fuch  a 
real  debt  as  to  intitle  the  petitioner  to  come  in  amongft  the  reft 
of  the  creditors  under  the  commiflion  of  bankruptcy  againft 
Stevens^  and  that  will  depend  upon  another  queftion.  Whether 
the  compofition  in  Holland  was  an  abfolute  difcharge  of  the 
bankrupt?  and  if  it  was.  Whether  there  is  ftill  a  fufficient  con* 
fideration  for  this  bond  ?  for  if  it  was  not  an  abfo|ute  dif* 
(harge  in  Holland^  no  queftion  can  arife, 

A  man  indebted  to  feveral  perfons  becomes  a  bankrupt  in 
Holland,  where  there  are  the  fame  proceedings  upon  an  infol- 
vency,  as  on  a  eejjio  bonorum  among  the  Romans  ;  The  queftion 
is,  Whether  this  proceeding  is  a  difcharge  of  his  effe<9s,  as 
well  as  of  hisperfon  i  for  it  it  was,  it  would  be  an  abfolute 
difcharge  of  this  debt. 

Upon  what  appears  before  me,  I  do  not  take  it  to  be  the  law 
of  Holland,  that  it  is  an  abfolute  difcharge  of  the  efFe£ls  as  well 
gs  of  his  perfon  :  It  certainly  was  not  To  even  by  the  law  of 
fingland^  till  the  ftatute  of  the  4  fsT  5  Ann,  which  was  tempo- 
rary at  iirft,  and  never  intended  to  be  a  perpetual  lav^,  but  was 
made  in  90l)&deration  of  two  long  wars  which  had  been  verf 

detrimental. 


detrimental  to  traders,  and  rendred  them  incapable  of  paying 
their  creditors  5  but  I  much  qucftion  whether  it  is  .fo  by  the 
law  of  any  other  country  except  England-^  the  exempting  his 
wearing  apparel  or  tools  of  his  trade,  was  left  to  the  dilcrction 
of  the  Roman  PratoVy  but  was  not  a  bindmg  law  upon  him 
there,  as  it  is  here. 
Ifft  ^btor  Can  it  then   be  doubted,  that  if  the  bankrupt  gives  a  new 

jHW^nTtSl*"^  fecurity,  that  his  effeds  are  all  liable  ?  Suppole  by  our  law  un- 
«turward9  gives  der  the  infolvent  a6ls,  the  debtor  delivers  up  his  all,  as  the  fta- 
^bond  for  the     tutc  requires,  which  is  the  c/'J[Jio  benorum  of  the  Romar.i^  and  the 
ftlS^^t  tbi»     juftices  of  peace  difcharge  his  perfon,  and  he  afterwards  gives 
miU  be  bindiag   a  bond  for  the  refidue  of  the  old  debt ;  will  not  this  be  binding 
«^luaw         upon  him,  noiwiihftanding  his  being  cleared  under  the   in- 
folvent aft  ? 
If  «  Winknipt,         In  the  prefent  cafe,  I  think  I  might  reft  here,  without  going 
%iferhUdi{*       g^y  further;    but  fuppofing,  by  the  law  of  Holland^  his  perfon 
^J^%ff«af  in  ^^^  cffe<Jbs  were  aftually  difchargcd,  I  am  very  far  from  being 
piBt  Q^  jufticf    clear,  whether  a  bond  given,  as  this  was,  for  the  refidue  of  a 
^^*^V*;'        debt,  would  not  make  bis  effefts  liable  to  anfwer  it  5  for  if  a 
^^ifncy,  tho'  bankrupt   after    his  difcharge  gets    future  efFefls,  in   point  of 
»ft«o«rtwiU     juftice  and  confcicnce  he  ought  to  make  good  the  deficiency, 
n»m^\  luw«       though  no  court  of  equity  or  praetor  would  do  it  for  the  creditor. 
Here  is  a  man  wants  a  fecurity  to  the  Ajfrican  company,  for 
his  exercifing  an  office  of  governor  in  one  of  their  fettlements, 
and  likewife  a  fum  of  money  5  was  it  not 'very  reafon able  for  the 
petitioner  upon  fuch  an  application  to    fay,  if  I   do  this,  you 
Ihall  give  me  a  bond  for  the  refidue  of  my  old  debt,  fincc  I  rutl 
a  rifqueof  forfeiting  to  the  company  if  you  miibehave  ? 

I  am  of  opinion  on  fuch  a  cafe  fo  circumfianced,  that  the 

petitioner  is  intitled  to   be  admitted  a  creditor  for  the  whole 

money  upon  his  bond,  and  lay  no  ftrefs  upon  the  word  com- 

pofition,  in  the  determination  in  Hollandy  for  it  was  a  difpofi* 

tion  made  by  the  judge,  and  not  a  voluntary  compofition  by 

the  bankrupt, 

t^  Chii*c<:tt3r        If  a  bankrupt  applies  to  an  old  creditor,  after  a  difcharge  by 

ifHipod  to  think,  certificate,  to  lend  him  a  new  fum  of  money,  to  carry  on  his 

*fter'"g'difclw^^  trade,  or  to  become  a  fecurity  for  any  ofiice  ;   I  am  inclined  to 

tpplies  to  9n  old'  think  that  this  ought  to  be  a  good  confideration  for  his  giving 

creditor,  to  lend  bond  for  the  remainder  of  the  old  debt,  and  that  he  otight  tobe 

Jf'monfy^o^cTr-  admitted  a  creditor  for  the  whole  debt  under  the  fecond  com- 

^y  on  histrade,    mifiion  J  but  I  will  not  be  bound  down  by  this  opinion,  though 

^  tQ  be  his  fc-    as  i  am^t  prefent  advifed,  I  think  it  would  be  fo. 

furuY  lor  any 

tM^tx  ^^^^  would  be  a  good  confideration  for  his  giying  bond  for  the  rcRiainder  of  the  qH  dcbt^  and  thft 

Vhoic  ro»y  he  pcrvcd  und?r  ^  fippond  tojnjpilTipn, 

th*  Uw<>f  The  next  day  J^ord  Chancellor  faid,  he  had  looked  into  yogi  on 

^^^^"fo^^/s  '*^  P^ndafy  under  the  head  of  cejfto  bonorutriy  2  torn,  lib,  4.2,  ///.  3. 

^wr«««*follow«  who  lays  down  the  law  of  Holland GX^6\]y  as  the  digeft  does  in 

%hcl>igejl^  a-d  fuch  cafes,  that  it  is  no  difcharge  of  efFed^s,   but  only  of  tbo 

^?fea«?"^  perfon,  fome  few  trifles,  as  wearing  apparel,  i^fc  excepted. 

only  of  thf 


SanhrupU  2gJ 

Augtifl , the  jthj  tj/^60 
Ex  parte  Green. 

THE  petitioner  is  an  affignee  under  a  fecond  commif- Cafe  138. 
fion  of  bankruptcy  againft  Bowler j  who  had  been  dif-  where  a  perfon 
tharged  once  before  under  a  former  commiflion,  afterwards  ^iicharged  by  the 
again  under  the  infolvent  debtors  aft,  and  now  by  a  certificate  j,"^^*7a^  l^^* 
under  a  fecond  commiffion^  taken  out  by  his  friends  for  that  comes  a' banks 

^urpofe.  rapt  afterwards. 

The  prayer  of  tlie  petition  is.  That  the  bankrupt's  certi-  ^uftte'f^d^, 
ficate  may  not  be  allowed,  and  infifted  by  the  affignee's  coun-  and  will  be  al« 
fcl,  that  .according  to  a  claufe  in  the  z6t  made  in  the  5  Geo.  2.  ^^J!^  **"^y  J*  • 
relating  tofutureeffcas,  he  cannot  bedifchargcd  by  aceriificate,  plrfo^^but  not* 
as  to  his  eftate  under  a  commiHion  of  bankruptcy,  if  he  has  been  of  his  future  cf« 
before  difcharged  under  the  ftatute  for  relief  of  infolvent  debt-  tau  andeffcftu 

CM^S. 

That  claufe  is  as  Follows  : 

**  Provided  always^  and  be  it  further  enaAed,  That  from 
^*  and  afiter  the  24th  of  June  1732,  in  cafe  any  commifEon  of 
**  bankruptcy  (hall  iiTue  againft  any  perfon  or  perfons,  who, 
«*  after  the  faid  24th  of  June  1732,  fliall  have  been  difcharg- 
^  cd  by  virtue  of  this  a6t,  or  ihall  have  compounded  with  his 
^<  creditors,  or  delivered  to  them  his  eftate  or  effe^s,  and 
**  been  releafed  by  them,  or  been  difcharged  by  any  ad  for 
«*  the  relirf  of  infolvent  debtors,  after  the  time  aforefaid, 
^*  that  then  and  in  either  of  thefe  cafes,  the  body  and  bodies 
*<  only  of  fuch  perfon  and  perfons  conforming  as  aforefaid, 
*<  (ball  be  free  from  arreft  and  imprifonment  by  virtue  of  this 
•*  zSt  i  but  the  future  eftate  and  .cffeSs  of  every  fuch  perfon 
*^  and  perfons  (hall  remain  liable  to  his  creditors,  as  before 
<<  the  making  of  this  a£l,  (the  tools  of  trade,  the  neceiTary 
<^  houfliold  goods  and  furniture,  and  neceiTary  wearing  ap- 
<<  parel  of  fuch  bankrupt,  and  his  wife  and  children  only  ex- 
«•  cepted),  unlefs  the  eftate  of  fuch  perfon  or  perfons  againft 
^<  whom  fuch  commiilion  (hall  be  awarded,  fhall  produce  clear, 
**  after  all  charges,  fufficient  to  pay  every  creditor  under  the 
^<  faid  commiffion,  fifteen  fhilling^  in  the  pound  for  their  re- 
««  fpcaive  debts." 

Unlefs  fome  fraud  had  been  (hewn,  this  man  feems  to 
me  to  be  intitled  to  his  certificate,  but  of  a  fpecial  nature. 

This  ad  of  parliament  has  made  two  provifions,  one  with 
regard  to  the  perfon  of  the  bankrupt,  the  other  with  regard  to 
his  eftate,  for  before  the  making  the  faid  aA,  neither  were  dif- 
charged, but  both  were  liable. 

Then  comes  this  claufe,  and  makes  a  particular  kind  of 
difcharge  in  this  fpecial  cafe;  an  abfoluce  one  as  to  his  per- 
fon, with  regard  to  all  his  creditors  before  the  commiflion,  but, 
lipoit  a  particular  circumftance  only,  v^ith  regard  to  his  eftate. 

VpL.  I.  S  There- 


t^B  Sanktupi. 

Therefore  fomc  kind  of  certificate  he  muft  have,  the  prefent 
feems  to  be  a  general  one,  and  I  do^ot  fihd  that  the  form  of 
the  certificate  is  fettled. 

The  certificate  {)eing  read,  appeared  to  be  a  general  one, 
whereupon  Lord  Chancellor  made  it  fpecial,  by  ordering  this 
certificate  to  be  allowed  a  difcharge  of  the  bankrupt's  perfon 
only^  but  not  of  his  futare  eftate  and  effeds. 

See  Green,  x%o,  (Zz)  ^vXt  00  to  a  battkrtipt'^  fixtixtt  effcct£U 

X951  a6S« 

March  the  20th,  1743. 

Ex  parti  Proudfoot. 

PtfU  under  the  divifion^  Rule  as  to  taking  out  a  fecond  Cwmijpunl 

OSJober  the  26th,  1744. 
Ex  parti 'Rxirtoti. 
Vide  under  the  divfjion^  Rule  as  to  the  Infolvent  Debtors  A&* 

Augujl  the  7th,  1746. 

Ex  parte  Green. 

Vide  under  the  fame  divifion. 

(Aaa)  Kttic  asi  fo  a  tefllo  bono;uin^ 

O^ober  the  26th,  1744. 
Ex  parte  "Bnxion. 
Vide  under  the  diviftouy  Rule  as  the  Infolvent  Debtor* s  A^. 


(Bbb)  JlttU 


tfibb)  Kate  98  to  upma  anaer  u^mmifdtng  of  banlt^ 

O&oiir  the  19th,  1744. 
Bfontley  v.  Ci&iA/. 

A  Petition  on  the  behalf  of  the  reprefentative  of  a  perfon  Cafe  139. 
wh»  wat  intieled  to  navy  bills  to  the  amount  of  6000/.  ^'^'"^i";^  ^^ 
and  who  bad  in  the  year  171 1  depodted  them  in  the  hands  of  1711,  depofng 
Sir  Su^mt  Evans  and  his  partner  Hahj  who  gave  a  note  fpe-  ^^^  with  Sir 
cifying  them«    and    promifing    to   be    accountable.      In  fi*  w^  gave  T^note 
months  after  Sh:  Stephen  Evans  becomes  a  bankrupt.  to  be  accounta- 

ble for  them,  and 
in  ^  montfat  nftcrwarda  becomes  bankrupt.  The  reprcfentativc  of  A.  petitions  to  be  admiitcd'bc- 
Ibrc  the  Aftifter  to  prove  both  principal  and  intercft  to  the  time  of  the  decree,  as  navy  bills  in  their 
attare  carry  intcreft.  As  this  is  a  fpecial  depofit,  a  Calculation  ihaU  be  made  of  the  value  of  the  whole 
Satiic  thing  depofited^  both  principal  and  inureft  at  the  time  of  the  depofit>  and  intercA  not  to  run  90 
u  in  a  fimple  debt. 

The  application  now  was,  that  the  petitioner  be  admitted 
before  the  Matter,  to  whom  the  caufe  ftands  referred  between 
the  affignees  and  reprefentatives  of  Sir  Stephen  Evans j  to  prove 
both  the  principal  and  intereil  to  the  time  of  the  decree,  as 
navy  bills  in  their  nature  carry  intereft. 

When  the  petitioner  appeared  before  the  commiffioners  of 
bankruptcy,  they  fet  a  value  upon  the  navy  bills,  according 
to  the  market-price  they  bore  at  the  day  of  the  depofit,  which 
was  only  4200/.  becaufe  there  was  a  large  difcount,  as  there 
was'no  publick  fund  appropriated  for  the  payment  of  them. 

Lord  Chancellor :  I  cannot  allow  the  petitioner  to  come  in 
as  a  creditor  before  the  Matter  for  the  intereft  upon  the  navy 
bills  as  well  as  the  principal,  becaufe  there  is  a  plain  dif- 
tin£Uon  between  debts  that  carry  interett  and  a  fpecial  depofit 
of  goods  and  ttock ;  for  in  the  former  the  intereft  fhall  be 
continued  down  to  the  date  of  the  commiflion  ;  but  in  the 
latter  'tis  otherwife,  for  the  intereft  flops  from  the  time  of  the 
depofit,  and  a  calculation  (hall  be  made  of  the  value  of  the 
whole  entire  thing  depofited  both  principal  and  intereft,  be  it 
ftock  or  goods,  according  to  the  market  price  at  the  time  of 
Che  depofit,  and  intereft  not  allowed  to  run  on  as  in  the  cafe 
of  a  fimple  debt. 

The  petition  difmilTed, 


S^  (Ccc)  ttute 


ft6d  HanirupL 

See  Green,  104*  (Ccc)  )Bi\x\z  08  to  relsttotf  atiocr  commtiBons  of  fean^ 

Black.  Rcp.641,^  ttlptt?. 

Jl^fT^i  the  5th^  1744* 

Barwell  and  others^        — —  -— ^         Plaintiffs^ 

X^ri  and  others,  ■    ■■  ■  ■  Defendants* 

Cafe  140.  T^  ^  ^  defendant's  brother  conveyed  the  moietj  of  a  rever- 
Wkeretheaaof  A  fionary  eftate  for  lefs  than  half  the  value  to  her,  and 
bankruptcy  it  in  a  month  afterwards  furrenders  himfelf  to  prifbn,  and  dur* 
lying  ia  gaol  for  ing  his  lying  there,  before  the  two  months  were  expired,  he 
Jil^foT°"<h^i  be  ^"rns  his  book  debts  into  notes,  and  indorfes  over  one  from 
deeiped  a  bank-  Sir  Roger  BurgoyrUy  and  another  from  Sir  Francis  Siifttnrib  i$ 

fi"ft  da"*"  f  Wt    ^^^^^^^  ^"^  Margaret  Ward. 

fJrrender^to  pri-  A  commiffion  of  bankruptcy  was  afterwards  taken  out  againft 
fon  by  relation,  Ward^  and  the  plaintiffs  were  chofen  affignees,  ^who  have 
^"^  X  u'  ?J^"  brought  this  bill  to  fet  afide  the  conveyance,  and  pray  that 

reach  all  inter*  ^../t»  i*  %  i-  t.tt/«        •• 

mediate  tranf-  the  piaintilfs  and  the  other  creditors  may  have  the  benefit  of 
laions.  the  faid  eftaCte,  and   that  the  deeds  relating  thereto  may  be 

delivered  to  them,  and  that  the  faid  notes  and  fecurities  may 
be  alfo  delivered  to  them,  and  that  they  may  have  a  fatis- 
fadion  from  fuch  of  the  defendants  to  whom  the  fame  were 
indorfed,  affigned,  or  delivered. 

The  counfel  for  the  plaintiffs  infifted,  that  the  conveying 
lands  for  half  the  value  is  an  z&  of  bankruptcy  of  itfelf,  and 
that  the  iifter  of  the  bankrupt  ought  to  be  directed  to  convey 
the  fame  to  the  affignees,  and  that  the  notes  being  tranfac* 
tions  during  the  intermediate  time  between  his  imprifonment 
and  the  lying  there  two  months,  that  When  the  two  months  were 
com  pleat,  he  ihall  be  deemed  a  bankrupt  from  the  firft  day  of 
his  furrender  to  prifon  by  relation,  fo  as  to  over-reach  all  in- 
termediate tranfadions. 

On  the  part  of  the  defendants  it  was  urged,  that  the  feveral 
deeds,  and  the  indorfement  of  the  notes,  were  previous  ta 
Ward's  bankruptcy,  and  that  the  bankrupt  being  indebted  to 
the  defendant  Martha  Doughty  in  4.50  /.  on  bond,  did,  in  £4^ 
temher  1741,  execute  a  warrant  of  attorney  to  confefs  judg- 
ment  for  the  faid  debt,  and  that  being  alfo  indebted  to  hiS 
fifter  Barbara  Ward  in  60/.  he  did,  by  indentures  bearing 
date  in  September  1741,  convey  to  her  and  her  heirs  his  rever* 
fionary  intereft  of  the  faid  premifles,  who  did  then  deliver  up 
a  bond,  which  had  been  given  her  for  150/.  to  be  cancelled, 
of  which  debt  60/.  remained  due,  and  the  deeds  were  exe- 
cuted a  few  days  after  they  bore  date,  but  before  Ward  had 
committed  any  a£l  of  bankruptcy. 

Lord  Chancellor :  The  prefent  is  a  plain  cafe,  and  appears 
to  be  a  fraudulent  conveyance  to  cover  the  eftate,  for  the 
deeds  are  executed  at  a  time  when  Ward  was  in  declining  cir- 
cumftances,  having  in  the  Oihber  following  furrendered  him- 
felf in  difcharge  of  his  bail,  and  was  confined  in  prifon* 

Ni 


No  more  than  60/.  paid  for  the  moiety  of  an  eftate  in  rever- 
£on,  of  the  value  of  39 /•  a  year,  which  is  pretended  now  to 
be  redeemable  on  payment  of  60 /•  but  no  claufe  of  this  Jcind 
in  the  deed  itfelf^  for  it  is  an  abfolute  bargain  and  fale. 

The  court  in  this  cafe  ought  to  do  no  more  than  to  let  the 
deed  ftand  only  as  a  fecurity  for  the  n^oney  really  and  bona  fide 
advanced. 

It  is  not  difputed  but  that  Mr.  Ward  was  a  bankrupt  at  the 
ead  of  the  two  months^  and  that  the  a£l  of  parliament  by  relation 
makes  him  fo  at  the  time  he  indorfed  the  two  notes ;  but  it  has 
been  faid  by  the  defendant's  counfel,  the  ailignees  might  have 
brought  an  adion  of  trover,  but  it  would  have  been  very  dif- 
ficult to  have  defcribed  the  notes  at  law  properly,  and  there* 
^re  the  plaintiff  is  right  to  come  here  for  a  difcovery. 

It  has  been  alfo  faid,  the  bankrupt  indorfed  the  notes  to  raife 
a  fum  of  money  to  put  out  his  apprentice  to  another  mafter,  for 
the  reft  of  his  time.  • 

The  moft  equitable  method  is  to  allow  him  a  grofs  fum  out 
of  the  ban];rupt's  effeds,  and  commiffioners  of  late  years  have 
fecomoieiidfd  |t  tp  creditors  to  allow  it,  and  in  my  opinion  very 
rightly,  for  \t  yro^\i  be  hard  to  make  hi(n  conie  in  ^s  a  creditor 
finder  i^ip  comniiflio^. 

Ifis  Lerdjbip  diclared  that  tbi  Itajk  and  releafe  of  September, 
1741,  ought  to  hi  fit  ajidi  as  an  abfoluti  conviyancij  and  to  fiand  ' 

only  as  aficurity  for  what  [if  any )  was  nally  dm  from  Ward  thi 
kanirupt  to  difindant  Barbara  Ward  upon  tbi  bond,  and  referred 
t  to  a  Majlir  to  inquin  whithir  at  thi  ixicution  of  tbi  faid  deeds 
any  fuch  bond  was  fubfiftingj  and  what  momy  was  bona  fide  dm 
from  thi  bankrupt  tP  Jlarbara  thirton^  and  If  no  momy  due  at  that 
timi^  that  Barbara  ^.^«/</  then  conviy  thi  faid  pnmijis  to  thi  plain^ 
tiffs  in  trujifor  thi  criditors. 

His  Lordfhip  alfo  declared,  that  the  aflignment  of  the  two 
liotes,  being  after  Mr.  Ward  was  in  point  of  law  a  bankrupt, 
is  void,  and  direfied  the  Matter  to  fee  if  the  notes  are  in  the 
hands  of  Martha  Doughty^  or  in  whofe  hands,  and  whether  ihe 
hath  received  any  money  thereon,  and  to  inquire  what  (he  paid 
in  confideration  of  the  faid  notes,  and  whether  the  fame  was 
applied  to  procure  another  Matter  to  the  apprentice,  and  if  fo, 
how  much  was  proper  to  be  allowed  (according  to  the  ufual 
courfe  of  proceedings  under  commiffions)  for  turning  over  the 
apprentice  of  a  bankrupt  to  another  matter,  and  fo  much  to  be 
jillowed  to  Martha  Doughty^  and  the  furplus  flie  is  to  pay  over 
Co  the  affignees,  and  deliver  up  the  faid  notes,  and  decreed  the 
defendant  Barbara  Ward  to  pay  cotts,  fo  far  as  relates  to  the 
conveyance  to  her,  to  this  time. 


(Pdd)  Kttle 


^6i  BMidkrupii 

See  oreefl>  126^  (Ddd)  Uulc  M  to  ftn  tTttXii  of  t^t  ctdfinit^ 

^^rcA  the  28th,  1 75 1. 

Bx  parti  Marjhall^iiA  others  ;  in  the  matter  of  Garwafs  bank- 
ruptcy. 

r  f  AT  TtATTON  was  furety  in  a  bond  with  Ganvay  to  anfwcr 
V^ale  T4  .  y;/  particular  debts ;  Garway  bcomes  a  bankrupt,  and  an  ex- 
An  extent  of  the  of  the  crown  is  taken  out  againft  HatUn^  who  pays  the 

trown  js  taken  ,.^,        ./•#.  .®  1. 

out  againft  a       debt  after  difputing  it  for  feme  time,  and  is  put  to  an.expence 

furetyof  a  bank-  jj^gfeby^ 

fupt  woo  pays  ' 

the  debt,  after  difputing  it  feme  tinie,  and  being  pot  to  in  expence  thereby.     He  fiiall,  notwithfiand* 

ing  he  difputed  the  payment  of  a  juft  debt,  be  admitted  to  prove  the  expences  of  fueh  fuit  undtr  the 

CP9^piflioA  againft  the  principal. 

Hatton  is  fince  dead,  and  his  reprefentativcs  apply  now  to  be 

admitted  creditors  under  Garway*^  commifllon,  and  to  prove 

the  expences  he  was  put  to  in  the  difpute  with  the  crown  ;  the 

counfel  for  the  affignees  oppofcd  it,  and  infifted  that  notwith- 

ftanding  as  between  debtor  and  creditor,  the  latter  is  intitled 

to  have  compleat  fatisfa£tion  againft  the  furety  as  well  as  the 

principal ;  there  is  no  rule,  that  if  a  furety  difputes  a  juft  debt, 

and  occasions  an  expence  by  that  means,  that  he  (ball  charge 

the  eftate  of  the  principal  with  the  expences  of  fuch  a  fuit* 

An  extent  of  the      Lord  Chancellor ;  I  know  of  no  fuch  diftindion,  and  it  would 

crown  is  an  ac-    j^g  ^  yg^y  j^^j-j  ^^fg  hgrg,  as  the  failing  of  Garway  was  in  all 

tlon  fn  the^ft    probability  the  fole  occafion  of  the  difficulties  that  Hatton  was 

uii^^nce,  under,  and  made  him  incapable  of  paying  the  demand  of  the 

crown  ;  and  as  an  extent  is  both  an  adion  and  executionJn  the 

firft  inftance,  Hatton^  in  his  fituation,  could  not  be  fuppofed  to 

pay  it  immediately,  and  therefore  no  pretence  to  fay  his  jreprc- 

fentatives  (hall  be  precluded  from  proving  the  expences  iE/ii/^tf^ 

was  put  to  in  the  fuit  with  the  crown. 


O^ober  the  26th,  1745. 

Anon*. 

Cafe  I42.  A     Petition  on  behalf  of  a  bankrupt  to  be  difcharged  from 

A  bankrupt,  jLjL  ^  Commitment  under  an  extent  of  the  crown,  having 

form^incvr"'  ^"^^^^^^^^  himfelf  to  the  commiffioners,  and  conformed  him* 

ref^atothe*'^  fclf  according  to  the  aflis  of  parliament  relating  to  banki'Mpts. 

^as  relating  tQ  Lord  Chancellor ;  The  crown  is  not  within  the  ftatutcs  of 

e^nJtX^'d'f.  bankrupts,  and  therefore  he  cannot  be  difcharged  fromacpiQ* 

fharged  from  ^  mitmeo^  on  behalf  of  the  crown* 

commitment 
tinder  an  extQi||f 


^    Bankrupt.  a6j 

(Ece)  »ule  00  to'crcBttoj?  afffenting  o^  Biflfenfins  fa  a  s«eGreni,i3«. 

certificate. 

-i/i/^^  the  14th,  1742. 
Ex  parte  Turner, 
^  Vide  under  the  divijknj  Joint  andfeparate  CommtJJim. 

OSioher  the  26th,  1745. 

Ex  parte  IJiViMv]. 

Vide  under  the  divifan^  JVbat  isy  or  is  not^  an  Ele^ion  to  ahidp  la* 
der  a  CommiJJion. 

March  the  25th>  1750. 
Ex  parte  Vf\\\\^ni{on, 
Vide  under  the  divijion^  Rule  as  to  a  Certificate^ 

December  the  2iO:y  1752. 
In  the  matter  of  the  Simpfin^s  bankruptcy. 
,flde  under  the  divifion^  Rule  as  to  Partnerjhip. 

(Fff )  HBanfertiijtc?  no  abatement 

November  the  loth,  1748. 
Anon\ 

MR.  fVilbrahamy  Where  the  defendant  had  an  order  for  dif-  An  oraer  for  dif* 
folving  the  injunaion  «//7,  moved  it  might  be  made  ab-  f°**^^^^" -r^ij, 
folute,  unlefs  caufe  mewix  before  the  rifing  of  the  court.  ^^m^^^^^\^te^ 

Mr.  Sewell  of  the  other  fide  faid,  the  caufe  was  abated  by  the  notwithftanaing 
plaintifPs  having  become  a  bankrupt  fince  the  granting  of  the  the  piamtiff  u  a 

f.         r*.  P   .  ,  „  '^      .  .  ^.,».°i  bankrupt,  vnieGi 

injunction,  and  that  the  aiSgnees  under  the  commiffion  have  ^^  ^ews  cauie. 
not  as  yet  revived. 

S  4        •  Lord 


d£4  BanhrupU 

Lord  Chancellor :  Bankruptcy  is  no  abatement,  and  thereforo 
if  he  had  any  caufe  to  (hew  he  muft  go  on,  or  he  would  dif* 
folve  the  injunAion  :  Upon  which  he  (hewed  exceptions  foe 
caufe,  which  were  allowed  upon  the  common  terms  of  pro* 
curing  the  Matter's  report  in  four  days. 

(Qgg)  Sivxtft  Upon  a  ^itttoa^  fo;  a  contempt  regtilar* 

June  the  2d,  1749. 

Ex  parte  Whitchurch. 

Fidi  title  Arreji^  under  the  divi/hrij  Where^goodon  a  Simdaf^ 


CAP.    XVI, 

Xaron  ann  ITcme. 

(Aj  ^oiD  far  fl)e  ftusbano  l^all  bebouno  b?  t^  ffAt^a  tattk 
before  marrtage. 

(B)  ^ofn  far  a  frmc  totert  Iball  be  boanD  bu  tJ^t  atfiet  tit 
iDbtcl)  flje  taslotneo  imt^  f)er  (jusbano. 

(C)  Concerntns  tbe  \a\ft'»  pin^monei;  anb  parapb^tnalta. 

(D)  l^stq  far  gifts  lettDcen  bttsbanb  anb.  totfe  lotU  be  fup^ 
pojtco. 

(£)  Con(ccntns  altmon?  ano  feparafe  maintenance* 

(FJ  Mule  as  to  a  pofltbitttr  cf  tlje  ioifc. 


(A)  !^olo 
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I  A)  ^^OfB  fat  tlje  ^batto  il^aU  te  boano  b^  t^t  totfe 'jK  atf<  <3i«iie.  car.  s<w 
^  betoe  mamase,  ?Y^.6i,n?. 

JIforfA  the  2d,  1737. 

iamuet  Niwfiead^  Stohs  and  Sujannah  his  wife,  7p,  .    .«, 
^i/;f/i«  and  £/wto*  his  wife,  and  others.      J*^'a»n"tt«- 

Stamuel  Searles^  Miller  and  ^tf/b,  and  others,    — •    Defendants. 

TH  E  plaintiff  Newfitad  is  the  cldeft  fon  and  heir  of  E,\i-  Cafe  144. 
zj^f^A,  laie  the  mfc  of  Newjiead  fenior,  who  was  the  a  widow  wh« 
0deft  daughter  and  coheir  of  Elizabeth  Searles  deceafed,  by  John  *^  ^*»  chiidiw^ 
^arifi^  her  former  hufband,  ahd  the  ^Izmtiff Sufannah  is  the  bLdfa^lJo*^" 
yoang^ft  ^aiighter,  and    another  of  the  coheirs  of  Elizabeth  provkon  madt 
Searles  deceafed,  by  John  Martyn^  and  the  ^IzAnxSS Elizabeth  the^?'5^«"»  ^^ 
wife  of  Jofeph  Atkinfon,  is  the  , daughter  of  Sujannah  $/^i^/,  drcnca'chof 
and  grandchild  of  Elizabeth  Searles.  tbem.a  child, 

and  being  in  , 
pofleflioD,  in  her  pwn  right,  pf  freehold,  copyhold,  |nd  I^fehold  eftate%  ky  artidft  before  her  iecon4 
marriage,  to  which  her  hoiband  was  a  J^^»  ai^  by  his  (^onfenr,  conveys  t^  whole  to  truftees,  that 
they  (hoold  divide  the  freehold,  copyhold,  and  leaTebold,  it  no  il(ttte  of  tlie  marriage,  in  moieties,  one  to 
tht  piainnfrher  grandfon,  bis  heirs  and  afligns,' the'  other  t6  her  grandaughrer  in  fee,  provided  if  there 
ib  -nld  be  any  child  or  children  of  the  marriage^  that  chiU  oir  ch.4dren  t(^  have  an  equal  fliare  of  the  iaii 
^tes,  with  the  grandfon  and  grandaughter.  ^ 

The  hu/band  and  wife  afterwards  mortgage  the  fettled  efUtes,  to  perfoni  who  had  notice  of  the  fettlement* 

Declared,  that  the  fett^eot  is  no  volnntary  agreement,  but  a  binding  one,  and'no  iiiftance  where  fuch 

f  limitation- has  been  held  fraadulent,  and  void  againft  fubfequent  purclnifers,  orcr^iiors;  for  if  it 

^ould,  so  widoW|  on  her  (ecgnd  marriage|  would  be  able  to  make  any  ceruin  provifioi^for  the  ilTue  of  a. 

former,"  ■<,...•■. 


Mr*  CornwaUis  feized  in  fee  of  freehold  and  copyhold,  and 
poffefled  of  leafehold,  held  of  the  bifhop  of  Norwich  in  Suffolk^ 
^f  the  yearly  value  of  150/.  made  his  will  in  1698,  having  firft 
iTurrendred  his  copyhold  eftate  to  the  ufe  of  his  will,  and  there- 
by gave  to  Grace  his  wife  all  his  freehold,  copyhold,  and  leafe- 
hold, for  fo  long  as  fhe  (hquld  continue  his  widow,  and  after 
her  deceafe,  then  he  gave  the  {freehold,  copyhold,  and  leafehol4 
cftates*,  to  Elizabeth  Searles^  then  Elizabeth  Martyn  his  daughter, 
and  her  heirs  ;  the  teftator  died  foon  after. 

Elizabeth  Searles^  before  her  marriage  with  the  defendant 
Samuel  Searles^  by  indenture  dated  the  y^th  ^  April,  1709,  be- 
tween her  of  the  -firft  part,  Samuel  Searles  of  the  fecond  part. 
Smith  and  Maltyward  of  the  third  part,  reciting  the  will  of 
Mr.  Corihvallis,  and  that  a  marriage  was  intended  between 
Elizabeth  and  Samuel;  and  that  it  was  agreed  Elizabeth  fliould 
have  the  difpofition  of  her  eftatcs  after  the  death  of  Grace ; 
Elizabeth  with  the  confent  of  Samuel  for  the  fettlement  of  her 
eftate  upon  fuch  children,  and  grandchildren,  as  Elizabeth 
ihould  have  living,  either  by  her  late  hufband  John  Martyn^  or 
by  Samuel  Searles  at  the  time  of  her  death,  did  covenant  with 
Smith  and  Maltyward^  that  they  and  their  heirs  fhould  after 
the  intended  marriage,  and  the  death  of  GracCy  ftand  feized  of 
the  meffuage  held  by  leafe  of  the  bifhop  of  Norwich,  and  all 
I  othec 
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other  the  eftates  of  John  Cornwallisy  given  by  his  will  to  Elizas 
betb  Siarles  after  Grace's  deceafe,  Co  the  ufes  therein  and  after 
mentioned,  that  is  to  fay,  when  the  freehold  and  copyhold 
laitds  (hould  come  to  be  vefted  in  Elizabeth^  to  permit  Samud 
Siarles  to  receive  to  his  own  ufe,  during  the  coverture,  the  renjLS 
and  profits  thereof,  and  if  Elizabeth  furvived  Samuelj  then  (he  to 
receive  them  during  her  life,  with  a  power  to EUzabith  to  cM^xgt 
the  faid  eftates  by  her  will,  or  any  other  writing,  with  200  /.  to 
be  paid  after  her  deceafe,  as  fhe  fliould  appoint,  and  for  want  of 
fucb  appointment y  to  be  paid  to  Samuel^  and  after  the  deaths  of 
Grace  and  Elizabeth^  that  the  truftees  and  their  heirs  Jhould  di' 
vide  the  freehold f  copyhold^  andleafehold  ejiates  in  manner  follow-- 
ingy  (that  is  to  fay  y)  if  no  iffue  between  Samuel  and  Elizabeth 
living  at  her  deceafe^  that  then  they  Jhould  convey  one  moiety  of  tbt 
faid  premiffis  to  the  ufe  of  the  plaintiff  Newftead,  his  heirs  and 
ajjigns^  and  the  other  moiety  to  the  ufe  of  the  plaintiff  Suhnn^h 
Stokes  her  daughter  for  Itfe^  remainder  to  her  grandaugbier  the 
^/d//i//j^£Iizabeth  Atkinfon,  her  heirs  and  ajjigns  ;  providid^  if 
there  Jhould  be  any  child  or  children  between  Samuel  ^n^/ Elizabeth, 
that  then  each  fuch  child  to  have  an  equal  Jhare  of  the  faid  iftate^ 
with  the  plaintiff  litwRezd  and  Elizabeth  Atkinfon. 

The  marriage  took  efF«£t,  and  the  defendant  Searles  entred 
upon  the  freehold,  copyhold,  and  leafehold  lands,  and  received 
the  rents  thereof,  upon  the  death  of  Gracej  which  happened  in 
1719,  and  enjoyed  the  fame  unto  the  death  of  Elizabeth^  which 
happened  in  September  1733,  without  leaving  any  ifiue  by  the 
defendant  Searles  ;  the  plaintiff  on  the  death  of  Elizabeth^  be- 
came intitled  to  the  faid  moiety  under  the  fettlement,  and 
Sufannah  Stokes  to  the  other  for  life,  with  remainder  to  ElizO' 
beth  Jtkinfon  and  her  heirs,  and  infift  the  fame  ought  to  be 
conveyed  accordingly,  and  that  the  deed  of  the  30th  of  Aprils 
1709,  ought  to  be  carried  into  execution ;  and  therefore  by 
their  bill  pray  an  aV:count  of  the  rents,  ^c.  received  from  the 
freehold,  copyhold,  and  leafehold  eftates,  fince  the  death  of 
Elizabeth  Searles^  and  that  one  moiety  of  the  reildue  of  the  pro- 
fits may  be  paid  to  the  plaintiff  JVi?u;/?W,  the  other  to  the 
plaintiff  Stokes^  and  Sufannah  his  wife,  and  that  the  legal  eftate 
pf  the  faid  freehold,  copyhold,  and  leafehold  eftates  may  be 
granted,  furrendred,  and  conveyed  to  fudh  of  the  plaintiffs  as 
are  intitled  to  the  fame,  according  to  the  fettlemenc  of  the  30th 
oiAprily  1709. 

The  defendant  5^jr/fj  in  1719,  together  with  Elizhbetb  his 
wife,  mortgaged  the  freehold  eftate  for  a  term  of  years,  for 
200/.  to  Pendar^  and  the  leafehold  eftate  was  afterwards  aftign* 
ed  to  him,  as  a  further  fecurity,  and  Searles  znd  his  wif^.  levied 
at  that  time  and  afterwards  fines,  'whereby  the  freehold  and 
leafehold  became  vefted  in  Searles  in  fee,  after  ElizabetV% 
death,  fubjeft  to  the  mortgage. 

Searles  infifted  that  he  was  intitled  to  the  equity  of  redemp- 
*  tion,  and  that  his  wife  executed  fuch  deeds  and  fines  'out  of 

affedioa 
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affedion  to  him,  and  alfo  that  Elizabeth  dying  without  ap- 
pointing the  two  hundred  pounds  under  the  deed  of  the  30th 
of  Aprils  he  ought  to  have  it  paid  to  him. 

The  defendant  Miller  claims  as  aflignee  of  Pindar's  mort- 
gage term,  which  after  fevefal  mefnc  aflignments  became 
vefted  in  him  the  26th  of  March^  I733>  ^^  which  time  he  ad- 
vanced a  further  fum  to  Searles  and  his  wife,  and  that  there  is 
n/aw  due  to  him  for  principal  1310/.  befides  intereft,  and  fays 
that  he  never  had  any  notice,  till  after  the  death  of  Elizabeth 
SearUs^  of  the  plaintiff^s  claim,  nor  of  the  indenture  of  the  30th 
o{  Aprils  1709. 

Ltrd  Chancellor  :  The  queftion  is.  Whether  the  articles  of 
the  30th  of  April y  1709,  are  for  a  valuable  coniideratipn  and 
binding,  or  ought  to  be  coniidered  as  voluntary  and  fraudulent^ 
with  refpeiS  to  fubfequent  creditors  or  purchafers  ? 

If  I  was  to  lay  it  down  as  a  rule  that  fuch  articles  as  the(e 
are  not  binding,  it  would  become  impoilible  for  a  widow  on 
ber  fecond  marriage  to  make  any  certain  provifion  for  the  iflfue 
of  a  former,  and  the  fecond  hufband  might  then  contrive  to  de- 
feat the  provifion  made  for  thofe  children. 

I  am  of  opinion  thefe  articles  ought  not  to  be  coniidered  as  a 
voluntary  agreement,  and  that  the  plaintiffs  are  intitled  to  re- 
lief in  this  court.  This  is  the  cafe  of  a  widow,  who  has  two 
children  by  a  former  hu(band,  and  no  provifion  made  for  them, 
and  thofe  two  children  have  each  of  them  a  child,  and  the 
flaotber  being  in  pofTeffion  in  her  own  right  of  freehold  eflate, 
leafehold,  and  copyhold,  the  fecond  hufband,  if  there  had  been 
a  child' born  alive,  would  have  been  intitled  to  be  tenant  by  the 
curtefy  of  the  freehold,  and  alfo  to  the  leafehold  and  copyhold 
immediately  upon  the  marriage. 

To  prevent  this,  by  the  articles  before  the  fecond  marriage, 
aoo/.  is  allowed  to  be  raifed  by  the  wife  out  of  the  eflate,  and 
in  cafe  there  (hpuld  be  no  children  of  the  fecond  marriage,  then 
one  moiety  thereof  was  to  go  to  the  plaintiff  Newjlead  his 
heirs  and  aifigns,  and  the  other  to  Sufanna  Stokes  for  life,  re*- 
mainder  to  Elizabeth  Atkinfon^  her  heirs  and  afiigns,  the  former 
her  grandfon  by  the  firfl  marriage,  and  the  latter  her  daughter 
and  grandaughter  \  but  if  there  ihould  be  any  child  or  children 
of  the  fecond  marriage,  then  they  were  to  have  an  equal  fhare 
with  the  plaintiffs'. 

Upon  the  mortgage  to  Pindar^  by  the  contrivance  of  fome 
country  attorney,  Elizabeth  Searles  and  her  hufband  levied  ^ 
iine,  and  in  the  deed  to  lead  the  ufes  there  is  a  compleat  re- 
cital of  the  will,  under  which  the  wife  claimed,  and  of  her 
marriage  fettlement  in  fo  ample  a  manner,  that  the  will  and 
iettlement  mufl  necefTarily  have  been  laid  before  him,  and  he 
mufl  confequently  have  had  full  notice  of  it  as  agent  for  the 
mortgagee. 

The  children  of  the  firfl  marriage  fland  in  the  very  fame  plight 
and  condition  astheifTue  would  havedone,if  there  had  been  anj 
Qf  the  fecond  marriage^  and  even  are  provided  for  before  themy 

Supipoiinil 
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Suppofing  there  had  been  ifTue  of  the  fecond  marriage,  ani 
they  had  brought  their  bill  to  carry  tbefe  articles  into  exe- 
cution, upon  a  decree  in  their  favour,  would  not  the  children 
by  the  firft  marriage  have  been  equally  intitled  to  a  benefit  from 
the  decree  ? 

Taking  the  cafe  with  all  its  circumftances,  I  think  the  fet« 
tiement  ho  voluntary  agreement,  but  a  binding  one;  the  fta- 
tu(e  of  the  13  and  27  Eliz.  that  make  conveyances  fraudulent^ 
are  voluntary  conveyances,  made  againft  purchafers  upon  a 
valuable  confideration,  or  bmafidi  creditors :  But  it  would  be 
difficult  to  fhew  that  fuch  a  limitation,  as  in  the  prefent  cafe^ 
has  been  held  fraudulent,  and  void  againft  fubfequent  pur^ 
fshafers  or  creditors.  * 

The  prefent  is  a  ftrongcr  cafe,  for  here  are  reciprocal  con- 
siderations both  on  the  part  of  the  hufband  and  wife,  by  the  pro- 
viflon  under  the  articles  fo^  the  children  of  the  fecond  mar- 
riage. 

The  mortgagees  had  notice  that  the  lands  were  liable  to 
thefe  articles,  and  therefore  the  plaintifFs  arc  intitled  to  have 
the  benefit  of  them  againft  the  defendants  who  are  affeded  by 
notice ;  and  his  Lordfhip  decreed  an  account  to  be  taken  of 
what  is  due  for  the  principal  fum  of  200/.  and  in^ereft,  from 
the  death  of  Elizabeth  the  late  wife  of  defe^idant  SearleSy  and  to^ 
%zx  Millir  his  cofts  fo  far  as  relates  to  the  mortgage  of  200 /• 
and  upon  being  paid  what  (hall  be  reported  due,  ordered  the 
defendants  ilf/tf^r  and  Searles  to  convey  the  freehold,  and  ,  to 
aflign  the  leafehold,  and  furrcnder  the  copyhold  free  of  all  in- 
cumbrances done  by  them  to  the  plaintiff  Newjiead^  Sufannah 
the  wife  of  Stokes^  and  Elizabeth  the  wife  of  Atkinfon^  according. 
to  the  feveral  eftaies  and  interefts  therein  provided  and  limited 
to  them  by  the  faid  marriage  articles. 


Hndr.  355.  •  **  Jenkhs  v.  Keymis,  i  Lev.  150.  6?  237,  there  Sir  Nicholas  Keymis,  being  teailKl 

Cn^  cat*.  105.        **  for  lite,  remainder  to  his  fon  Charles  in  tail,  in  1641,  in  confideration  of  f^  marriage  tai 

Ch.  Kep.  27$.     *'  be  had  between  his  fon  and  Blanch  Manfell,  and  2 coo  L  portion,  levied  a  fine  to  thu 

C;ilb.  fee  Pra6l.    "  ufe  of  S\t  Nicholas  Key  mis  for  life,  remainder  to  Charles  and  Blanch  for  their  lives,  re*' 

303.  "  mainder  to  the  heirs  of  the  body  of  Charles  of  Blanch  begotten,  remainder  to  the  heirt 

"  of  the  body  of  Charles^  with  power  for  Sir  Nicholas  Keymif  to  charge  the  premi£fet 

'<  with  zooo/.     Sir  Nicholas  and  Charles  in  1642,  joined  in  a  leafe  and  releafe  to  Davii 

**  Jenkins  and  his  heirs  for  2000  /.  on  condition  of  payment  of  2000  /.  with  intereft  fome 

**  years  after,  to  be  void,  Blanch  afterwards  dies' without  iflue,  Charles  Ktymis  marries 

^<  another  wife,  by  whom  he  had  iflue  the  defendant,  and  dies,  the  mortgagee  dies,  an^ 

**  his  heir  brought  an  ejectment,  and  adjudged  the  leafe  and  releafe  was  no  goo4  cxecu- 

"  tion  of  the  power  at  common  law.     He  then  brought  his  bill  in  equity  en  thefe 

'<  grounds ;    x/,  that  the  confideration  of  the  marriage  of  Blanch,  and  the  1500/,  paid 

**  with  her,  did  not  extend  to  the  defendant,  being  an  liTue  by  the  fecond  venter ^  and  fo 

**  the  eftate  in  remainder  whereby  he  claimed  was  voluntary  ;  (two other  grounds  not 

**  material  to  this  cafe)  but  on  the  firft  Lord  Keeper  Bridgman  declared  that  the  confi* 

**  deration  of  2500/,  paid  on  the  firft  marriage,  ftiould  extend  to  the  iftue  by  the  fecond 

««  titnter^^ 


(6.)  ^fi» 
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tB)  ^oiii  Ux  a  feme  toiiert  n^all  be  bouno  bs  tbe  acts  in 
\xfs^t}^  l^e  |ia0  lotneD  toitl^  lier  liusbanD* 

yaw  the  1 8th,  1737. 

Mitcalf  V.  Ivts* 

yidt  thU  award  and  arhitramentj  under  the  dhifion^  For  what 
Caufesfit  aftde. 

(C)  Cottcerntns  tbe  toife's  piivmoneB  anbparapbernalw*^*,^^-^^^^^ 

1059  ft  17.  pi. 

^jrri  the  25th,  1728.  i73* 

•^         '"^  jTr.Atk.3s8. 

iJ/A«/  y.LewtS.  393.394*395* 

43** 

MR  S.Lnuis  had  three  hundred  pounds  per  annum  fettled  on  Cafe  145. 
her  for  pin-money ;   for  feveral  years  before  Mr  Lewis's  A.  had  300  iper 
he  paid  her  only  two  hundred  pounds  per  annum ,  and  there  *"**^p*?*'J?®' 
was  evidence  read,  that  often,  on  Mrs.  Lewis's  complaining  of  "^  iemaj"year" 
being  paid  (hort,  Mr.  Lewis  told  her  (be  would  have  it  at  laft.     before  hit  death 
Thequeftion  was,  Whether  (he  (hould  be  let  in  to  have  the  ar-  f  i^  ^*' *^^.. 

rL  .  '  ,,  ,  rr  r  n/r       T  »      ®'**y*  ^Ut  prOfnif* 

rears  of  ner  pm- money,  made  a  charge  on  the  ailets  of  Mr.  Lewis^  ed  her  (he  ih^Mid 
Ldrd  CbancelUr:  I  allow  that  it  is  a  general  rule,  when  a  wife^^ve  the  whole 
accepts  a  payment  (hort  of  what  (he  is  intitled  to,  or  lets  the  J^J^^'^if^jj^.. 
hu(band  receive  what  (he  has  a  right  to  receive  to  her  feparate  cepts  lefs,  or  lets 
ufe,  it  implies  a  confent  in  the  wife  to  fubmit  to  fuch  a  method,  ^'  ^"? ""i/f" 
where  the  hu(band  and  wife  have  cohabited  together  for  any^Jghttoreeei" 
time  after ;   but  here  is  no  pretence  that  the  pin-money  was  de-  to  her  ieparate 
parted  from  by  the  wife,  for  there  is  evidence  of  feveral  pay-]jf%*'*?'P^i*** 

'^       ^  .'  Ill  r  ^'  ^    confent  in  her  t« 

meats  /9  nomine ;  and  though  a  wife  may  come  to  an  agreement  fubmft  to  fuch  a 
with  her  hu(band  in  relation  to  any  thing  (he  is  intitled  to  fe-niethod.    But 
parately,  yet  this  does  not  amount  to  a  new  agreement,  for  here  J^q^'J^'jJ*^'^^ 
was  apromife  (he  (hould  have  it  at  laft,  which  was  an  under- ber  €»  nomine^  ^ 
faJcing  to  pay  the  arrears  ;  (he  is  therefore  intitled  to  have  the  *»«  «gw«ment 
arrears  of  her  pin-money  raifed  by  the  truftees  out  of  the  eftatc,  Siting  to  ^/foJ 
which  was  by  fettlement  charged  with  it.  perate  eftate  a« 

His  Lord(hip  therefore  decreed,  that  an  account  (hould  be  "g^"J*^"J*'  ^  ^ 
taken  of  the  arrears  of  the  three  hundred  pounds  a  year  due  to  and  hi8*JJfIISSrfl* 
the  defendant,  and  what  (hall  be  found  owing  on  the  balance  >ns  fl>«  ftouid 
of  that  account  was  to  be  confidered  as  a  charge  on  the  term  of  ^*^*^j*^\**^^^'" 
500  years  created  by  the  marriage  fettlement,  for  fecuring  thetopaytheancau. 
payment  of  the  three  hundred  pounds  a  year. 


(D)  ^oto 
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(D)  ^Dtt  far  gifts  ^zmttn  liturbanB  ant  MU  tpdl  bt  litv^ 

porccb. 

y«/j^the  1 2th,  1738. 

Sarah  Lucas,  only  child  of  John  LucaSj  by  A&ry  bis  )    plaintiff 
firftwife,  — -—  '  J 

Jfahella  Lucas,  widow  of  the  faid  JohnlAicas,  and  J  u^f^j^^ 
Ifabilla  Lucas  zn  infant,   their  child,  j*^t*wtu«i». 

Cafe  146.  ILf'^^  ^  Lucas  J  in  her  laft  illnefs,  requcfted  of  Jcbn  Luem 
MaryLucat  in  -^^  her  huftand,  that  her  wearing  apparel,  gold  watch,  pearl 
herUftilliiersre- jiecklace,  rings,  ornaments,  and  feveral  pieces  of  plate,  coins, 
bufl»nd*that*hcr  ^^^  Other  things  in  her  poffeiSon,  and  ufed  by  her,  might  bcgi- 
%vearuigAppareJ,  ven  to  the  plaintiff,  and  put  into  the  hands  of  Mrs,  Dunfi€r  (a 
goWwatci^^ pearl  frjenj)  for  the  plaintiffs  ufej  which  John  Lucas  promifcd,  and 
^.inherpoffef-  ^fter  her  death  he  gave  the  faid  things  to  the  plaintiff,  and  made 
fion,  and  ufed  by  an  inventory  and  valuation  of  the  fame,  to  the  amount  of  187/* 
i^'t^hSrdMgh'  8  J.  6^.  and  locked  them  in  a  flrong  cheft,  and  after  making  three 
ter»  and  put  into  copies  of  the  inventory,  put  one  into  thechefl,  and  gave  the  key 
a  friend's  hands^  yi^itj,  another  copy  to  Mrs.  Dunjier,  and  the  third  to  James 
«fe  whiS^tbT*  Lucas  his  brother,  to  the  intent  it  might  be  known  what  was 
hu&and  premif.  given :  In  the  prefence  of  feveral  perfons  he  fent  the  cbeft, 
**tf*"^d^h  **"  ^'^^  ^^^  things  therein,  toMrs.D«»/?^r,  for  the  plaintiff^s  ofe, 
J^ve 'the**iaid  and  (he  accepted  the  fame  on  the  plaintifPs  behalf, 
things  to  bis  John  LucaSj  after  his  firfl  wife's  death,  by  articles  of  the  26th 

daughter,  and      Qf%„^  j-^^   between  him  of  the  firfl  part,  and  Holmes  and  de- 

made  an  mven-  J  ,%•?,,       r    1      r  j  .T       '     .  .    . 

foryi  and  locked  fendant  Ifabella  or  the  lecond  part,  reciting  an  intended  marriage 
them  in  a  ftrong  between  him  and  Ifabella,  and  that  Holmes  had  agreed  to  pay  him 
the  ke/to  Sr  aooo'-  ^"^  ^^^^  ^^  ^^^  a  daughter  (the  plaintiff)  by  a  former  wife; 
wife's  friend,  the  faid  Lucas  agrees  that  if  he  (hould  die  in  the  life-time  of  ^- 
•JJ?  ^*"*  ^^  bella,  and  there  fhould  be  any  child  between  them,  or  that  the 
her"ftwhirdaugh- plaintiff  fhould  be  then  living,  that  then -5^^^//<2  fhould  enjoy 
ter*sofe.  Tko'  one  third  of  his  perfonal  eflate,  after  payment  of  his  debts  and 
?**  ^'!£*"ook'  '""^^^^  cxpences,  and  her  widow's  chamber,  according  to  the 
Ibme  of  the  antient  cuflom  of  London ;  and  that  the  children  of  fuch  mar- 
things  into  his  riage,  together  with  the  plaintiff,  if  living,  fhould  enjoy  one 
S^t^nVfX-  ^*^»''^  o^  *^'S  perfonal  eflate  for  their  refpedive  ufe,  and  that  the 
cient  to  invaii-  provifion  made  for  Ifabella  was  in  full  of  her  dower  and  thirds. 
^w  ^^  ^^*  y^^^  £«f<?i  in  1736  died,  Iczving  Ifabella  his  wife,  and  one 
fca'bythcfw>  only  child  by  her,  Ifabella  the  infant,  and  alfo  his  daughter  the 
incr  aa.  plaintiff,  and  by  his  will  of  the  10th  of  June,  1736,  direfted  that 

the  furplus  of  his  eflate  and  effcfts,  after  h\s  marriage  con  trad 
wais  duly  provided  for,  and  all  his  perfonal  eflate,  ihould  bedi-^^ 
vided  between  his  wife  and  daughters,  the  plaintiff,  and  Ifabel'^ 
la  the  infant. 

The  defendant  Ifabella  the  widow,  infifts  on  icoo/.  Souib-fea 
annuities,  which  the  teflator  in  his  life-time  transferred  to  her, 
and  as  Oie  fays  intended  thereby  to  give  them  to  her,  and  by  word 

of 
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of  mouth  declared  that  (he  fhould  hold  and  enjoy  them  fo  her 
own  ufe,  and  before  the  transfer  promifed  often  to  transfer  them 
te  her  own  ufe,  and  gave  inftrud^ions  to  an  attorney  to  draw  a 
deed  to  declare  therh  to  her  own  ufe,  who  accordingly  vetted' it 
in  truftees,  in  truft  that  they  fhould  transfer  the  fame  to  de-* 
fendaiit  for  her  own  ufe,  but  that  teftator  (on  information  that 
it  would  be  better)  transferred  them  to  the  defendant,  and  af« 
Aired  her  that  fuch  transfer  would  efFedlually  feclurc  them  to  her 
and  which  he  did  as  a  further  proVifion.  And  to  make  it  equal 
to  her  fortune. 

And  as  to  the  watch,  pearl  necklace,  and  other  tilings clatnied 
bythe  plaintiff,  infj^sthattheteftator  voluntafilv,andof  hisowh 
accord,  fent  for  the  cheft,  and  difpofed  and  altered  the  things 
therein,  as  he  thought  fit,  and  that  he  made  her  a  prefent  of  the 
ihnff-bojc,  klid  a  pearl  necklace  out  of  the  cheft. 

The  bill  prayed  a  delivery  6\  the  cheft,  and  the  things  there- 
in contained,  and  a  diftribution  of  the  eftate  according  to  the 
marriage  articles,  and  the  Will  of  the  teftator  John  Lucas. 

LordCbanullor :  As  to  the  firft  part  of  the  bill,  I  am  of  opinion 
that  the  delivery  by  John  Lucas  of  the  things  in  a  cheft  to  Mrs. 
Dunfter  for  the  ufe  of  his  daughter,  who  was  the  child  left  by  > 

the  iirft  wife,  according,  as  he  faid,  to  the  promife  ipade  to  his 
wife  in  her  life-time,  is  a  fufficient  delivery,  to  veft  the  property 
in  the  daughter,  and  though  he  did  afterwards  take  fome  of  the 
things  into  his  poiTeflion  again,  as  the  watch  and  necklace,  that 
Was  not  fuificient  to  invalidate  the  gift,  which  was  made  perfect 
by  the  former  ad. 

As  to  the  transfer  by  John  Lucas  of  looo/.  South- fea  annui-  Gifts  betwttt  • 
ties  to  his  wife  in  her  own  name,  I  am  of  opinion  this  is  not  hafl>a^and  wii« 
a  good  transfer,  fo  as  to  affedthe  marriage  articles,  by  making  iTtWi  J^JST"^*^ 
any  alteration  in  the  grofs  eftate  of  the  teftator,  the  whole  of  tikoufh  the  Uw 
which  was  liable  by  the  marriage  articles  to  be  divided  into  fuch  ^  "•*  •'^*^'^  • 
proportions,  which  he  coald  not  voluntarily  alter;   and  there-  ^^^^^^^ 
fore^this  is  as  much  a  fraud  on  the  articles,  as  it  would  be  on 
the  cuftomof  the  city  of  London^  yet  it  is  good  as  againft  the 
teftator  himfelf,  and  to  be  anfwered  out  of  his  teftamentary 
ihare,  if  fufficient;  and  in  this  court,  gifts  between  hufband 
and  wife  have  often  been  fupported,  though  the  law  does  not  al« 
low  the  property  to  pafs :  It  was  fo  determined  in  the  cafe  of  Mrs. 
Hungirford  and  in  lady  Ctnvper^s  cafe,  before  Sir  Jofeph  Jokyll^ 
where  gifts  from  lord  Cowperin  his  life-time  were  fupported,  and 
reckoned  by  this  court^  as  part  of  the  perfonal  eftate  of  lady 
Cffwper. 

<^  His  Lordibip  declared  that  the  jewels  and  other  things 
*^  given  by  the  teftator  to  the  plaintiff,  and  delivered  in  a  cheft 
^'  to  Mrs.  Dunfter^  for  her  benefit,  are  not  to  be  tonfidered  as 
**  any  part  of  the  teftator's  perfonal  eftate,  and  that  what 
*'  fhould  appear  to  be  the  clear  perfonal  eftate,  after  payment  of 
^^  debts,  (hould  be  divided  into  three  parts ;  one  third  to  be 
^*  retained  by  defendant  Ifahella  in  her  own  right,  by  virtue  df 
l^  her  marriage  articles ;  another  third  to  be  the  teftamenuiy 
2  "  part 
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^<  part  of  teftator,  and  the  remaining  third  is  to  ht  divided  \i^ 
*<  to  moieties,  one  to  belong  to  the  pjaintiff,  the  other  to  Ifir 
*«  Mia  the  teftator's  daughter,  by  his  fe^cond  wife.    .,  .  , 

*^  And  his  Lordibip  declared,  that  the  transfer  of  the  lOOoA 
<<  South' fea  annuities,  by  the  teftator  to  his  wife^  bogbt  not  to 
*^  take  effe£l  in  prejudice  of  the  marriage  articles,  but  to  be 
**  brought  into  the  perfonal  eftate  before  the  diyifion  be  made^ 
*^  but  that  fuch  transfer  ought  to  be  confidered  as  a  good  gift 
<<  againft  the  teftator  ^i0i&«*jL»raxhimfelf,  and  that  the  deJFend- 
^'  ant  ifabella  the  widow  ought  to  receive  a  fatisfaAion  for  tha 
^<  1000 /•  Soutb-fis  annuities  out  of  the  teftator's  third  or  tt(* 
<*  tamentary  part  of  his  perfonal  eftate,  fo  far  as  that  will  ex- 
*<  tend,  and  doth  therefore  order  that  the  teftator's  third  part 
>*<  be  applied  in  the  iirft  place,  to  make  good  to  the  defendant 
*<  Ifabella  the  value  of  tiie  South-fia  annuities,  and  the  divi-^ 
<*  dends  thereof  from  the  death  of  the  teftator."  The  jewels, 
t^c.  his  Lordfhip  directed  to  be  delivered  to  the  defendant 
James  Lucas  for  the  benefit  of  the  plaintiff, 

sTr.  Atk.  5x1.     (£)  Concernins  altmon?  ano  feparate  matittenaace# 

pi.  30S.  5I9. 

^VnAt^ftjs.  ^'*''^^' *'  '7tb,  1737- 

Moore  v.  Aloore* 

Cafe  147.  Q I R  Richard  Francis  Moore  by  fcttlement  dated  the  i8th  of 
A.  before,  and  j^  OSiober  1707,  made  before,  and  in  confideration  of  the  mar* 
rf^^l^alr**  "*8^  ^^  ^^  ^*^  between  the  plaintiff  and  defendant,  and  of 
tnd*  rj^ten  6000  /.  her  portion,  conveyed  lands  to  truftees  for  99  yean, 
With  hit  intend,  upon  truft  to  pay  out  of  the  rcnts  100/.  a  year,  tax  free,  by 
tod!l  to't^wT  '^^'^  yearly  payments,  to  lady  Moore  for  her  feparate  ufe. 

upon  truft  to  pay  ^  /.*.!-  ..  i 

100  /.  per  aim,  to  the  lady  for  he  feparate  uic.  She  many  years  after  the  marriage,  upon  difputet  be- 
tween her  and  her  huiband,  leaves  him  and  goes  abroad.  The  trufteet  (there  being  great  arreart  of 
the  annuity^  bring  an  ejectment  for  recovery  of  the  terms«  and  the  hufl>and  hit  biil  for  an  injan£tioa 
to  ftay  the  proceedings  in  eje£bnent. 

Ltrd  Cb0aeellor  wat  of  opinion  be  conld  not  relieve  againft  the  payment  of  the  annuity,  notwithftand* 
ing  the  hmiband  by  hit  bill  often  to  receive  hit  ¥rife  again,  and  pay  her  the  annuity,  if  (he  would  life 
with  him,  but  dirc£ted  an  account,  and  on  payment  of  the  arrears  of  the  annuity,  the  injunction  to  bt 
continued,  or  otherwifea  diftblvtd  3  and  if  default  in  the  growing  payments,  the  wife  to  be  at  Uberty 
to  api>ly. 

The  marriage  took  effe£i;,  and  after  living  above  twenty  yean 
with  great  harmony,  upon  fome  differences  and  difputes  ariiing 
between  the  husband  and  wife,  {he  went  privately  from  himiflr 

2^anuary  1728,  and  got  into  France^  and  now  refides  there ;  and 
aving  prevailed  with  her  truftees  to  bring  an  ejefiment  for 
the  recovery  of  the  term,  there  being  great  arrears  of  the  an- 
nuity due,  they  were  proceeding  to  judgment  and  execution, 
when  the  hufband  thought  proper  to  bring  his  bill  in  equity, 
complaining  of  his  wife's  withdrawing  herfelf,  and  infifted  that 
fiie  is  intitled  to  the  annuity  only  during  her  cohabitation  with 
bim,  and  offers  to  pay  the  annuity  if  (he  would  live  with 
him,  and  to  receive  her  kindly,  and  forgive  what  is  paft^ 

and 
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And  therefofe  priys  that  he  may  be  relieved  againft  the  payment 
of  the  annuity,  and  may  have  an  injundlion  to  ftay  the  proceed- 
ings in  ejedment. 

After  the  ejectment  brought  by  the   truftees,  the  hufband 
Commenced  a  fuit   in  the  ecclefiaftical  court,  for  a  reftittition     '" 
of  conjugal  tights,  and  upon  the  wife's  not  appearing  to  the 
procefs  of  the  court,  a  fentence  of  excommunication  was  pro-^ 
nounced  againft  her. 

For- the  plaintiff  in  this  cafe,  there  wete  two  points  chiefly 
infiiied  upon. 

I^ir/li  That  his  wife  by  her  mifbehaviour^  in  caufelefly  dc* 
ferdng  her  family,  had  forfeited  her  pin-money. 

Secondly^  That  it  was  intended  for  her  only  to  fpend  in  her  ' 

family. 

Upon  which  it  was  argued,  that  by  the  marriage  contraft, 
flie  is  obliged  to  cohabit,  and  that  failing  in  this,  ihe  ought  not 
to  have  her  annuity,  and  that  therefore  it  is  equitable  to  reftrain 
her  till  fhe  returns,  and  lives  with  H'br  hufband,  and  behaves  as 
ihe  ought  to  do,  and  that  he  has  no  remedy  to  get  her  back  but 
by  flopping  this  pin-money. 

That  this  allowance  was  only  to  promote  harmony  between 
the  plaintiff  and  the  defendant,  and  to  enable  her  to  do  aSs  pf 
bounty  in  her  family,  therefore,  when  the  reafon  for  it  ceafes^ 
the  allowance  ought  to  ceafe  likewife^ 

That  in  many  cafes  the  court  have  intefpofed  to  make  a  pfo« 
vifion  for  a  wife,  on  the  mifbehaviour  of  the  hufband,  parirc'^ 
tim  they  ought  to  interpofe,  where  the  wife  mifbehaves,  as  in 
the  cafe  of  CoUmorg  v.  Colemore^  and  Oxenden  v,  Oxendtn^  2  Vertit^ 
493.  and  that,  in  the  prefent  cafe,  the  lady's  deferting  her  fa* 
mily,  in  the  manner  (he  has  done,  is  a  fufficient  reafon  for  the 
court  to  interfere  fp  far  as  to  ftop  the  payment  of  the  pin-money^ 
in  ord^r  to  induce  her  to  return  to  her  duty. 

Mr.  2^  for  the  defendant^  argued  that  thefe  three  confidera* 
tions  naturally  arofe  upon  this^  cafe. 

Fir/if  Whether  the  fettlement  (hall  be  taken  ftriftly,  or 
whether  it  (hall  be  taken  to  intend  a  benefit,  to  the  defendant^ 
on  condition  only  of  cohabitation. 

Sectndly^  If  to  be  conftrued  conditionally  only,  then  whether 
on  cruel  ufage,  (he  is  not  juftifiable  in  feparating  from  her 
hufband. 

Thirdly^  Whether  the  ufage  here  has  been  fuch  as  may  jufti* 
fy  her  feparation. 

He  argued,  that,  according  to  the  words  and  legal  operation 
of  the  deed,  there  is  a  provifion  at  all  events  for  the  defendant 
of  100/.  a  year,  and  quoad  h$Cy  (he  is  to  be  confidered  as  a  feme 
fole,  and  as  a  ftranger  to  the  plaintiff;  and  to  take  in  other 
matters  extrinfick,  and  not  appearing  fi^om  the  words  of  the 
deed,  would  be  judging  of  another  deed,  not  of  this.  In  the 
cafe  of  ff7Usj  which  generally  iiliows  the  greatcft  fcope,  in  or- 
der to  Jet  in  the  Intent,  the  conftrudtion  has  always  been  bound- 
ed and  circumfcribed  to  the  words,  for  the  general  rule  has 
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uniformly  been^  that  unlcfs  the  inteht  caa  be  colleded  from 
the  words,  it  is  in  vain  to  urge  it,  for  that  otherwife  it  wouM 
be  making  a  man's  will,  not  conftruing  it,  and  deeds  are  to  be 
conftrued  moreftridiy,  and  the  rule  of  law  is,  that  thejr  are  to 
be  taken  moft  ftrongly  againft  the  grantor,  and  moft  beneficially 
b!  aid  Co/Lit.  ^^^  ^^^  grantee  (n).     That  mmo  contra  fa&um  fuum  venire pohf^ 
1S3.  a.  and      2  Inft.  66.  but  to  come  into  the  conftrudion  contended  for  on 
197-  >.  the  part  of  the  plaintifF,  would  be  to  invert  both  thcfe  rules. 

In  Ajiry  v.  Ballard^  2  Mod.  193.  it  is  faid  men's  grants  moft 
be  taken  according  to  ufual  and  common  intendment,  and 
where  words  may  be  fatisficd,  they  (hall  not  be  reftrained  fur- 
ther that  they  are  generally  ufed,  for  no  violent  conftrufiiott 
Ihall  be  made  to  prejudice  the  right  of  any  one,  contrary  to  the 
plain  meaning  of  the  words. 

If  the  words  then  in  the  prefent  cafe  are  to  govern,  they  are 
foexprefs  and  plain,  that  they  leave  no  room  for  conftrudion, 
and  to  put  a  meaning  upon  them,  contrary  to  the  plain  fepfe, 
would  be  bringing  things  to  the  utmoft  incertainty.  In  Ed* 
(*)  5C0.  ii8.  r/Vi's'cafe  (t)  the  judges  faid  they  would  not  make  a  conftruc- 
tion  againft  exprefs  words,  and  yet  there  was  a  ftrong  equity  in 
that  cafe,  to  induce  them  to  do  it. 

If,  in  the  prefent  cafe,  the  defendant  ftood  in  need  of  the  aid 
of  this  court,  from  any  defeft  in  her  fettlemcnt,  it  might  with 
fome  colour  of  reafon  be  faid,  that  (he  had  forfeited  her  right  to 
it  by  her  elopement,  but  even  in  fuch  a  cafe,  though  it  appear- 
ed that  a  wife  had  lived  in  open  lewdnefs,  yet  (he  was  not  dif- 
miiTed  with  fuch  an  anfwer ;  for  in  the  cafe  of  Mildmay  v.  Mild'' 
mayy  i  Vern.  53.  and  2  Chan.  Caf  102.  the  plaintifF  a  feme 
covert,  who  had  50/.  per  ann.  fettled  on  her  by  her  hufband,  to 
be  paid  out  of  certain  rents,  fuggefted  by  her  bill  that  he  had, on 
purpofe  to  defraud  her  of  this  annuity,  procured  the  tenants  to 
furrender  their  eftates,  on  which  the  faid  rents  were  referved, 
and  prayed  that  it  might  be  made  gocd  to  her  by  decree  of  the 
court ;  and  notwithftanding  it  appeared  that  (he  was  a  very 
lewd  woman,  and  had  eloped,  the  Lord  Chancellor  ordered,  that 
the  hufband  (hould  ftand  in  the  place  of  the  tenants,  and  admit 
the  rent  payable,  and  (he  to  recover  it  at  law  as  well  as  (he  could  : 
there  the  fettlement  was  merely  voluntary,  and  after  marriage, 
and  the  wife  charged  not  only  with  elopement,  but  open  lewdncfsy 
and  yet  it  was  thought  reafonable  to  decree  in  her  favour,  and 
give  her  fuch  relief,  that  without  it  fhe  muft  have  failed  at  law: 
In  the  prefent  cafe,  the  fettlemcnt  appears  to  be  upon  the  higheft 
coniiderations,  that  of  marriage,  and  a  large  portion,  and  the 
Utn.oft  charged  upon  the  lady  is  a  bare  elopement ;  if  therefore, 
in  Milc/may^scsil'e^  it  was  reafonable  to  aid  her  legal  remedy,  a 
fortiori  it  would  be  unreafonable  in  the  prefent  cafe,  to  re(tnun 
her  from  purfuing  it. 

As  to  the  ofFcr  of  the  plaintifF  to  receive  her,  and  on  her  re- 
turn to  pay  the  annuity,  there  are  many  cafes,  where  fuch  an 
ofFer,  againft  the  exprefs  contraft  of  the  party  has  been  re- 
jected, as  in  the  cafe  oi  Seding  v,  Crawley ^  2  Fern.  386.  and 
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mmiberlers  more-to  the  fame  purpofe :   For  if  a  man  will  with 
lis  eyes  open  make  a  bargain,  that  he  after  finds  reafon  to  re- 
lent of,  he  is  not  intitled  to  relief  here,  it  is  the  effed  of  his 
nm  folly,  ud  he  muft  take  the  confequences. 
'  It  may  befides  be  material  to  confider,  what  fpecies  or  kind 
f  ofience  it  is  that  the  defendant  ftands  charged  with  ;  it  is  at 
noft  but  a  fimple  elopement,  which  is  an  ofience  not  taken 
iptice  of,  or  any  way  puni(hable  by  the  law  of  the  land  :  By 
be  Common  law,  a  wife  was  intitled  to  dower,  notwithftand- 
Dg  aa  elopement  accompanied  with  adultery,  and  though  by 
he  fiatute  oiWeftminfter  (4)  adultery  and  elopement  are  made  a  {a)  Weft.  «; 
lar  to  dower,  yet  it  has  always  been  taken  fo  ftri£lly,  that  the  ^  34* 
>ne  without  the  other,  has  often  been  held  to  be  not  within 
heftatute  (^},  certainly  both  together,  tho'  a  bar  to  dower,  {})  Perk.  pU 
voald  be  no  bar  to  her  claiming  a  provifion  made  for  her  by  335* 
I  jointure^  and  though,  in  thefpiritual  court,  the  hufband  may  DowcrplVic*. 
tie  her  for  reftitution  of  conjugal  rites,  and  for  refufallhe  may  Fiu.N.B,  x^ob 
Fall  under  the  cenfures  of  the  church,  yet  that  is  not  in  refpe^  ^"^^  *^*' 
>f  elopement,  for  fuch  a  fuitmay  be  as  well  where  (here  is  a 
sohabition,  as  otherwife. 

To  fay  then,  that  in  equity  (he  is  punifhable,  or  that  flie 
might  in  this  refpe£l  be  deprived  of  any  of  her  legal  privi- 
leges, would  be  fet  up  an  arbitrary  Icgiflative  power  in  the 
court,  to  declare  oflFences,  and  to  puni(h  them  by  no  other 
nieafure  than  it's  own  difcretion. 

That  a  woman  is  juftifiable  in  deferting  her  huiband,  where 
be  ufes  her  with  cruelty,  cannot  be  difputed  ;  but  then  ano« 
ther  queftion  will  arife,  whether  the  ufage  which  the  defend- 
ant bath  met  with  in  the  prefent  cafe,  be  fufficient  to  juftify 
her  condud  or  not  ? 

It  appears  evident  from  the  proofs  on  both  fides,  that  there 
were  continual  quarrels  between  the  plaintiff  and  the  defendant 
about  the  pin-money,  and  they  became  fo  publick,  that  one 
witnefs  fwears,  the  plaintiiFhimfelf  declared,  his  wife  had  been 
advifed  by  a  clergyman  to  go  away  from  him,  and  many  of  the 
witnefles  fully  prove,  that  the  plaintiiFdivefted  her  of  all  kind 
of  management,  and  made  her  not  only  as  a  cypher  in  his  family, 
but  took  from  her  even  the  refpe^t  due  to  her  from  his  fer- 
▼aots  ;  whether  this  be  fuch  ufage  as  may  juftify  her  conduA, 
muft  be  fubmitted. 

It  is  obferved  by  Puffendorff^  in  his  book  of  the  law  of  nature 
and  nations^  in  the  chapter  of  marriage,  that  in  cafe  a  hufband 
denies  his  wife  the  refpe£l  due  to  her  fex,  and  her  relation,  fo 
as  toihew  himfelf  not  fo  much  a  kind  partner,  as  a  troublefome 
vexatious  enemy,  it  (hould  feem  very  equitable,  that  {he  might 
be  relieved  by  divorce,  Barbeyrac  in  his  note  {d)  cites,  to  con- 
firm this,  the  Tbsodofian  Cade^  lib.  5.  tit.  17; 

In  the  laws  of  our  own  country,  there  are  hardly  any  foot- 
ftops  to  go  by,  or  on  which  it  may  be  faid  with  any  certainty, 
what  is  cruelty  in  the  hufband.  In  the  cafe  of  the  wife  of  one 
Gleberney  Hetley  149,  it  was  fo  far  held,  that  fpittiog  in  her  face 
was  cruelty  in  the  hufband,  that  the  court  refufcd  to  granti^it 
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prohibition  to  the  fpiritual  court,  on  a  fuitfor  a  reparation,  and 
alimony,  founded  on  this  caufe,  and  faid  by  Richard/on  chief 
juftice,  certainly  the  matter  alledged  is  cruelty,  for  fpitdng 
in  the  face  is  punifhable  in  the  ftar-chamber. 

Lord  Chancellor :  This  is  entirely  a  new  cafe,  and  I  do  not 
remember  any  like  it  that  hath  ever  yet  come  in  queftion.  None 
have  been  cited,  and  I  believe  there  are  none ;  but  it  is  not  this, 
or  any  other  difficulty  in  the  cafe  itfelf  that  makes  it  neceflary 
for  me  particularly  to  fpeak  to  it,  but  becaufe  fome  things  have 
been  mooted  of  a  much  higher  nature  that  require  it. 

The  points  to  be  confidered  are, 

Firfty  Whether  in  any  cafe  this  court  ought  toreftrain  a  legal 
remedy,  which  a  wife,  or  her  truftees  have,  to  recover  a  feparate 
maintenance  againft  the  hufband  ? 

Secondly^  If  from  the  evidence,  in  the  prefent  cafe,  there  be 
any  reafon  to  lay  this  reftraint  upon  the  defendant  ? 

Upon  the  firfl  it  has  been  argued,  that  the  defendant  hat 
caufelefly  defer  ted  her  family,  and  ftood  out  contumacioufty 
againft  the  proceedings  in  the  fpiritual  court. 

Though  this  be  a  b\\\  prima  imprejjlionis^  I  fliould  think  there 
might  be  cafes,  where  a  hufband  would  beintitled  to  come  into 
this  court,  toreftrain  the  truftees  of  his'wife,  by  a  decree  here, 
from  proceeding  at  law  for  her  feparate  maintenance;  and  it 
would  be  reafonable  to  do  this,  cfpecially  when  fhe  elopes  out  of 
the  jurifdiSionof  the  ecclcfiaftical  court,  for  that  would  bcdc-  ' 
feating  their  power,  and  there  have  I  believe  been  cafes  where 
there  has  been  a  fentcnce  for  alimony  in  the  fpiritual  court,  in 
which  this  court  have  awarded  ne  exeat  regnums  in  aid  of  the 
fpiritual  jurifdiftions. 

Thefe  feparate  maintenances  are  not  to  incourage  a  wife  to 
leave  her  hufband,  whatever  his  behaviour  may  be  ;  for,  was 
this  the  conftru£lion,  it  would  deftroy  the  very  end  of  the  nwr- 
r  age  contradt,  and  be  a  public  detriment. 

If  a  wife  (hould  elope,  and  be  guilty  of  adultery,  or  a  crimi- 
nal converfation,  or  ftiould  leave  her  huft^and  without  any 
caufe,  and  the  ecclefiaftical  court  can  only  punifh  her  for  con- 
tumacy, but  (he  is  intirely  out  of  theirreach  as  to  any  other 
punifhment,  I  fliould  think  a  huft)and  right  in  his  application 
to  this  court,  to  prevent  her  truftees  from  proceeding  at  law  to 
recover  her  feparate  maintenance;  but  then  the  relief  muft 
arife  from  a  very  plain  cafe,  where  there  is  a  criminal  conver- 
fation plainly  proved,  and  plainly  put  in  iftue. 

But  this  is  not  the  prefent  cafe,  for  here  is  no  incontinence,  and 
nothing  but  the  bare  elopement  is  put  in  iflfue;  fothat  it  will  turn 
upon  the  fecond  point,  whether,  upon  the  circumftances  of  this 
cafe,  there  be  any  reafon  to  lay  fuch  areftraint  upon  thedefendant^ 

Two  things  have  been  urged  in  behalf  of  the  plaintiff! 

Firjl^  That  the  wife  has  eloped  without  any  cafe. 

Secondly^  That  (he  has  been  duly  fummoned  in  theccclefit* 
fiical  court,  on  the  part  of  the  plaintiff',  for  reftitution  of  con- 
jugal rights,  and  has  continued  in  contumacy,  and  as  (he  hu 
been  thereupon  fxcommunicated^  which  is  all  the  ecclefiafticsl 
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court  can   do,  as  (be  is  out  of  their  juriTdi^tion,  the  bufband 
cannot  have  any  fruit  from  his  fuit  there. 

As  to  the  firi^,  I  am  afraid  thefe  feparate  provifions  do  often 
occafion  the  very  evils  they  are  intended  to  prevent,  and  if  the 
plaintiff  hath  made  his  wife  uneafy  in  refped^of  the  pin-tnoney, 
IS  there  is  great  reafon  to  believe  he  did,  though  this  will  not 
^uftlfy  her  going  away,  yet  it  may  be  an  excufe,  and  poffibly 
this  agreement  before  marriage  might  be  defigned  to  provide  for 
the  wife,  if  fuch.diffention  (hould  happen  between  the  parties, 
as  would  be  a  juft  inducement  for  them  to  feparate,  though 
their  quarrels  fliould  be  of  fuch  a  nature  as  are  not  proper  to  be 
laid  before  a  court. 

As  to  the  objedlioa,  that  the  plaintiff  can  have  noefFe£l  from 
bis  ecclefiaflical  fuit,  I  lay  no  great  flrefs  upon  it,  for  it  was  not 
inftituted  in  the  fpiritual  court  till  eight  years  after  her  going; 
away,  and  after  the  ejeftment. brought  by  the  truftees ;  and  tbo* 
the  fpiritual  court  only  fix  citationsupon  thecburch  door,  orfome 
other  place,  yet  the  hufband,  who  knew  where  fhe  was,  might 
have  given  notice  to  her,  or  at  leaft  to  her  attorney,  who  was  cm- 
ployed  in  the  fuit  at  law.  It  has  therefore  the  appearance  of  be- 
ing commenced,  in  order  to  lay  abettierfoundationfor  a  fuit  here. 

I  do  not  find  that  the  hufband  has  ever  made  any  application 
to  the  wife,  fince  (he  feparated,  to  induce  her  to  return,  and 
Aerefore  this  cafe  is  diflinguifhable  from  Whorwsod  v.  IVh^r^ 
W90J9  iCb.ca,  2^0.  becaufe  there  the  hufband,  before  the 
bill  brought,  offered  to  be  reconciled,  and  dtfned  to  cohabit  with 
her,  and  ufe  her  as  his  wife;  nor  was  there  any  feparate  main- 
tenance in  that  cafe  on  the  contrad  o(  the  parties. 

There  is  another  thing  that  has  great  weight  with  me,  the 
hufband's  paying  the  annuity  firxe  the  fcparation,  for  fix  months 
^fcer  the  wife  was  gone  from  himj  when  fhe  petitioned  the 
court  for  other  money  upon  a  different  trufl,  he,  upon  an  appli- 
cation by  a  crofs  petition  to  flop  this,  exprefsly  fays,  that  he  had 
conftantly  paid  her  the  annuity  ever  fince  fhe  left  him,  and  of- 
fered to  continue  it :  This  is  a  flrorig  prefumption  that  he 
thought  at  leafl  fhe  wasexcufable  in  feparating  herfelf  from  him, 

Thefe  being  the  circumflances  of  the  cafe,  I  am  of  opinion 
there  is  not  fufficient  foundation  to  give  the  plaintiff"  the  general 
lelief  prayed  by  his  bill,  againfl  the  payment  pf  the  rent-charge 
of  one  hundred  pounds  a  year,  but  that  he  is  intitled  to  be  re- 
lieved againfl  the  ejedment,  on  the  terms  hereafter  mentioned  ; 
and  therefore  do  in  the  firfl  place  direct  the  Mafter  to  fee  what 
is  due  to  Lady  Moore  for  the  arrears  of  her  annuity,  and  to  tax 
her  cofts  at  law,  and  upon  the  plaintifPs  payment  of  what  the 
Mafter  (hall  certify  to  be  due  to  the  defendant  for  the  arrears  of 
her  annuity,  and  the  cofls  at  law,  and  continuing  the  growing 
payments  of  the  faid  annuity,  according  to  the  m-xrriage  fet- 
tlement,  the  injundion  to  be  continued;  but  in  default  of 
payment  of  the  arrears  of  her  annuity  and  cofh  at  law,  then 
the  injundion  to  be  diffolved,  and  the  plaintifPs  billdifmiFfd 

T  3  with 


V^ 


with  eofts  to  be  taxed  \  and  if  the  plaintifF  (hall  make  default 
Jn  continuing  the  growing  payments  of  the  annuity,  then  lady 
Moore  is  to  be  at  liberty  to  apply  to  the  court.  And  I  do  fur* 
ther  order,  that  the  plaintiff  in  a  fortnight's  time  pay  to  the  de- 
fendant's folicitor  a  hundred  pounds,  on  accountof  the  arrears 
of  her  annuity  now  due. 

N.  B.  Mr.  Attorney  general,  after  the  decree  was  pro- 
nounced, faid,  this  was  fo  uncommon  a  cafe  that  probably  it 
would  never  happen  again. 

Lord  Chtmcellor  replied*.  If  you  think  fo,  you  muft  have  a  very 
good  opinion  of  the  ladies  ;   for 

In  amore'  bac  omnia  infunt  vitia^  injurise^ 

Sufpidoms^  inimicitia^  inducia. 

Billum^  pax  rurfum. 

February  the  17th,  1737. 

Thomas  Cecily  and  Mary  his  wife,  and  Mary  Juxon^  I  Plaintiffs 
the  wife  of  Emanuel  Juxon^  by  her  next  friend,      J  * 

The  faid  Emanuel  Juxon^  Mofes  Juxon^  Thomas  \  Defendanti 
JuxoHj  and  Samuel  Juxon^  3 

Cafe  148.     XN    1708,  the  plaintiff  Mary  Juxon^  then  Mary  Eggint&n^ 

The  defendant      J[  69Mg\iitx  of  Ann  Egginton^  intermarried  with  the  defendant 
Bmanuel  Juxom    £^anuel  Juxon,  and  had  iffue  a  fon  and  two  daughters.     One 

lomc  few  years  <.,,•',,.,  .^  ii/-         .®  it 

after  hit  mar-  of  the  daughters  died  an  infant,  and  the  fon  in  1731,  and  the 

riage,  left  his  pWintyW  Mary  Cecil  the  other   daughter  in  1733  intermarried 

foial:  dfiM^n,  with  the  p\iiini\ff  Thomas.     The  defendant  Emanuel  Juxon,  feme 
and  went  abroad,  fcw  years  after  the  marriage  with  Maryjuxon^  left  her  and  two 

and  did  not  fee  fmall  children,  and  went  abroad  and  did  not  fee  or  fend  to  them 

fourteen  yean}  ^^^  fourteen  ycars;    and  upon  their  being  fo  deferted,  jfnn  Eg- 

the  wiff'smo-  gintorty  in  1714,  intrufted  the  plaintiff  ^<7fy  Juxon  with  a  ftock 

ther  Turing  thii  of  goods,  proper  for  the  bufinefs  of  a  milliner  and  broker,  and 

time  mtrufted  *^-.     jl  ,        ,  n        %  r  •        •«*.;rj 

her  w.th  mitii  permitted  her  to  take  the  profits  thereof  to  mamtam  herfelf  and 
nery  and  oher  children.  In  1720,  Jnn  Egginton  being  of  a  great  age,  did  by 
Spitted  he?  to"  ^^"  ^^  ^^'^>  '"  confideration  that  her  fon  Richard  Egginton  bad 
xnaiitain  hcrfrlf  Undertaken  to  provide  for  her  during  her  life,  fell  to  him,  his 
and  children  out  executor?,  t^c.  the  goods,  chattels,  and  perfonal  eftate  therein 
The  hulband*up  tnentioned,  and  defired  him  to  be  affifting  to  the  plaintiff  A&y 
on  hi«  return  Juxcn^  by  lending  her,  as  (he  had  done,  fuch  of  the  goods  as  flic 
breaUs  open  the  (hould  have  occafion  for,  to  fupport  herfelf  and  children.  And 
and  taices  away  by  another  bill  cf  fale  in  1722,  Ann  EggtnUn  conveyed  to  the 
all  her  gooos  and  plaintiff,  Mary  Cecily  the  refidueof  her  goods  and  chattels, houf- 
produceof  th*     Yi6\A  ftuff,  and  all  other  her  fubftancc  whatfoever,  to  her  own 

ItocK  ic  ent   at  ,  ^        r-      .  r  r         » •    1  ~ 

aforefaid     The   proper  uie.     Ann  tgginton  loon  after  died, 

bill  th-tf  fo  e  (/w- 

teraHa)  '-  rotighr  for  the  fe-delJrrry  of  the  gfods.  What  the  wife  h^s  acquired  in  her  huibaad^s  adbre 
to  lubfift  hf  rklf  and  farriiy,  i*  her  Icr^rate  pfoperty,  and  not  liable  to  the  difpofitlon  of  thehoibai^} 
ar  n  what  he  has  Krcibly  taken,  he  ibuil  deliver  io  fpccie^  but  if  diTpofed  of,  mufl  piy  her  the  value  it 
by  theMailer, 

In 
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In  1725,  the  plaintifF  Maryjuxon^  who  had  been  conftantljr 
affiftcd  by  her  daughter  the  ^XzxwxaS  Mary  Cecily  did  by  her  fc- 
parate  trade,  and  intirely  out  of  the  ftock  fo  lent,  fave  the  fum  of 
twenty  pounds,  which  fhe  intended  to  place  out  at  intereft« 
This  fum  the  defendants  Mofis^T^omai  and  Samuel  Juxon  defir- 
cd  they  ntight  have  on  their  bond,  and  (he  confenting,  they  exe- 
cuted a  bond,  and  gave  the  fame  to  her,,  and  (h&  afterMrards  ad- 
vanced to  the  faid  defendants  another  twenty  pounds^  and  they 
gave  her  a  note  for  the  fame  :  Mary  Juxon  never  read  either  the 
bond  or  note>  and  it  appeared  that  the  faid  defendants  had  made 
the  bond  and  note  payable  to  the  dcfcndznt  Emanuil  Juxon^  and 
no  mention  or  notice  taken  that  the  money  was  the  property  of 
Mary  Juxon, 

The  defendant  Emanuel  Juxon^  upon  his  return  to  England^ 
broke  open  thedoor  of  the  wife's  houfe,  and  took  away  the  goods 
that  belonged  toUhomas  ^Xid  Mary  Cecily  and  alio  the  very  goods 
and  the  produce  of  the  ftock  which  had  been  lent  by  Ann  Eggin^* 
ton  to  the  ip\B\tiX\S Mary  Juxon ^  and  were  comprized  in  the£aid 
bill  of  fale. 

Therefore  the  Bill  is  brought,  among  other  things,  for  the 
principal  and  intereft  of  the  bond  and  note,  and  for  the  re-deli- 
very of  the  goods,  which  the  defendant  Emanuel  Juxon  had  for- 
cibly taken  away,  and  that  his  wife  the  plaintiff  A&ry  Juxon 
may  be  quieted  in  the  pofTeflion  of  what  (he  had.  acquired  by 
trade,  dupng  the  abfcnce  of  her  hufband. 

The  defendant  Emanuel  Juxon  infifted,  that  in  her  dealings 
ihe  made  ufeof  his  name  and  credit,  and  that  though  he  was 
out  of  the  kingdom,  yet  the  ^\z\ni\S Mary  Juxon  knew  where  he 
was,  and  notwithftanding  they  lived  feparately,  yet  it  was  no 
reparation  by  agreement,  and  therefore  he  being  liable  to  be  ar- 
refted  for  the  debts  contrafted  by  her  in  trade,  was  intitled  to 
tiie  profits  and  produce  of  the  trade. 

S'\T  Jofephjekyll  W2LS  of  opinion,  as  the  defertion  of  the  defend- 
ant £mi2iitf^/y^jr^;i  was  fully  proved,  this  court  would  look  upon 
any  thing  acquired  by  the  wife  in  his  abfence,  to  fubfift  herfelf 
and  family,  as  her  feparate  property,  and  not  liable  to  the  dif- 
pofition  of  the  hufband,  when  he  (hould  pleafe  to  come  home 
and  plunder  her,  and  therefore  declared  that  the  plaintifF  Mary 
Juxon  is  intitled  to  the  goods  that  were  in  her  poffelfion,  and  alfo 
to  the  ftock  in  her  feparate  trade,  before  the  fame  were  taken 
away  by  the  defendant  Emanuel  Juxon^for  her  feparate  ufe^  and 
that  file  is  alfo  intitled  to  the  bond  and  note,  and  therefore 
ordered  it  to  be  referred  to  a  Mafter  to  fee  what  was  due  for  prin- 
cipal and  intereft,  and  that  the  fame  be  paid  to  the  plaintilF5^tt;iftf« 
for  her  feparate  ufe,  and  to  fee  what  goods  and  ftock  in  trade  - 
were  taken  away,  and  the  defendant  Emanueljuxon  to  deliver  the 
fame  in  fpecie,  to  plaintiff  CmV  and  his  wife,  in  truft  for  the 
i^\2L\t\x\S  Juxon ^  and  if  the  goods  are  difpofed  of,  the  mafter  to 
put  a  value  on  them,  and  the  defendant  Emanuel  Juxon  to  pay 
the  value  in  the  fame  manner.     No  cofts  of  either  fide. 

T4.  (F)ttia8 


%S0  Bar$H  and  Femi 

(F)  Ktae  M  to  a  pom^tltf]?  of  (^  tot&^ 

July  the  31ft,  1749. 

Gripy  V.  Keniijb^ 

Cafe  149.       A  A  RON  Wood  gives  by  his  will  the  moiety  that  he  was  Intl. 
Whers  a  parti-  tied  to  of  General  IVood^stfkditt^  to  Elizabeth  Clarki  firft  for 

cular  affignee  life,  and  then  to  Elizabeth  K^ntijh  for  life,  and  afterwards  to  be 
t?cforilf.qu?ty  equally  divided  among  fuch  of  the  children  of  Elizabeth  Kentijb^ 
in  a  wife,    ai)d   as  fhould  be  living  at  her  deceafe, 

the  affignres  wn- 

dpr  a  ccmmilfjon  of  bankruptcy  ?gamft  the  huAand,   take  fwbjed  to  the  fame  equity,  the  CO«rt|  as  if 

it  J»CT  pro|)criy,  will  decree  it  to  oc  transierrcd  to  her. 

This  was  afterwards,  by  a  decree  of  the  court  of  Chancery, 
direfted  to  be  laid  out  in  55«//^-y^fl  annuities,  and  the  intereft 
thereof  tob^  paid  to  Elizabeth  Clarke  for  life,  and  after  her  death  to 
Elizabeth  Kentijh  for  life,  and  after  her  death  to  her  children, 

The  hufband  oi  Elizabeth  Kentijh  afligns  this  legacy  to  one 
Barret^  for  fecuring  150/.  upon  a  contingenty  mentioned  in  the 
deed  of  alignment,  which  alfo  recites  the  decree. 

The  hufband  afterwards  becomes  a  bankrupt,  and' the  con- 
tingency upon  which  the  wife  was  to  take  not  having  happene4 
at. the  time  of  the  bankruptcy.  Barret  waived  his  a^gnmentt 
and  chofe  to  come  in  as  a  general  creditor,  and  aflgned  over 
the  legacy  to  the  aflignees  under  the  commiiBpn  of  bankruptcy 
againft  KenUjh, 

The  p».titioner  (one  of  the  children  of  Elizabeth  Kfntifi^  whq 
is  now  dead)  prays  the  South-fea  annuities  may  be  transferred 
to  her,  (he  being  intitled  thereto  under  the  will  of  Aaron  ff^oed, 
A  hufband  cap.  Lord  Chancellor  ;  A  hufband  cannot  aiUgn  in  law  a  poffibility 
?°'  '"  'am!^^'  ^^  ^^^  w'i(Ci  nor  a  poiEbiliiy  of  his  own,  but  this  court  will  not-» 
of  thVwife,*  nor  withftanding  fupport  iuch  an  alignment,  for  a  valuable  confide* 
»  poiTi^.i.ty  of  his  ration,  though  I  do  not  know  any  cafe  where  a  perfon  claim-p 
cTurtwiiifu*  ^"S  Mnder  a  particular  affignee,  has  bee^  objiged  to  make  fuch 
^UZk  affign-^  provifion  ^s  is  prayed  here. 

me  t  for  ayalq-      ^s  to  af?  gnces  under  a  commiffion  of  b^nkruptpy,    and  thp 
jbjc^oflfiderv     ^ifg  qJ  jj^g  bankrupt,  the  court  has  interpofed,  and  obliged  the 
liflignees  to  make  a  proviiion. 

What  makes  this  cafe  particular  is,  that  there  was  a  decree 
V^hicb  ordered  the  money  to  be  paid  to  the  ufher  otthe  court) 
and  it  is  alfo  in  another  refpe£t  particular,  that  his  was  not  aa 
abfolute  alignment,  but  in  the  nature  of  a  fecurity  only,  ^nd  is 
now  (:on[)e  back  into  tbe  hands  of  the  aifignees  of  (he  huU  . 
b^nd. 

What  then  is  the  equity  arifing  to  the  wife  under  the  decrcel 
|t  will  neithtr  let  the  husband,  if  he  remained yiz/yVrij,  or,  if 
))e  becomes  bankrupt,  his  aflignees  touch  thp  money^  unleff 
tfeey  firft  ipaj^e  a  provifion  for  the  wife,  " 
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I  will  put  this  cafe ;  Suppofe  the  hufband  living  and  no 
bahk(upt,  and  he  had  paid  off  the  150/.  and  hstd  died,  would 
the  repreftntative  of  the  hufband  have  been  intitled  ?  I  am  of 
opinion  not,  as  it  was  in  the  naiure  of  a  pledge,  but  would 
have  been  the  wife's  by  furvivorfhip. 

Or  if  the  huiband  had  died  without  redeeming  theeftate  of 
the  wife,  fhe  would  have  been  intitled  to  have  this  eftate  dif-   . 
incumbered,  and  the  eftate  would  have  furvived  to  her. 

The  particular  affignee,  having  taken  with  notice  of  the 
equity  of  the  wife,  and  the  aflignees  under  the  commiffion 
taking  it  fubje£t  to  (he  fame  equity  with  the  particular  affignee, 
J  am  of  opinion  it  is  her  property,  and  therefore  (hall  dire<^ 
the  South'-fea  annuities  to  be  transferred  to  her. 

His  Lordihip  made  an  order  accordingly. 

f^dU  title  Infant^  under  the  divtjion^  How  far  favoured  in  E^uitj^ 
Smith  V,  Lowe. 

yidi  title  Dower  andjointufi^ 

Vide  title  Injunffion* 

Vidi  title  Partition. 

Yidi  title  Evidence^  Witnejfes^  Proofs  Cotton  v.  Luttrel. 


CAP.     XVII, 

JBillu  Of  CFcliange.  o^^CmJI: 

P*  45* 

Vidi  title  Bankrupt^  under  the  divifion^  Rule  as  to  Drawers  and  *  Burr.  674^  , 
Morfirs  of  Dills  >f  Exchange.  JI.Vm^jX 

3  Burr.  I3'54 

Vidi  title  Bankrupt^  under  the  divijion^  Rule  as  to  Principal  and  '357»  »5'6, 


1675,  1671, 

(A)  Itule  ai8  to  an  iiuiojftet  i.^r-l*^^*- 

*  -  .  Black.  Rep.  29^ 

]^etween  the  Seals  after ////tff^  term  1 73$«  485.'     '     ^ 

%  Blatk.  747, 

lah  V.  m,es.  f4;/°7*' 

TORD  Chaneelkr :  His  Lordfhip  faid,  there  has  been  a  Cafe  150. 
^-^  diflFerence  of  opinion  amongft  judges.  Whether  a  demand  Every  indorforii 
muft  be  tnade  upon  the  drawer  of  a  bill  of  exchange,  to  inti-  ><kw  4nwes« 
tie  an  indorfee  to  an  action,  but  that  he  was  very  clear  in  his        ' 
own  judgment,^  there  is  no  occafion  to  make  that  demand,  for 
\i/f  conildcred  every  indorfor  as  a  new  drawer. 

It 


7,9%  Sills  of  Exchange. 

Role  at  to  the       Jt  was  adjudged  by  the  late  Matter  of  the  Rolls,  that  a  bill 
S."^^""'  >n  Chancery,   which  had    been  depending  almoft  fix  years, 
ought  not  to  be  confidered  as  a  fufiicient  demand  of  the  debt, 
fo  as  to  take  it  out  of  the  ftatute  of  limitations. 


GAP.    XVIII. 

(A)  UBill  of  peace  to  p^ebent  multipltcft^  of  ftttt0.    P.  282. 

(B)  Siii0  of  t^iCcotietr,  anD  ^tetn  of  ist^at  tilings  tfiete  (|)all  be 

a  Difcotiert.    P.  285. 

(C)  Cfibo  art  to  ^e  patties  to  it*    P<  290. 

(D)  »ill0  of  retifeto.    P.  290, 
(£)  Ctof0  btU0.    P.  291. 

(F)  jftupplemcntai  btUo*  P.  291. 

(G)  Wiii  to  perpetuate  teftimon^  of  tsitneffetf.  P.  292, 


% Tr.  Atk.  4^4-      (A)  ]l9iK  cf  }}t\tt  (q  prctieitt  multtpltttt^  of  tmtt^ 

December  the  5th,  1737. 
ft  Tr.  Atk.  302.  Mayor  of  Tork  v.  Pilkingion  and  others. 

pi.  217'  * 

Caie  151,  A  Bill  was.  brought  in  this  court,  to  quiet  the  plaintiffs  v^ 
Where  there  hat  /j^  a  right  of  filhery  in  the  river  Qufiy  of  which  they  claim* 
^^ll^^^^^^Y^  ^^^  i^^^  ^^^^y  ^^^  a  large  trad,  againft  the  defendants, 
con*fid<:rabie  **' *  w*^^>  as  it  was  fuggcftcd  by  the  bill,  claimed  feveral  righu^ 
Jengthof  time>  either  as  lords  qf  manors,  or  occupiers  of  the  adjacent  laods^ 
^Sm^z  "foTe    ^"^  ^''^  ^^^  ^  difcovery  and  account  of  the  fifli  they  had  taken. 

right  to  it,  may  bring  a  bill  to  be  quieted  in  the  poflTeffion^  though  he  has  not  elfabliflied  his  right  at 
law,  and  it  is  n4  objedion  upon  a  demurrer  to  fuch  bill,  that  the  defendants  have  diftinft  rights,  for 
upon  an  iiTue  to  try  the  general  rights  they  may  at  law  take  advantage  of  their  feveral  exemptions^  an4 
4iAin£l  rights. 

The  defendants  demurred  to  the  bill,  as  being  a  matter 
cognizable  only  at  law. 

Lord  Chancellor :  Such  a  bill  againft  fo  many  feveral  tref- 
pafTers  is  improper  before  a  trial  at  law,  a  bill  may  be  brought 
againft  tenants  by  a  lord  of  a  manor  for  incroachments,  kkc. 
or  by  tenants  againft  a  lord  of  a  manor  as  a  difturber,  to  be 
quieted  in  the  enjoyment  of  their  common  ;  and  as  in  thefe 
^ifes  there  is  one  general  right  to  be  eftabliihed  againft .  all, 
I  it 
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it  is  a  proper  bill,  nor  is  it  neceflTary  all  the  commoners  fhould 
be  parties  ;  fo  likewife  a  bill  may  be  brought  by  a  parfon  for 
tythes  againft  parifhioners,  or  by  pariibtoners  to  eftablifli  a 
modus^  for  there  is  a  general  right  and  privity  between  them» 
;ind  confequently  it  M  proper  to  inftitute  a  fuit  of  this  kind. 

There  is  no  privity  at  all  in  the  cafe,  but  fo  many  diftinft 
trefpaflers  in  this  feparate  fiihery ;  befides  the  defendants  may 
claim  a  right  of  a  different  nature,  fome  by  prefcription, 
others  by  particular  grants,  and  an  injunction  here  would  not 
quiet  the  poiTeifion,  for  other  perfons,  not  parties  to  this  bill, 
may  likewife  claim  a  right  of  fiihing. 

It  is  more  neceflary  too  in  this  cafe,  there  (hould  be  a  trial 
at  law,  for  it  does  not  clearly  appear,  whether  there  is  a  right 
even  in  the  plaintiffs,  and  if  it  (hould  eventually  come  out 
that  the  corporation  of  York  are  lords  of  this  fifliery,  then 
would  be  the  proper  time  to  have  an  injunction  to  prevent 
their  being  difturbed  in  their  pofleffion.  His  Lordihip  there- 
fore allowed  the  demurrer. 

This  demurrer  was  fet  down  to  be  re-argued  on  the  13th 
of  iWtfrcA  1737,^  when,  in  fupport  of  it,  it  was  urged,  that 
though  it  is  charged  in  the  bill,  that  this  bill  is  to  prevent 
multiplicity  of  fuits,  yet  that  was  never  allowed  in  this  court, 
where  the  defendants  have  all  different  titles,  and  depend  up- 
on various  matters  and  rights,  and  is  not  like  the  cafe  of  lords 
and  tenants,  or  parfons  and  parifhioners,  nor  properly  under 
the  rule  of  bills  of  peace,  for  no  other  party  who  has  a  title 
or  right  of  the  fame  nature,  could  be  bound  by  this  bill : 
The  plaintiffs  fay,  they  have  a  prefcriptive  right,  this  being 
a  publick  royal  river,  the  defendants,  being  lords  of  manors, 
may  have  the  fame  right,  or  for  the  fame  reafon  they  cannot 
prefcribe  for  that,  unlefs  for  fome  conftderation  paid. 

Mr.  Attorney-general  i  contra.  The  defendants  never  at- 
tempted to  fet  up  this  excluiive  privilege  till  now,  but  have 
always  applied  for  leave  to  the  plaintiffs  ;  the  defwndants  are 
owners  of  lands  and  lords  of  manors  adjoining  to  this  river, 
and  it  may  properly  be  determined,  whether  the  plaintiffs 
have  that  fole  and  feparate  right  of  fifliery,  and  that  is  in- 
cumbent on  the  plaintiffs  to  prove ;  fuch  bills  have  been 
brought  by  the  city  of  London  for  fome  certain  duties,  and 
though  a  great  many  particular  rights  have  been  infifted  on, 
yet  a  general  iffue  has  been  directed  to  try  the  right.  In  the 
cafe  of  V.  Carter^  I734>  *  bill   was  brought  by  the 

lofd  of  the  manor  of  Stepney^  for  fixpence  on  every  load  of  hay 
carried  to  fFhitechapel^  though  the  lord,  houfe- keepers,  and 
fcavengcrs  claimed  each  fome  right  in  the  fixpence,  yet  one 
general  iffue  was  dire^ed  by  lord  Talbot  to  try  that  queftion, 
aii4  the  demurrer  in  that  cafe  was  over- ruled. 

Lord  Chancellor  :  When  this  cafe  was  firfl:  argued,  I  was  of 
opinion  to  allow  the  demurrer,  but  I  have  now  changed  my 
opinion. 
^  Here 


Role  at  to  '  ^  .-^,  •.-.•E'^rrcr,  one  affirr;-:  ^rr-Tnailr, 


tatioi)«« 


not  a  pr  ztz   :  ...    as   it 

j-.riit  nve  lords  cr  :r.j-:r^i.  be- 

.^.  .>-=:^'J    as  diftiiift  :rf;;£— :.  and 

_,.  .  i  .:  :r.at  can  be  eftab;  it.t  i^ainft 

-.^rf:n  ;.ne  plaintiffs  ar^u  i :»-::. 

.    .  ca    .iifer  from  cafes  tha:    h-v-  be^n 

_..     .   ,*-ls,   parfons   and    pariftii  r.-r?,  w^cre 
.. --.      «:■:*    -nd   a   privity  btrtween  :-■:  Zi.rts. 

-  ...icr^  j:i*.s  of  peace  have  bttr.    ?  c^iiir, 

•:i.  -   general  right  claimed    by   :-*   luin- 

...  -.-.'I    -ccw::en  the  plaintiffs  and  (f*-r::ianrs, 

,  ,c    m    the    part  of  the  defencar.:*,    and 

..^     -^'it  3e  concerned  than  thofe  brcLi:!;:  be- 

.s.  •   ire  b:lls  for  duties,  as  in  trc   c.i:e  of 

/.-«  *.  ptrkim  in  the  Houfe  of  Lorr?,   were 

,.,.,  o'ou^":t  only  a  few  perfons  before  the  c::ar, 

.  ii    :\.nz'>  whereof  the  duty  was  cla:cr.«i,  to 

^.u  .y    :•  and  yet  all  the  King's  fubje^s  may  be 

..•    ■     ■!»  ■^=:nC;  but  becaufe  a  great  number  cf  a<5i- 

.-  ^  •.•«^c,   the  court  fufFers  fuch  bills,  though  the 

i^.ic  make  diftinct  defences,  and   though    there 

.....    xcween  them  and  the  city. 

x^^     ciciorc  this  bill   is  proper,  and  the  more  fo,  be- 

•  1  .  .^  j^a  >  :nerc  are  no  other  perfons  but  the  defeniaots 

.  .  ...IV  jiaim  againft  the  plaintiffs,  and   it   is   no  ob- 

^  ,  ..^  .itv  have  fcparate  defences  j  but  the  queftion  is, 

».    'liuit  ffs  have  a  general  right  to  the  fole  filhcnr, 

*  "  .    .  ,.v4iLS  :o  ail  the  defendants  ;  for  notwithftanding  the 
*'                         ^ .^      t,tic  :s  tried  and  eftabliflied,  the  defendants  may  take 
Ci'                      ...•us,'.  v>c  ciieir  fevcral  exemptions,  or  diflinft  rights. 
Wl:  .vKi   vTiuie  of  demurrer  is,  that  the  plaintiffs  have  not 

^iKu  ;heir  title  at  law,  and  have  therefore  brought  their 

ui;»\.»i)eriy  to  be  quieted  in  pofl'effion.     Now  it  is  a  gc- 

*«"r  .,,.    .^Ic,  that  a  man  fliall  not  come  in  to  a  court  of  equity 

*I,^  ,..4iOitlh  a  legal  right,  unlefs  he  has  tried   his  title  at  law, 

righ  .^  ,•,! ;  but  this  is  not  fo  general  an  objeSion  as   always 

^*'  .  ^»v»aii,  for  there  have  been  variety  of  cafes  both  ways. 

JSli  '/N:»c  are  two  cafes  reported  together  in  Prec.  in  Eq.  530. 

*^'  V.  iK'fiern^  and  the  Duke  of  Dor  Jet  v.  Serjeant  Gird ler  -^  in 

;ij^  A^aiiicr  it  was  held,  that  a  man  who  has  been  in  poffeffion 

.^  .1  *difr-courfe  fixty  years,   may  bring  a  bill  to  be  quieted 

.J  >ii  poilVlIion,  although  he  had   not  eftablifhed  his  right  at 

dtt  ,  in  the  latter,  that  a  man  who  is  in  poffeffion  of  a  fifhery, 

nMv  iMing  a  bill  to  examine  his  witnefl'es  in  perpeiuam  rei  me^ 

HiHty  and  eftablii^  his  right,  though   he  has  not  recovered 

mance  of  it  at  law  ;  otherwife,  if  he  is  interrupted  and 

^M,  for  then  he  had  his  remedy  at  law. 

e  piefent  cafe  the  demurrer  was  over-ruled. 

Novemier 


bet 
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mil.  ^ 

Novmler  the  i6th,  1738. 

Conytrs  and  others,  ■  ■  Plaintiffs. 

Lord  Abergavenny  and  others,  »  Defendants, 

A  Motion  by  the  plaintiff  for  an  injundion  to  ftay  the  Cafe  152. 
proceedings  of  the  defendants  at  law  till  the  hearing  of  A  bill  of  peace 
the  caufe  in  this  court,  upon  a  fuggpftion  that  this  is  a  bill  /unSi^n'S  ftty 
of  peace,  and  always  favoured  in  equity,  for   the   principal  the  defendaats, 
prayer  of  it  is,  that  the  defendants  who  have  only  a  fmall  in-  ^J^ohaf*  an  in* 
tcreft  in  that  part  of  the  manor  of  Tunbridgey  which    is   in  ^^ffTu^^i^l 
difpute,  may  accept  of  fuch  a  compenfation  as  this  court  fhall  from  proceeding 
think  rcafonable,  for  the  houfes  the  plaintiff  has  built  upon  J^e^*^i^"*^ 
the  wafte.  buiiduYg  hoofct 

on  the  manor 
without  leave^  and  that  they  may  accept  of  fuch  a  compenfakioii  as  tbt  court  (hall  think  reafonabie. 

Lord  Chancellor :  I  do  not  fee  how  this  court  can  affume  fuch  '^^  court  dlf- 
a  power,  unlefs  they  had  a  right  of  being  applied  to  as  an  ar-  (ul]^on**ti"h€T 
bitrator,  or  had    a  legiflative  authority  lodged  in  them,  nei-  cannot  be  appi?* 
thcr  of  which  belong  to  them  j  for  they  a&  only  in  a  judicial  ed  to  as  an  arbi- 

^o«o/..>.,  '  /  /  J  tjator,  nor  have 

capacity.  „y  legiflative    . 

authority^  but  adt  inaj^idldal  capacity. 

The  proper  bill  of  peace  was  a  former  one,  brought  by  A  bill  of  peace 
the  tenants  of  this  manor,  for  fuch  a  bill  may  as  well  be  JJ^g^^^ll^y^^ 
brought  by  tenants  againft  a  lord,  as  by  a  lord  againft  tenants ;  nants  againft  a 
but  that  bill  was  difmiffed,  upon  the  fuggeftion  of  thjs  very  *o'^<!»"*>y  •*<>«* 
plaintiff  Mr.  Conyers  himfelf,    that   they  ought  regularly  to '^"^  **^*""' 
proceed  at  law ;  and   therefore  thither  let  him  go,  and  not 
apply  improperly  for  relief  in  that  court,  which  he  had  abfo- 
lutely  infifted  had  no  power  of  relieving.     This  comes  very, 
near  the  cafe  of  ele£lion,  for  he  jias  chofen  to  proceed  at  law, 
and  therefore  let  him  feek  his  remedy  there. 

His  Lordfhip  for  thefe  reafons  ordered  the  injundion  to 
fiand  diffolved. 

(B)  3i5tli0  of  oifcolier?,  ant  fierein  of  W[iat  t|img0  t^ere 
l^all  be  a  oircoberp. 

February  the  9th,  1737. 
Phipps  V.  Steward. 

SIR  Robert  Cowan^  intending  to  leave  England^  declared  to  Cafe  153^ 
the  plaintiff  tie  had  made  his  will,  and  that  after  giving 
his  perfonal  eftate  to  his  daughter  and  the  heirs  of  her  body, 
he  bad  lindited  the  fame  to  the  plaintiff. 

Some 


m  mil. 

Vrhiie  afiiittt  Some  time  after  Sit  Robert  Cowan  died,  the  daughter  mar« 
t^£fi!!ftfair  ****  '"'^^  ^^^  defendant,  and  upon  a  fuppofition  that  there  was  no 
court  for  an  ad-  Will,  adminiftfation  was  applied  for  by  the  daughter  in  the 
miniftration,  a  fpiritual  court  ;  pending  a  fuit  there,  the  prefent  bill  was 
brought*hcr^for  ^^ought  by  the  plaintiffs  to  have  an  account  of  the  peifonal 

anaccountofthe  eftate. 

perfonal  eft^te. 

The  reafon  why  a  biU  it  allowed  to  be  brought  before  probate  is>  that  theecdefiaftkal  court  hate  ao  my 

•f  iecuring  the  effeat  ia  the  meaa  time. 

^  Vlhi**^  ^  '^^  ^^^^  ^^^^  ^^^  defendant  demurred,  for  that  there  was  a 
an?  the  heirs  oK^'^  "o^  ^^P^^ding  ^^  ^^^  fpiritual  courc  for  adminiflxation 
her  body,  it  has  to  the  perfonal  eftate  of  Sir  Robert  Cowan. 
kmni  *di^^^n.  ^^^^  Chancellor  over-ruled  the  demurrer  5  and  faid,  in  the 
ed?thatwh«e"  cafe  of  P«tt;«  V.  Andrews^  a  bill  of  this  nature  was  allowed 
money  is  fo  en-  before  probate,  and  that  determination  was  founded  on  a  for- 
ftalUo'^ri°^  mer  cafe  of  Japhet  Crooke^  in  the  time  of  Lord  Harcourt, 
firft  taker.         relating  to  the  will  of  Mr.  Hawkins  {a). 

{a)  iVern.  xo6. 

Wiiglit  «r.  Blkk^  and  2  Vern.  49.   DuUwich  Collega  v.  Jackfun. 

The  reafon  for  thefe  cafes  is,  that  the  ecclefiaftical  court 
have  no  way  of  fecuring  the  efFeds  in  the  mean  time,  nor  did 
be  know  there  was  any  folemn  refolution,  where  money  is 
entailed  in  the  manner  the  teftator  has  done  here,  that  the 
whole  of  it  (hall  go  to  the  firft  taker.  The  cafe  of  Cohelv» 
Shadwell  in  the  time  of  Lord  Cowper  is  to  the  contrary. 

His  Lordfhip  reftrained  the  defendants  from  receiving  any 
more  of  Sir  Robert  Cowan's  perfonal  eftate  till  further  order. 

January  the  23d,  1738. 

Woodcock  v.  King* 

C  fe  T  tA      T  '^  ^*^  ^"  ^^^^  ^^'^  '^'^  down  by  Lord  Chancellor  as  a  gene- 

^.^*.     X  ral  rule,    that  where   a   bill  is   brought  for  a  difcovery 

TJfTlxko^tt^*  merely,  and  prays  no  relief,  you  cannot  move  to  difmifs  it 

mereiy»youcan- for  Want  of  profecution,  but  can  only  pray  an  order  upon 

pot  move  to  dif.  the  plaintifF  to  pay  to  the  defendant  the  cofts  of  fuit  to  be 

milt  It  for  want  ^        i  %  \ir  h. 

of  profecution,    taxed  by  a  Maftcr. 

hut  piay  an  order  ooly  on  the  pUintiff  to  pay  defeadant  the  cofts  of  the  fuit  to  be  taxed. 


February 
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hhruary  the  28tb,  1 738.  *  ^^- "^-  »^'- 

"^  ^     '  ^  247.  pi.  3a. 

1 5  Via.  abr,296« 

^/im  V.  Farr.  pi.  j. 

THE   plaintiiF  in  the  original  bill,  and  daughter  of  the  Cafe  155. 
prefent  plaintiff,  did  thereby  charge,  that  being  a  fingle  The  defendant 
woman,  fhe  became  acquainted  with  the  defendant,  who  made  voluntarily  gav^ 
bis  addrefles  to  her  by  way  of  courtfl^ip,  and  for  marriage,  and  jj^*^  pJaintift  a 
ihe  confented  thereto  ;  and  that  on  the  9th  of  February  1732,  naity*of  locW. 
he  voluntarily  executed  to  her  a  bond  in  the  penalty  of  iooo/<  on  condition  that 
on  condition  that  if  the  defendant  did  not  marry  her  within  a  ^^^  ^^  "®^. 
twelve  month  after  date,  he  would  pay  her  500/.  rtw^l»eawi\k* 

after  date^  he 
fvooid  pay  her  500  /.  Soon  after,  under  pretence  of  reading  it,  he  took  it  againft  her  confent,  and 
carried  it  away  with  him.  The  bill  brought  for  the  delivery  of  the  old  bond,  or,  if  cancelled,  that  hs 
aiay  execute  a  new  one.  The  plaintiff  in  the  urigina>  bill  dying  intcftate,  the  mother,  a  4  admini(!ratrix, 
and  thereby  infilled  to  the  500/.  revived  aga'iifl  the  defRm^ant.  The  plaintiff,  as  the  bond  was  gone  by 
the  default  of  the  defendant,  is  therefore  intitled  not  only  to  a  difc-vfcry  here,  but  relief  by  payment  of 
the  money,  and  the  defendant  agreed  to  p.iy  what  is  due  for  the  principal  fum  of  500/.  in  xhe.  conditio^ 
of  the  bond,  with  intereft  for  the  fame  at  the  rate  of  4  per  cent,  from  the  day  of  filing  the  original  bill« 

On  the  17th  of  March  following  paying  her  a  vifit,  and  fay- 
ing he  was  defirous  to  read  the  bond,  fhe  fetched  it  him,  and 
at  the  defendant's  requeft  gave  it  him  to  read,  who  took  it,  and 
againft  her  confent  put  it  into  his  potket,  and  immediately 
went  away  it  \  but  coming  to  her  again  the  next  day,  fhe  in- 
fifted  on  the  bond,  but  he  pretended  he  had  burnt  it,  and  would 
execute  another  bond  of  the  like  purport,  and  defired  her  to  get 
It  drawn.  She  accordingly  applied  to  the  perfon  who  drew  the 
former  bond,  and  he  in  purfuance  of  the  defendant's  directions 
ingroiTed  a  new  bond  to  the  fame  effeft  with  the  other,  and  the 
defendant  promifed  to  execute  the  fame,  but  afterwards  abfo- 
lutely  refufed  to  do  it.  And  fhe  therefore  by  her  bill  prayed 
that  the  defendant  might  be  decreed,  if  he  had  not  cancelled 
the  bond,  to  deliver  thp  fame  again,  and  in  cafe  he  had  deftroy- 
ed  it,  then  to  execute  a  bond  of  the  like  tenor. 

The  defendant,  by  his  anfwer  to  the  original  bill,  admitted 
that  in  1732  he  became  acquainted  with  Mary  At  kins  y  but  that 
Jhe  was  then,  and  before,  a  woman  of  very  bad  fame  and  cha- 
ra£ter,  and  had  been  an  orange  girl  in  the  playhoufe,  and  that 
be  never  made  any  addrefles  to  her,  except  fuch  as  are  ufually 
made  to  women  of  ill  charader,  and  that  during  his  acquaint- 
ance with  her  he  did  execute  a  bond^  conditioned  for  a  marriage 
within  twelve  months,  but,  when  he  executed  it,  apprehended 
it  would  not  be  of  any  validity  againft  him  ;  and  that  about 
two  months  after  the  execution  of  the  bond,  fome  dif- 
ference arifing  between  them,  fhe  of  her  own  accord  de- 
livered him  the  bond,  telling  him  at  the  fame  time  fhe 
bad  a  gentleman  would  do  better  for  her,  and  that  he  then 
put  the  bond  into  his.  pocket,  ^nd  that  fhe  did  not  with- 
in 1 2  months  after  her  giving  up  the  bond  inquire  after,  or 
afk  for  the  fame,  till  the  demand  fet  up  by  her  bill,  and  that 

he 


fZi  StJf; 

he  never  promifed  to  give  her  any  bonci  of  the  like  efreflt,  of 
ever  gave  dire^ions  for  any  other  to  be  drawn,  and  infifts,  as 
fhe  delivered  it  up  voluntarily,  that  he,  ought  not  to  be  obliged 
to  execute  any  other  bond. 

The  plaintiff  in  the  original  bill  dying  inteftate,  and  the  mo^ 
ther  having  taken  out  adminiftration,  and  thereby  become  in- 
titled  to  the  500  /.  due  from  the  defendant  by  his  bond,  brought 
her  bill  of  revivor  againft  him. 

Lord  Chancellor :  The  plaintiff  in  the  original  bill  had  cer«» 
tainly  an  equity  founded  on  the  bond's  being  gone  by  the  de^ 
fault  of  the  defendant,  on  which  (he  might  have  had  her  reme- 
dy at  law,  and  therefbre  was  intitled  not  only  to  a  difcovery. 
but  relief  by  the  payment  of  the  money ;  and  though  the  proof 
of  the  bond's  being  forced  from  her  is  by  one  witnefs  only,  it 
is  no  objeSion  in'  this  cafe,  for  the  plaintiff  herfelf  was  intitled 
to  make  oath  of  the  lofs  of  the  bond,  and  that  it  was  thus  taken 
from  her ;  and  as  this  fad  is  proved^ by  the  oath  of  one  witneft 
againil  the  oath  of  the  defendant  in  his  anfwer,  and  as  there  is 
likewife  proof  of  the  defendant's  offering  to  execute  anewbohd, 
that  is  a  circumflance  fupporting  the  evidence  of  this  fingle  wit* 
nefs,  fufficient  to  take  it  out  of  the  general  rule  ;  nor  are  there 
any  collateral  circumflances  to  bar  her,  for  no  other  averment 
was  neceffary  to  be  made  at  law,  if  (he  had  the  bond,  than 
that  the  money  was  not  paid  ;  and  as  &e  has  by  the  defend- 
ant's fault  loft  the  bond,  (he  has  fufHciently  averred  it  in  her 
bill ;  nor  was  there  a  neceffity  that  the  promife  (hould  have 
been  reciprocal  in  this  cafe,  or  any  occaflon  for  the  court  to 
relieve  againft  the  penalty  of  the  bond,  becaufe  it  is  not  infift- 
cd  on  by  the  original  bill,  which  is  brought  merely  for  the  five 
hundred  pounds,  which  muft  be  confidered  as  the  fiated  da« 
mages  between  the  plaintiff  and   defendant. 

His  Lordfhip  therefore  ordered  that  it  be  referred  to  aMafler 
to  compute  what  is  due  for  the  principal  fum  of  500/.  men* 
tioned  in  the  condition  of  the  bond,  with  intereft  for  the  fame 
from  the  day  X)f  filing  the  original  bill,  at  the  rate  of  operant* 
per  ann.  And  decreed  the  defendant  to  pay  what  (hall  be  £a 
found  due  to  the  plaintiff,  and  alfo  the  cofts  of  this  fuit. 

SVii..Abr.s37.  November  tho  24th,  1738. 

pi.  9. 

aEq.caf.abr.    />««  and  Others,  ■  >  Plaintiffs. 

78.  pi.  II.  Id.  ' 

^9.  pi.  I.       Coates  and  Balguy^        n  ■  Defendants* 

Cafe  156.  «p  HE  defendants  had  inftituted  a  fuit  in  the  ecclefiaftrcaf 

™'admi'^abu\  A     court,  for  a  church  rate,  to  which  there  was  a  cuftoni 

of  difcovery  in  pleaded  of  fomething  done  in  lieu  of  the  rate,  and  that  plea  ad^* 

ttd  of  the  jurif-  mitted. 

^^aftlLl^^  And  now  a  bill  is  brought  here  for  an  injunSion  to  fta^ 

court,  becaufe  the  defendants  proceedings  in  the  eccleftaftical   court,   and 

they  are  capable  ^^  be  relieved  againft  the  rates,  and  to  compel  a  difcovery  front 
dif^er^^as^^  the  defendant  Balguy  oi  the  value  of  the  refpcClivc  real  and 

^res»  perfonal 
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perfonal  eftates  of  the  feveral  inhabitants  of  the  feveral  parlfhes 
and  places  in  the  bilj  mentioned,  and  how  the  nioney  collcdcd 
by  means  of  the  faid  rates  had  been  difpofed  of. 

The  defendants  demurred  to  fo  much  of  the  bill  as  fought  to 
ftay  the  proceedings  in  the  eccleftaftical  court  by  injunction, 
and  alfo  as  to  the  difcovery  prayed  thereby,  as  the  matters  con- 
tained in  fuch  part  of  the  bill  as  they  demurred  to,  were  pro* 
perJy  cognizable  in  theecclefir.ftical  court ;  and,  if  true,  ought 
to  have  been  infifted  on  there,  or  at  common  law,  and  was  not 
a  proper  foundation  for  a  bill  in  this  court. 

.L^ril  Chancellor  :  This  court  will  not  admit  a  bill  of  difco*  wiier*  there  >•& 
▼cry  in  aid  of  thejurifdi£lion  of  theccclefiaftical  court,  becaufe  c»»floi»  pleaded 
thcV  are  capable  of  coming  at  that  difcovery  themfelvcs.  ecck^ftu^a/** 

if  there  is  a  fuit  inftituced  in  the  eccleii^ftical  court  for  a  court  for  a  church 
church  rate,  and  a  cuftom  pleaded  of  a  certain  fum   in  lieu  of 'y*^*  ^nd  «he 
the  rate,  or  fomething  done  in  the  room  of  it,  and  that  plea  the*  m™p%*. 
admitted,  they  may  proceed  to  try  that  cuftom   in  the  fame  cctd  to  try  the 
.  manner  as  a  modus  ;  but  if  the  cuftom  is  denied,  it  would  be  ^"^  f  f  ^"'  »^ 
a  proper  ground  for  a  prohibition,  prepter  tnattoms  difectum  ;»  ground  for  « 
curia  eccUfiaftica^  for  the  trying  of  the  cuftom  is  the  province  of  p^ohibiiiou* 
the  common  law. 

His  Lordftiip  was  of  opinion  it  was  a  good  demurrer,  and 
therefore  ordered  that  the  fame  do  ftand  and  be  allowed. 

^  Hil.  Term,  1747. 

Bodiu  and  others,  afGgnees  of  Dellow  a  bankrupt,  v.  Dellow 

and  others. 

THE  affignees  fufpe6ling  the  bankrupt  had  made  conceal-    Cafe  157. 
roent,  examined  a  great  many  of  his  relations  at  Guild-  Where  a  bill  is 
balL  and  have  now  brought  a  bill  againft  the  fame  pcrfons  for  ^«>^»8^^t  ^^  the 

j-r  r^u    r  i  .  v  difcovery  ot  coa- 

diicovery  of  thofe  concealments.  ceaUwntsufa 

Mr.  Grten  moved  on  the  part  of  the  defendants,  that  they  bankrupt'*  c- 
mieht  be  allowed  to  look  into  their  depofitions  before  the  com-  ^'1)*'^^* n*''' 

.  »•  .  t  »        1     •  /•  rn  wiJ]  n<»t  allow 

miliioners,  m  order  to  make  their  aniwers  coniittent.  the  defendants  to 

Lord  Chancellor :  I  will  not  grant  the  motion;  for  as  truth  is  ^«>^i»to  their 
always  uppermoft,  they  may,  if  they  pleafe,  put  in  an  anfwer  by"t*I,eT<^roii:!° 
confiftent  with  what  they  have  already  fworn  in  their  depofi<  fioners  before 
tions,  fuppofing  they  are  true;  if  falfe,  they  fwore  at  their  |^^t  mtheii 
own  peril,  and  I  will  not  give  leave  to  fee  them,  merely  for 
their  own  fecurity,  that  they  fliould  not  fwear  differently  in 
one  from  what  they  have  done  in  the  other. 


Vol.  I.  U  (C)  CSI^o 


(C)  m^o  are  to  be  partied  fo  tft 

fibruary  the  Sihj  1 737. 

Herring  v.  31?^, 

Cafe  158.  A  Marriage  fettlement  having  been  made  of  certain  landi 
A  huftand  re-  XjL  ^n  the  hufband  for  life,  remainder  to  the  wife  for  lifc| 
nantfrMT  lite,  vf'nh  divers  remainders  over;  the  prefent  bill  was  brought  by 
viW't  r'or  life,  be  ^^^  hufbdnd  in  order  to  have  the  opinion  of  (he  court  whether 
brings  a  bill  a  certain  parcel  of  land  was  not  intended  to  be  included  in  that 
^'XliVth;      Settlement. 

coon  upon  the  There  was  an  QbjeSion  taken  at  the  bearing  of  the  caufe, 
fettlement  j  ob-  that  the  wifc  was  not  made  a  party. 

ifmak.ng  The"'       i^'"^  Chancellor  allowed  the  objeaion,  for  he  faid  if  the  court 

v/ife  a' party      fiiould  be  of  opinion  againft  the  hufband,  fuch  decree  would 

Allowed,  j^Qt  jjjnd  the  wife  ;  his  Lordfhip  therefore  ordered  the  <?awfe  tq 

f):and  oyer,  that  the  wif^  (night  be  made  a  party. 

]7.:^:^;:T,t,  (D)  mu  Of  ucDfeiD. 

>79»   529*  9^ 

3'6»  534'  ^une  the  agth,  ly-iS.  At  tincoMs^Inn  Hall. 

jTr.  Aik.  2$.  J  ^      ^      1^ 

39, 6^90!^-  ^^'  Catterall  V,  Purchafi. 

Cafe  159,  TN  a  caufe  that  came  before  the  court  upon  a  bill  of  review 
On  arguing  a  j^  to  read  fomc  charges  out  of  the  original  bill,  the  plaintiff 
KuTofw?.^      offered  to  ihew  fome  errors  in  the  decree.     To  this  it  was  ob- 

Diii  or  rsvieW)      .-vi.  *       %        i  'tit 

vrhat  appears  pnjected,  that  no  errors  in  the  decree  were  cogniai^able,  bqt  what 
the  face  of  the  appeared  on  the  face  of  the  decree,  and  therefore  any  evidence 
rcaTonW%ut  o^  errors  but  from  the  decree  itfelf  was  oppofed. 
after  a  demurrer  Lord  Chancellor  :  It  is  true,  on  arguing  z,  demurrer  to  a  bill 
^T^  'ff^**'  *  ^^  review,  nothing  can  be  read  but  what  appears  on  the  face  of 
fcadaiyeTidencel^hc  decree  ;  but  after  the  demurrer  is  Qver-ruled  the  plaintiff^ 
jfi at 4 re. faring,  are  at  liberty  to  read  bill  or  anfwer,  or  any  other  evidence  as  at 
a  re-hearing,  the  caufe  being  now  equally  open  ;  to  whicH 
purpofc  the  cafe  of  Jack/on  y.  Fr^ncn  w^s  cjted  by  ^Ir«  2rn&% 


(E)  Cro« 


(E)  Crcf*  Kffisr^  3Tr.Atk.812. 

pi.  300. 

January  the  I2th>  I73?» 

Crefwicl  ¥•  CrBfwtik^ 

IT  was  in  this  cafe  laid  down  hy  Lord Chanallor  z%  a  general  Cafe  160. 
rule^  that  where  the  defendant  in  a  crofs  bill^who  is  plain-  Where  a<kffi»<l. 
tiffin  the  origiual^  is  in  contempt  for  not  putting   m  an  an-  fJ^V?*"*"^'   ^ 
(wzt  to  the  crofs  bill,it  is  irregular  to  naovc  to  ftay  proceedings  i„  the  ©f.^mi!  i» 
in  theorignal  caufe,  till  fuch  ^nfwer  comes  in^  but  the  plain-  mcuatemptior 
tiff  in  the  crofs  bill,  may  have  publication  in  the  original  i»- "^^ '  ""»»8  •» 
larged  to  a  fortnight  after  the  anfwer  to  his  bill  is  come  in.       fxo^rmQuon  is 

to  inlarg*  pub- 
lication in  the  original  taa  fortMgKt  aftes  tbc  aofwei  ia  come  in  to  ihc  cioit  b.ll. 


(F)  &upplementdl  Wte.  3Tf.Atk.133. 

March  the  19th,  1736. 

Brown  v*  Htgien, 

AN   original   bill   was    brought    by   a   creditor    agamft    Cafei6i. 
Mrs.  Higden  as  adminiflratrix  of  A.  who  being  a  mar*  it  is  a  conf^aot 
ried  woman,  her  hufband  was  alfo  nnade  a  party.  »»?«,  ifcar  c:.t- 

Before  the  caufe  was  heard  the  wife  dies,  and  the  bufijand  [»*thew?^li 
took  out  adminiftration  de  bonis  non^  &'c.  of  jf,  upon  which  the  Mii,  Rmftcome 
plain  tiff  amended  his  bill  againft  the  husband,  to  which  amend-  ^J  ^^°j^X 
ed  bill  the  defendant  demurred.     For  any  matter  which  happens  and  icvWor. 
fubfequint  to  the  original  hilij  cannot  be  put  into  an  amended  hiUy  but 
a  bill  of  revivor  and  fupplemental  bill  ought  to  be  brought, 

Mr.  Verney  for  the  plaintiff  infifted  that  in  equity  the  fuft 
abated  only  againft  the  wife,  and  cited  the  cstfe  of  Humphreys  v. 
Humphreys^  3  fVms.  349,  there  the  bill  charged,  by  way  of 
amendment,  matters  which  arofe  after  filing  of  the  bill,  and 
therefore  feeraed  a  proper  cafe  for  a  fupplemental  bill,  and  tho* 
this  was  pleaded  to  the  bill,  yet  the  plea  was  over-ruled,  for 
that  fuch  matters  may  be  charged  either  by  way  of  fupplemcn* 
tal,  or  byway  of  amended  bill. 

Lord  Chancellor :  I  am  of  opinion  that  the  demurrer  ought  to  Thounh  by  the 
be  allowed  ;  for  I  take  it  to  be  the  conftant  rule,  that  matter  ^  ^''*^^-  3  **"»' 
fubfequent  to  the  original  bill,  muft  come  by  way  of  fupple-  opon'^tLth  of 
mental  bill  and  revivor  :   Befidcs  the  fuit  abated  intirely  by  the  onedefcndant, 
death  of  the  wife;  for  the  hufband  who  was  before  joined  for  y"*^  ""!*  ^^. 

r  '  11  •  n  iL»rLn  taken  wjih  this 

conformity  only,  has  an  mterelt  now,  and  tho   by  the  itaiute  Vctti.aiai,  .bat 
of  the  8  fVill,  3.  a  fuit  Ihall  not  abate  upon   the  death  of  one  ^^  iM^}^'yt€i  mac- 
defendant,  but  (hall  go  on  againft  the  others,  yet  it  muft  be  ^'^'f  ^^1*"^*! 
taken  with  this  reftridion  5  provided,  the  lubjea  matter  of  the 
bill  is  not  hurt  by  the  death  of  fuch  defendant. 

U  a  (G)  JSa     ^ 


r 


ag^ 


(G)  llBrtl  fo  perpetuate  tettimonii  of  \mttitttti, 

Vidt  title  Evidence^  fTttneJisj  Proof. 
3!5iU.     Vido  title  y/w<iri. 
IBflL     r/A  title  Jnfwersj  Pleas^  and  Dmurrers. 
%\Vi.     Ftde  title  Anundnunt. 


geeiTr.Atk,  CAP.       XIX. 

i6.  p!.  151  3»' 

S: «;:  m;***  osonnsi  aim  ©W(satlonsJ. 

pi.  161, 187,  .  T^  ,  ,  n 

420,4*6, 509.  February  the  lit,  1737. 

3  Tr.A1k.91. 

i6^.555.pl'»02\  Ramfdgn  v.  Jackfon. 

Bur.  434. 

J^e"?  i^r.*''  CU&JNNJH  Raw/din  having  entered  into  a  bond  for  the 
4 Bur'. 2069)  &c.  payment  of  a  conhdcrable  fum  of  money  to  the  defendant 
3Bur.  26xj,&c.  at  her  death,  in  the  nature  of  a  legatary  difpofitibn  of  fo  much 
aBhdc^Xcp^^'  '^^"^^'^  ^y  b^"^>  ^^^  the  defendant  having  obtained  judgment 
706,  760,  843,  on  the  bond  againft  the  plaintiff  her  executor,  the  bill  was 
958,ito8,txix,  brought  by  him  to  have  the  bond  and  judgment  fet  afide,  fug- 
IJ77'  getting  there  was  no  confidcration  forcntring  into  it,  and  that 

Caft  162.    it  was  obtained  by  improper  means. 

Lord  Cbancdlor  :  I  am  of  opinion  againft  the  plaintiflFon  the 
merits  that  the  bond  is  a  good  one,  and  therefore  the  only  quef» 
tion  will  be  on  what  terms  the  plaintiiF  fliould  be  relieved 
againft  the  recovery  at  law,  and  fome  relief  he  is  clearly  inti- 
tled  to,  the  judgment  being  for  the  whole  penalty  of  the  bond. 
For  the  plaintiff  it  was  infifted,  that  he  had  a  right  to  be  re- 
lieved not  only  againft  the  penalty,  but  likewife  againft  the 
principal  fum  in  the  condition  of  the  bond,  or  partof  it  atleaft, 
Jt  being  fuggefted  that  there  is  a  deficiency  of  perfonal  afletSf 
and  the  plaintift' chargeable  no  further  than  he  had  aflets* 

The  fa£t  as  to  this  was  was,  that  the  plaintiff  here  pleaded 
non  iftfaGum  to  the  bond  at  law,  and  had  a  verdid  agaioft 
him,  and  Judgment  in  the  ufual  form,  de  bonis  Ujiatori$^M 
non  4^  bonis  propriis.  And  it  was  admitted  the  plaintiflr  io 
this  relpfdt  ftands  exaftly  in  the  fame  light  as  he-  would  at 
law,  and  the  queftion  is,  whether,  when  an  executor  pleadi 
Hon  eft  JadiurKj  non  ajjumpfits  isfc.  and  vcrdid  againft  him,  that 
Will  AOt  amount  to  an  Admiffion  of  aiTets^  or  if  after  fuch  verdidf 

U 


B$nds  and  Obligations.  293 

he  may  ftill  defend  hitnfelf,  by  denying  aflets,  and  that  mat* 
ter  be  controverted  on  the  fheriff's  return  to  a  fcin  fieri  in- 
quiry or  otherwife. 

Mr.  Fazakerly  for  the  defendant  infifted  that  the  verdift  was 
an  admiffion  of  aiTets,  and  that  this  cafe  was  the  fame  with   a 
judgment  confeflfed  by  an  executor,  or  .had  againft  him  by  de- 
fault, and  upon  his  memory  referred  to  a  cafe  in  SalJteld's  -re- 
ports, where  it  had  been  fo  ruled,:  He  admitted  the  executor 
was  not  chargeable  de  bonis  propr Us  \n  refpeftofhis  falfeplea, 
which  he  faid,  and  it  was  agreed  by  Lord  Chancellor^  held  only 
in  the  cafe  of  ne  unques  executor  pleaded.     But  that  the  executor 
in  this  cafe  having  thought  fit,  to  put  his  defence  on  the  clenial 
of  the  execution  of  the  bond,  and  not  having  pleaded  plene 
admtnijlravity  or   by  plea  admitted   affets   to   fuch  Turn,  and 
riens  ultra^  &c.  or  made  ufe  of  any  defence  of  that  kind,  he 
cannot  now  refort  to  any  fuch  matter,  or  have  the  benefit 
thereof  by  any  fubfequent  proceeding,  that  executors  were 
in  this  refpe<£):  only  upon  the  fame  foot  with  all  other  perfons, 
and  nothing  is  better  eftablifheol  than  this  rule,  that  no  ad- 
vantage can  ever  afterwards  be  taken,  of  what  might  have  been 
infifted  on  by  way  of  defence,  and  pleaded    to  the  a£^ion  : 
Nothing  pleadable  puis  darrein  continuance^  which  was  in  ejfe  at 
the  time  of  the  plea  pleaded  :  He  obferved  likewife  that  the  dif- 
ability  a  defendant  at  law  was  under,  of  making  a  double  de- 
fence, gave  occafion  to  that  provifion  in  the  ftatute  for  the 
amendment  of  the  law,  the  4  Ann,  c.  16.  /*.  4.   with  regard  to 
pleading  feveral  matters  j  there  was  no  occafion  otherwife  for  any 
fuch  a  law  in  the  cafe  of  executors,  nor  any  reafon  for  purfuing 
it  now  in  thofe  cafes,  though  it  is  every  day's  praSice :  For  if 
an  executor,  after  a  vcrdift  againft  him  on  fuch  a  plea  as  this 
or  any  of  the  like  kind,  may  afterwards  fay  he  has  no  affets  ; 
that  method  of  proceeding  will  be  equally  beneficial  to  him^ 
and  there  would  be  no  occafion  ever  to  apply  to  the  court  for    - 
le^LWC  to  ^\c2id  plene  adminijiravit,  and  any  other  plea.     That 
the 'executor  here  might  have  applied  to  the  court  for  leave  to 
plead  double,  but  not  having  done  fo,  the  cafe  ftands  upon  the 
iame  foot  it  would  have  done  before  the  zQ. 

Lm^ J  Chancellor :  I  agree  with  Mr*  Fazaierley^  the  ftatute  for  the 
asiendment  of  the  law  is  quite  out  of  the  queftion,  the  name  of 
tlie  cafe  hinted  at  by  Mr.  Fazakerly y  is  Rack  v.  Leigbton^  Salt. 
310.  but  on  looking  into  that  cafe,  I  find  therefolution  there^ 
goes  only  to  a  judgment  had  againft  executors,  cither  by  con- 
feffion  or  default,  but  no  further ;  that  the  riile  is  in  general  as 
has  been  laid  down,  that  advantage  cannot  betaken  afterwards, 
of  what  might  have  been  pleaded  to  the  adion ;  as  for  inftance, 
in  the  cafe  of  zfcire  facias  on  a  judgment,  nothing  can  be  plead- 
ed thereto,  which  might  have  been  pleaded  to  the  aftion  ;  but 
though  I  am  inclined  to  think  the  verdift  was  an  admiiSon  of 
affets,  yet  I  will  not  give  an  abfolute  opinion,  becaufe  the  caufe 
muft  be  poftponed  at  prefent,  in  order  that  the  will  may  be 
produced,  and  the  ftate  of  the  affets  laid  before  the  court,  and 
the  difpofition  by  the  teftatrix  of  her  real  and  pcrfonal  eftate; 

U  3  tXvc 


394  BenJs  and  OHigath)ts. 

WCro.jaf,i94,thc  fa<a,  whether  there  were  affcts  or  not,  being  difputedby 

Legale  ..Pm.     ^fe^  p^^ties  (^), 

Avol«r.taryiK>n<l  N.  B.  The  bond  againft  which  the  relief  is  prayed,  being  a 

in  r<juity  (hall  be  Voluntary  one,  it  was  admitted  clearly  it  ti\uA  be  poftponed 

S^^amlcc"^-^'  in  equity  to  debts  by  fimplc  contraft,   and  alfo  that  where 

traa,  ^/cUimfd  a  bond  is  claimed  in  confideration  of  money  lent,  and  the 

for  nwney  lent,  perfon  fails  in  provihg  his  confideration,  he  (hall  not  be 

jr,t?n%^roiin''g  allowed  afterwards  to  fct  it  up  as  a  voluntary  bond  {*)• 

hs  confide  atioiiy 

it  cannot  be  (et  u|)  afterwards  as  a  voluntary  bond.  {h)  Prec.  in  Cfaaa*  17. 

If  an  executor  This  point  Coming  on  again,  whether  the  plea  of  n9tt  ijf 

pleads  Hon  t]i  fa5lum  admitted  aflets,  Lord  Chancellor  held  it  did,  and  faid  he 
yir5««  to  a  bond,  had  fccn  Lofd  Chief  Juftlce  UoW^  report  of  the  cafeof  ii^i  v. 
Xtn^ral\?h^t  Lelghton^  where  the  very  cafe  now  in  queftion  was  put  hy  Hcb 
wife,  hecanftct  Chief  Jufticc,  who  faid,  the  law  was  the  fame  as  in  the  cafe 
after  ve»dia  take  ^f  ^  judgment  by  default  againft  an  executor,  though  that  is 
vhaonfght  hate  "^^  mentioned  in  the  report  of  the  cafe  by  Salktld. 

been  pleaded  to 

the  a^ion.    The  plea  of  mn  'efi  faSlum  only  it  %ik  admif!ion  of  aflett^  and  held  the  fame  M  in  cttfe  of  a 

judgment  by  defauic  againft  aa  executor. 

^T\  ^  '''^i'^'h'*        Decreed  that  the  plaintiff  (hould  be  relieved  againft  the  pe- 

pliauro^ihe^  nalty  of  the  bond,  on  payment  of  principal  and  intereft,  &f. 

bund.by  pyirg  without  any  regard   had  at  all  to  the  queftion,  whether  the 

terert '  wkhout  ^^^^"'^^  ^^^  ^S&i%  Of  not  to  pay  fuch  principal  and  intereft. 

regard  to  his  hav-  - 

bgafliucrnot.  MicHadmas  Term,  1738. 

B^wer  V.  Swadlin. 

Cafe  163.        A  N  obligee  gave  a  releafe  to  one  of  the  obligors  in  «  bond, 
^  releafe  to  one  xJL  the  bill  brought  by  the  reprefentative  of  the  obligee,  and 
rbiigof,  is  a  re-  likcwifc  by  a  truftee  under  the  affignment  of  this  bond,  for  the 
S«  weU  ia   f"m  conditioned  to  be  paid  by  the  bond. 
at  law.  The  defendant  infifted  by  way  of  plea,  that  a  releafe  to  one 

•  co-obligor,  is  a  releafe  to  all. 

Where  there  it  Lof'd  Chancellor :  There  is  no  doubt  but  a  releafe  to  one.obli- 
an  afljgnment  of  gor  is  a  rclcafe  in  equity  to  both,  as  well  as  in  law  j  but  if  there 
•  bond  m  truft  for  5^  an  affignment  of  the  bond  in  truft  for  the  benefit  of  others, 

others,  piecericnr  it  i/-i  *     t         ^  %  .1  •!. 

to  a  releafe,  tho*  precedent  to  the  releafe,  though  the  aiTignment  be  with  or  with- 
withouttonfider-  out  confidcration,  it  will  be  a  material  queftion,  whether  the 
ama'teriaTqlcf!  ^bligec  could  releafe,  or  if  it  cguld  operate  to  the  releafee,  as  he 
tion,  wheherthe  muft  be  pfefumed  to  have  notice  of  this  affignment,  being  him- 
obligee  could  le-  f^lf  a  truftee  in  the  affignment,  and  every  man  is  fuppofed  tobc 
opern^to 'they're,  conufant  of  a  deed  to  which  he  is  a  party. 

lea  fee,  as  he  is  a 

truftee  in  the  aiTigomcat.   Eveiy  man  U  fuppofed  to  be  conufant  of  deed,  to  which  he  U  hiffllclf  • 

party* 

Hi» 
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ttis  lordfliip  dire<3ed  that  the  caufe  flbould  ftand  over  till  the 
defendant  had  anfwered  to  the  date  of  the  releafe  j  for  it  docs 
Hot  appear  at  prefent,  whether  thie  Releafe  was  precedent  or 
fubfequent  to  the  affignment; 

Fthrnary  the  28th,  17384 

Atkins  V.  Farr^ 

fi^  title  Sit//,  under  the  divijton.  Bills  of  difcoverj^  and  herein 
of  what  there  Jhall  be  a  Difcovery. 


CAP.    X%. 
Bottomree  ]iBonO£i« 

January  the  i8th,  1750. 

T6c  carl  of  Chejierfield  executor  of  Spencer  V.  JanfeHi 

Vide  title  Catching  Bargain* 


CAP.      XXI* 

Canon  ilatxi* 

June  t\it  (^xhy  1737* 
Sir  Henry  Bloknt's  cafe* 

iORD  Chancellor:  A  fuit  was  inftituted  in  the  court  of  (J^ft  ifii^ 
chivalry  zg2i\n&  Sir  Henry  Blount^  baronet,  for  affuming  and 
ufurping  arms,  i^c.  as  his  own  proper  arms,  which  neither  be 
nor  any  of  his  family  ought  to  bear.  In  the  progrefs  of  this 
tzuCcy  an  allegation  was  exhibited  by  the  defendant,  fetting 
forth  that  all  pedigrees  whatfoever  muft  be  figned  by  the  proper 
hands  of  the  parties,  rcquefting  fuch  entries  to  be  made  in  the 
books  belonging  to  the  college  of  arms,  and  then  objefts  to  the 
validity  of  fome  of  the  entries  in  the  faid  books,  as  not  being 
iigned,  and  therefore  no  credit  to  be  given  to  them  j  but  this 
allegation  was  rejected  by  the  judge  of  the  court  of  chivalry, 
jind  the  defendant  petitioned  the  court  of  Chancery,  in  order 
to  obtain  a  commiifion  of  delegates  to  determine  the  /aid  ap« 

U  4  j»caif 
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peal ;  on  the  other  fide  there  is  a  crofs  petition,  infiftitig  that  ho 
appeal  lies  but  only  from  a  definitive,  or  final  interlocutory 
decree,  having  the  force  of  a  definitive  fentence. 

Lord  Chancellor :  I  obferve  no  objcdlion  has  been  made  to 
the  jurifdidtion  of  the  court-  of  chivalry,  but  only  an  appeal 
from  an  ad  of  that  court  in  their  ordinary  jurifdidion,  and 
therefore  as  it  is  not  infifted  on,  in  Sit  Htnry  BUiinfs  petition, 
it  muft  be  thrown  out  (yf  the  cafe. 

There  are  two  queflions  arifing  upon  the  prefent  cafe. 
Firjl^  Whether  an  appeal  will  lie  from  any  fentence  of  the 
court  of  chivalry,  except  a  definitive  one,  or  from  fuch  a  fen- 
tence as  is  termed  in  the  Civil  law,  gravamen  irreparabiU, 

Secondly^  Whether  this  particular  fentence  of  the  court  of 
chivalry,  is  2,  gravamen  irreparahUe. 
The  court  of  chi-  It  has  been  admitted  on  all  fides,  that  the  court  of  chivalry 
loldi^JT^'^c'^'  P^'oceed  according  to  the  rules  of  the  Civil  law,  except  in  cafes 
rules  of  thcv  ivU  omitted,  and  there  they  are  governed  by  the  courfe  and  cuflom 
U^,  except  in ca-  of  chivalry  and  arms,  and  it  is  fo  laid  down  in  4  Cd.  425. 
then;Thlygt)*ac-  There  hath  been  no  precedent  cited  in  the  arguing  of  this 
cording  to  the  cafe  as  to  the  cuflom  or  courfe  of  the  court  of  chivalry  in  this 
*o"'%*h**  ^f  particular  refped,,  therefore  it  mufl  be  brought  under  thcfc 
anTanns.'^*'^   ''"^^s  of  the  civil  law  with  regard  to  appeals,  that  is,  fo  f ar  ai9 

the  Civil  law  has  been  admitted  in  England. 
Byfhecanonlaw      By  the  Canon  law,  you   are  admitted  to  appeal  from  all 
•n  at>peai  is  ad-   grievances  in  general,  but  in  the  Civil  law  only  where  gravamen 

jiiitt^d  f.om  aJl      a  '       J.        L'/  - 

grievance,  in  ge.  f/^  trreparabiU. 

lierai  J  but  as  the 

court  of  chivalry  is  governed  hy  the  Civil  law,  this  court  wit)  not  grant  sr  commiflion  of  delegates 
upon  an  apical  from  any  interlocutory  order  of  that  couTt,,exctpt  only  where  there  is  a  definitive  fen- 
tcitce,  or    luch  a  one  as  is  termed  in  the-civil  law^  gravamen  irreparabikt 

The  authors  upon  this  head  are  very  numerous;  but  tofhew 
that  this  has  been  allowed  in  England^  I  fliall  mention  only 
Clark's  praxis  curia  admiraliiatis  Jnglite,  who  is  an  author  of 
undoubted  credit,  and  very  full  upon  this  head.  His  Lord- 
fhip  then  cited  feveral  inflances  out  of  the  50th  and  ^i& 
chapter. 

Thefe  rules  are  extremely  cle»r,  and  very  applicable  to  the 
prefent  purpofe  ;  for  fays  the  author,  although  the  party  pro- 
pounds exceptions  to  witnefTes,  and  the  court  of  admiralty  re- 
jeca  them,  yet  there  can  be  no  appeal ;  for  in  the  appeal  from 
the  definitive  fentence,  you  may  equally  propound  the  fame  ex* 
ceptions,  nor  are  you  precluded  from  it. 

This  is  the  rule  then  of  the  Civil  law,  in  the  proceedings 
of  the  court  of  admiralty,  and  founded  upon  very  good  reafon, 
for  elfe  it  would  make  caufes  there  unnecefTarily  tedious,  if  ap- 
peals (hould  be  allowed  upon  every  triflingor  fuppofed  grievance; 
This  had  great  weight  with  me  in  the  argument,  and  upon 
fearch  made  in  the  court  of  admiralty  by  both  fides  there  is 
no  precedent  to  be  found  of  an  appeal  of  this  kind. 

Dodor  Paul  tiled  a  cafe  oiGrundeUni  others,  againft  Gawm 
and  company. 

This 


Canon  Lawl 
This  fuit  commenced  in  the  court  of  admiralty  in  January 
1705,  and  heard  at  the  delegates  m  March  1706,  it  was  brought 
for  wages  due  to  the  plaintiffs  as  mariners,  and  prayed  that  the 
defendants  might  fet  forth,  whether  they  were  owners  of  the 
fhip  Spiidwell^  bound  on  a  voyage  from  the  port  of  London^  to 
the  Eaft  Indies ;  this  libel  or  fumnfiary  petition  was  admitted, 
and  the  defendants  gave  in  an  anfwer  upon  oath,  but.infifted 
they  were  not  obliged  to  difcover  upon  what  voyage  the  Jhip 
was  bound,  becaufe  it  would  fubjefi:  them  to  the  penalties  of 
the  ftatutc  of  the  10  TViU.  made  in  favour  of  the  Eaji- India 
company  \  but  notwithftanding  the  judge  of  the  court  of  ad-;- 
miralty  decreed,  that  they  fhould  make  further  anfwer  as  to 
their  rcfpeftive  interefts  in  the  faid  fhip,  and  whether  they 
were  or  were  not  owners  at  the  time  in  the  fummary  petition 
mentioned.  From  this  aft,  the  defendant  appealed  to  the  de- 
legates, who  pronounced  againft  the  appeal,  remitted  the  caufe, 
and  condemned  Gawne  and  company  in  cofts. 

But  this  differs  widely  from  the  prefent  cafe,  for  the  judge  of 
the  court  of  admiralty  there  had  committed  an  error,  which  waa 
gravamen  irreparabiU^  for  if  the  defendant  had  anfwered,  the 
caufe  would  have  been  at  an  end,  for,  by  the  confeflion  they 
muft  necefiarily  have  made,  their  own  anfwer  would  have  de- 
firoyed  them. 

In  the  cafe  of  the  earl  of  Coventry  in  1701,  againft  Gregory 
Klng^  which  was  in  the  nature  of  a  criminal  profecution,  for 
having  contrary  to  his  oath,  and  the  duty  of  his  oflEice,  as  Lan* 
cafter  herald,  caufed  the  arms  of  his  father  to  be  impaled  with 
falfe  arms,  feTc.  King  gave  a  negative  anfwer  to  the  libel ;  but 
it  being  infifted  on  behalf  of  lord  Coventry^  Kin£%  anfwer  fliould 
be  on  oath,  fo  far  as  he  was  obliged  by  law  to  anfwer,  it  was 
alledged  by  the  defendant  that  the  faid  libel  contained  criminal 
matter,'and  therefore  lord  Coventry's  petition  ought  not  by  law 
to  be  admitted,  and  prayed  the  fame  to  be  rejedled  ;  but  the 
judge  decreed  he  (hould  give  his  anfwer  on  oath  to  fuch  of  the 
articles,  as  he  was  obliged  by  law  to  anfwer.  Upon  an  ap- 
peal to  the  court  of  delegates  in  1702,  they  allowed  the  appeal 
from  the  interlocutory  order. 

This  too  is  very  wide  from  the  prefent  cafe,  for  if  King  had 
made  a  confeflion  upon  oath,  the  caufe  would  have  been  over  ; 
and  therefore  it  was  gravamen  irreparable^  and  cannot  be  ufed 
as  an  authority  for  Sir  HsnryBlount^  for  his  cafe  depends  upon 
different  circumftances. 

Then  the  queftion  will  be.  Whether  this  decretal  order  be 
gravamen  irreparabile. 

By  the  laws  of  the  college  of  arms,  all  pedigrees  entred  in 
their  books,  muft  be  dgned  by  the  parties  requefting  fuch  entries 
to  be  made,  andalitheancient  books  are  fo;  and  it  has  been  held, 
that  no  pedigree  in  law  is  good  without  it  i  and  then  Sir  Henry 
Blount  goes  on,  and  applies  this  to  books  produced  in  his  caufe. 

This  is  rather  an  allegation  of  a  matter  of  law,  and  muft 

neceffarily  be  open,  even  after  a  definitive  fentence,  nor  will 

2  Sir 
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Sir  Hinry  Shunt, he  precluded  from  any  advantage  tie  niajr  male 
of  it  before  the  court  of  delegates ;  all  courts  have  a  right  to 
enquire  of  their  officers^  what  is  the  ufual  practice  of  thcif 
courts ;  this  is  theconftaht  method  in  the  King's  Bench,  and 
at  trials  ztntji priusi  >n  i  Salt.  281.  it  is  laid  down,  that  upon 
ma  appeal  from  a  definitive  fentence,  the  judges  delegates  wilt 
certainly  admit  of  this  very  allegation  or  allegations  to  the  like 
cffea. 

The  prefent  cafe  is  not  near  fo  ftrong,  as  the  inftances  put 
by  Mr.  Clark  in  his  Praxisy  &c.  who  is  clear  of  opinion,  that 
in  the  inftances  be  mentions  no  appeal  would  lie. 

An'objeflion  was  taken  in  the  arguing  of  this  cafe,  that  the 
Lord  ChatHilhr^  upon  a  petition  for  an  appeal,  is  not  to  try  the 
merits  of  the  caufe  \  this  is  undoubtedly  true,  but  then  the  Lord 
Chancellsr  muft  determine,  whether  an  appeal  will  lie  or  not, 
though  he  will  not  enter  into  the  merits,  or  decide  whether  the 
judge  of  the  court  of  chivalry  has  properly  reje£ied  the  alle- 
gation . 

It  has  been  faid  there  can  no  great  mifchief  enfue,  if  fuch  a 
commiflion  (hould  iflue  out  of  the  court ;  but  what  weighs  with 
me  is  the  making  a  precedent  fpr  future  applications  to  Cban- 
eery  of  this  kind  i  for  it  would  be  of  mifchievous  coafequenceS 
to  allow  of  fuch  dilatory  appeals,  becaufe,  as  the  court  of  admi- 
ralty proceeds  by  the  fame  law,  it  would  be  an  authority  for 
fuch  fort  of  appeals  from  the  interlocutary  orders  of  that  court, 
and  would  create  great  expence  and  delay,  and  the  fuitors  there 
are  too  necefEtous  for  the  moft  part  to  allow  of  any  afFeded 
delays. 

For  thefe  reafons  lam  clearly  of  opinion,  that  there  is  no 
foundation  for  Sir  Henry  Blount^s  petition,  and  therefore  it  muft 
be  difmiiTed. 


Cafe  165. 

A  perTon  ig^ 
f^ieved  by>  or 
iatercfied  in  a 
feftcence  in  the 
ccclefiaftical 
court  may  have 
•  comiDidioo  of 
ddeg^itet,  tho* 
ht  was  no  i^arty 
to  the  original 


March  tht  ^Oihy   1 739. 
Jones  V.  BougetL 

MR.  Bougett inftituted  a  fuit  in  the  ecdefiaftical court,  Bp- 
on  a  contraft  of  marriage,  againft  Mrs.  Ann  Jubert^  wbd 
pending  that  fuit  intermarried  with  the  appellan^t  \  a  fentence 
was  pronounced  in  favour  of  the  contradJ:,  a  child  of  thatmar* 
riage  was  born,  and  the  wife  was  dead. 

Mr.  Jonesy  who  with  the  child  was  very  much  interefted  ift 
this  fentence,  though  no  party  to  the  original  fuit,  petitioned 
for  a  commiffion  of  delegates  to  review  the  fentence  on  the  fta- 
tute  of  the  25  Hen.  8. 

Upon  citing  feveral  authorities  from  the  canon  and  ecde- 
fiaftical law,  where  perfons  aggrieved  by,  and  interefted  in  a 
fentence,  may  have  a  commiflion  of  delegates  to  review,  though 
no  parties  to  the  original  fuit.     A  commiftioa  was  direfled. 


CAP. 


^ 


C    A    P-      XXIt 
Carrier* 

Fihruary  the  23d,  1743. 

Sfia  and  Baxitr^  affignees  of  ToUet^  a  bankrupt,       Plauntiffs« 
Pre/cot^  and  others,  — ^  —  Defendants. 

VUi  title  Banirupty  under  the  divijion^  RuU  a$  to  Principd^md 

Fa£tor. 


CAP-      XXia 

Cafes* 

(A)  M^er0t|ie?aremtflr0po}teB« 

(B)  ait  anomalous  cafe. 

(C)  Cafes  imperfect,  o;  oenieo  to  be  lato* 


(A)  W^ere  tfiep  are  mtfrepo;te&» 

November  the  24th,  1738* 

Boyeot  v.  Cotton. 

fldi  title  Portion^  where  the  Cafe  ofCzve  v.  Cave,  2  Vcm.  5o8# 

^  meniUnid. 

(B)  atf  anomalous  cafe* 

November  the  24th,  1738. 

B^jfCtf/  V.  Cotton. 

Fide  title  Portion^  where  the  Cafe  tf/ Jackfon  v.  Farrand,  2  Vern. 
424.  iV  mentioned^ 

(C)  Cafes 


(C)  Cafes  imperfect,  o;  oenteo  f o  be  S^aitf* 

January  the  22d,  1753* 
£;r  parti  Cojfegame* 

Viii  tititt  Bankrupt  undtr  the  diviJioHy  Ruk  as  to  jInnuiiUs  unigt 
CommiJJhms  of  Bankruptcy j  whin  the  ohiter^Opinien  in  Miles  v« 
Williams  and  bis  wifi^  i  Wsm.  255^  is  Mniimud. 


/a-^^  the  14th,  1750. 
ExparuKmg. 

Cafe  i66»  yr  ^''^^  f*'*^  ^y  ^'^^  Ori'it  was  determined  in  the  cafe  of  P$pe 
X  V.  Onflow  J  2  Forn.  286.  where  ^.  had  two  mortgages  upon 
different  independent  eftates  of  the  mortgagor,  one  a  deficient 
fecurity,  and  the  other  more  than  fufficient ;  that  the  mortga- 
gor (hould  not  redeem  the  taft,  without  making  good  the  deifi« 
ciency  of  the  other  fecurity. 
Tbecaieef  Lord  Chancellor  faid  he  was  not  fatisiied  that  this  was  the 

rtpe  ^.  (hjtm^  eftablifbed  rule  of  the  court,  and  upon  looking  into  the  cafe 
aKfiw.  2&6.  above,  found  it  very  imperfcft,  and  therefore  declared  he 
andBottobe  wouid  not  have  it  Cited  for  the  future,  till  it  had  been  com- 
dted  for  the  fu-  pared  with  the  entry  in  the  Regifter*s  office,  and  faid  farther  he 
Sa  compared  ^^^  ^^^7  *P'  ^^  believe  that  the  tenements  were  parcel  of  and 
with  Uie  RegiH  held  of  the  manor  of  Dale^  and  that  was  the  reafon  Lord  Co%vper 
*»•  fo  determined. 


CAP. 
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CAP.      XXIV, 


Cat(I)tits  bargain*  aTr.  Mk.  t^^. 

»34>  195.  n^ 


June  the  18th,  1750. 


«5i.  pi.  196. 


iWUr.a86. 


The  Earl  of  Chefttrfieli  and  others,  executors  7  pi^-^^'g- 
of  John  Spencer^  Efq;  — •  3       '    *  *• 

tit  Abraham  JanJJiny  Baronet,        —  Defendant.       BarnaraTchSL 

47S« 

£«r^  Chancellor  J 

rThe  two  Chief  Juftices, 
Affifted  by  j  The  Mafter  of  the  Rolls,  and 

CMr.Juftice  Burnet.  Cafe  167. 

The  X7th  of 

SOME  time  in  the  year  I73&»  the  defendant  was  applied  Mayij^^  de- 
to  by  Mr.  Backwell  on  behalf  of  Mr.  Spencer,   to  advance  '*^/°\o^, 
and  lend  Mr.  Spencer  $000  L  in  confideration  of  which  he  would  tr,  anauie^^L 
give  the  defendant  a  fecurity  to  pay  him  10,000/.  at  the  death  <*ay  took  a  bo«i 
of  the  late  dutchefs  of  Marlboroughy  in  cafe  Mr.  Spencer  (hould  pj^ij"  f^  *^ 
fiurvive  her;  the  defendant  -defired  he  .might  confider  of  it,  20,000/. condi- 
which  he  did  accordingly,  and  being  again  applied  to,  to  lend  t»on«4  f«>«r  the 
the  5000  A  on  the  terms  aforefaid,  the  defendant  at  laft  con-  ?^^^/ To  the 
fented  thereto,  and  op  the  17th  of  May,  '738>  carried  the  defendant,  at of 
5000/.  in  bapk  notes  to  Mr.  Spencer ,  and  paid  the  fame  to  him,  ftert^timc*^ 
who  thereupon  executed  to  the  defendant  a   bond  dated  the  the  Dutchefi  of 
fame  day,   in  the  penalty  of  20,000/.   conditioned  for  the  MaribmgV% 
payment  of  10,000/.  to  the  defendant,  at  or  within  fome  ^^^'^u^l^ 
(hort   time  after  the  Dutchefs's  death,    in  cafe  Mr.  Spencer  furvivc  her,  m 
ihould  furvive  her,  but  not  othtfrwife.  ■<»'  othcrwife. 

The  Dutchefs  of   Marlborough  died  the   i8th  of  0^«^/r  The  Dutcheik 
1744,  and  in  the  month  oi  December  following,  on  the  defend^  ^^^^  ^^'n'th 
^nt's  delivering  to  Mr.  Spencer  the  bond  above  mentioned  to  be  m^hof  DeceJi 
cancelled,  he  executed  a  new  bond,  whereby  he  became  bound  ^^  following, 
to  the  defendant  in  the  penalty  of  20,000/.  conditioned   for  ant'\***4^v*J)^„' 
payment  to  the  defendant  of  10,000/.  with  lawful  intereft  oh  to Mt^Splnur 
the  19th  of  Jpril  then  next,  and  at  the  fame  time  executed  a  ^*>«  *><>"<*  *<>  *« 
warrant  of  attorney  to  impower  a  judgment  to  be  recorded  ^JJJ^^J^f;;^^*!^ 
againft  him  in  the  King's  Bench,  at^the  defendant's  fuit,  for  in  the  penalty  of 
;he  faid  20,000/.  on  the  faid  bond  \  the  defendant,  by  virtue  *°'°^^;  ^^""^ 
of  the   faid  warrant  of  attorney,  caufed  a  judgment  to   be^ottothc^* 
made  out  on  the  faid  bond  againft'  Mr.  Spencer,  at  the  defend-  fcndant  of 
ant's  fuit,  for  the  faid  20,000/.  to  be  recorded  in  the  King's  ^Xr/nt.rc^ft* 
Bench  of  Hilary  term  next  enfuing  the  date  of  the  faid  bond.  ofTthc  '19th  <i 

April  ntxt,  and 
%X  the£une  time  execnted  a  warrant  #f  attorney  to  ionpower  judgmeot  to  he  recorded  agamft^him  im 
if*  M,  (01  ^  %o^co&/«  which  was  dooe  acc^rdijigly, 

.      In 


jOl  Catching  Bargain. 

In  Dee.  174$.  In  thc  month  of  December  1745,  the  defendant,  by  the  Jih 
^«if*r  paid  d^^  vitation  of  Mr.  Spencer^  being  with  him  in  his  houfe  at  fflnd- 
^°rtr«^°^th^/^r,  he,  on  the  14th  of  that  month,  gave  thc  defendant  a 
sift  of  March  bill  for  looo/.  on  Hoare  and  Company,  in  part  of  the  defcnd- 
looQ^more.      ^^^,g  j^j^^^    ^^j  ^^    ^y^^   ^ift  of  March  following   fcnt  the 

defendant  1000/.  more  by  his  fteward. 

On  the  19th  of  On  the  19th  of  June  1746  Mr.  Spencer  died;  but  before 
June,  1746,  his  death  made  his  will,  and,  after  payment  of  his  debts  and 
^/««*r  died;  legacies,  gave  all  the  rcfidue.of  his  perfonal  eftate  to  be  at 
5llth  made  hi!  his  fon's  difpofal,  the  prefent  Mr.  Spencer,  provided  he  left  np 
wUU  and  after  youhger  child,  and  appointed  the  plaintiffsto  be  guardians  of 
^yiwntofdebta,  i^jg  f  J  ^jfQ  executors  in  truft  for  himiduring  his  rntno* 

&e»  jave  the  re-    .  »  » 

lidue  of  his  per-  rity» 

Iboal  eftaic  to 

hit  ioa»  Md  appointed  pUiotifii  kit  guardians  and  executors  in  trui!,  during  hb  minositjw 

The  executors  of  Mr.  Spencer^  finding  his  fpecialty  debts 
very  confiderable,  and  that  fuch  as  were  upon  (imple  con- 
tracts only,  which  likewife  amounted  to  a  very  large  fum^ 
would  receive  but  little  fatisfadtion  through  the  deficiency  of 
teftator's  afiets,  after  payment  of  fuch  fums  as  were  really 
9ilHro«glit  to    and  bona  fide  due  on  fpecialties,  brought  a  bill  to  be  relieved 
^nft^defenxh     ^g**'*^  ^^^  defendant's  demand,  as  being  an  unconfcionable 
Lit^  demand  as  one»  charging  that  the  condition  ftipulated  by  his  fecurity  was 
nii  wiconfciona-  abfolute,  and  independent  of  any  other  contingency  than  thj^t 
S^rioiu*'com^  ^^  *  grandfon  of  30  years  of  age  furviving  a  grandmother  of 
tnSk^  80 ;  and  as  the  period  or  point  of  time  limited  for  the  pay- 

Tho  co«rtrt«  ment  (which  was  in  one  month  after  the  death  of  the  Dut- 
lirredoniy  a-  chefs)  could  not,  by  reafon  of  her  great  age  and  infirmities, 
St*  and  ^d  -  ^  removed  to  any  great  diftance,  but  was  every  day  approach- 
■iQBtl  by  direa-  ing,  and  in  fad  happened  foon  after  ;  fo  the  requiring  fuch  a 
Ingtbedefcndant  large  fum  as  10,000 /.  for  the  forbearance  of  5000/.  for  fo 
l!^^trbe"can*-*  ^^^^  *  tlmCj  being  at  the  proportion  of  200/.  for  every  100/. 
ceNed,  and  to  was  a  moft  unrea?onable  and  ufurious  contraft,  and  fuch  as 
**ifaA^*^*'  bl  ^*^'  never  meet  with  the  approbation  or  countenance  of  a 
jldgroeirt,**»poa  court  of  equity,  efpecially  where  the  demand  is  made  upon 
being  paid  by  the  aflcts  of  an  infolvent  perfon,  to  the  prejudice  and  defeat* 
Ao^d^  du^**  *"8  ^f  ^'^  other  juft  and  honeft  creditors,  and  of  an  infant 
law,  but  would  heir  and  refiduary  legatee,  and  that  the  executing  a  new  bond 
ikot  give  bim  to  thc  defendant,  after  the  death  of  the  Dutchefs  of  Marlbe^ 
wM*W»AflI^»*'  ^^^i^i  ^^  ^"'y  *  continuance  of  the  former  tranfadions,  and 
taufa  litigandi,  partook  of  the  Original  fraud,  and  that  being  an  unrighteous 
•nd  defendant*s  and  ufurious  bargain   in  the  beginning,  nothing  which   was 

hlg*a*kvourablc^°'^*  ^^^^'^*^^^  ^^"'^  ^^'P  ^^>  ^"^  on  the  contrary,  defend- 
pat.  ant,    in  acquiring   fuch   new    fecurity    and  judgment,   and 

thereby  feeking  to  conceal  the  true  tranfadion,  did,  as  far  as 
in  him  lay,  add  to  the  firft  fraud,  and  ought  to  be  reftrained 
from  taking  out  execution  on  his  judgment,  till  the  court  havq 
firft  inquired  into  and  determined  upon  the  fraud,  and  there-r 
fore  'tis  prayed,  that  the  defendant  may  be  adjudged  by  the 
court  to  bs  a  crcditoi:  of  Mr.  Spencer  only,  for  fuch  fums  as  he 
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{ball  appear  to  have  bond  fide  advanced,  with  intcrcft  from  the 
lime  of  advancing  the  fame,  after  deducing  what  he  hath  re- 
ceived, and  that  he  may  be  decreed  to  come  in,  and  receive 
a  fatisfadion  for  the  refidue  of  fuch  principal  fums  only  and 
intereft,  pari  pajfu  with  Mr.  Spencer^s  other  creditors,  accord-  ' 
ing  to  the  nature  of  his  demand,  and  for  an  injunction  to 
ftay  his  proceedings  at  law  till  the  hearing  of  the  caufe. 

yufy  the  21ft,  1747,  the  injundtion  was  continued  upon  the 
merits  till  the  hearing. 

Mr.  Noel  for  the  plaintiffs. 

The  queftion  is.  Whether  or  no  the  executors  arc  intlried 
to  be  relieved,  on  payment  to  the  defendant  of  the  princijxal 
feally  advanced,  and  legal  intereft  ? 

Contrafis  of  this  nature  can  be  founded  only  on  two  prin- 
ciples, extravagance  and  diftrefs  on  the  one  part,  and  the  ex- 
orbitant defire  of  lucre  on  the  other,  and  taking  advantage  of 
the  neceflity  of  the  perfon  borrowing. 

Mr.  Spencer^  by  a  riotous  courfe  of  life,  run  behind-hand  ^ 
9nd  it  is  proved  he  owed  above  20,000/.  At  this  time  hts 
chief  dependance  was  on  the  Dutchefs  dowager  of  AlarlSo* 
rough f  who  was  then  78  years  of  age,  beyond  the  common 
d^te  of  man's  life,  and  Mr.  Spencer  himfelf  only  30. 

It  can  bear  no  doubt  but  thefe  were  the  only  motives  and  prin- 
ciples of  Mr.  Spencer* s  application,  nor  any  doubt  but  the  view  of 
fecuring  to  himfelf  fo  large  a  gain  on  fuch  a  probable  contin- 
gency, were  the  motives  of  the  defendant ;  for,  toufe  the  words 
of  a  great  author,  it  was  an  abundant  fliower  of  cent,  per  cent. 

The  defendant  Jays  it  was  not  of  his  feeking^  but  an  application 
§n  the  part  of  Mr,  Spencer,  and  that  he  was  a  Jlranger  to  his 
perfon  and  his  affairs^  but,  notwithftanding  his  pretences,  he 
cannot  be  faid  to  be  ignorant  frohn  the  moment  of  the  pro- 
pofal  to  him  ;  for  his  offering  fuch  an  exorbitant  advantage, 
fpoke  ftronger  than  a  thoufand  circumftances,  that  Mr.  Spen^ 
€tr  was  ne9eiIitous,  a  tranfadion  too  unequal  and  enormous 
to  bear  the  light,  and  therefore  the  defendant  was  fixed  upon 
to  carry  it  on  with  fecrecy,  for  fear,  if  fuch  a  tranfa£tion 
fhould  be  publickly  known,  and  come  to  the  ears  of  the  Dut- 
chefs of  ]\4^'^lboroughy  it  might  be  prejudicial  to  his  future  hopes. 

Mr.  Spencer  was  of  an  age  to  difpofe  thereof  fays  the  defendant^ 
end  might  aCl  as  he  thought  proper ^  as  he  was  fui  juris  ;  but  not- 
withftanding  this,  as  the  Dutchefs  of  il/ar/^^r^i(^^  was  alive, 
and  his  father  and  mother  dead,  Ibe  ftood  ir^  loco  parentis^  and 
confequently  he  had  a  parental  dependance  on  her,  and  there- 
fore, for  fear  of  her  knowing  it,  he  durft  not  feek  a  remedy 
againft  this  iniquitous  hargain,  becauffs  of  the  rifque  he  run 
of  divulging  the  fecret. 

The  defendant  mud  know  Mr.  Spenfer  to  l^e  in  diftrefs,  for 
^  nfian  of  affluence  and  eftate  could  have  got  money  on  the  com- 
pion  terms,  and  therefore  the  propofal  itfelf  fpoke  his  fituation. 

This  is  become  a  cafe  of  publick  concern,  as  it  tends  to  the 
I'tiin  of  many  other  families  ;  but  then^fays  the  defendant,  conftdtf 
th  ^i/jl^t  /  ''^^  5  if  it  futned  out  againji  me^  I  bad  loft  my  money ^ 
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When  I  compare  the  ages  of  the  perfons,  one  78,  the  other 
30,  'tis  a  farce  to  call  it  a  rifque  ;  the  Dutchefs  of  an  age  few 
arrive  at,  and  indeed  no  one  would  wi(h  to  arrive-  at.  This 
is  certainly  not  a  fair  and  juft  tranfadiop.,  but  unequal,  and 
therefore  relievable  in  a  cc^urt  of  equity.  But  then  the  de* 
fendant  fays^  Mr*  Spencer,  though  only  thirty  years  of  age ^  was  of 
a  weak  and  decayed  conjiitution^  and  therefore  there  was  an  equal 
chance  whether  he  furvived  the  Dutchefs  (t/* Marlborough.  This 
was  an  after-thought,  for  Mr.  Backwell^  examined  for  the 
plaintiff,  does  not  fay  it  was  at  all  confidered  at  the  time. 

'Tis  proved  in  the  caufe,  that  Mr.  Spencer  was  then,  and 
fome  years  before,  and  after,  of  a  robuil  conftitution,  prior 
to  his  marriage  naturally  fo,  but  by  an  improper  condud 
brought  into  a  decayed  ftate.  S«/,  fays  the  defendant^  all  theft 
obfervations  are  out  of  the  cafsj  as  Mr.  Spencer,  after  the  Dutchefs 
^Marlborough'^  deaths  gave  a  new  hond^  and  warrant  of  at'- 
torney  to  enter  judgment^  aud  therefore  became  a  common  creditor. 

The  original  bond  was  to  pay  10,000/.  if  Mr.  Spencer  (\iX' 
vived  the  Dutchefs  of  Marlborough.  When  he  gave  the  fecond 
bond,  he  was  not  free  and  at  liberty,  nor  did  he  know  he  could 
be  relieved ;  and  this  fubfequent  tranfadion  is,  therefore,  no 
confirmation  or  fandion  of  the  original  bargain. 

Then  J  fays  defendant^  it  is  no  fraud.  -Though  it  be  not 
fo  in  the  particular  (ignification  of  the  word,  yet  if  it  be  uo- 
juft,  in  its  nature  exorbitant  and  extravagant,  this  court  have 
confidered  it  in  the  nature  of  fraud. 

I  will  mention  cafes  of  this  complexion,  in  which  the  court 
have  proceeded  on  thefe  principles,  where  a  contra£t  has  been 
exorbitant  and  unequal,  and  have  relieved,  though  nothing 
illegal  in  the  cafe,  as  where  avarice  has  appeared  on  the  one 
fide,  and  poverty  on  the  other  j  and  have  alfo  taken  into  their 
confideration  the  fatal  tendency  fuch  cafes  have,  with  regard 
to  the  publick.  There  are  like  wife  other  cafes  in  which  the 
court  has  determined  a  fubfequent  a£t  fhall  not  eftablifh  a  cpn* 
tra£l  originally  bad. 

The  cafe  of  Sir  Thomas  Meers  before  Lord  Harcourt ;  there^ 
Sir  Thomas  hady  in  fome  mortgages^  infer  ted  a  covenant  y  that  if  the 
inter ej}  was  not  paid  punSlually  at  the  day^  it  Jhould  from  that  time^ 
and  Jo  from  time  to  time^  be  turned  into  principal ^  and  bear  inter eji. 
Upon  a  bill  filed^  the  Lord  Chancellor  relieved  the  mortgagers 
againjl  this  covenant j  as  unjujl  and  opprejjive.  This  cafe  is  men- 
tioned in  Bofanquet  v.  Dajhwood^  before  Lord  Talbot ^  Ca,  in  Eq. 
in  his  time,  40.  This,  faid  he,  in  giving  his  opinion,  is  an 
authority  in  point,  that  this  court  will  relieve  in  cafes  which 
(though  perhaps  ftriftly  legal)  bear  hard  upon  one  party  ;  the 
reafon  is,  becaufe  all  thofe  cafes  carry  fomewhat  of  fraud  with 
them  ;  I  do  not  mean  fuch  a  fraud  as  is  properly  deceit^  but 
fuch  proceedings  as  lay  a  particular  burden  or  hardfliip  upon 
any  man  :  It  being  the  bufinefs  of  this  court  to  relieve  in  all 
offences  againfi:  the  law  of  nature  and  reafon. 

aVern,  i2i.Wifeman  v.  Beake,  A.  tenant  for  life^  remainder 
to  biffrjl  and  every  other  fon  in  tail^  nmainder  to  bis  nephew  B. 

B.en- 
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B.  inters  into  ftvtralJlatuUs  to  C*  for  payment  of  ten  for  one  upon  tht 
death  of  h..  in  cafe  he  died  without  iffue  male  in  the  life  of^,  C; 
in  the  life  of  A,  brings  a  bill  to  compel  B,  either  to  pay  principal  and 
intereft^  or  to  beforeclofed  of  any  relief  againJI  the  bargain,  B .  by  his 
Mnfwer  declares  the  bargain  fairly  made^  and  intends  to  abide  by  it^ 
and  thai  he  would feek  no  relief  againfl  it.  A.  diesy  and  B.  brings 
a  bill  againft  the  executor  of  C.  and  notwithfianding  B„\  former  an* 
frfery  he  is  relieved  againji  the  bargain^  on  payment  of  principal  and  ^ 

interejl  without  cojis, 

IVifeman  v/as  then  40  years  of  age,  a  man  in  bufinefs,  a  proc- 
tor in  the  commons,  and  yet  the  bargain  was  fet  afide  upon  ge- 
neral reafons  of  equity,  -ind  publick  inconvenience,  a  fironger 
confirmation  too  there,  than  here,  and  yet  he  was  relieved. 

yamesy.  Oades,  2  Vern.  402.  there  A.  borrowed  200I.  ofB. 
emd gives  B.  a  mortgage  defeazancedy  to  be  void  on  B.'j  paying  A, 
40 1,  per  ann.  for  eight  years  by  quarterly  payments  j  the  court  declare  * 
id  it  to  it  an  agreement  againji  confcienccy  and  decreed  a  redemption  on 
feupment  of  the  200I.  with ftmple  inter  ejl^  and  faid,  if  this  (hould  be 
iJloVkred,  it  might  be  carried  to  nine  years,  and  fo  on,  without 
any  ftintor  bounds. 

So  in  the  prefent  cafe,  if  the  court  fhould  fay  it  would  do  at 
y8  years  of  age,  it  might  as  well  do  at  90,  and  therefore  no  li- 
mits could  be  fet  to  it. 

The  cafe  of  Curwyn  v.  Milner^  the  i gth  of  ]une  '73i>  before 
the  Lord  Chancellor  King^  3d  Wms.  292.  marginal  note.  There 
em  heir  of  about  27  years  of  age  ^  and  who  had  a  commijfion  in  the 
guards^  borrowed  ^00  \,  on  condition  to  pay  loool.  ifhefurvived 
his  father  and  father -in-law  ;  but  if  he  died  before  his  father^  or 
fatber^in-law^  the  lender  to  lofe  the  500!.  The  heir  fur vived  his 
father  and  father  -  in- law  ^  and  was  relieved^  though  after  he  had 
paid  the  money ^  it  being  for  fear  of  an  execution, 

I  Vern.  167.  Nott  v.  Hill.  A  purchafer  of  a  reverjion.from  2  Vern.  *7.  l^t 
4m  heir  in  the  life  of  his  fat  her  ^  at  an  under  value  was  fet  afide  ^  though  ^*^i^]J^'  ^^\ 
if  the  heir  had  died  before  his  father ^  the  purchafer  would  have  lojl  all ,  ^o.  Gilb.  L«s 
pis  money.  PrsBt.a9i, 

It  may  be  faid,  Nott's  was  the  cafe  of  a  young  heir,  and  there- 
fore not  like  the  prefent  5  but  that  is  not  the  fole  reafon  courts  of 
equity  go  upon,  but  on  general  rules  :  however,  for  argument's 
fake,  I  will  fuppofe  it  to  be  on  the  firft  principle,  the  Dutchels 
of  Alarlborough  may  then  be  confidered  in  loco  parentis. 

Tie  Earl  of  ArdghfCc  V,  Mufchamp,  i  Vern.  237.  Thomas 
£arl  of  Ardghffe  for  300 1.  in  i6j^^  grafted  to  the  defendant  a  rent* 
ibargeof  TfioL  per  ann;  out  of  lands  of  \ooo\.  per  ann.  to  hold  to 
the  defendant  and  his  heirs^  and  to  c'ommenQe  from  the  fir fi  Michael- 
mas ^r  Lady-day  after  the  Earts  death  without  iffue  male^  afterwards 
iho  Earl  fettled  his  efiate  for  300  1.  confideraiion^  to  theufeofhim^ 
felffor  life^  remainder  in  tail  to  all  his  ijfue  male^  remainder  in  tail  to 
the  plaintiff  his  uncle^  and  then  the  plaintiff  and  Earl  Thomas  both 
brought  their  bill  to  be  relieved  againji  the  grant  of  the  rent- charge^ 
US  obtained  by  fraud  and  pra6lice^  after  which  biirbrought  the  de-^ 
fendant  obtained  a  releafe  of  that  fuit  from  J^arl  Thomas,  and  the 

Vpt.  !•  X  novi 
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mw  EarPs  bill  vJas  (Earl  Thomas  being  dead)  tofei  ajide  the  grant 
and  releafe^  upon  payment  of  3CO 1.  with  inter  eft.  At  the  firft  hear^ 
ing  Lord  ^Keeper  North  doubted  it  might  be  too  great  a  violation  on 
contra^  to  fet  it  afide  \  but  upon  a  re-hearings  after  fome  days  cofifide- 
ration^  he  decreed  a  re- conveyance  or  releafe  of  the  rent-  charge^  and  thai 
the  fame  Jhould  be  fet  afide  ^  and  a  perpetual  injunSiionawardedy  upon 
the  plaintiff's  paying  the  defendant  300I.  and  inter eji -y  and  the  de^ 
fendant  obtaining  a  re-hearing  afterwards ^  the  Lord  Keeper  then  de- 
clared he  was  fully  fatisfied  with  the  decree  ^  and  that  tf  hi  were  to 
die  prefently^  he  would  make  it^  and  fo  confirmed  it. 

Tour  Lord/hip  obferves  that  after  the  bill  brought  for  relief,  the 
plaintifF  releafed  it,  therefore  he  knew  he  might  be  relieved ;  and 
on  the  bill  brought  by  the  uncle  afterwards,  the  court  relieved 
notwithftanding  the  releafe  :  for  wherever  it  is  a  mifchief  that 
afFe£ts  the  publick,  as  the  prefent  does,  the  court  will,  without 
regarding  what  is  done  by  the  private  parties,  relieve,     , 

I  have  confidered  this  cafe  hitherto  as  an  unreafonable  and 
unconfcionable  contrafl,  and  that  the  bargain  ought  to  fie  fet 
adde  upon  principles  of  equity,  regarding  the  publick;  but  I 
fliall  now  endeavour  to  fhew  it  is  illegal.    , 

Lord  Cokey  in  his  3d  Inft,  ch,  70, 151-  fays.  If  any  perfon  af- 
ter his  death  was  found  guilty  of  ufury,  his  goods  were  for- 
feited to  the  crown.  Thus  it  flood  as  an  offence  at  common 
law,  but  the  ftatutes  have  indulged  it  to  fuch  and  fuch  points, 
and  yet  wherever  there  is  an  attempt  by  a  tranfaflion  to  procure 
an  exorbitant  gain,  it  is  certainly  illegal,  and  immaterial  whe- 
ther it  falls  exactly  within  the  ftatute  of  ufury,  for  flill  there  is 
fomething  unconflitutional  and  illegal  in  it. 

But  I  will  go  further,  and  infift  it  is  illegal  within  the  ftatutes 
of  ulury  themfelves. 
r  ,  21  Jac.  c.  17./.  2.  None  fliall,  upon  any  contraiS:,  dircfily  or 

indirectly,  take  for  the  loan  of  any  money,  ^<:.  above  the  rate  of 
8  /.  for  100  /.  for  one  whole  year,  in  pain  to  forfeit  the  treble  va- 
lue of  the  money  due,  ^c.  /.  5.  This  law  fliall  not  be  conftrued 
to  allow  the  pradice  of  ufury  in  point  of  religion  or  confcience. 
Clayton's  cafe,  5  Co,  70.  b.  The  plaintiff  reguejied  Ktighnolds 
to  lend  him  30  1.  and  on  communication  betwixt  them^  Reighnolds 
/^«A  Clayton  30  1.  6  Dec.  34  Eliz.  till  the  fecond  of  June  follm- 
ingy  to  pay  him  for  the  principal  and  loan  of  it  33/.  at  thifaidfe" 
cond  of  ]wn^y  if  the  fan  of  the  obligee  be  then  alivey  and  if  he  die  be* 
fore  the f aid  dayy  that  then  he  fliall  pay  him  but  2y  \^  tuhich  tt/jj  3I. 
Ufs  than  the  principal,  Refclved  by  the  whole  court y  that  it  was  an 
ufurioui  contrast  within  theJiatutCyfor  the  reaf on  given  by  Popham 
in  Burton 'j  cafry  5  Co.  69.  that  if  it  fljould  be  out  oftbeJIedute 
for  the  incifiainly  of  the  Ufey  thejiatute  would  he  of  little  iffiHV 

I  cite  this  to  fliew  that  if  bargains  were  contingent,  and  a 
rifque  run,  yet  even  then  they  have  been  held  to  be  ufurious. 

So  in  the  cafe  of  Burton  v.  Downhamy  Cro,  Elix.  642.  where 
J.  agreed  with  J,  S,  to  give  him  10/.  for  the  forbearance  of 
ao  /.  for  a  year,  if  B.*s  fon  were  then  alive,  it  was  held  to  be 

ufury 
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«fury  by  reafon  of  the  corrupt  agreement,  and  //  is  the  intent 
makes  it  fo^  w  not  fo,     2  Anderfon  121.  />/.  65.  S.  C. 

So  in  Ma  fan  v.  Ahdy^.  3  &alk,  390.  the  obligor  Was  bound  in  a 
bond  of  300  L  conditioned  to  pay  22  1.  i  O  s.  premium  at  the  end  of 
ihifirft  three  months  after  the  date^  &c.  andfixpence  in  the  pounds  at 
the  end  of  fix  months  as  a  further  premium^  together  with  the  princi^ 
pal  itfelfin  cafe  the  obligor  be  then  livings  but  if  he  dies  within  that 
timcy  the  principal  to  be  lofi  ;  adjudged  this  as  an  ufurious  contract y 
becaufe  there  was  a  pojjibility^  that  the  obligor  might  live  fo  long^  and 
there  is  an  exprefs  provifion  to  have  the  principal  again ^  in  Car  the  w 
67.  %,  Q.  adjudged  upon  a  general  demurrer^  that  this  was  an  ufu* 
rtous  contrary  and  iffuch  contingency  of  the  death  of  a  man  in  full 
bialth^Jhould prevent  the  ufury^  contingencies  might  be  extended  to  the 
death  of  two  or  three  more^  and  Co  the  flat  ute  be  of  little  ufe. 

We  have  full  evidence  to  mew  the  circumftances,  and  fitua- 
tion  of  health  of  Mr.  Spencer^  at  the  time  the  defendent  lelit  the 
money,  and  Mr.  Backwell  examined  for  the  defendant,  (ays  that 
he  does  not  remember  that  when  he  applied  to  the  defendant  to 
advance  the  5000/.  he.faid  any  thing  of  Mr.  Spencer^s  health, 
or  way  of  living,  but  on  being  preffed  to  do  it,  faid  he  would 
confider  of  it,  and  confult  his  brothers  about  it,  and  afterwards 
agreed  to  lend  it. 

yohn  Griffith^  a  fervant  of  the  old  dutchefs  oi  Marlborough y 
fays,  that  in  1738,  Mr.  Spencer  lay  under  great  neceflitics  for 
want  of  money,  and  did  owe  feveral  debts  to  the  amount  of  feve* 
ral  thoufand  pounds ;  fpeaks  too  as  to  Spencer's  expectations  from 
the  dutchefs,  and  as  to  his  concealing  his  debts,  and  owning  to 
him  that  he  fecreted  thefe  affairs  from  the  dutchefs,  for  fe<)r  it 
fhould  prejudice  him  in  her  favour  ;  and  hurt  him  in  regard  to 
the  hopes  he  had  from  her  will. 

Another  witnefs,  William  Loftin^  fwears,  Mr.  Spencer  was  in- 
debted to  different  perfons  in  or  about  May  1738,  in  20,000  /. 
and  was  not  then  able  to  pay  them,  or  any  part  thereof;  and 
that  he  took  all  poflible  care  to  prevent  the  dutchefs's  knowing 
that  he  was  in  debt,  and  likewife  to  keep  all  other  debts,  that 
he  afterwards  contracted,  fecret  from  her,  for  fear  he  (hould 
forfeit  her  kind  intentions  to  him. 

It  is  admitted  inthecaufe,  that  Mr.  5^^»^^r,  in  A%f  1738, 
was  only  30  years  of  age,  and  the  dutchefs  78. 

James  Napier^  who  attended  Mr.  Spencer  as  a  furgeon,  fwears, 
that  in  and  before  May  1738,  he  was  not  of  a  broken  conftitu- 
tion,  nor  was  his  life  a  precarious  one,  but  very  flrong  and 
healthy,  and  that  he  was  likely  to  live  many  years,  and  that  five 
^cars  after  this  time  he  had  a  fever,  but  got  foon  well,  and  from 
1736,  toj743,  .enjoyed  perfe<9:  health;  and  John  Griffiths 
before  mentioned  fays,  that  on  alking  the  apothecary  who  at- 
tended him,  as  to  his  judgment  of  the  ftate  and  condition  of  Mr. 
Spencer's  health,  he  faid,  if  S/^;7f^r  could  refrain  from  chewing 
tobacco,  and  drinking  drams,  he  might  ftill  live  a  great  while, 
being  born  with  a  better  conftitution  than  moft  n^en  ;  and  fe- 
veral other  perfons  fwear,  Mr.  Spencer  enjoyed  a  good  ftate  of 
iKaith  in  general,  till  a  few  months  before  his  death, ' 
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The  dutchefs  of  Marlborough  died  OMer  the  l8th,  1744,  ^tlA 
Mr,  Spencer  June  the  1 9th,  1 746. 

Mr.  Clarke  of  the  fame  fide. 

F/V/f,  I  beg  leave  to  infift  that  if  this  contraS  had  been  exa- 
mined into  at  law,  it  would  have  been  confidered  there  as  aa 
ufurious  one. 

Ever  fince  money  has  been  made  the  medium  of  trade  and 
commerce,  all  civilized  governments  have  laboured  to  prevent 
exorbitant  gain  upon  the  loan  of  it. 

The  ftatute  of  the  1 1  Hen.  7.  c.  8.  was  the  firft  aft  that  tole- 
rated the  taking  of  intereft.  By  the  21  Jac.  the  courts  of  laW 
are  inveftcd  with  a  kind  of  equitable  jurifdiflion,  as  it  requires 
them  to  take  into  their  confideration  the  particular  circum- 
fiances  of  the  cafe. 

I  will  lay  down  the  inferences  firft,  before  I  cite  the  cafes. 

Firft  J  The  intenticfn  of  parties  at  the  time  of  the  bargain^ 
will  have  great  weight  in  determining  the  court,  and  if  it  is 
plainly  a  loan  of  money,  then  ufuxious. 

Another  principle  is,  that  wherever  a  fecurity  is  taken  for  a 
larger  fum  of  money  than  is  really  advanced,  it  is  ufurious, 
unlefs  the  borrower,  by  doing  fome  collateral  aiSi,  might  be  at 
liberty  to  pay  legal  interft. 

Another  principle  is,  that  the  whole  fum  muft  be  lent,  or 
elfe  within  the  ufurious  ftatutes. 

Moore  ^gy.Beecher's  cafe,  cited  in  the  cafe  of  Reynolds  v. 
Clayton^  as  adjudged  in  B.  R.  there  B.  delivered  wares  of  the  va- 
lue of  ico/.  and  no  more,  and  took  a  bond  with  a  condition  to 
redeliver  the  wares  to  B,  within  a  month,  or  to  pay  1 20  /.  at  the 
end  of  a  year;  the  obligation  was  adjudged  void  under  thefla- 
tutes  of  ufury. 

This  refts  upon  the  intent  of  the  bargain,  and  I  mention  itta 
fhew  what  opinion  courts  of  juftice  had  of  contingent  bargains. 

Burton  v.Dowhhamy  Cro,  Eliz,  642.  The  intent  of  this  was 
to  have  a  (hift. 

Burton^ %  cafe,  5  Co,  69.    Roberts  v,  Tremain^  Cro,  Jac.  507. 

Cottrel  V,  Harrington^  Brownlow  180.  Fuller^  cz.k^  d^  Leon* 
208.  but  care  is  to-be  taken,  faid  the  court  in  that  cafe,  there  be 
no  communication  for  the  loan  of  money,  for  that  will  make  it 
ufury, 

Confideringthe  great  number  of  cafes  on  this  head,  there  has 
been  an  extraordini.ry  uniformity  of  judgment  in  the  judges  of 
the  feveral  courts. 

Cornberb,  1 25.  Mafon  v.  ylbdy^  taken  notice  of  by  Mr.  Noel  be- 
fore, but  Imention  it  again  for  the  fake  of  what  lord  chief  juftice 
Hoit  Wi6  very  humouroufly,You  do  run  a  great  rifque  indeed,  not 
of  the  death  of  the  perfon,  but  of  thelois  of  your  money.  Mr. 
juftice  Dodderige  faid  in  Roberts  v.  Tremain^  cafualty  of  intereft 
.    is  ufury,  but  cafualty  of  principal  is  not. 

'1  hus  ft  ftands  upon  the  cafes  j   to  apply  them  in  their  in- 
fcrcflccs  tothe  prefenic?kfe# 

The 
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The  intention  of  parties  at  the  time  of  the  bargain,  will 
have  great  weight  in  determining  the  court,  and  if  it  is  plain* 
ly  a  loan  of  money,  then  it  is  ufurious. 

The  only  thing  in  view  here,  upon  the  firft  communication 
between  the  parties,  was  a  borrowing;  for  Mr.S^fyfii;^// examin- 
ed for  the  defendant  fays,  that  when  he  applied  to  him,  he 
afked  him  if  he  would  lend  Mr.  Spencer  the  5000/.  on  the  terms 
propofed. 

The  bond  itfelf  is  a  direftfecurlty  for  paying  double  the  fum 
lent,  upon  the  contingency  happening;  there  is  an  agreement  too, 
for  paying  a  larger  fum  than  lent;  another  mark !  and  criterion  ! 

^v,  Spencer  Qou\^  not  have  delivered  himfelf  from  paying 
this  fum,  by  paying  a  lefs,  becaufe  the  bond  did  not  put  it  in 
his  power  to  do  fo. 

Next,  as  to  that  part  of  the  cafe  which  is  hazardous. 

In  none  of  the  cafes  cited,  do  the  court  enter  into  the  dif- 
cuffion  of  the  nature  of  the  chance,  but  rejed  this,  as  being 
any  ingredient,  for  not  confidering  the  tranfadion  of  the  par- 
ties as  within  the  aft  ;  for  if  they  fliould  give  this  latitude,  in 
the  language  of  lord  chief  juftices  P^/>//^w,  Holt^  &c.  it  would 
be  to  makj^  the  a£ls  of  ufury  mere  wafte  paper. 

Next ;  what  ought  to  be  the  fate  of  this  bargain,  now  it 
comes  to  beconfidered  in  a  court  of  equity. 

In  the  firft  place,  this  court  will  not  lay  down  any  exprefs 
rules,  how  far  they  will  go  in  relieving  againft  fuch  bargains, 
for  fear  it  would  teach  perfons,  how  far  they  may  fafely  go^ 
and  if  there  is  but  a  fpark  of  oppreffion,  a  court  of  equity  will 
relieve;  courts  of  equity  too  will  make  freer  with  thefe  bar- 
gains, than  courts  of  law  will  do. 

InSymonds  v.  Cockerilly  Noy  151.  The  court  mediated,  by 
obliging  the  borrower  to  pay  the  principal  only. 

The  principles  now  eftabliflied,  were  eftabliflied  with  deli- 
beration, and  even  two  of  the  judges  who  doubted  of  thefe 
principles  at  firft,  were  forced  afterwards,  from  the  growth  of 
this  evil,  to  diflent  froti  their  former  opinions. 

1  Chan.  Caf.  276.  Waller  v.  Dalty  before  lord  Nottingham. 
Wajjer  a  young  gentleman  and  two  others^  employed  one  Willis  to 
borraw  500I.     Willis  employed  Wiltfliire,  who  fpoke  to  Dalt  a 

ftlkmany  and  bought  of  himjilksfor  500  1.  The  plaintiff  gave  bond 
and  judgment  for  the  money^  Wiltfliire  fold  theftlh  for  250  1.  and 
kept  50  \.for  his  and  Willi-s'j  pains^  and  paid  200 1.  to' the  plaintiff: 
The  defendant  never  treated  with  the  plaint  ff^  and  denied  on  oathy 
that  he  ever  treated  about  the  loan  of  money  ^  and  depofed  the  filh  to  be 
f/500  1.  value  or  thereabouts^  but  proof  was  given  to  the  contrary. 
Decreed  only  200 1.  and  inter ejl^  (quaere,  for  the  interejl^)  and  re- 
lief againfl  the  defendant  quoad  refiduum. 

2  Chan.  Caf  136.     Barney  v.  Beak,  Lord  Keeper  North  re-  CllKLexPr«t. 
verfed  Lord  Nottingham's  decree,  as  it  was  a  hazardous  bargain  ~9'' 

cnfyj  and  no  proof  off raudy  for  coming  recently  out  of  a  court 
of  law.  Lord  JVir/A  was  at  firft  ftrictiy  legal,  but  afterwards  re- 
laxed. 

X  3  Berney 
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Serrtey  v.  P///,  2  Vern.  14.  The  plaintiff  being  a  young  man^  and 
his  father  tenant  for  life  only  of  a  great  ejlate^  which  by  his  death 
was  to  come  to  the  plaintiff  as  tenant  in  tail^  and  allowing  the  plain* 
tiff  but  fcantlly^  he  borrowed  200o\.  of  the  defendant  in  1 675,  and 
entred  into  two  judgments  of  ^ooo\.  apiece^  defeafanced  each  of 
ihem^  that  if  the  plaintiff  outlived  his  father^  and  within  a  month 
after  his  death  paid  the  defendant  5 000  1.  or  if  the  plaintiff  Jhould 
marry  in  the  life-time  of  his  father  ^  then  if  he  Jhould  from  fuch  mar* 
riage^  during  his  fat  her*  s  Itfe^  pay  the  defendant  inter  efl  for  his 
5000 1.  the  defendant  Jhould  vacate  the  judgment^  with  this  farther 
claufe  in  the  defeazance^  that  it  was  the  intent  of  the  parties^  if  the 
plaintiff  did  not  outlive  his  father^  that  the  money  Jhould  not  be  repaid. 
In  1679,  the  plaintiffs  father  diedy  and  to  be  relieved  agalnji  the 
judgments^  upon  payment  of  the  2000 1.  lent^  together  with  intereflj 
was  the  hill^  which  complained  of  a  fraud^  and  an  undue  advantage 
taken  of  the  plaintiffs  neceffity^   when  In  fir  eights. 

The  caufe  came  firfi  to  be  heard  In  Hilary  term  27  Car.  2.  before 
lord  Nottingham,  who  In  regard  the  judgments  were  for  money  lent^ 
and  not  for  wares  taken  up  to  fell  again  at  an  under  value ^  andinre- 
fpeSl  of  the  exprefs  claufe  in  the  defeasance  of  the  defendants  lojtng 
ally  If  the  plaintiff  died  before  the  fat  her  ^  did  not  think  fit  to  relieve 
the  plaintiff  againjl  the  bargain  itfelf  without  paying  the  5000I. 
with  Inter ejl  from  a  month  after  the  plaintiffs  death, 

The  caufe- was  re-heard  before  Lord  Chancellor  J cfferieSy  who 
made  no  difference  in  the  cafe  of  an  unconfcionable  bargain^  whether 
it  be  for  money  or  wares^  and  though  there  was  not  in  this  cafe  any 
proof  of  any  praSfice  ufed  by  the  defendant ^  or  any  on  his  behalf  to 
draw  the  plaintiff  into  thisfecurity  ;  yet^  in  regard  merely  to  the  un^ 
confcionab ten efs  of  the  bargain y  he  reverfed  lord  'Nott'inghTLm^s  de^ 
crecy  'and  decreed  the  defendant  Pitt  to  refund  to  the  plaintiff  all  the 
money  he  had  received  of  him ^  except  the  2000 1.  originally  lenty  and 
the  inter  efl  for  the  fame » 

In  Berney  v.  Tifon^  2  Vent,  359.  Ld.  Keeper  North  aflSirmed 
Ld.  Nottingham's  decree,  but  added  a  non  retrahetur  in  exemplum; 
what  feemcd  toftick  with  him,  was  fetting  afide  mens  bargains. 

Nott  V.  Hilly  I  Fern.  167.  This  was  the  cafe  of  a  pur  chafe  of  a 
r ever fton  from  an  heir  in  the  life  of  his  father y  where  If  the  heir  had 
died  before  his  father  y  the  pur  chafer  would  have  lofl  all  his  money  y  arid 
yet  Ld  Nottingham  upon  the  firfi  hearing  decreed  a  redemptlony  but 
on  a  re-hcaringy  Ld.  Keeper  Q ml  t'ovd  reverfed  it y  and  Lord  Chan- 
cellor J  {:{{-Qrks  reverfed  Ld.  GuWioxd' s  decreCy  and  confirmed  Ld, 
Nottingham'^,  declaring  he  tookliWVs  purchafe  to  be  an  unrighteous 
bargain  in  the  beginnlngy  and  that  nothing  which  happened  after' 
wards  could  help  it. 

Johnfon  executor  of  Hill  v,Notty    i  Fern.  271.    the  bill  was 

brought  byhlWVs  executory  fetting  forthy  that  the  defendant  was  only 

tenant  in  tally   and  had  covenanted  to  make  further  affuranccy  and 

prayed  he  might  be  compelled  to  perform  his  covenant  in  fpecle^  and  be 

decreed  to  levy  a  fine.      Ld.  Keeper  Gm\^oi6  feemed  now  to  remit 

from  hisjhllf  legal  notions^  for  he  denied  the  plaintiff  any  relief  and 

faid  the  pra^ice  of  pur  chafing  from  heirs  was  grown  too  common^  and 
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Catching  Bargain,  3^t. 

thirefon  hewouJd  mt  in  any  fort  countenance  ity  and  difmijfid  the  billy 
and  left  the  plaintiff' to  bring  his  aSiion  of  covenant  at  law. 

In  the  earl  of  Ardglaffe  v.  Mufchamp^  Ld.  Guilford  remitted 
very  clearly  from  his  ftrid  legal  notions  ;  many  precedents  in  the 
Ld,  Elfmere'j,  Ld,  Bacon'j,  and  Ld.  Coventry'j  times  and  ftna 
were  produced^  whereby  it  appear  ed^that  unconfcionable  bargains^  which 
bad  been  made  with  young  heirs  ^  had  been  ft  afide  by  decree  of  this 
court y  and  after  fome  days  conftderation  had,,  he  decreed  a  reconvey- 
ancey  and  upon  a  rehearing  declared  he  was  fully  fatisfied  in  the  de^ 
crUy  and  made  ufe  of  this  remarkable  exprejjion^  that  if  he  were  to 
die  prefently^  he  would  make  it^  and  fo  confirmed  it. 

A  feries  of  precedents  induced  him  to  give  the  relief  he  did. 

Billy,  Pricey  .i  Vern,  467.  The  defendant  had  for  many  years 
fraHifed  on  young  heirs  ^  by  felling  them  goods  at  extravagant  value Sy 
mid  to  bepaid  five  for  oncy  and  more ^  upon  the  death  of  their  father Sy 
and  had  obtained  from  the  plaintiff  and  two  other  young  gentlemen  y 
heirs  to  good  eflatesy  fever al  fecuritiesy  wherein  they  were  bound  fe-* 
verally^  and  joint  fyy  in  4000  1.  for  payment  of  great  fums  of  money. 
Lord  Chancellor  JefFeries  decreed  the  plaintiff^ s  fecurity  to  be  deli^ 
vered  upy  on  payment  of  what  the  defendant  really  and  bona  fide 
paid  to  him  alone  y  and  for  his  own  proper  ufe, 

Latnplugbw,  S/nith,  2  Fern,  77.  ff^ifeman  v^Beakty  2  Vernm 
121.  before  lords  commiffioners.  James  v.  Oadesy  2  Fern.  402. 
before  &\x  John  Trevor y  Twifieton  v.  Griffithsy  i  Wms,  310.  be^ 
fore  Ld,  Cowpery  who  grounded  his  opinion  chiefiy  upon  the  cafe  of 
Berney  v.  Pitt,  and  faid  that  Z,i.  JefFeries'^  decreeyflanding  thercy 
Jhewed  that  every  one  thought  the  fame  was  jujiy  and  that  there  was 
therefore  no  attempt  in  parliament  to  reverfe  it. 

Lord  Chancellor  King  in  Curvin  v.  Milnery  as  well  as  Ld. 
Northy  tho'  ftriftly  legal  at  firft  coming  to  the  Seal,  determined 
in  this  cafe  againft  the  bargain,  tho'  an  exceeding  ftrong  one. 

I  fhall  mention  only  one  cafe  more  with  regard  to  the  pre-  , 
carioufnefs  of  the  bargain,  Lawley  v.  Hoopery  Nov,  19,  1745* 
before  your  Lordfhip,  The  plaintiff' a  younger  fon,  and  intitled  to 
an  annuity  of  200  I.  a  year  for  life,  ^ut  of  the  eflate  of  his  elder  bro-' 
thery  being  involved  in  debty  andaprifoner  in  /i&^  Fleet,  and  having 
no  other  means  of  delivering  himf elf  from  a  gaoly  than  by  difpoftng  of 
the  whoUy  or  part  of  the  annuityy  fold  to  Mr.  Davenant  150/.  a 
yeary  part  thereof y  for  1050 1.  In  the  deed  there  was  a  provi/hy  thai 
if  at  any  time  the  plaintiff  Jhould  defer e  to  repur chafe  the  faid  three 
fourths  of  the  annuityy  and  jhould  give  fix  months  notice  to  Davenant 
in  writing y  of  his  intention  fo  to  doy  and  at  the  expiration  of  fuch 
noticCy  pay  to  D^venznt^  his  executors^  Sec,  1 0 50  L /A^w  Davenant 
was  to  reaffign  to  the  plaintiff  or  his  ajftgns  ;  afte^^  this  deed  was  in^ 
groffedy  and  when  all  parties  were  met  J  or  the  execution^  Davenant 
infejied  upon  an  iridorfementy  and  to  be  fegned  by  the  plaintiffs  that  in 
cafe  he  flioald  repur  chafe  the  faid  three  fourth  parts  ^  the  fanm  Jhould  be 
upon  payment  of  10  ^o\,  and  75 1.  and  all  arrears  y  which  :  e  plain^ 
tiff  charged  he  confented  to  by  reafon^  of  his  dijlreffed  circum^ 
Jiances. 
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bavenant  be! fig  dead^  tht  plaintiff  brought  his  bill/or  oh  aimmi  (ff 
tvhat  was  due  to  the  defendant  for  principal  and  intereft  of  the  ie^o\» 
iind  what  defendant  had  paid  for  the  infuramt  of  tht  plaintiff*  S  Ufe^ 
which  by  the  bill  the  plaintiff fubmiis  to  alloWy  and  that ^  Upon  payment 
ofwhatjhould  be  due^  the  defendant  might  re-afftgn  thefaid  annuity. 

Tour  Lordjhip^  upon  the  circumftances  of  the  cafe,  'thought 
this  was,  and  is  to  be  taken  as  a  Io2n  of  money,  tnrncd  into  this 
Ihape  only,  to  avoid  the  ftatute  of  ufury,  and  that  it  ought  to 
be  fet  afide  as  a  fale^  and  made  a  fecurity  only,  and  that  the 
plaintiff  was  intitled  to  redemption  on  payment  of  1050/.  with 
legal  intereft  for  the  fame. 

Thus  it  ftands  on  the  cafes  j  and  the  rule  they  go  by  is  the 
txnconfcionablenefs  of  the  bargain,  and  the  inconvenience  to 
the  publick,  for  they  fpeak  of  it  as  a  growing  evil. 

Thefe  cafes,  and  principles,  obviate  the  objection  that,  from 
the  anfwer  of  the  defendant,  may  be  prefumed  to  come  from 
the  other  fide,  as  that  Mr.  Spencer  was  not  a  young  heir,  nor 
fuppofed  to  be  in  neceilitous  circumftances,  for  he  had  feveral 
Ihoufand  pounds  a  year. 

Many  of  the  cafes  cited,  were  not  determined  on  the  rule  of 
relieving  young  heirs,  particularly  the  carl  of  ArdglajJIi  v.  Muf'^ 
champ  and  others. 

Mr^  Spencer* s  expe£btions  were  as  great  from  the  dutcheft 
oi  Marlborough  as  if  he  had  been  her  fon,  and  (he  might  have 
been  confidered  as  2^  mater-familias  ftanding  in  loco pariniisj  and 
he  as  flius'familias, 

A  man  who  has  a  confiderable  eftate,  if  his  expences  exceed 
his  income,  is  a  neceilitous  man,  where  he  is  under  difficulties  of 
raifing  money,  and  is  in  great  want  of  it;  feveral  witnefles  prove 
the  great  ftreights  Mv.  Spencer  was  in,  but  this  evidence  is  not 
the  only  evidence,  for  the  contrad  itfelf  fpeaks  it,  nor  did  any 
of  the  cafes  cited  require  evidence,  that  he  was  neceilitous  :  In 
JBerney  v.  P///,  tho'  no  proof  of  pradice  ufed  by  the  defendant, 
or  any  on  his  behalf,  to  draw  the  plaintiff  into  the  fecurity,  yet 
Ld.  Jefferies  reverfed  Ld.  Nottingham's  decree. 

Such  bargains  -are  always  done  in  fecret,  and  if  the  court 
was  to  require  proof  extriiifick  to  the  bargain,  it  would  be  fay- 
ing at  once  we  cannot  relieve. 

I  ihall  confider  next,  as  to  what  the  defendant  may  infift 
with  regard  to  the  hazard. 

The  inequality  is  extremely  great,  the  dutchefs  of  Marb 
borough  was  78  years  of  age,  and  Mr.  Spencer  was  only  30; 
there  is  evidence  of  his  health  brought  down  as  low  as  within 
ten  months  of  his  death,  and  of  his  being  of  a  ftrong  conftitu- 
tion  for  many  years  before  this  bargain,  his  life  was  infured 
only  in  1744,  which  could  not  have  been  done,  if  he  had 
been  in  a  bad  flate  of  health. 

In  the  cafe  of  marriage-brocage  bonds,  the  court  does  not  de* 
cree  for  the  fake  of  the  plaintiffs,  becaufe  they  may  be  faid  to  aft 
perfidioufly,  but  to  avoid  the  inconvenience  which  would  other- 
wife  happen  to  the  publick. 

The 
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The  fame  as  to  the  cafes  of  bonds  to  women  of  bad  cha* 
ra£ter. 

The  fame  as  to  premiums  of  attorneys,  and  guardians  by 
iclients,  and  infants  after  coming  to  age,  Lawv.  Law^  before 
Lord  Talbot*  Selwin  v.  Honeywood^  20th  of  OSiobery  1743; 
SbipUy  V.  iVaodhoufe^  17th  of  March  1 742.  Pierce  v.  tFaring^ 
before  Lord  Hardwicke. 

On  the  laft  point,  whether  the  fubfequent  a6h  have  eftablifh- 
ed  the  bargain,  the  cafe  of  Cole  v.  Gibbons^  3  TVms.  290,  is  ex- 
tremely ftrong  in  favour  of  the  plaintiff  Cole.  There  A.  having 
500  /.  given  him  by  his  uncle  in  cafe  he  furvived  the  teftator's 
wife,  fells  it  for  100/.  to  be  paid  by  5/.  perann.  but  that  if  the  tefta- 
tor's  wife  (hduld  die  before^.and  the  legacy  become  due,  in  fuch 
cafe,  the  reft  of  the  money  is  to  be  paid  within  a  year  then 
next ;  A*  does  furvive  the  teftator's  wife,  and  knows  the  le- 
gacy vras  become  due  to  him^  and  being  fully  apprized  of  the 
whole  fad,  confirms  the  bargain ;  he  ihall  be  bound  thereby  ; 
and  yet  Lord  Talbot  faid,  that,  had  all  depended  on  the  firft 
affignment,  he  would  have  fet  it  afide,  as  being  an  unreafon- 
able  advantage  made  of  a  neceflitous  man.  But  after  Martin 
was  fully  apprized  of  everything,  and  yet  chofe  to  execute  a 
deed  of  confirmation,  and  not  the  leaft  fraud  or  furprize  ap- 
pearing on  the  part  of  the  defendant,  it  was,  he  faid,  too  much 
for  any  court  to  fet  all  this  afide. 

There  a  man  was  intirely  fui  juris y  and  did  not  owe  the  re- 
leafee  a  groat,  and  therefore  his  adl  was  merely  voluntary. 
Here  Mr.  Spencer  was  indebted  to  jfanj/en  upon  bond  (the 
dutchefs  of  Marlborough  being dc2id)  for  the  payment  of  the 
money,  and  therefore  was  in  his  power,  and  the  new  bond  and 
judgment  only  a  fequei  of  what  was  done  before,  and  muft  be 
taken  to  be  upon  the  fame  circumftances,  and  as  was  faid  in 
the  cafe  of  Berney  v.  P/V/,  is  no  excufe,  but  rather  an  aggra^^ 
vaition.  ^ 

As  to  the  defendant's  faying  in  his  anfwer,  that  Mr.  Spencer 
did  not  at  all  want  to  fet  afide  the  bargain,  but  defired  him  to 
get  a  bond,  and  judgment,  forthwith  for  the  10,000/.  he 
owed'him,  the  cafe  of  Wtfuman  v.  Beake^  is  very  ftrong. 

The  prudence  and  policy  of  the  courts  of  law  and  equity  here 
do  no  more  than  what  other  nations  have  done  in  the  fame  cafes. 

Dig.  lib.  14.  /.  6.  lex  I,  Verba  fenatufcofjfulti  Macedoniani hac 
Junt ;  ne  cui^  qui  filtofamilias  .mutuam  pecuniam  dedijfet^  etiam  pojl 
mortem  parentes  ejus^  cujus  in  potejiate  futjfet^  a5lio  pet'itioque  da^ 
retur  ;  ttt  Jcirent,  qui  pejfimo  exemplo  foenerarent^  nullius  poffi filii" 
familias  bonum  nomen  expeflata  patris  morte  fieri, 

,Lex  3.  fsc.  3.  Is  autem  folus  fenatufconfultum  offendit^  qui  mu^ 
tuam  pecuniam  filiofamilias  dedit  :  Nam  pecunia  datio  perniciofa 
farentibus  eorum  vifa  eji. 

Lex  i/^.   Etiamji  verbis  fenatufconfulti  fiUi  continercntury  tamen 
(?  in  perfona  nepotis  idcmfervari  debere. 
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y««^  the  19th,  1750. 

ThtEarl  of  CheJierJielciver/.Jznfkn. 

'R.  Wilbrabam  for  the  plaintiffs  made  two  points.    Firjl^ 

Whether  this  is  a  good  contrail  in  point  of  law  ? 

Secondly^  If  good  in  point  of  law,  then,  Whether  a  court  of 
equity  can,  upon  its  principles  and  powers,  relieve  againft  thig 
contra£l  ? 

Our  laws  allow  a  certain  moderate  profit  to  be  taken  for  ipo- 
ney,  but  if  we  exceed  it  by  any  fubterfuge,  or  what  is  called  a 
(hift,  if  it  be  for  a  loan  of  money,  aits  of  parliament  have  rc- 
fcinded  a  contrail  of  this  kind,  though  it  has  fomething  of  a 
chance  in  it. 

Lord  Chief  Juftice  i/«^/r/J«,  in  his  fecond  report,  i^pL  8. 
fays,  Where  there  is  a  borrowing  of  money,  and  a  communi* 
cation  for  intereft,  the  devife  to  have  beyond  the  rate  of  10^^ 
€ent,  is  fraudulent,  and  within  the  37  Hen,  8. 

It  may  be  obje(^ed  in  all  cafes  of  contingency,  where  greater 
than  legal  intereft  is  taken,  thefe  have  not  been  held  to  be 
ufurious,  and  bottomree  bonds  will  perhaps  be  mentioned. 

.  But  thofe  are  regarded  chiefly  in  refpedt  of  trade,  and  that  is 
their  principal  foundation  of  being  allowed, 

Theftatute  of  21  Jac.  makes  ufurious  bonds  void  in  as  many 
cafes  as  poffible. 

The  life  of  a  gentleman  of  thirty  is  by  this  contraft  fet 
againft  a  life  of  feventy-eight  5  and  a  wager,  whether  that  life 
will  laft  beyond  this,  muft  at  the  firft  view  appear  to  be  greatly 
for  the  advantage  of  the  lender  :  I  hope  therefore  the  court  will 
fee  it  in  the  light  of  a  fliift  or  fubterfuge  to  avoid  an  aft  of  par- 
liament, made  with  a  good  defign,  and  within  the  meaning  or 
intention  of  the  ftatutes  of  ufury. 

If  flopping  a  commerce  of  this  kind,  which  is  become  a 
growing  evil,  will  beof  publick  fervice,  it  is  time  for  this  court 
to  interpofe  :  by  thefe  forts  of  contracts  men  pledge  their  eftates 
before  they  have  them,  and  before  they  know  the  value  of  them  5 
no  one,  who  has  a  prefent  power  over  his  fortune,  ever  makes 
contrads  of  this  kind.  He  who  has  money  at  intereft:  or  in  the 
fiocks,  he  who  has  a  real  eftate  in  fee  fimple,  never  deals  in  this 
way,  which  ftiews  *tis  the  neceflity  of  the  cafe  that  forces  them 
to  have  recourfe  to  thefe  methods,  and  ftiews  too  that  this  fort 
of  commerce  muft  generally  be  prailifed  by  young  and  unexperi- 
enced perfons,  who  have  expectations  of  fucceeding  to  thjrold. 
It  is  an  obfervation  generally  true,  and  a  melancholy  truth  it 
is,  that  mankind  have  not  near  fo  much  regard  to  great  rever- 
fionary  inconveniences  as  to  fmall  prefent  gratifications^  young 
men  know  not  how  to  eftimate  what  they  never  felt  the  benefit 
of,  and  by  this  fort  of  traffick,  their  eftates,  like  their  pleafures, 
are  gone  before  they  are  enjoyed.  That  this  commerce  pro- 
motes 4nd  encourages  extravagance,  that  extravagance  \n  gc» 
neral  is  contrary  to  the  policy  of  the  law,  is  not  to  be  difput- 
edy  becaufe  men  fpcad  not  their  own^  but  the  eftate  of  others; 
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for  generally,  in  the,  ruin  of  one  of  thefe  gitat  prodigals,  a  large    * 
number  of  poor  creditors  are  included. 

I  admit  that  againft  this  fort  of  extravagance  there  is  no  im- 
mediate remedy  in  our  law  ;  the  Roman  law  put  their  prodigals 
under  curators,  prodigo  inter dicitur  rerum  fuarum  adminijiratio. 
The  magiftrate  has  no  fuch  power  here,  'tis  true  j  but  this 
fbews  the  wifdom  and  utility  of  the  reftraint. 

What  is  the  effedt  of  this  extravagance  ?  A  trade  of  annuities, 
ofjunftims,  of  pojlohits^  is  eftablifhed  as  a  ftaple,  to  encourage 
young  gentlemen  to  undo  themfelves.  This  commerce  has  been 
exclaimed  againfl:  ever  iince  I  knew  the  world,  and  mankind 
have  wifhed  that  fome  ftop  might  be  put  to  it.  Whoever  en- 
gages in  thefe  fchemes,  his  ruin  is  pronounced  not  far  off,  and 
by  thefe  means  they  deftroy  their  eftates,  though  they  fpend  but 
half  of  them. 

How  far  then  this  fort  of  contraft  may  be  regulated  by  a 
court  of  equity,  is  the  next  confideration. 

The  law  in  cafeof  ufury  refcindsthecontraS  quoad  the  borrow- 
er, and  gives  a  forfeiture  of  treble  the  value  of  the  loan.  This 
is  fevere !  A  court  of  equity  moderates  the  cafe,  allows  the 
lender  the  loan,  and  intereft  for  it  whilft  lent;  but  prevents  him 
from  receiving  that  unjuft  price,  which  his  avarice  had  fet 
upon  therifque  he  run.  Upon  thefe  principles  it  is  to  be  con- 
iidered,  whether  this  fpecies  of  contrads  is  not  within  the  rea- 
foning  of  other  cafes,  which  bear  an  analogy  to  it,  and  gove^rn- 
able  by  the  fame  rules. 

There  are  contrafks  of  feveral  kinds  which  are  not.fufFered 
to  prevail.  Marriage- brocage  bonds  are  fet  afide,  though  a 
marriage  be  fairly  procured,  though  it  is  a  great  fervice  to  the 
party  who  gives  fuch  bond,  though  the  man  and  woman  arc 
both  of  age,  and  no  difparagement,  and  though  they  neither  of 
them  difapprOve  of  the  marriage.  In  the  cafe  of  Haii  v.  Potter^ 
Pari.  Cafes  76.  the  houfe  of  Lords,  on  account  of  the  danger- 
ous confeqiiences  to  families,  reverfed  a  decree  of  the  Lord 
J&^^^r's,  who  was  of  opinion  not  to  relieve  againft  a  marriage- 
brocage  bond. 

If  contrads  allowed  to  be  good  at  law,  have  been  fet  afide  in 
equity,  becaufe  dangeroi^s  to  families,  a  fortiori  they  (hould  be 
fo  where  they  are  deftruftive  to  families.  ^ 

The  principle  on  which  this  court  has  fet  afide  contrails  with 
young  heirs,  is  where  they  have  fold  their  reverlions  or  remain- 
ders, or  bound  themfelves  to  pay  unreafonable  fums  on  the 
death  of  their  anceftors. 

In  the  cafe  of  Twifleton  v.  Griffiths^  1  Wms.  3^0.  Lord  Cowper 
relieved  againft  an  agreement  to  fell  a  reverfion  at  an  under  price, 
declaring  that  thefe  bargains  were  corrupt  and  fraudulent^  and  tfnd^ 
id  to  the  dejlrudiion  and  ruin  of  families^  and  that  the  relief  of  the 
court  ought  to  be  extended  to  meet  fuch  corrupt  practices  ^  anduncon^ 
fcionable  bargains.  And  in  Curwin  v.  Milnfr^  Lord  King  ground- 
ed himfelf  on  this,  that  the  court  would  fet  afide  contracts  of  this 
iindy  where  the  perfon  contra^ing  had  expe^ations  after  the  death  of 
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another.  And  in  the  cafe  of  Cole  v.  Martin j  3  Wms  293.  Lord 
Talbot  faid,  Ti^/  as  to  the  cafe  of  young  heirs  making  bargains^  it 
tuas  the  policy  of  the  nation  to  prevent  what  was  a  growing  mifchiefto 
antient  families^  feducing  them  from  a  dependance  on  their  ancefiors^ 
and  therefore  the  policy  of  the  nation  has  thought  fit  tofet  ajidifucb 
bargains  with  young  heirs. 

This  is  the  general  principle,  a  man  if  he  has  any  revcrfion,t 
in  efFcft  fells  it,  and  the  prefent  cafe  tallies  with  thofe  I  have 
,  mentioned,  in  all  the  pernicious  confequences. 

What  inconvenience  then  can  arifc  in  putting  a  ftop  to  this 
trade  ?  for  as  it  is  the  fame  fort  of  men  who  are  concerned  in 
every  one  of  thefe  contracts,  the  laying  an  embargo  upon  this 
commerce  will  not  at  all  hurt  the  conftitution ;  for  they  are 
only  fuel  to  extravagance. 

The  defendant,  in  his  anfwer,  obje^s  the  plaintiffs  are  not  inti* 
tied  to  relief  becaufe  there  is  no  pretence  of  fraud, 

I  do  not  fay  there  is  any,  but  public  inconvenience  alone  may 
induce  the  court  to  interfere,  though  there  is  no  apparent  fraud. 

//  is  inftfted  too  Mr,  Spencer  was  not  a  young  heir^  for  be  wot 
thirty  \  but  although  of  that  age,  yet  not  old  enough  to  manage 
})i$  fortune,  fo  as  to  keep  within  bounds. 

Mr.  Twifjfeton  was  34,  at  the  time  his  contrail  was  tnadc^  and 
yet  the  court  did  relieve  him  notwithftanding. 

Though  '\\  be  true  A^r.  Spencer  was  no  heir  to  the  Dutchefs  of 
Marlborough,^  yet  from  her  conftant  declarations  he  was  loolied 
upon  to  be  jw^her  adopted  heir;  the  defendant  coniidered  him 
as  fuch,  elfe  why  fhould  he  be  more  able  to  pay  at  her  death  than 
at  any  other  period  ?  So  that  he  was  guaji  hares^  and  as  an  heir 
has  only  a  ground  of  expeftatig^i,  if  Mr.  Spencer  h^d  the  fame, 
that  is  a  foundation  for  a  court  of  equity  to  relievje. 

Mr.  Spencer  was  indifputably  the  fole  favourite  the  CUitcbefs 
of  Marlbof  ough  had  ;  her  common  expreflion  was,  ^ack  is.  no  beau^ 
nor  is  he  a  courtier ^  but  he  is  an  honejl  man.  I  never  was  but  four 
times  in  her  company,  and  yet  I  heard  her  make  this  obferv^- 
tion  every  time. 

The  next  ohjedtiony  that  Mr.  Spencer  was  not  under  thofe  mufjitiex 
that  perfns  generally  are^  who  enter  into  thefe  fort  of  contrasts^  and 
that  this  is  the  main  ingredient  in  the  relief  given  in  cafes  of  this  nature^ 

But  the  hii  is  ck-arly  otherwife ;  he  who  has  a  great  eftate^ 
but  lives  at  double  his  income,  who  has  a  multitude  of  footmen 
at  his  gates,  but  more  duns,  is  poor,  is  under  prefling  necefljties^ 
it  is  proved  that  Mr.  Spencer  owed  in  1738  above  20,000/.  and 
was  under  thegreatcftdifficultics  ;  and  is  not  the  evidence  of  Mr. 
Backwelly  that  he  had  hawked  this  propofal  about,  the  ftrongeft 
proof  of  his  extreme  neceilities  ?  Whoever  fuffered  a  traffickof 
this  kind  to  be  made  publick,  unlefs  he  was  neceflitous  ?  Did 
he  not  run  a  much  greater  rifque  thsn  the  defendant  ?  Did  he 
not  rifque  his  whole  expectations  ?  He  may  be  faid  to  be  poor 
who  is  in  debt,  and  cannot  pay  ;  nor  do  I  know  an  inftance 
of  a  perfon's  granting  a />^tfi//,  without  his  being  rediiced  firft 
to  thegreatcft  extremity. 
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^e  iaji  ohjeSfton  Isy  that  Mr.  Spencer,  though  he  lived  a  year 
mnd  eight  months  after  the  death  of  the  dutchefs,  yet  he  never  thought 
proper  to  feek  relief  againji  it^  hut  on  the  contrary  ratified  the 
ben-gain.  • 

As  to  Mr.  Spencer's  not  feeking  relief  againft  it,  it  is  no  won- 
der, this  was  in  the  nature  of  a  debt  of  honour,  a  debt  depend- 
ing on  chance,  and  the  falfe  notion  of  honour  which  prevails 
in  the  world,  would  engage  a  man  to  pay  this  fort  of  debt, 
whilft  the  poor  creditor  who  furniflied  him  with  the  very  bread 
he  eats,  is  turned  away  without  a  penny. 

Mr.  Spencer  had  not  a.fum  of  money  left  him  under  the  will 
of  the  dutchefs  o(  Marlborough y  but  only  a  large  inveftment  to 
be  laid  out  in  land,  fo  that  here  was  an  immediate  payment  to 
be  made  to  the  defendant,  and  no  perfonal  aiTets  to  anfwer  it, 
and  though  the  rents  of  his  eftate  were  great,  and  with  good 
oeconomy  might  have  cleared  him,  yet  there  muft  have  been  a 
length  of  time  firft. 

i  ufc  thefe  arguments  to  (hew,  Mr.  Spencer  was  undef  the 
fame  prefTure  he  was  before,  with  this  aggravation,  the  debt 
was  become  greater,  and  no  money  could  be  raifed  off  his 
eftate,  but  by  rents  and  profits. 

I  do  not  throw  out  any  thing  againft  the  perfon»of  the  de- 
fendant, I  only  prefs  the  relief  in  this  cafe,  for  the  fake  of 
Mr.  Spencer's  tradefmen^  who  as  they  are  only  fimple  contradl 
creditors,  have  no  chance  of  being  paid  any  other  way. 

I  lay  it  down  as*a  rule,  that  this  fpecies  of  traffick  is  a  pub- 
lick  inconvenience,  and  as  it  grows  irTto  a  trade  and  commerce^ 
I  know  of  no  method  but  the  application  to  this  court  to  remedy 
it,  for  it  isof  fuch  a  complicated  nature,  that  even  the  legifla- 
ture  cannot  help  it ;  and  therefore  as  this  court  ^<:an  only  meet 
the  mifchief,  we  hope  they  will  give  their  affiftance  to  put  a 
ikop  to  it,  and  relieve  upon  the  terms  prayed  by  the  bill,  on 
paying  the  money  really  lent  only. 
Mr.  Crowle  of  the  fame  fide. 

The  queftion  in  this  caufe  is  in  fa£l  between  the  butcher, 
baker,  poulterer,  and  other  tradefmen  of  Mr.  Spencer,  and  the 
ufurer. 

The  relief  that  is  prayed  by  this  bill,  never  prayed  before  in 
any  bill,  that  this  contrail  fliould  be  fet  afide  here  for  u fury. 

But  the  defendant  infifts  this  contrail  is  not  illegal,  nor 
ufurious. 

From  the  27  C.  2.  to  this  time,  there  are  not  above  two  de- 
terminations at  law  on  ufurious  contrails,  and  the  reafon  is, 
this  court  have  under  the  notion  of  frauds  taken  cognizance  of 
thefe  cafes. 

Draper  v.  Dean  and  Jafon,  Finch's  Rep.  459.  The  plaintiff 
lent  Sir  Robert  Jafon  1000  1.  who  for  fecuring  the  repayment  there- 
of with  interejiy  mortgaged  the  lands  in  the  bill  mentioned,  and 
afterwards  the  defendant  Dean  fet  up  fame  prior  incumbrances  to 
defeat  the  mortgage,  and  particularly  a  Jiatute  of  ^Q00\>  ogaififi 
which  the  plaintiff  now  exhibited  his  bill  to  be  relieved ^  for  that 
I  th4 
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the  defendant  Dean  having  furnijhed  Sir  Robert  Jafon  in  bis  fa* 
therms  life-time  with  goods y  and  with  five  horfesy  valued  the  fame  at 
2500!.  for  which  thisjlatute  was  given^  but  that  the  borfei  and 
goods  were  afterwards  fold  by  Sir  Robert  Jafon  y^r  280I.  %i^icb 
was  the  utmojl  value  thereof  The  court  declared  this  to  he  a  cafe  of 
great  hardjhip^  and  that  dealings  of  this  nature  ought  to  be  difiourag- 
edy  and  that  if  Sir  Robert  Jafon  had  been  the  plaintiffs  be  might 
have  been  relieved :  However  they  decreed  an  account y  and  t9  cmn* 
fute  what  was  due  to  Dean  for  horfes  and  goodsy  and  the  nalsudlue 
thereof  to  befoldy  at  the  refpeSfive  times  when  the  fame  were  fold  and 
deliver edy  with  intereji  from  fuch  timey  and  on  pigment  thereof y  the 
JIatute  to  be  vacated. 

Here  was  a  moil  corrupt  fcandalous  agreement,  andl  one 
would  have  thought  they  could  not  mifs  the  ftatutes  of  ufury, 
in  a  cafe  undoubtedly  within  them,  and  yet  not  iniifted  upon. 

Ld.  King  in  the  cafe  of  Curvin  v.  Milnery  might  very  ;well 
doubt  whether  he  could  give  relief,  becaufe,  tho'  they  argued 
very  prettily  on  the  circumftances,  and  fraud  in  the  cafe,  that 
was  not  fufficient  to  fatisfy  him  ;  but  if  he  had  happened  to  fix 
upon  the  fteady  bafis  of  the  ftatutes  of  ufury,  he  would  have  de- 
creed upon  an  unfhaken  foundation. 

I  will  confider  the  cafe  next  upon  the  ftatutes  of  ufury,  and 
whether  this  is  not  fuch  a  fliift  or  device  as  is  within  the  fta- 
tutes, a  ihift  to  avoid  and  evade  them. 

The  preamble  to  the  37  i/.  8.  c,  q.  fays,  JVbere  before  this 
time  divers  aSfs  have  been  ordained  for  the  avoiding  and  puniftment 
of  ufury  y  and  of  other  corrupt  bargains^  Jhifts^  and  chevifanctSy  which 
aSls  have  been  fo  obfcurcy  as  to  be  of  little  force  or  effe£f ;  for  reform 
mation  thereof  Be  it  enaSiedy  That  all  and  every  the  f aid  ails  fiaall 
from  henceforth  be  utterly  void. 

The  third  fecStion  is.  That  no  per f on  of  what  ejiatey  degree^  qua* 
lity  or  condition  foevery  by  way  or  mean  of  any  corrupt  bargainy  loaUy 
exchange y  chevifancey  Jhtfty  or  intereji y  of  any  waieSy  &cc,  or  by  any 
,  ether  corrupt  or  deceitful  wayy  or  meansy  or  by  any  coviny  enginey  or 
deceitful  way  or  convey anccy  Jhall  havey  receivcy  accepty  or  take  in 
lucre  or  gainy  for  the  forbearing  y  or  giving  day  of  payment y  of  one 
whole  yeary  of  or  for  his  or  their  money  y  &c.  above  thefum  of  lol. 
in  the  hundred. 

The  fifth  feSiort,  If  any  perfon  Jhall  do  any  thing  contrary  to  this 
fiatutCy  he  Jhall  forfeit  the  treble  value  of  the  wareSy  and  other 
things  Joldy  &c. 

This  was  the  firft  ftatute  that  allowed  any  lucrative  intereft, 
the  confirming  ftatute  of  the  i^Eliz.  ch.  8.  makes  37  H.  8. 
perpetual. 

Then  comes  the  21  Jac.  i.  c,  17./  2.  "No  perfon  (ball  take 
*'  for  loan  of  monies,  above  eight  for  a  hundred  for  one  year,(5r^." 

Every  fliift,  device,  l^c.  to  evade  the  ftatute  of  ufury  falls 
within  this  ftatute. 

The  queftion  is.  Whether,  at  the  time  of  this  contrafi^ 
lAx.Janjffen  did  not  mean  to  fecure  faimfelf  a  larger  intcrcft 
than  the  ftatutes  allow,  if  he  did.  it  is  a  void  bargaiA, 
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The  cotemporama  expofitio  is  properly  laid  down  to  have  the 
inoft  weight,  and  the  judges,  at  that  time,  were  feme  of  the 
greateft  men  that  ever  filled  the  Bench. 

In  Ciayion's  cafe,  5  Co,  70.  it  is  faid,  every  device,  fhift,  ^c. 
where  there  is  an  agreement  or  communication /or  loan  of  mo- 
sey is  within  the  ftatule  of  ufury.  The  concurrent  opinion  of 
the  King's  Bench,  Common  Pleas,  and  Court  of  Exchequer, 
that  C/ayton^s  cafe  is  a  right  determination,  and  the  judg- 
ment there  within  12  years  after  making  the  ftatute  of  Eliza*  ' 
ieth. 

Cre  Eiiz.  643.  Button  v.  Downham^  a  mijlake  or  omijjion  in 
iheftatt  of  this  cafe  \  hut  Lutw,  469.  in  Mafon  v.  Fulwood  has 
redtfied  the  error ;  for  fpeaking  of  Button  v.  Downham's  cafe, 
\^t  fays,  I  have  feen  the  entry  in  the  roily  by  which  it  appears  that 
m$  Will  the  intereji  as  the  principal  was  in  hazard^  though  it  does 
not  h  appear  in  the  books  where  this  cafe  is  reported, 

bottomry  is  not  a  communication  for  the  loan  of  money,  but 
m  partnerihip  for  the  honeft  intention  of  feeking  a  livelihood  by 
trade,  and  a  plain  diftinftion  in  Hardres  418.  The  cafe  of  y^/ 
V.  Kent^  an  aftion  of  debt  upon  an  obligation^  conditioned  to  pay  Ji 
much  money  y  iffuch  a  Jhip  returned  within  fix  months  ^  from  Oftend 
i/r  Flanders  /^  London,  wA/VA  was  more ^  by  the  third  party  than  the 
legal  inter  eft  of  the  money  y  and  if Jhe  do  not  return^  then  the  obligation 
t$  be  void  :  The  defendant  pleaded  it  was  a  corrupt  agreement j  and 
that  the  obligation  was  entred  into  by  covin^  to  evade  the  flatute  of 
ufury y  andthe penalty  thereof  Lord  Chief  Baron  Hale  held  clearly^ 
this  bond  is  not  within  theJiatutCy  for  this  is  the  common  way  of  in^ 
furancey  and  if  this  were  void,  faid  hcy  by  the  flatute  of  ufury  y  trade 
would  be  deflroyedy  and  not  like  the  cafcy  where  the  condition  of  a  bond 
is  to  give  fo  much  money  y  iffuch  or  fucb  aperfon  be  then  alive y  for 
there  is  a  certainty  of  that  at  the  time;  but  it  is  uncertain y  and  a 
cafualtyy  whether  fuch  a  Jhip  Jhall  ever  return. 

Fuller'^  cafe,  the  29  Eliz,  a  grant  of  an  annuity,  not  within 
the  ftatute,  for  no  communication  of  loan, 

Bedingfield'^  cafe,  the  42  Eliz.  the  principal  there  fuppofed 
to  be  rifqued.  Noy  151.  Symmonds  v.  Cocker  illy  9  Jac.  i.  A 
rent^cbarge  ^  20 1 .  per  ann .  for  1 00 1 .  for  eight  years  on  a  contin^ 
gencyy  yet  ufury  y  if  on  loan,  tho*  principal  in  hazard. 

Roberts  v.  Tremain,  14  Jac.  i.  held  ufury  though  on  contin^' 
gencf.  .  ^ 

King  V.  Drury,  2  Lev.  ly*  No  ufury  where  in  the  power  of 
grantor  to  avoid. 

Grange  v.  Swaine,  ^J^^-  ^'  Principal  in  hazardy  Lutw.  464. 

Mafon  V.  Fulwood,  Lutw.  469.  Principal  alfo  in  hazard 

Mafon  V.  Abdy,  3  Zalk,  390.  Principal  there  alfo  in  hazard. 

Mr.  Attorney  general  (a)  for  the  defendant.  («)  SirD«i^ 

The  counfel  for  the  plaintiff  would,  in  the  firft  place,  fet  afide  ^^^* 
this  contract  as  ufurious,  and   if  not  void  at  law  as  ufurious, 
yet  it  is  infifled  ought  to  be  fet aiide  inequity,  as  improper  and 
.unconfcionable. 

It 
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It  is  in  vain  to  lay  down  a  rule  to  reftrain  every  man,  and 
every  family  from  ruin,  while  the  law  allows  every  petfon  to  be 
fane^  till  by  his  crime  or  his  contradt,  he  ceafes  to  ht  fo. 

As  to  the  firft  point  they  have  been  pieafed  to  make  of  legal 
ufury^  it's  novelty  does  not  recommend  it  much. 

The  notion  of  ufury  originally  was  the  taking  any  fort  of 
prsmium,  for  the  loan  of  qioney  ;  but  as  the  law  ftands  now» 
it  is  taking  an  illegal  premium  only ;  the  ftatutes  forbid  a  higher 
praemium  than  the  legal  intereft. 

The  ftatute  of  the  21  Jac.  1.  r.  17.  /;  2.  None  Jball upon  emf 
contraS^  dire^ly  or  tndireifly^  take  for  the  loan  of  ary  money^  or 
other  commodities  y  above  tie  rate  of%\.  for  1 00 1 .  fw  one  whole  year^ 
in  pain  to  forfeit  the  treble  value  of  the  money  ^  or  other  things  lint. 

In  order  to  make  it  ufury,  there  muft  be  a  loan  of  money, 
which  money  is  alfo  to  be  repaid,  and  there  muft  be  a  praemittm 
for  the  loan  of  that  money  more  than  5  per  cent. 

Nor  (hall  any  artificial  contrivance  whatever  evade  the  ftatute, 
and  if  this  contract  is  a  colourable  agreement  only,  to  avoid  the 
ftatutes  of  ufury,  and  is  really  a  communication  for  the  loan  of 
money,  it  is  within  the  ftatutes. 

But  this  is  no  contract  for  a  debt  due,  when  it  depends  upon 
at  contingency  that  may  never  happen. 

Serj.  Hawkins's  Pleas  of  the  Crovjn^  book  r.  ch.  82.  of  ufury, 
fee.  16.  *^  No  contraft  is  ufurious,  by  which  the  lender  runs 
*^  the  hazard  of  lofing  all  his  money,  both  principal  and  in* 
**  tereft,  as  in  the  cafe  of  bottomry.** 

Cro.  £liz.  Bedinfield  v.  Aftiley,  K  delivered  to  B.  lOoL  who 
by  indenture  covenanted  with  A.  to  pay  to  every  one  of  A  *s  children^ 
which  then  wercj  andjbould  be  living  at  ten  years  end^  So  1.  A. 
having  then  five  daughter  s^  and  for  affurance  mortgaged  a  manor  ^and 
was  bound  in  a  ftatute  of  ^00  \.  it  is  not  ufury ^  but  a  mere  cafiud 
bargain. 

I  mention  the  cafe  of  Roberts  v.  Tremain^  Cro.  Jac.  507.  for 
the  fake  of  Mr  Juftice  Dodderidge^s  obfervation.  If,  faid  he,  I 
lend  100/.  to  have  120/.  at  the  year's  end,  upon  a  cafualty; 
if  the  cafualty  goes  to  the  intereft  only,  and  not  to  the  princi^ 
pal,  it  is  ufury,.  for  the  party  is  fure  to  have  the  principal 
again,  come  what  will  j  but  if  the  interefl  and  principal  are  both 
in  hazard^  it  is  not  then  ufury. 

Cro.  Jac.  208.  Sharpley  v.  Hurrel.  AJhipgoing  inthififih^ 
ing  trade  to  Newfoundland,  (which  voyage  muft  be  performed  in 
eight  months)^  the  plaintiff  gave  the  defendant  ^o\.to  repay  6o\,  upon 
the  return  of  the  Jhip  to  JDartmouth,  and  if  by  leakage  ortempeftjhe 
Jhould  not  return  in  eight  months,  then  to  pay  the  principal  money 
(viz.  50/.)  only^  andifjhe  never  returned,  then  he  Jhould  pay  nothing. 
All  the  court  held,  that  this  is  no  ufury  within  theftatute^  for  if  the 
Jhip  hadftaid  at  Newfoundland,  two  or  three  years,  he  was  to  pay 
but  60 1.  upon  the  return  of  the  Jhip,  and  if /he  never  returned^  then 
nothing ;  fo  as  the  plaintiff  run  a  hazard  of  having  lefs  than  the  in* 
tereft^  which  the  law  allows^  andpoffibly  neither  principed  nmr  intereft^ 

It 
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It  IS  not  within  the  ftatute,  becaufe  no  debt,  till  the  accident- 
liappened  of  the  fhfp's  return^  as  both  principal  and  intereft 
Were  hazarded. 

The  diftindion,  Wherever  the  dontraft  on  the  loan  of  mo- 
ney is  upon  a  contingency,  that  is  colourable^  or  fo  flighty  as  is 
contrived  merely  to  avoid  the  ftatute,  the  ftacute  fhall  have  its 
ttkSt ;  when  this  ground  is  applied  to  the  cafes  cited  on  the 
other  fide,  it  will  overturn  the  confequence  they  draw  from 
them  to  the  prefent  cafe. 

The  agreement  muft  be  corrupt,  or  it  will  not  be  ufurious. 

Reynolds  v.  Clayton^  Mo,  397.  the  ground  the  court  went  on 
clearly  was  theoriginal  contract,  beingreallyforaloanof  money, 
and  the  fa&  in  that  cafe  a  mere  evaiion  to  avoid  its  being  a  loan. 

Cro.  Eliz.  643.  Button  v.  Downeham.  It  1$  the  intent  that 
makes  it  fo  or  not,  for  if  it  is  a  wager,  it  is  not  ufury  J  Every 
contrail  which  is  a  real  contingency,  is  a  wager,  and  is  not 
done  merely  colourably  to  avoid  the  ftatute. 

Cotterellv,  Harrington,  Brownlow  180.  A,  for  no/,  grant- 
ed a  rent  of  20  /.  for  eight  years,  and  another  of  20  /.  a  yeat 
for  twoye^rs,  if  5.  C.  and  D.  (hould  fo  long  live.  In  reple- 
vin the  defendant  avowed  for  the  rent,  and  the  plaintiff  pleaded 
the  ftatute  of  ufury,  and  fet  forth  the  ftatute  and  a  fpeciai 
ufurious  contrad;  faid  in  this  cafe,  If  it  had  been  laid  to  be 
upon  a  loan  of  money,  then  it  was  ufury ;  but  if  it  be  a  bargain 
for  an  annuity,  it  it  no  ufury,  but  that  this  was  alledged  to 
be  upon  a  lending: 

Fuller^s  cafe,  \Leon,  208.  J.  gives  300/.  to  5.  to  have  an 
annuity  of  50 /.  aflTured  to  him  for  100  years,  if^.  and  his 
wife  and  four  of  his  children  (hall  fo  long  live.  Per  Cur  J* 
this  is  not  within  the  ftatute  of  ufury  ;  fo  if  there  had  not  been 
any  condition.  But  care  is  to  be  taken  that  there  be  no  com- 
munication of  borrowing  any  money  before.     . 

Ma£$H  V.  Abdy,  in  Show,  Rep,  Lord  Chief  Juftice  Holt  faid  in 
that  cafe,  thai  a  dying  infix  months  was  no  haxardy  and  therefore 
ufurious.  This  is  very  material  for  my  argument,  becaufe  it 
implies  ftrongly,  if  it  had  been  a  real  hazard,  it  had  been 
no  ufury. 

A  bottomry  bond  is  admitted  by  the  other  fide  to  be  a  ha- 
zardous contrail,  but  faid  not  to  be  within  the  ftatute,  be- 
caufe allowed  for  the  fake  of  trade. 

I  do  not  take  this  to  be  the  reafon,  the  true  ground  of  the 
allowance  in  courts  of  juftice,   the  lender  Is  to  be  paid   for  a    . 
bona  fide  rifque,  and  all  turns  upon  this,  whether  a  colourable 
contrail  to  avoid  the  ftatute. 

In  the  cafe  of  Joy  v.  Kent,  in  Hard,  the  bottomry  contra^  was 
put  upon  the  fame  footing  with  other  contingent  contracts, 
and  within  former  cafes,  becaufe  it  was  merely  colourable. 

The  true  point  therefore  on  which  the  prefent  cafe  muft  turn 
189  whether  the  contrad  between  Mr.  Spencer  and  the  defendant 
was  for  thefioan  of  money,  and  whether  more  intereft  was  ori- 
ginally meant  to  be  taken  than  legal,  and  if  merely  colourable, 
and  a  device  to  avoid  the  ftatute  ? 

Vol.  I.  Y  firjl. 
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Firfly  The  contra£b  here,  upon  the  face  of  it,  is  not  a  con- 
trad  for  any  thing,  but  merely  a  contingent  bargain. 

Secondly^  Nothing  that  can  fticw  it  to  be  otherwifc^  either 
from  the  circumftances  of  Mr«  Spencer  at  the  time,  or  the  light 
he  (lood  in  with  regard  to  the  Dutchefs  oi  Alarlb^rougb. 

No  pretence  that  the  defendant  made  any  agreement  fa^  ttiould 
have  the  10,000/.  on  any  other  contingency,  but  Mr.  ^/m« 
cer\  furviving  the  Dutchefs  of  Marlborough, 

It  is  objected  that  this  is  a  loan,  becaufe  the  wpr4  Und  is 
made  ufe  of  by  Mr.  Spencer  to  Mr.  BackwelL 

The  word  loan  makes  no  difference  j  it  is  a  commynication 
only  between  (he  parties  on  a  corrupt  agreement  to  avoid  the 
ftatute,  upon  which  it  turns.  The  word  borrow  here  makta  ne 
difference,  for  fuppofing  he  had  faid  to  fell^  this  coMrt  would 
equally  have  judged  whether  it  was  ufury,  and  it  muft  be.tliei^iia 
fide  intention  of  the  party  advancing  mu ft  determine  th^  nature. 

As  the  defendant  took  it  altogether  upon  the  contingency, 
I  will  now  confider  the  nature  of  the  contingency,  which  is 
faid  to  be  fo  totally  difproporcionate,  Spsncer  being  only  3O9  ^' 
the  Dutchefs  78  years  of  age  ;  and  on  this  account  fo  glaringy 
that  it  muft  be  a  grofs  fraud  and  impofition. 

Mr.  Spencer^  as  is  proved  in  the  caufe,  was  at  that  tioK  of 
a  bad  conflitution,  according  to  the  judgment  of  perfons  experi- 
enced in  thefe  things,  broken  by  an  intemperance  with  wo^neQ^ 
an  intemperance  in  wine,  and  an  obilinate  continuance i^  it;  and 
when  he  was  told  it,  faid  Ideftre  to  live  no  longer  than  v^U  Jamca* 
pable  of  following  ibis  courfe  of  life.  The  Dutchefi^  of  Afarlb^^b 
indeed  78  years  old,  butin  point  of  coiifiitution  extremely  lU!;ely 
to  live  many  years;  and  fuppofing  Mr.  Spencer  was  underfbod 
then  to  be  in  a  confumption,  and  known  to  be  fo  in  tbeopioioo 
of  eminent  phyficians,  will  your  Lordjhip  fay  this  con t raid  was 
fo  very  difproportionate  ?  But  we  do  not  go  upon  meer  (uppo- 
fition,  for  be  actually  died  in  ten  months  time  after  the  DuN 
chefs,  not  in  a  common  way,  but  with  a  broken  conftit^tioii. 

Upon  a  computation  at  the  time  this  money  became  due,  in- 
tereft  upon  intereft,  and  infurance  at  5  percent,  only,  brings  it 
to  9630  /.  fo  that  if  the  Dutchefs  oi  Marlborough  had  lived  fix 
months  longer,  the  defendant  would  have  been  a  lofer,  and 
this  too  upon  a  fuppoiition  the  defendant  could  have  infured  at 
5  per  cent,  but  no  evidence  he  could  have  done  it  at  this  rate* 
Lord  Mountforty  who  has  been  examined,  and  underftands  thefe 
things  extremely  well,  faid  in  May  1738,  he  lopked  upon  Mr* 
Spencer"*^  life  to  be  fo  bad,  he  would  not  advance  money  on  any 
terms  ;  no  body  therefore  befides  the  defendant  would  have 
advanced  any  money  upon  this  contingency.. 

Having  flated  thus  much,  I  will  now  come  to  the  next  pointy 
the  confideration  of  the  cafe  as  it  ftands  on  the  foot  of  equity.  I 
will  firft  confider  it  on  the  original  contrafl:,  and  fecondly  on  the 
a<Sts  that  have  been  done  to  confirm  it,  and  hope  to  ihew  it 
was  a  fair  bargain  in  the  beginning,  or  if  not  fo,  Mr.  Spencer^ 
who  could  give  up  this  advantage,  has  doncitby  fubftqucnt  afls. 

The 
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The  generat  principle  laid  down  on  the  other  fide^  that 
this  is  an  unconfcionable  bargain,  is  from  the  manner  of  ob- 
taining it.  The  laft  confideration  is,  whether  it  be  fuch  a 
Contrad  as,  independent  of  fraud,  iniquity,  and  unfairnefs^ 
cmgbt,  for  the  pubiick  good,  to  be  fet  afide? 

The  defendant  at  the  time  was  a  total  ftranger  to  Mr*  Spencer^ 
fo  fworn  by  himfcif  in  his  anfwer,  and  no  evidehce  to  the  con- 
trary, in  no  fhape  whatever  a  perfon  who  has  been  looking  out 
for  young  gentlemen  to  draw  them  into  fchcmes  of  this  kind, 
not  of  tbc*defendant*s  feeking,  but  fought  out  by  Mr.  Back* 
fve/lj  Mr.  Spencer*^  agent.  He  did  not  look  upon  it  as  a  benefi- 
cial bargain,  but  abfolutely  refufed  it,  and  was  prefied  to 
accept  it.  ' 

It  is  not  pretended  Mr,  Spencer  was  a  weak  man,  or  liable 
to  be  impofed  upon  ;  nay  more,  they  do  not  fo  much  as  charge 
impofition  in  their  bill :  Not  a  young  man,  not  under  the  care 
of  a  parent,  married,  not  wanting  an  eftate,  had  then  very  near 
8000  /.  a  year  in  land,  2000  /.  per  ann.  long  annuities,  1 0,000 /• 
fettled  dn  his  marriage,  an  intereft  in  it  to  himfelf  for  Ihfe,  at 
leaft  400  /•  a  year  more,  a  leafehold  eftate  of  120  A  a  contingent 
intereft  in  the  fum  of  30,000/.  which  was  left  to  the  Countefs 
of  Sunderland  by  her  hufband,  with  a  power  to  difpofe  among 
fuck  of  his  children  as  ftie  ihould  think  fit,  a  great  perfonal 
eftate  in  furniture,   pidlures,  &fc.  befides. 

What  then  was  his  neccfflty  ? 

He  wanted  this  fum  to  pay  tradefmen  only.  It  is  proved  in 
tbecaufe,  he  hated  gaming,  and  never  loft  100 /.  at  anyone 
time  in  his  life  ;  it  proceeded  from  an  honeft  principle  to  pay 
debts,  and  if  he  had  advifed  with  his  beft  friends  (I  do  not  mean 
lawyers),  and  had  ftated  how  his  affairs  were  fituated,  and  there 
was  no  other  way  of  raifing  it,  would  his  friends,  or  even  ihelaw 
lay.  You  (hall  not  raife  it,  becaufc  you  can  only  do  it  in  this  way? 

It  IS  objected,  be  is  a  young  heir^  and  compared  to  fever al  cafes ^ 
and  thtrefhriy  faid  Mr,  Clarke,  here  is  now  a  general  rule  or 
prindpli  on  which  this  court  can  determine  it  to  be  a  void  contra^p 
Bat  1  fee  no  fuch  inference  as  he  endeavours  to  draw  from  it* 
//  is  faid  too  there  was  a  perfon  who  in  1 743  infured  Mr.  Spencer's 
life  at  5  per  cent. 

This  was  not  a  pubiick  office  but  only  an  under-writer, 
who  might  not  know  the  ftate  of  his  health,  for  they  are  not 
Very  cautious  in  infuring  ;  we  (hall  fhew  an  application  to  the 
royal  infurance  office,  and  they  would  not  infure  his  life  at  all. 

There  is  not  any  one  of  the  cafes  but  what  will  turn  upoa 
this  principle,  that  there  was  fraud  and  impofition^  and  if  no 
adual  fraud  here,  nor  implied  prefumptive  fraud,  there  is  no 
groan<l,to  relieve  upon.  The  very  foundation  the  common 
Jaw  goes  upon  to  get  rid  of  the  ftatute  de  donisj  and  for  which 
the  ndion  of  a  common  recovery  is  introduced,  was  for  the 
fake  of  a  man's  being  impowered  to  pay  his  debts. 

Ic  is  faid  Mr,  Spencer  had  very  great  expedations. 

Y  a  Afli 
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And  yet  the  will,  under  which  he  took,  was  not  in  being 
at  the  lime  of  this  bargain,  but  was  made  feveral  years  after. 
I  (hall  now  take  notice  of  the  cafes  cited  for  the  plaintiffs. 
fFaller  v.  Dalty  i  Ch,  Caf.  276.  The  court  relieved  there  upon 
ai  very  grofs  impofition,  and  was  even  within  the  ftatute  of  ufury. 
Bernty  v.  Beak^  2  CA.  Caf.  1 36,  It  was  determined  likewife  for 
--  the  fame  reafon  \  there  wine  was  palmed  upon  the  plaintiff,  when 

be  wanted  money,  valued  too  at  700  /.  and  fold  for  360  /•  only. 
Berney  v.  Tiforty  2  Fentr.  369.  there  was  alfo  a  grofs  fraud. 
Batty  V.  Loydy  i  Vern.  141.  the  reafon  Lord  Keeper  North 
gives  at  the  end,   makes  it  a  material  cafe  for  the  defendant; 
tbis^  faid  A/,  ii  thi  common  cafe ;  pay  me  double  tntereft  during  my 
life^  and  you  Jhall  have  the  principal  after  my  deceafe. 

Becaufe  perfons  apply  for  money,  and  cannot  get  it  juft  on 
the  terms  they  would  wiih^  that  is  no  reafon  for  a  court  of 
equity  to  interpofe. 

Nott  V.  i/;7/,  I  Vern.  167.  the  court  relieved  there,  becaufe 
it  was  an  unrighteous  bargain  in  the  beginning,  and  nothing  af- 
terwards could  help  it,  and  did  not  go  at  all  upon  the  con- 
tingency. 

The  earl  of  Ardglajfe  v.  Mufchamp^  I  Vern.  75,  135,  237.  a 
mofV  extravagant  impofition  in  that  cafe. 

Bill  V,  Price,  i  Vern.  467.  went  altogether  upon  impojing  e»* 
travagantly  on  young  men^  hy  taking  five  for  one. 

James  v.  Oades,  2  Vern.  402.  fet  afide  becaufe  againft  eon^ 
fcience^  not  becaufe  contingent. 

Twifleton  v.  Griffith,  i  Wms.  310.  the  court  reliividy  be* 
cavfe  this  was  the  cafi  of  an  heir  who  was  lefs  upon  his  guards  by 
being  /educed  from  his  parents  ;  and  was  hefides  a  growing  ivilf  an 
impofition  too  by  a  perfon  under  a  pretence  offriendjhipy  by  getting 
him  from  his  father, 

Berney  v.   P///,  2  Vern.  14,    the  court   there  went  merely 
upon  the  unconfciablenefs  of  the  bargain,   which  (hews  they 
confidered  it  as  fraudulent,  and  therefore  thefe  cafes  amount 
to  no  more  than  relieving  againft  fraud. 
^     Mr.  Clark  concluded,  that  the  court  would  confider  the  na- 
'*  ture  of  the  bargain,  and  determine  upon  reafons  of  publick  in- 
.«•  convenience;   but  Mr.  IVilbraham  faid  rightly,  no  certain  rule 
*can  be  laid  down,  becaufe  that  rule  itfelf  would  be  attended 
-  *  with  dangerous  confequences,  when  applied  to  other  cafes, 
.  '      and  that  even  the  legiflature  could  not  reach  it,  and  if  fo,  it 
.  ^  is  ftrange  to  fay  this  court  can  meet  the  mifchief, 

*  pudet  hac  opprobria  nobis^ 

r  :  Et  did  potuife^  et  non  potuijfe  refelli. 

It  Is  faid,  wherever  there  is  a  private  clandeftine  contrad  or 
marriage,  contrary  to  the  original  proper  contraft,  the  court 
will  relieve  the  \txy  particeps  criminis. 

But  the  ground  the  court  goes  upon  there,  is,  that  there  can- 
not be  fuch  a  cafe  without  fraud  in  it,  and  wherever  there  is 
a  fraud,  it  is  impoffible  to  put  a  cafe  in  which  the  court  will 
not  relieve, 

Another 
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Another  cafe  has  been  put  of  attorney  s>  while  theirclienfs  are 
ki  diftrefs,  and  in  thofe  circumftances  prevailing  upon  them  to 
enter  into  an  unconfcionable  agreement^  as  in  the  cafe  of  jfa^ 
pbit  Crooie,  where  your  Lordfhip  relieved  on  the  fecond  hear-* 
ing,  tho'  on  the  firft,  you  doubted  whether  you  could  doit* 

fiut  in  this  cafe,jhough  the  party  had  paid  tl^  money  to  an 
attorney,  the  court  will  relieve  upon  general  principles^  his  be- 
ing fuppofed  to  be  more  knowing  than  his  client^  andtherefoie 
made  thecontrad  with  his  eyes  open. 

A  man  may  contrafi  on  a  future  contrngency,  a  mere  poiS- 
hility :  I  am  confidering  then  upon  what  genera)  grounds  your 
Lordibip  will  proceed.  Will  the  court  lay  it  dowii  for  a  rule^ 
that  Mr.  Spencer  could  not  have  difpofed  6f  a  contingency  on  the 
death  of  father  and  mother,  or  grandmother  I  Will  &  court  &y» 
that  a  man  ihall  not  difpofe  of  an  expectation  I  T^  cafe  clHahJm 
V.  Trevory^JFms.i^i.  is  a  ftrong  authority,  to  ihew  that  a  con* 
tingent  or  hazardous  bargain^  will  be  decreed  in  fpecie  in  equity* 

A  man  cannot  at  law  fell  an  intereft  in  an  eftate^  but  he  maj 
contra^,  and  judges  have^been  a/tutiy  as  Lord  Hdart  £kkl  m 
another  cafe,  by  introducing  common  recoveries  to  grve  people  a 
power,  for  the  fake  of  ^the  publick  convenience^  to  difpofe  of  a 
reverfionary  intereft. 

In  every  cafe,  where  it  is  necefiary,  acourtofequity  will  re* 
lieve,  and  if  they  do  not,  I  will  venture  to  fay,  h  is  not  fuch  a 
cafe  as  is  really  and  fubftantially  neceflary :  But  if  your 
I^ordfhip  fhould  determine  in  the  manner  the  platntiPs  coniirel 
defire,  it  would  be  determining,  that  a  perfon,  \n  the  fame  fitua* 
tion  with  Mr.  Spencer^  cannot  for  the  beft  purpofe  in  the  woiId» 
the  pigment  of  deUsy  enter  into  fuch  a  contrad. 

I  ihall  coniider  next  the  point  of  confirmatioa  by  fubfequeat 
afis. 

My  firft  pofition  is,  that  Mr,  Spencer  bad  a  right  ta  reteafi  anj 
denumds  be  bad  upon  anotber. 

He  has  not  only  ratified  it,  but  eftablilhed  it  upon  terms, 
though  I  will  allow  at  the  fame  time,  this  judgment,  as  well  as 
any  other  contrad,  is  capable  of  being  fet  afide  ;  but  then  it 
muft  be  upon  the  original  contraS  being  founded  in  fraud. 

It  is  obje^ed,  that  at  the  time  of  the  latter  tranfaAion,  he 
was  under  the  fame  neceifity. 

This  is  clearly  contradided  in  evidence.  It  is  faid  too,  he 
was  under  the  preflure  of  debts,  but  is  that  a  reafon  for  fettmg 
afide  every  particular  contra£t ;  the  judgment  here  given  in  the 
fireeft  manner :  Mr.  Spencer  himfelf  fent  for  Sir  AkreAam  JanJ^ 
fenj  nor  is  there  even  a  fufpicion,  Mr.  Spencer  thought  the  de- 
fendant had  done  any  thing  contrary  to  the  niceil  notions  of 
honour. 

Lord  Talbot  in  the  cafe  of  Cole  v.  Gibbons^  3  Wm$.  290.  faid, 
he  could  not  relieve,  becaufe  the  perfon  there,  after  being  fully 
apprized  of  every  thing,  executed  a  deed  of  confirination  of  the 
former  aifignment; 
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The  impoffibility  of  Mr.  Spencer's  being  impofedl  upon  at  the  . 
time  he  confirmed  the  bargain,  is  the  ftrongeft  circumfianctf 
that  can  pofTibJy  be  in  ouc  favour. 

In  the  cafe  of  Standard  v.  Medcalf,  which  came  firft  before 
Lord  Talbot^  and  afterwards  went  up  into  the  houfc  of  lx>rdt,  hit 
LordQiip  thought  it  a  fraudulent  tranfaftion,  and  faid,  if  it  de- 
pended only  on  the  fettlement,  he  would  have  relieved^  but  the 
will  tdkes  ofFfrom  it,  becaufe  {be  has  done  that  volunurtly,  and 
ihews  the  fairnefs  of  the  former  contraft  :  The  prefcRC  is  i 
much  ftronger  cafe,  for  there  was  nothing  fraudulent  in  the 
original  tranfadion,  aiid  therefore  a  voluntary  coafirmatioii 
will  have  dill  the  greater  weight  with  the  court. 

(#)  IJix,  Murray.      Mr*  Soliciior  general  {a)  for  the  defendant. 

The  firft  queftion  is.  Whether  the  bond,  taken  a&  It  ftooi 
originally,  was  a  void  bond  at  law,  by  reafon  of  the  ftatutet 
of  ufury,  and  if  it  was,  I  would  not  take  up  the  tiiBeof  tbe 
court,   in  arguing  on  the  fubfequent  franfaAions. 

The  fecond  queftion  is.  Whether,  on  the  head  of  equity) 
this  court  can  fttafide  a  legal  contfafbon  the  ground  of  tbede-. 
fendant  having  afted  unconfcionably. 
If  both  thefe  are  againft  the  plaintiflTs. 
A  third  queftion  has  been  made,  that  fuppofing  it  to  be  |Ood' 
sn  law,  and  in  confcience,  whether  the  court  fliall  not  fet  il 
afide  on  political  reafons« 

I  will  endeavour  to  (hew  hereafter,  why  fuch  aground  of  A^- 
termination  is  impoilible  in  this  court,  but  at  prefent  beg  leave 
to  inAft,  this  is  as  honeft,  as  fair,  and  confcientious  a  bargain 
$u  could  be  made  of  the  contingent  kind. 

Firji,  I  fhall   take  notice  of  the  circumftances,  character, 
and  fituation  of  life  of  the  obligor. 
Secondly,  The  fame  as  to  the  obligee* 

Thirdly^  The  motive,  or  reafonablencfs  of  it,  under  hlfr  fi- 
tuation then,  to*folicit  fuch  a  bargain. 

Fourthly,  The  manner  in  which  it  was  propofed,  and  brought 
to  a  conclufton. 

Fifthly,  The  fairnefs  and  equity  of  the  price,  according  to 
the  probabiiicy  at  the  time,  and  the  event  which  has  happened' 
fince. 

Sixthly,  The  opinion  Mr.  Spencer  had  of  it,  in  his  private 
thoughts,  even  down  to  the  laft  moment  of  his  life, 

Firji,  As  to  circumftances,  which  are  always  material  in 
thefe  cafes* 

As  to  Mr.  Spencer^s  underftanding,  he  is  not  charged  by 
the  bill  to  be  weak,  nor  likely  to  be  impofed  upon,  nor  that 
he  was  impofed  upon. 

Mr*  Spencer  was  then  turned  of  30,  no  heir  of  any  fort^  *t 
that  time  had  np  father,  but  was  himfelf  the  father  of  a  fa- 
mily} W4S  in  no  ftate  of  difobedienge  with  grandmother,  iifl^ 
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cle,  or  any  other  relation  ;  never  gamed  in  any  part  of  his 
life;  never  loft  300 /.  in  his  life,  put  it  all  together. 

It  is  material,  that  he  had  then  taken  up,  and  was  grown 
more  temperate. 

Another  fort  of  circumftance  is,  that  of  fortune. 
Poffefled  of  a  fine  family  feat,  park,  &c.  an  eftate  in  land  of 
5000/.  a  year,  had  the  intereft  of  10,000/*  reverfion  to  him- 
felf  in  fee  for  \^ant  of  younger  children,  and  he  had  no  younger 
children,  had  a  right  in  2000/.  exchequer  annuities,  a  chance 
in  a  fum  of  30,000/.  a  hope  or  expeflation  from  the  dutchefs 
of  Marlborough  ',  he  had  plate,  jewels,  tffc.  fit  for  his  rank  ; 
fo  that  befides  his  perfotial  eftate,  and  his  expe(^ations  from 
the  dutchefs,   he  had  at  that  time  7500/.  a  year  for  life. 

He  was  a  younger  brother,  and  a  commoner,  and  yet  had 
3000/.  a  vear  more  than  the  eftate  of  the  family  had  ever 
been,  to  lupport  the  honour  and  title. 

From  all  the  evidence  in  the  caufe,  he  was  addi6ied  to  wo- 
men and  wine,  but  reclaimed  two  years  before  he  entred  into 
this  bargain. 

People  hafve  as  many  ways  of  running  out,  as  getting  eftatesy 
uhaccouhfable  how :  He  had  contra6led  20,000/.  debts,  and 
debts  (o  tradefmeO)  as  is  infifted  on  our  fide ;  the  witnefles  fwear 
that  he  was  prefled  by  tradefmen,  and  that  the  debts  amounted 
to  this  fum.    ' 

The  plaintiffs  flicAild  have  adapted  their  interrogatories  to 
this  point,  who  was  he  indebted  to  ? 

flirdfyy  The  motive,  or  reafonablenefsof  it,  £^c. 
Fie  might  very  properly  fay,  juftice  obliges  me  to  pay  them ; 
it  is  fcandalous  not  to  pay  them  |  it  debafes  a  man  of  figure  and 
fortune. 

Another  motive  was,  that  the  clamour  might  not  reach  the 
ears  of  the  dutchefs  of  Marlborough. 

Could  he  have  had  theafliftanceofallhis  relations,  nay  if  he  had 

hadthehonbur  and  happinef$ofconfultingyourLordfhip,,attend- 

ed  as  you  are,  could  he  have  been  better  advifed  in  his  fituation  ? 

He  mufi  have  done  it  by  felling  his  reverfion,  and  chance  on 

the  death  of  the  dutchefs,  either  on  fingle  or  junSim  annuities. 

No  man  would  have  advifed  him  to  fell  his  perfonal  eftate, 
family  piSurcs,  jewels,  tffc.  This  is  difgraceful,  and  would 
have  been  rcjeded  by  the  whole  family. 

Could  he  have  paid  it  out  of  the  annual  profits  of  his  eftate, 
how  muft  he  live  in  the  mean  time  ?  Befides,  the  clamour  of 
tiradefmen  would  have  continued,  for  they  would  not  have  ftay- 
cd  till  the  money  was  raifed  in  this  manner. 

But  why  (hould  he,  at  the  age  of  30,  pinch  for  the  fake  of  a 
fon,  who,  at  21,  will  be  mafter  of  30,000/.  a  year. 

The  next  confideration  is,  the  point  of  a  fingle  or  juni^im 
annuity. 

Whoever  wants  fuch  a  contrail  muft  pay  for  it.  If  a  man 
fells  an  annuity  for  his  own  life,  the  price  of  middle  age  and 
good  health  never  exceeds  above  feven  years 5  but  if  the  fime 
man  wants  to  buy,  he  gives  14  years,  15,  and   in  one  cafe^ 

y  4  pto^t^ 
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proved  in  the  caufe  to  have  happened  in  1743)  fixteen  or  fe** 
venteen  years.  If  the  life  is  a  bad  one,  he  is  made  to  abate  in 
proportion^  take  it  at  the  common  price,  he  muft  have  paid 
1000/.  a  year  for  7000/.  at  the  beft. 

I'hefe  reafons  would  have  xlifTuaded  him  from  dealing  in  an« 
nuities. 

Should  he  have  fold  his  reverfion  ? 

There  was  a  chance  of  his  having  another  fon,  nay,  his  fon't 
marrying  under  age,  and  having  a  fon. 

Couid  he  have  fold  the  chance  under  Lord  SunderlaniP^wilU 

He  could  not  have  fold  it  for  any  thing;  and  yet  he  had  a 
chance,  if  lady  Sunderland  died  without  appointment,  orihould 
make  a  void  one ;  and  a  bill  is  now  depending  here,  whether 
thi  appointment  (he  Has  made  is  good: 

One  thing  more  left,  the  hope  from  the  dutchefsof^<ir/ft«iin;(i^« 

It  has  been  faid,  that  from  the  hatred  of  the  dutchefs  of  Marl* 
heroughj  as  well  as  her  love,  he  had  almoft  a  certainty  of  very 
great  advantages, 

Suppofe  he  had  faid,  I  will  live  frugally  for  the  future,  and 
pay  my  debts  with  money  raifed  out  of  my  income,  rather  than 
mortgage  my  expe£tations ;   I  (hould  have  thought  his  reafon$ 

J'uft  ;   but  fiill  if  he  had  not  taken  this  method,  would  he  not 
tave  been  liable  to  an  execution  ?   where  the  fineft  piAures  fell 
by  the  yard,  befides  the  infamy  of  it. 

Tbefe  being  his  circumfiances,  the  next  confideration  is  as 
to  the  circumftances  of  the  defendant. 

No  charge  in  the  bill,  either  as  to  his  condition,  charader,  or 
manner  of  dealing;  if  he  had  made  another  bargain  of  the  fame 
kind,  it  was  material  to  have  charged  it ;  he  was  not  perfonally 
acquainted  with  Spencer^  was  no  companion  in  any  extrava- 
gance  that  might  create  the  debt,  nor  did  he  partake  of  it  after- 
wards by  living  with  him  :  He  cannot  therefore  be  faid  to  be  a 
devourer,  and  to  be  lying  in  wait  for  that  purpofe  :  Is  his  pro« 
perty  then  to  be  taken  from  him>  becaufe  there  may  hefuch  a  man  f 
His  charader  in  every  refpef):  ftands  clear  and  unimpeached. 

When  Mr.  Spencer  had  engaged  fo  far  as  todeiire  a  bargain 
of  this  fort,  he/ormf  him/elf  y/hzi  he  thinks  the  fair  price,  and  wa| 
not  haggled  into  it.  Afterwards,  by  his  friends  and' agents  be 
propofes  to  any  one  who  would  buy  it,  and  was  refufed  by  feve** 
ral  perfons,  becaufe  it  was  not  an  advantageous  one. 

Fourthly^  The  manner  in  which  it  was  propofed,  and  brought 
to  a  conclufion. 

The  offer  fent  to  Sir  Abraham  Janjfin^  and  propofed  in  the 
6rft  moment,  as  a  conditional  bargain  :  In  one  event  a  certain 
lofs,  in  another  a  very  probable,  but  uncertain  gain,  if  Mr, 
Spencer  and  the  dutchefs  both  Jived  many  years  ;  He  confidered 
not  only  the  age  of  the  parties,  but  their  manner  of  life.  If 
he  had  bought  upon  lives  without  knowing  fomething  of  theiDj 
it  would  have  been  a  ground  for  a  commiiBon  of  lunacy  s  the 
propofal  ilmply  accepted  of  by  defendant,  without  tacking  an^ 
mc  condition  of  bi$  QWn« 
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FtftUyy  The  fairncfs  and  equity  of  the  price,  iic.  and  now 
the  adual  event. 

Whoever  buys  on  a  life,  muft  have  a  particular  regard  to 
the  conftitution  and  manner  of  life,  and  age  of  the  perfon. 
Mr.  LoubieTy  who  has  been  examined  in  the  caufe,  and  is  a  di- 
reSor  of  the  London  infurance,  fays,  unlefs  all  thefe  circum- 
ftances  concur,  they  never  will  infure  at  the  publick  offices. 
As  to  the  objection  of  inequality,  the  bargain  itfelf  fuppofes 
an  inequality,  and  that  the  Dutchefs  of  Marlborough  would 
die  firft,  otherwife  no  money  ought  to  have  been  paid  ;  but  it 
fhould  have  been,  I  lay  you  a  wager  of  5000/.  the  Dutchefs 
of  Marlborough  dies  firft,  fuppofing  it  equal. 

The  Dutchefs  of  Marlborough  took  more  care  of  her  health 
than  moft  people ;  Mr.  Spencer  was  intemperate  in  wine  and 
women.  Mr.  Middleton  the  furgeon  proves  he  would  not 
forego  his  pleafures,  for  any  advice  with  regard  to  health, /^r 
am  bis  taking  the  liberty  to  tell  Mr,  Spencer,  that  if  he  went  on  in 
bis  irregular  courfe^  or  did  not  alter  bis  way  of  life^  hi  would  ii^ 
Jlrty  btmfilfi  he  defvred  Mr.  Middleton  would  not  trouble  bimfelf 
about  it  J  for  that  he  did  not  deftre  to  live  longer  than  bis  conftitU" 
tion  would  inable  him  to  live  in  the  manner  he  liked. 

Mr.  Sfencer  had  frequent  venereal  diforders,  and  in  theij  fe- 
verity  ;  and  infurance  offices,  let  it  be  whofe  life  it  will,  de- 
dufi  two  years,  when  a  perfon  has  gone  through  fuch  a  ihock 
to  his  conftitution.  He  was  carelefs  of  his  health  $  for  if  he 
heated  his  blood  with  fitting  up  the  night  before,  he,  next 
morning,  frequently  appeared  to  his  friends  in  the  night*gown 
he  brought  into  the  world  with  him  :  He  was  afflided  with 
the  rheumatifm  from  Jugufi  17399  and  fome  part  of  17419  and 
falivated  in  the  November  of  that  year  :  Two  witnefles  indeed 
fay,  he  was  hale  and  found  till  within  ten  months  before  his 
death  ;  and  yet  others  fay,  he  was  but  a  twelve-month  before 
his  death  very  ill ;  his  complaint  of  want  of  appetite  and  in- 
digefUo^  carried  him  to  Bath ;  thefe  were  notorioufly  the  ef? 
feds  of  former  drinking  and  a  broken  conftitution,  and  not 
fudden  diforders. 

Phyficians  are  not  certain,  nor  infallible ;  they  pronounce 
people  dead,  and  yet  they  recover  and  bite  them.  Sir  Scipio 
mUj  after  he  was  given  over,  lived  24  years,  and  annuities 
were  held  on  his  life  :  Every  body  looked  on  the  Dutchefs's 
life  as  very  good,  and  Mr.  Spencer*s  very  bad,  at  the  time  of 
the  bargain ;  for  a  common  rheumatifm,  the  grand  relief  z 
very  uncommon  remedy ;  it  certainly  was  the  ill  confequences 
of  former  intemperance,  fo  inveterate  as  to  get  into  his  bones, 
and  yet  could  not  come  at  the  root  of  it.  In  1744,  he  drank 
drams  and  fmall  beer  in  the  morning. 

Did  not  the  defendant  then  run  equal  rifque  ?  Take  it  on 
the  event  of  deaths,  the  Dutchefs  of  Marlborough  lived  fix 
years  and  a  half,  and  Mr,  Spencer  only  20  months  more  ^  he 
dies  thro*  want  of  care,  and  ihe  of  old  age. 

It  is  difficult  to  fay,  what  the  rifque  was  equal  to ;  they  have 
endeavoured  to  ihew  for  the  j>laiatiffs|  Sir  Abraham  Janjfen 
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could  have  infured  Spencer's  life,  during  the  Dutchefs  otMarU 
borough\  for  5/.  percent,  but  have  examined  only  Stephen  Lof* 
tin  to  this  particular,  and  it  is  very  material  that  they  might 
have  examined  many  more ;  and  material  too,  that  Lofiin  does 
not  fay,  he  inquired  into  his  health  and  manner  of  life  before 
he  infured  :  For  argument's  fake,  I  will  fuppofe  the  defendant 
could  have  infured  at  5/.  per  cent.  He  muft  ,fo  infure  as  to 
have  all  his  money  back  ;  he  muft  infure  the  principal,  intereft 
and  premium ;  intereft  muft  be  computed  on  intereft,  and  no 
other  way  of  doing  it,  for  if  I  lend  at  5/.  per  cent,  and  am  not 
paid  till  the  end  of  fix  years,  I  have  not  5/.  per  cent,  for  my 
money  :  Bifliops  leafes  are  computed  on  this  footing,  fo  in  this 
court  between  tenant  for  life  and  reverfioner,  not  an  equal 
computation,  for  the  advantage  is  againft  the  reverfioner. 

Suppofe  intereft  and  prsemium  infured  the  firftyear,  intereft 
upon  intereft  and  praemium,  and  intereft  on  that  the  fecond 
year,  and  fo  to  the  Dutchefs  of  Marlborough's  death,  it  woqM 
have  amounted,  the  OSIohr  in  which  (he  died,  to  9663/.  an(t 
be  muft  have  infured  another  year. 

The  bargain,  therefore,  in  all  circumftances  fair  ;  and  in 
no  bargain  whatever  does  this  court  weigh  it  on  nice  rules  of 
equality ;  as  for  inftance,  if  a  man  wants  a  particular  piece 
of  land,  contiguous  to  his  own,  and  gives  30  years  purchafe^ 
the  court  will  not  fet  it  afide  for  that  reafon  only. 

The  plaintiffs  have  not  gone  into  evidence,  to  (hew  Mr« 
Spencer  could,  in  any  time  of  his  life,  have  had  this  money 
en  a  better  bargain. 

Sixthfyj  The  opinion  Mr.  Spencer  had  of  it  in  his  own  pri* 
yate  thoughts. 

He  Jtnew  whether  he  was  handfomely  or  unhandfomelv 
dealt  by,  or  whether  impofed  upon  :  There  were  numberlelt 
declarations  of  his  in  private,  that  he  had  been  fairly  dealt  by: 
None  of  the  witnefTes  fay,  they  heard  the  leaft  infinuation,  he 
ever  complained  of  his  bargain  :  He  writes  himfelf  to  Sir  Jhra^ 
ham  Jan£en^  after  the  death  of  the  Dutchefs  of  Marlbormgb^  to 
bring  a  bond  and  judgment ;  the  defendant,  as  is  proved  in  the 
caufe,  faid,  that  though  he  wanted  the  money,  he  would  not 
diftrefs  him ;  on  which  Spencer  replied,  how  much  more  hand^ 
fome^y  you.ufe  me  than  other  people  do  ;  he  afterwards  pays  the 
defendant  1000/.  in  part,  and  then  another  1000/.  ;  all  theft 
adions  (hew  his  own  private  opinion  of  the  defendant,  and 
that  he  did  not  think  himfelf  under  any  diftrefs  or  influence. 

Lord  Chancellor  ^ikcdj  how  foon  after  the  Dutchefs  of  Aiarf' 
borough's  death  the  money  was  to  be  paid  ? 

Upon  turning  to  Mr.  BackwelVs  depofition,  he  gives  the 
following  account.  That  he  told  i\t  Abraham  J anffen^  Mr. 
Spencer  would  pay  him  10,000/.  at  the  Dutchefs's  death. 

And  therefore,  faid  the  Solicitor-general,  tho*  the  defend- 
ant's anfwer  fays,  it  was  propofed  to  pay  him  10,000/.  at,  or 
fome  (bqrt  time  after  the  death  of  the  Dutchefs  of  Marlborough^ 
yet,  as  there  is  no  evidence  to  contradict  it's  being  liable  to  be 

paid 
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pkH  at  tbe  time  of  her  death,  it  makes  an  end  of  any  qtieftion 
that  might  arife  from  the  payment  being  poftponed  to  a 
further  time. 

The  ufe  that  was  to  be  made  of  this  money  is  very  mate- 
rial^ it  was  for  payment  of  debts,  and  fo  likewtfe  was  the 
application,  for  the  mroney  was  paid  into  L9fun*%  hands,  for 
the  difcharge  of  his  tradefmen. 

To  fay  that  the  defendant  thought,  at  the  time,  there  might 
be  a  difpute  on  the  validity  of  the  contrafb,  is  impoffible,  be- 
caufe  that  is  making  him  a  lunatick ;  for  then  it  was  faying^ 
ooe  way  you  win,  but  every  way  I  ioie. 

The  next  queftion.  Whether  the  contraft  is  void  in  law. 

And  I  agree  with  Mr.  Crowle^  if  void  in  law,  it  is  putting 
it  tipoa  a  clear  folid  foundation  :  A  bargain  for  a  conting^ency^ 
and  no  objedion  made  that  it  is  not  lawful,  and  for  any  con- 
tingency that  is  lawful,  you  may  even  at  law  contra^  :  If  any 
#bjei£lton  at  Law,  it  mull  be  upon  the  ftatute  of  uiury,  where 
a  greater  interefl:  than  the  rate  allowed  is  taken. 

A  notion  prevailed  for  many  years,  that  it  was  not  lawful 
to  take  any  hire  for  money ;  this  was  adopted  from  the  canon 
law,  aiui  even  prevails  to  this  day  in  many  catholick  coun- 
tries. It  is  aftonifhing  how  prejudice  (hould  have  kept  com- 
mon fenfe  fo  long  out  of  the  world  !  Why  is  not  money  a 
co0raiodity»  as  well  as  any  thing  elfe  ?  And  yet  a  very  fen- 
itble  etytlian  Datnat  argues  againft  it. 

^tfiT)p.theeighth,  towards  the  latter  end  of  his  reign,  had  a 
mind  to  get  the  better  of  it,  not  in  a  dired  way,  but  by  fixing 
the  rate  of  ufury,  which  continued  down  to  Queen  AnfC%  time. 

Mr,  Lnk^  in  his  confiderations  upon  redudion  of  intereft, 
feems  ta  think,  for  political  reafons,  the  rate  of  inrereft  ihould 
Siotbe.fixed  at  all,  but  left  to  find  it's  own  rate  of  value  in  the 
market;,  and  being  of  this  opinion,  he  never  lent  or  borrowed. . 

A  contra£^  of  ufury,  is  the  hire  of  money  at  a  certain  price, 
loc  the  life  of  it :  There  muft  be  a  principal,  and  there  «muft 
be,  to  bring  it  within  the  ftatute,  a  rate  of  intereft  exceeding 
what  is  allowed  ;  if  of  another  nature,  not  within  the  ftatute ; 
at  common  law,  a  condition  on  hazard,  and  peradventure  is 
not  within  it ;  fome  old  ftatutes  call  it  dry  exchange. 

Contra£b  on  bottomry  are  not  excepted  out  of  the  ftatute, 
but  depend  on  the  nature  of  the  thing  :  Difcounting  of  notes, 
BO  principal  due  from  difcounter,  which  is  forbore ;  fo  buy- 
ing up  Securities  at  a  lower,  rate,  when  paid,  it  comes  to  more 
than  legal  intereft,  compared  with  what  the  buyer  gave ;  fo 
in  the  cafe  of  annuities  for  life,  or  lives,  where  money  is  not 
to  be  returned.  The  czkof  Fountayne  v.GnmeSy  fo  in  the 
particular  fort  of  infurance,  intereft,  or  no  intereft,  which  is 
only  a  wager,  and  not  within  the  ftatute. 

If,  in  the  truth  and  real  fubftance  of  the  contrad,  the  agrd^- 
ment  be  for  the  payment  of  a  principal  lum,  with  forbearani^ 
and  a  higher  rate,  then  certainly  it  is  within  the  words,  and 
ao  fliift.or  fliape  can  fecure  it ;  all  colourable  fales,  and  co- 
lourable exchanges  ^re  within  it }  no  gontra(^  between  m^itv 
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and  man,  but  may  be  turned  to  a  Jbift.    No  contrirance  cm 
exceed  the  rate  of  intereft,  it  is  abfolutely  void. 

All  the  cafes  that  have  been  cited  prove  this,  that  where 
the  treaty  is  upon  a  contrad  for  ufury,  and  more  is  takea 
than  the  legal  intereft,  no  evaiion  can  fecure  it* 

Clayton's  cafe  came  on  upon  demurrer,  and  confefles  a  cor* 
rupt  agreement,  the  contingency  there  next  to  nothing  ;  and 
this  was  fixed  by  evidence. 
^  In  Mafin  v.  Abdy^  if  the  per  fin  die  within  fix  m$ntbtf  and 
there  the  man  was  in  good  health,  and  the  corrupt  agreement 
pleaded,  and  no  obje&ion  to  the  pleading,  therefore  muft  be 
taken  as  admitted. 

The  cafe  of  Button  v.  Downham  was  alfo  on  demurrer,  and 
the  corrupt  agreement  admitted.  The  reft  are  all  caies  of 
higher  intereft  taken  than  the  z&.  of  parliament  allows. 

Confider  the  prefent  cafe,  and  apply  it  to  the  ftatute. 

What  is  it  on  the  firft  propofal  and  communication  ?  A 
bargain  upon  a  contingency. 

Is  there  a  principal  due  r  No. 

Is  there  a  rate  for  forbearance  ?  No. 

It  has  been  objeded.  That  the  witnefles  fay,  borrow,  lend, 
and  loan,  and  that  thefe  exprei&ons  (hew  it  is  a  contraA  for 
money. 

A  loan,  fays  Mr.  Crowle^  not  confumed  by  the  ufing,  is  call- 
ed commodatum^  as  if  I  lend  a  horfe,  houfe,  6^r.  it  is  gratuitous. 

Another  fort  of  loan  called  mutuumy  as  oil,  wine,  &r.  here 
fomething  is  taken  for  it. 

But  was  the  prefent  ever  propofed  as  a  loan  upon  ufury  7  Or 
as  a  propofal  for  principal  and  forbearance  ? 

I  hope  it  will  not  be  heard  out  of  WeJlminfter'haUy  pray 
advance  me  a  fum  of  money  on  this  contingency,  and  then  it 
will  be  good  ;  but  if  you  had  faid,  pray  lend  me  a  fum  of  mo- 
ney on  this  contingency,  then  it  would  be  bad. 

Suppofe  an  adion  on  this  bond,  could  they  declare  on  a 
corrupt  agreement  ?  Suppofe  they  fet  out  the  whole  tranf- 
adlion  in  pleading,  and  conclude  it  to  be  done  with  a  cor* 
rupt  intention,  could  a  jury,  upon  the  evidence,  believe  this 
to  be  a  forbearance  of  the  principal. 

The  very  rate  of  intereft  depends  upon  the  contingency  itfelf, 
for  no  man  alive  could  fay,  what  would  be  the  rate  of  intereft. 

If  no  contingent  bargain  can  be  made  upon  a  life,  but  what 
is  within  the  ftatute  of  ufury,  that^  I  will  allow,  would  put  it 
for  the  future  upon  clear  grounds  and  folid  foundations. 

I  will  next  confider,  upon  what  rules  of  equity  they  areia- 
titled  to  be  relieved. 

Courts  of  equity  adminlfter  juftlce  out  of  a  confcientioitf 
principle,  therefore  every  cafe  muft  ftand  on  its  own  circum- 
ftances:  No  fraud  here,  or  over- reaching,  nor  any  charge  of 
that  kind  in  the  bill,  or  fuggefted  at  the  bar,  no  evidence  from 
whence  impofition  is  prefumed  :  It  muft  be  fubmitted  then  as 
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between  man  and  man,  whether  Sir  Ahraham  JaJJin  has  been 
guilty  of  any  mifbehaviour. 

They  were  aware  of  this  on  the  other  fide,  and  therefore  have 
gone  on  another  principle ;  that  though  good  in  law  and  in 
confctence,  yet  this  court  ought  to  fet  it  aude  on  principles  of 
politicks,  and  make  this  the  foundation  of  the  jurifdidion  of 
tbis  court,  as  applied  to  thefe  cafes. 

But  this  court  will  never  fay  th^y  exercife  a legiflative  autho- 
rity. If  a  contrad  be  good  at  law,  or  in  confcience,  this  court 
will  not  fet  it  afide.  As  for  inftance,  tht  South-fea  Ccmpany*s 
hulls  and  hears  in  ly 21  could  not  be  fet  aiide  till  the  legiflature 
interpoied,  neither  couId\it  prevent  or  relieve  againft  laying  wa* 
girs  in  political  matters  i  but  an  ad  of  parliament  in  Queen 
j/mte'^s  time  put  a  flop  to  it.  So  as  to  gaming  ;  as  for  inftance, 
fair  hazard  on  the  dice  :  It  is  an  eafy  matter  to  £hew  it  very  de- 
trimental to  the  publick,  and  yet  can  any  cafe  be  cited  where 
the  court  has  relieved  againft  money  fairly  loft,  before  the  late 
a&of  parliament  interfered. 

The  legiflature  has  made  alaw>that  buying  chances  before  it  is 
known  what  they  are,  (hall  be  fet  afide;  this  court  could  notdoit. 
Miftra  fervitus  eji  ubi  lex  eji  vaga.  Nothing  more  miferable 
than  that  rules  of  property  fbould  be  precarious  and  uncertain, 
and  ytty  according  to  the  arguments  of  the  plaintiff's  counfel, 
though  my  contract  is  legal,  and  equitable  too,  it  may  be  for 
fpeculative  reafons  bad  :  This  is  punifbing  a  man  who  has 
done  no  wrong. 

There  are  a  great  many  inftances  alluded  to,  but  no  fixed 
rule  produced  ;  but  it  is  faid  the  court  will  fet  it  afide,  for 
reafons  concerning  the  publick. 

It  is  a  misfortune  attending  a  court  of  equity,  that  the  cafes 
are  generally  taken  in  loofe  notes,  and  fometimes  by  perfons 
^who  do  not  underftand  bufinefs,  and  very  often  draw  general 
principles  from  a  cafe,  without  attending  to  particular  circum- 
ftances,  which  weighed  with  the  court  in  the  determination  of 
thefe  cafes. 

If  a  truftee  properly,  and  honafide^  agrees  with  the  cejiuiqu$ 
truft^  that  will  take  off  the  prefumption  of  unfairnefs. 

If  a  common  proftitute,  hackneyed  in  the  ways  of  men,  gets  a 

contrad  from  a  perfon  for  her  benefit,  there  arifes  a  prefumption 

ihe  is  making  a  gain ;  it  is  her  daily  trade :  But  if  «  mijlrefs  only, 

who  is  true  to  him,  the  court  will  not  relieve,  for  &e  may  be 

/  prefumed  to  be  impofed  upon,  as  well  as  impofing  upon. 

So  in  marriage-brocage  bonds,  the  relation  who  takes  money 
is  bribed  ;  and  from  fuch  a  byas  on  his  mind,  he  cannot  give  her 
the  advice  he  ought  as  a  relation.  Suppofe  I  treat  with  the 
father  of  a  lady  for  marriage,  and  I  make  a  private  agreement 
to  give  him  a  part  of  the  fortune,  is  not  this  a  fraud  I 

In  the  cafe  of  Sir  Abraham  Elton^  he  engaged  to  pay  a  fum  of 
money  on  his  marriage,  but  as  there  arofe  no  prefumption  of 
fraud,  the  court  would  not  relieve,  but  decreed  him  to  pay  it. 

The  fame  as  to  felling  of  places,  where  there  is  no  leave  to 
fell,  bad,  becaufe  a  breach  of  truft^  but  if  leave  to  fell,  it  will 
not  be  fet  afide«  J^IV^\^xtt 
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Another  inftance  of  gratuities  or  fecurities  toftttorflies  peikl« 
ing  the  bufinefs,  fet  afide. 
a  Tr.  Atk.  »5.       The  misfortune,  as  I  faid  before,  is  layingdown  thefe  as  ge- 
P^  ^^  neral  rules,  when  in  the  principal  cafe  of  this  kind,  Walmefyi. 

B$9thy  htforc  Lord  Chancellor^  2dof^tfyi74i,  ciFCuaiftancts 
bad  great  weight,  even  the  character  of  fapbit  Crdokt  had  great 
weight,  who  was  mare  likely  to  impofe^  than  be  impefed  up9n  ;  bat  I 
never  underftood  that  the  court  has  faid  that  an  mttorney  {hail 
take  no  gratuity,  above  common  fees,  before  a  caufe  is  finally 
ended,  as  fuppofe  a  verdid:  obtained  by  his  -care  and  condud. 

In  JVoedhoufe  v.  SbipUyy  before  Lord  Cbancetlor^  17th  of  MetrA 
1742,  there  is  no  general  rule  laid  down  aboat  bonds  on  ac-^ 
count  of  marriage,  but  the  court  was  of  opinion  there  was  aft 
impofition  in  that  cafe  on  the  father,  and  decreed  rdkf ;  but 
defired  not  to  be  underftood  to  fay,  what  would  be  che  cafe,  if 
fuch  bond  had  been  given  by  two  peT(on9  fuijmrisy  or  imemeifeded. 

I  have  referved  for  the  laft  what  are  calleii  p^-MtSn 

It  is  faid  they  have  relieved  on  this  ground  fingly^  that  no 
heir  (ball  be  allowed  to  make  fuch  contrads. 

But  I  fay  they  relieve  on  the  mifbehaviour  of  the  perfoft  who 
feduces  a  young  man,  and  mdkes  a  bargain  with  z^filius^feaniUaSy 
by  feeding  his  extravagance. 

He  then  cited  Domaty  under  the  head  of  loans,  and  his  com* 
ment  on  the  lejt  Maeedoniana  \  to  (hew  that  the  civil  law  does  not 
extend  it  to  a  perfon  emancipated. 

As  to  the  cafes  cited,  Lord  Nottingham  relieved  upon  evi* 
dence ;  Lord  Keeper  North  thought  he  went  too  far  i  Lord 
Jeffreys  not  far  enougK.  , 

A  man's  natural  temper,  though  ever  fo  able,  will  give  t 
tindhire  to  his  notions  of  evidence. 

In  the  cafe  of  Berney  v.  Fsifclough,  and  others,  the  32  Car.  2. 
I,  fays  Lord  Nottingham  (according  to  his  own  OMinufcript 
from  whence  I  cite  it)  made  him  pay  the  principal  money  bor- 
rowed before  I  would  grant  the  injunftton,  and  at  the  hearing 
I  relieved,  becaufe  fuch  infamous  trade  (hould  be  difcouraged, 
and  in  the  ftar-chamber  was  puni(hable  corporally.  But  his 
Lord(hip  did  not  relieve  the  fame  plaintiff  in  another  caufe 
againft  George  Pitt,  though  bis  advantage  was  three  to  one, 
becaufe  the  father  was  in  good  health  at  that  time,  nor  did  he 
put  it  on  the  difference  between  money  and  wares. 

Lord  "Jeffreys  laid  a  different  ftrefs  on  the  evidence  than  Lord 
Nottingham  did,  and  relieved  for  this  reafon^  and  a£5irmed  the 
decree. 

In  Twijleton  v.  Griffith^  circumftances  too  had  weight.  Did 
not  the  defendant  ftay  till  the  father  was  ill  ?  Did  not  be  take 
bim  out  of  the  father's  hands  ?  This  was  a  mifbehaviour,  and 
had  great  weight. 

In  Curwin  v.  Milneryhord  King  faid  he  was  tied  doWn  by  pre- 
cedents, and  therefore  he  would  not  certainly  have  carried  it  aa 
iota  beyond  the  precedents.  It  is  probable  too  there  were  cir* 
cumftancesin  that  cafe^  becaufe  there  was  a  double  con tiii|;enc]r. 

But 
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But  It  IS  going  a  great  Way  to  fay  a  man  cannot  fell  a  rever- 
fion  ;  Mr.  Spencer  is  notyf//i/i-/i7m//rVw..—p— Shall  nor  man  fell  aa 
eftate  in  jointure  to  his  mother  ? — Shall  no  man  join  in  felling  a 
remainder  ?< — Is  it  poffible  to  fupport  this  ? — No  !  it  cannot. 

The  cafe  of  Batty  v,  Loydy  i  Fern.  141.  never  contradicted. 
I  have  a  note  too  of  a  cafe  where  an  heir  fold  a  contingency,  and 
yet  not  thought  unfaleable.  In  the  cafe  of  Whitfieldv.  ,  an* 
heir  fold  in  t^e  life-time  of  father  and  mother,  there  was  no  dif- 
pute,  but  this  was  fairly  obtained,  and  the  court  decreed  further 
aflurance  by  the  heir,  and  gave  leave  to  make  ufe  of  his  name. 

An  inflance  with  regard  to  an  officer  who  afSgned  his  future 
pay^  came  on  to  be  heard,  and  difcountenanc?d,  becaufe  it  is 
Okcing  the  earnings  of  bis  daily  pay,  before  he  has  it. 

Courts  of  law  allow  them  good  as  contrails,  but  not  aa 
conveyances  ;  a  court  of  equity  goes  farther. 

Thea  what  is  this  public  good  this  rule  they  fo  much  infift 
on,  that  no  man  fliall  fpend  above  bis  annual  income  ?  How  can 
that  he  prevented  ?  Is  it  in  human  nature  ?  He  will  fpend  it; 
men  of  the  beft  fenfe  have  done  it ;  where  will  be  the  pubtick 
utility  ?  where  the  encouragement  to  induftry  ?  Will  the  court 
conlider  every  man  as  a  lunatick  who  exceeds  his  income  ? 
Another  end  perhaps,  to  lock  up  property  for  another  age;  is 
that  defireable  ?  Will  it  procure  money  on  eafier  terms  ?  It  is 
diredly  the  contrary,  and  as  clear  as  any  proportion  in  EncHd\ 
and  I  refer  them  to  Mr.  Locke  in  the  treatife  before  mentioned. 
If  Mr.  Spencer  could  not  have  it  on  thefe  terms  with  any  fecu- 
rity  to  the  defendant,  he  muft  have  diftreifed  him  much  more 
'by  taking  pledges  of  plate,  Cffr. 

It  is  extremely  material  that  the  court  fliould  not  determine  it 
upon  this  laft  ground,  whatever  may  be  their  opinion  as  to  the 
validity  of  the  contrail  in  law,  or  the  confcionablenefs  of  it 
IB  equity. 

Jttne  the  aid,  1752. 
Mr.  NhI  in  reply : 

THE  general  quefiion  is,  Whether  the  fads  in  the  prefent 
cafe  afford  a  reafonable  ground  for  relief  in  a  court  of  eqiii« 
ty  ?  It  i&  admitted  to  be  a  matter  of  great  moment;  firjly  itk 
refpe£l  to  preferving  families  from  ruin,  under  pretence  of  re« 
lieviiig  prefent  want. 

I  will  fhew  that  the  court  may  relieve,  without  infringing 
the  liberties  of  mankind,  or  hurting  property. 

No  man  has  a  right  in  his  own  property  beyond  the  limits  of 
confcience  ;  men  are  bound  to  ufe  their  own,  fo  as  not  to  hurt* 
or  prejudice  another.  I  fet  out  with  this  principle  early  ;  it  is 
laid  down  in  the  cafe  of  Bofanquet  v.  Dafl)W09dy  Caf,  in  Eq.  in 
//W  ^L^r^  Talbot  38.  the  court  may  relieve,  where  the  cafe 
i%  not  ftridly  illegal,  upon  rules  drawn  from  the  cafes  of  nature 
4Rd  reafon.    It  is  allowed,  no  written  law  can  poffibly  take  ia 

a  cafe 
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a  cafe  of  this  kind,  as  they  cannot  poffibly  forefee  vrttj  emer* 
gency.  By  politicks  Mr.  Soiicihr'genfral  mu&  mean  only  pub- 
lick  utility. 

I  will  condder  it  firft  on  the  ftatute  of  ufury,  and  hope  ta 
ihew  it  is  clearly  within  it. 

Ufury  within  the  ftatute  is  fecuring  a  higher  premium  of  g^a 
than  the  ftatute  allows. 

Thcfy  objed  the  fiatuU  meansy  where  the  principal  knt  Uuh 
Tipaid. 

But  here  it  is  double  the  principal  to  be  paid. 

They  would  eftablifh  likewife,  that  it  muji  be  a  cemmunicatim 
rfberrowing  and  lending  of  money ^  and  that  there  was  no  commu* 
nication  here,  on  the  one  party  for  borrowing,  or  for  lending  m 
the  other. 

The  terms  upon  which  the  defendant  did  it  can  make  no  alte- 
ration, for  if  the  original  proceeding  \%for  borrowing  and  UneSng^ 
terms  cannot  make  it  ceafe  to  be  a  communication  for  money. 

Has  not  every  cafe  laid  it  down  that  there  muft  be  no  com- 
munication  for  money  ?  And  though  the  penalty  be  fevere,  yet 
the  ftatute  muft  be  conftrued  liberally ;  then  has  care  been  taken 
here,  that  there  was  no  communication  for  money  ? 

They  have  attempted  to  lay  down  another  rule,  that  where 
the  principal  is  rifquedj  it  is  not  ufurious. 

In  Burton^ ^czk J  ^Co.  held  to  be  ufury  notwithftanding  the 
rifque,  and  nothing  faid  there  of  the  greatnefs,  fmallnefs,  or 
extent  of  the  rifque. 

A  principle  indeed  laid  down  in  the  books,  that  it  is  not  ufu- 
ry if  any  uncertain  gain,  and  left  to  the  honour  of  the  perfon 
if  he  will  pay  more  than  legal  intereft ;  but  if  the  lender  ties  down 
the  borrower  to  pay  more,  hoc  efl  vitiofum. 

The  ftatute  goes  upon  another  principle,  that  contingent  bar- 
gains are  bad,  refervingmore  than  legal  intereft,  unlefs  for  con- 
venience of  trade  and  commerce,  and  reafons  of  publick  utility. 

Serjeant  Hawkin  in  his  Pleas  of  the  Crewn^  when  he  fpeaksof 
the  cafes  on  ufury,  lays  it  down,  it  is  ufury  notwithftanding  the 
rifque,  and  makes  no  diftin£):ion  whether  great  or  fmall. 

It  the  prefent  cafe  Mr.  Spencer  abfolutely  bound  to  pay,  and 
could  not  be  relieved  againft  the  double  payment  at  any  time. 

Principles  of  property  are  to  be  drawn  from  the  general  pur- 
view of  the  ftatute,  and  fuch  as  are  moft  likely  to  meet  with  the 
mifchief 

Meet  with  it  then  !  If  a  Turn  ftipulated  to  be  lent,  be  it  with 
or  without  rifque,  exceeds  the  legal  bounds,  let  it  be  conftrued 
within  the  ftatute. 

A  life  oi  thirty  zg2ATi&feventy'eight  is  too  ftrong,  and  looks  too 
much  like  z/hift. 

They  are  forced  by  this  great  inequality  to  have  reeourfe  to 
another  thing,  that  the  young  life  was  broken^  and  therefore  the  eU 
a  match  for  it. 

Mr.  Backwell  does  not  remember  a  fyllable  faid  about  the 
goodnefs  or  badnefs  of  Mr»  Spencet'%  conftitution>  at  the  time  of 
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the  ftpplieatifMi  to  the  defendaat,  nor  does  he  fay  in  hid  anfv^r^ 
that  he  refufed  to  lend  the  money,  but  that  he  did  it  on  weigh- 
ing and  cpnfidering  the  propofaL 

What  is  the  material  refult  of  this  ?  Why  that,'upon  inquiry, 
he  did  notfin^  therepprt  ofMr.j[^^;7f^r's  declining  health  true, 
aijid  therefore  the  rifque  not  being  fo  great  as  at  iirft  imagined^ 
it  determined  him  to  comply  with  the  propofal. 

The  efFeds  of  his  intemperance,  as  appears  by  evidence,  fuf- 
£ciently  removed  ;  for  his  laft  relief,  for  a  particular  diforder, 
was  in  1752,  fix  years  before  this  contrad,  and  then  the  wit- 
nefles  fay  he  ii|irasofa  ftrong  robuft  conftitution.  Lo/timnd 
Tbomff$n  CsLy  he  was  of  a  found  ftrong  health,  and  therefore 
likely  to  outlive  the  Dutchefs  of  Marlborough :  Thefe  are  their 
own  witnefles  who  were  connected  with  him,  and  in  the  fervice 
tff  his  family.     » 

Anpther  reafon  they  urge  is,  a  perfon  muft  be  calculating  how 
snuch  intereft  they  lofe  iii  the  mean  time  while  the  contingent 
cy  is  depending. 

Very  hard  driven !  foy  they  compute  inUnJi  upon  intereft^  pra^ 
mium  fnr  infuranci^  inUreJi  upon  that ^  and  intereji  too  upon  that  in-^ 
ierefty  and  fo  round  the  compafs,  and  yet,  after  all  this  labour, 
fiallsfhortfome  hundred  pounds  of  the  gains  the  defendant  makes* 

I  would  not  defire  aftronger  proof  of  the  ufurioufnefs  of  this 
contrary  'than  the  hard  ibifts  they  are  put  to  in  order  to  fave  it 
out  of  the  ftatute. 

Judging  by  events  I  always  underftood  to  be  the  worft  rule 
of  judging;  the  only  proper  way.  What  was  the  chance  at  the 
time?  And  Lord  Mountfort  fays,  the  Dutchefs  of  MarlborougV% 
life  was  not  worth  more  than  three  years  purchafe,  and  there* 
fore  her  living  fix  years  is  of  no  weight.  . 

//  isfaid  no  impojkion  is  charged  by  thg  bilL  ) 

The  contraA  is  charged  to  be  ufurious,  and  charged  to  be  ex- 
orbitant, and  that  the  defendant  took  advantage  of  Mr*  Spencer*s 
neceffities  ;  therefore  what  do  they  mean  by  faying,  We  have 
pot  charged  inipofition?  if  not  interms,  yet  neceiTarilyimplted. 

jfs  t§  Mr.  Spencer*  s  great  property,  he  was  only  tenant  for  life; 
as  to  bis  perfonal  ejiate,  he  was  not  in  efie£t  and  fubftance  fui 
jitris^  becaufe  his  fears  of  blowing  up  his  hopes  in  the  Dutchefs 
of  Marlborough  prevented  him  from  making  ufe  of  the  perfonal 
iftati. 

It  is  then  faid,  he  wanted  money  on  a  juji  caufe  for  paying  deifs^ 
and  that  his  heft  friends  would  have  advifed  this  method ;  nay, 
j$ur  Lordjhip  would  have  done  it. 

Lord  Chancellor :  Iivill  relieve  you  from  this  part  of  the  argument', 
J  would  not  for  my  own  part  have  advifed  it  in  any  circumjlances. 

Mr,  Spencer  was  bound  to  pay  it,  even  if  the  Dutchefs  did  not 
leave  him  a  (hilling !  What  would  have  been  his  condition  then  ? 
Is  it  not  clear  he  flaked  his  ruin  on  this  engagement  ? 

No  mention  made  that  he  was  indebted  to  tradefmen  at  the 
time  the  money  was  borrowed;  his  own  private  juftice  might 
indeed  lead  him  to  apply  the  money  in  ibis  manner,  but  it  is 
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nA  fort  of  cxcufe  to  the  defendant,  becaufe  hi  had  hot  thift  yic^ 
in  advancing  it. 

The  defendant  was  engaged  to  keep  it  a  fecret  on  the  princi- 
ple of  Mr.  Spencer^s  dependance  on  the  Dutchefs-  of  MarIbor$ugh^ 
this  therefore  was  putting  him  under  fetters.  No  body  pretends 
that  Mr.  Spencer  did  not  know  the  terms,  or  ignorant  that  he 
was  only  30,  and  therefore  it  was  his  apprehenfion  of  the 
Dutchefs  that  fubdued  him  to  the  impofition. 

I  do  not  difpute  but  that  a  fon  may  difpofe  of  a  reverfion,  but 
that  is  not  the  cafe  here,  it  is  the  hard  fevere  terms  we  objed 
to,  and  in  the  judgment  of  a  court  of  equity,  is  a  fraud  where 
the  relief  does  not  infrmge  on  the  juft  rights  of  mankind. 

WifemarC^  cafe,  a  rifqueon  the  death  of  an  uncle. 

Hereon  the  death  of  a  grandmother,  therefore  why  not 
ftronger? 

It  is  admitted  arguments  of  public  mifchief  zxt  laudably 
adopted  into  this  court. 

Is  not  this  a  growing  evil  ?  all  mankind  feel  it ! 

As  to  the  tranfadlions  which  are  fubfequen^  to  the  bafgaiHi 
being  a  confirmation,  the  defendant's  counfel  rely  on  Cole  v. 
Gibbons^  3  TVms.  390, 

But  the  executors  here  do  the  duty  much  better  by  endeavour* 
ing  to  be  relieved* 

The  next  cafe.  Standard  v.  Medcalfy  turns  ftrongty  againii 
them,  for  though  the  houfe  of  lords  affirmed  the  decree,  and  by 
that  confirmed  the  will,  yet  if  (he  recovered  her  fenfes,  did  it 
,  without  prejudice  to  any  alteration  fhe  might  make  in  that  dif- 
pofition,  therefore  this  not  properly^  a  confirmation  of  the 
fettlement. 

Mr.  Spencer  acknowledging  the  debt,  that  he  could  not  pay 
it,  but  would  execute  a  new  fecurity,  and  pay  the  defendant  at 
times,  fhews  his  neceflity,  and  that  he  had  no  profpe£trof  doing 
it  but  by  indulgence. 

The  new  bond  produced  by  the  defendant,  antedated  to  the 
'^^y  of  the  Dutchefs  of  Marlborough^  death,  but  charged  by  the 
bill,  that  it  was  to  be  paid  in  a  month  after  the  death  of  the 
Dutchefs,  and  though  by  his  anfwer  he  fwears  he  cannot  be, 
quite  exadl  as  to  the  time  of  payment  agreed,  yet,  in  order  to 
gain  more  intereft,  carries  it  back  to  the  day  of  her  death. 

If  the  court  cannot  relieve  where  it  is  double  the  fum,  for 
illegality,  they  cannot  relieve  if  five  times  the  fum  ;  and  there- 
fore the  argument  of  publick  mifchief  muft  have  great  weight, 
asno  man  can  fay  what  bounds  may  be  fet  to  extravagant  con- 
trafts  of  this  kind,  unlefs  it  meets  with  a  check  from  this 
court,  in  the  manner  we  have  prayed  by  our  bill. 

The  caufe  was  orJered  to  ftand  over  till  Michaelmas  term,  and 
in  the  mean  time  a  fearch  direded  to  be  made  after  the  originaJ 
bond,  or,  if  that  cannot  be  found,  a  copy  of  it. 
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February  tht  4th,  1750. 

*rhc  Earl  of  Chefterfield^  and  others,  executors  of  ?  m  .   .-n*^ 
Mr.  Spencn,      ^    -1—  . 1  ^\^}nu!t,. 

Sir  Abraham  Janjfen^  Baronet,  ■  Defendant. 

The  caufc  flood  for  judgment. 

it^iEhartkillar  in  coiirt, 

f  Lord  Chief  jfufticc  Lee^ 
Affiftcd  by  \  The  Matter  of  the  Rolls,  and 
i.  Mr.  Juftice  Burnett. 

yiJf  R-  Juftice  Burmtt :  The  counfel  for  the  plaintiffs  in 
J,Vi  ^J^'s  caufe  have  infiftcd  pHncipally  upon  three  things* 

Firft,  nat  the  original  ^ontra^  is  ufuriouSy  and  contrary  to  the 
^atutes  ofufury^ 

Secondly,  That^  fuppoftng  it  be  not  an  vfurious  contraSfj  it  isfuch 
tm  undue  ddv  antage  taken  of  a  mar^s  necejjity  upon  an  expeSiancy^ 
that  ibis  court  will  relieve  againji  it  as  an  unconfcionable  bargain. 

Thirdly,  That  the  new  fecurity  ought  to  be  confidered  in  the  fame 
light  at  the  old^  and  a  continuation  of  the  fraud. 

On  the  part  of  the  defendant  it  is  infifted,  this  is  a  mere 
ci>ntingcnt  bargain,  and  in  the  nature  of  a  v/ager  only  ;  no  cir- 
cumftance  of  a  diflreffed  heir  feduced  from  parcntiil  govern- 
ment }  no  fraud  or  impofition,  and  therefore  not  warranted  by 
former  precedents,  to  fet  this  contract  afide. 

And  that  if  the  court  could  have  relieved  on  the  original 
agreement,  yet  cannot,  confiftent  with  the  rules  of  equity,  do 
it,  when  the  party  has  voluntarily  taken  upon  himfelf  to  con- 
firm it. 

As  to  the  firft  quefiion.  Whether  a  loan  of  50C0/.  to  be 
paid  10,000/.  on  the  death  of  the  Dutchefs  o[  Marlborough  in 
the  lifetime  of  Mr.  5/>^«f^r,  be  fuch  an  ufurious  contract  as  is 
within  the  ftatutes,  or  only  a  mere  cafual  contingent  bargain, 
and  not  ufurious. 

This  court  has  adopted  the  ufe  of  the  word  loan,  in  cafes  of 
hottomrte^  as  well  as  in  common  money  tranfadlions,  and  there- 
fore (hall  make  ufe  of  that  term  like  wife. 

To  make  this  contradl  ufurious,  it  muft  he  either,  bccaufe 
it  is  within  the  exprefs  words,  or  an  evafion  or  fhift,  tj  keep 
'  out  of  the  ftatutes. 

It  .would  be  mifpending  time  to  give  the  opinion  of  Civi- 
lians, and  canonifts,  upon  the  head  of  ufury,  becaufe  trade  and 
commerce  have  made  great  alterations  with  regard  to  money  j 
Lord  Co.  in  his  2d  hfl,  89.  fays,  At  the  time  of  the  fiatuie  of 
.'Alerton,  and  alfo  before  the  conquefl^  it  ivas  not  lawful  for  Chrifli^ 
uns  to  take  any  ufury ^  as  appear eth  by  the  laws  of  St.  Edward,  tafc. 
and  Glanvill,  andoihtr^  ancient  authors  and  records  ;  and  no  ufury 
ivas  then  permitted  but  by  the  Jews  only.  In  Lord  Coke's  3d 
liift,  152.  he  faith,  ihat  by  the  Jlatute  of  yi  H.  8.  and  13  Eliz. 
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all  former  aSiSy  Jiatufes^  and  lawSj  erdainedy  and  made  for  the 

avoiding  orpunijhment  ofufury^  are  made  void^  and  of  none  effeSt  \ 

fo  at  this  day^  neither  the  common  lau/y  nor  anyjlatuti  is  inferu^ 

but   only  the  JIatute  of  the    37  H.  8.        13  Eliz.  and  21  Jac, 

Hardr.  420.  e  contra^  for  per  Lord  Chief  Barm  Hale,  Jiwijb  ufutj 

'was  prohibited  at  Common  law,  being  ^o  I,  percent,  and  more  i 

but  no  other. 

Kothinf's  legal-      It  muft  be  agreed  then,  nothing  is  legally  ufurious,  but 

whit"i«'Tohi.^    ^^^^  '^  prohibited  by  the  ftatutcs  ;   and  the  material  ones  arc 

bittdbyTcftt-  the  ftalute  of  the  37  ^.  8.  c.^-fi^^S^  Uoperfonhywayofanycor^ 

tuccs.  4nd  CO      rupt  bargain^  loan^  exchange^  cbevifancey  fhift^  or  inUreft^  if  any 

fo*  muft  bi^"''^  tf ^r^/,  or  $ther  things^  or  by  any  other  deceitful,  ways^  fiall  take 

within  the  cr-     i"  gains  for  the  forbearance  of  one  year  for  his  moneys  or  other 

prcf.  words,  or    things  that  Jhall  hi  due  for  the  fame  wares^  or  other  tbis^y  above 

£frtokt4'out.^o!-  '?  '*'  hundred.     And   the  ftatute  of  the  12  Jm.  eb.  16. 

•f  them.  varies  in  nothing  from  the  former  a£ls,  but  the  reducing  of 

legal  intcreft,  for  in  the  penal  claufes  all  the  words  of  the  fti-' 

tute  of  H.  8.  are  taken  in. 

So  that  the  cafes  determined  on  the  firft  of  thofe  ftatutes,  are 

looked  upon  as  authorities  upon  all  the  fubfequent  ftatutes. 

Whatever  fliFft  is  ufed  for  the  forbearance,  or  giving  day  of 

I,  payment,  will  make  an  agreement  >ifurious,  and  is  by  a  coort 

and  jury  efteemed  a  colour  only. 

If  •  bargain  wai       Suppofe  a  man  purchafe  an  annuity  at  ever  fuch  an  ander 

Innmty7  tW     P*"^^^*  *f  ^^^  bargain  was  really  for  an  annuity,  it  is  not  ufury* 

bought  at  If  on  the  foot  of  borrowing  and  lending  money,  it  ii  other- 

^y^r  founder      ^ife  .  for  if  the  court  are  of  opinion,  the  annuity  it  not  the 

*rSry^;*i  "on       ^^^^  contrad^,  but  a  method  of  paying  more  money  for  the  re- 

the  foot  of  bor-    ward  or  intereft,  than  the  law  allows,  it  is  a  contrivance  that 

rowing  and        fl^^jj  p^^  avoid  the  ftatute,  by  eivinj?  the  avarice  of  one  kind 

lendms  money,       ^  -r'-^f  m  -  r  t_ 

otherwife.         <>f  "icn  an  opportunity  of  «preymg  on  the  necemties  of  another. 
'  4,  Leon.  208.       2  Lev,  7.  King,  v.  Drury.'      Noy   lOU     Cro» 

Eliz.  642,  643. 

A  bargain  on  a  mere  contingency,  where  the  reward  is  given 
for  the  rifque,  and  not  for  the  forbearance,  is  not  ufurious ;  for 
how  can  it  be  faid,  with  any  propriety  to  be  for  the  forbear- 
ance,  when  the  day  of  payment  itfelf  may  never  come* 
Where  there  it       If  money  is  lent  to  be  paid  with  more  than  legal  intereft ;  as 
mt^'^tdl-''^    forinftance,  in   the   cafe  of  Clayton,  s  Co.  70.   where  it  was 
vice  to'  have      agreed  between  the  plaintiff  and  defendant y  on  the  ij^th  ^December, 
T^^onn  '^^''^'  plaintiff  Jhould  lend  the  defendant  30 1.   to  be  repaid  the 
tweft,'?tVithin'/'y^  ^/ June  follozuing^  and  that  the  plaintiff  Jhould  have  3  1.  ^ 
the  ftatute*  of     the  forbearance^  if  the  plaintiff^  s  fon  Jhould  then  be  livings  and  if 
•^^•^^  he  died,    then   to  repay    but  26  1.    of  the  principal  meney^i  this 

may  be  ufurious,  for  if  there  is  a  borrowing  of  money,  and 
a  communication  for  intereft,  the  device  to  have  gone^  be- 
yond the  rate  of  10/.  per  cent,  faid  the  court,  is  fraudulent, 
and  within  the  ftatute,  otherwife  the  ftatute  would  be  vain.  For 
he  might  as  well  have  made  the  condition,  that  if  20  perfoosy 
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or  any  of  them,  fhould  be  living  at  the  day,  i^c.  then  he  fliould 
have  33/. 

He  then  mentiooed  feveral  of  the  moft  material  cafes  on  this 
point,  and  which  were  chiefly  relied  on  by  the  plainiifPs  coun- 
fel,  to  make  this  an  ufurious  contraft,  and  concluded  with 
Mafm  V.  Abdy^  3  Salk.  390.  and  laid  a  ftrefs  upon  the  laft  rea- 
fon  of  the  refolution  of  the  court,  becaufe  there  is  an  exprefs 
provijion  in  the  bond  to  have  the  principal  again ^  5  Rep.  69,  70. 
and  15.  and  the  fame  cafe  in  Moor^y  Carth.  67.  Comb.  25. 
I  Shower  8. 

The  flightnefs  or  reality  of  the  rifque  feems  to  be  the  only 
guiding  rule,  that  direSed  the  court  in  the  cafe  of  Bedingfield 
¥•  J/hUyy  Cro  Eliz,  741.  There  A.  delivered  to  B.  lool.  who^ 
by  indenture^  covenanted  with  A.  to  pay  to  every  one  o/A's  children^ 
which  then  were^  and  Jhould  be  living  at  ten  years  end ^  80 1.  A. 
having  thin  five  daughters ;  it  is  not  ufury,  /aid  the  lourty  but  a 
mere  cafual  bargain.  But  if  he  t^ad  been  to  pay  400 1.  at  ten  years 
endy  if  any  were  living  then^  it  would  be  a  greater  doubt ,  or  if  it 
bad  been  to  pay  300 1.  if  any  were  living' at  one  er  two  years  end^ 
that  bad  been  ufury,  becaufe  of  the  probability  that  one  would  con- 
tinue alive  for  fo  Jhort  a  time,  but  in  ten  years  are  many  alterations.         '    , 

The  cafe  of  Longv.JVharton^  3  AT^i// 304.  though  ill  re- 
ported, feems  to  be  good  law  :  For  there,  in  error  upon  ajudg^ 
ment  in  debt  upon  obligation  to  pay  lOol.  on  marriage  of  the  daugh* 
tety  and  if  either  plaintiff  or  defendant  die  before^  nothing.  The 
defendant  pleads  the  fiatute  of  ufury ^  and  that  this  was  for  the  loan 
•^301.  before  delivered^  to  which  plaintiff  demurred ;  and  per  cur. 
This  isfuch  a  kind  ofcafual  bargain  as  bottomree^  and  the  judgment 
€fffirmed. 

I  fbould  be  glad  to  know,  why  a  bond  on  a  tnan^s  life  is 
not  as  much  an  adventure,  as  on  the  bottom  of  a- (hip ;  a  fhip  - 
may  fink  the  day  after  the  bargain  is  made ;  a  man^may  die 
the  next  day  after  his  life  is  infured  ;  but  whatever  favour  courts 
may  fliew  in  contrails  beneficial  to  commerce,  they  will  not 
cftabliih  contracts  of  another  kind  to  the  prejudice  of  the  ftatute. 

There  can  be  no  forbearance,  for  what  may  never  be  due, 
as  the  fhip  may  never  return  5  fo  that  it  is  merely  a  contrail 
upon  the  rifque.  « 

But  fuppofe  a  contract  was  made  for  a  (hip's  return  to  New-  The  rule  that 
cafile  from  London^  or  to  Dover  from  Calais^  at  a  feafon  of  the  "^^^^l^^^""^^^ 

J  rear  when  there  is  little  or  no  danger,  would  not  the  court  J"  thr^fqu/of^* 
00k  on  this  as  colourable,  and  a  mere  evafion  of  the  ftatute?  the  principal,  but 
And  in  the  cafe  of  fey  v,  Kent  in  Hardr.  Reports,  it  appears  "".^y  ^*  ^°  ^l''^ 

,  11  j-ji  L  1  mved,  a$  to  be 

very  plamly  from  what  the  court  did  there,  that  even  a  bpt-  conftrued  an  eva- 
tomree  bond  may  be  an  evafion  of  the  ftatute,  as  well  as  any  ^»on  <>»  ^^^  fta- 
other  contraa,  or  Lord  Chief  Juftice  Hale  would  never  have  ll'y'2^,tn' 
fent  it  to  trial.  traa. 

The  firft  cafe  of  bottomree  is  Sharpley  v.  Hufwell,  Cro.  Jac, 
ao8.  there  the  rule  that  governed  the  court,  was  the  real  riique 
of  the  principal,  and  the  hazard  the  lender  run  of  having  iefs 
than  the  intereft  which  the  law  allows,  and  poffibly  neither 
principal  nor  intereft* 
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.\ur\i:r^  in  Roberts  v.  Tnmairtiy  Cro.  yac.  509% 

:i;-.::dions  between   contraSs  ufurious, 

\l\  Jri rn'y'general^  in  his  argument  for 

..-   l-ii^'i  t  .ifc  dirtindlions,  as  to  what  con- 

i.  —  A?:/   cj. .crafts  not  ufurious:  If  I  Uni 

jr:^  :n  ::^Jlmn  to  pay  for  the  loan  tbenof 

L.    '    r:.:2^'  j:  tbtyiars  tni^  that  hi  /hall  pay 

-.    .  Tir  a  a-T,  />•-  tke  party  bath  bis  eli^i" 

\.    f  ;  v:r*.  fti^  ckJJs  difcbarge  himftlf 

^'.r:-  '    ,--.-..'  *>-'.  27.  Dfh  vp$n  ebliga* 

•-.  ._    •-  .'•     --::  £  jrrx^Jrr,  flct  if  a  particular 

•    rr   r^f  T  •  :  !-^   :rr.£  rnn-^zxi  fafi  U  Lon- 

^-5^      TAT^'r-'r.  zhct  then  the  dif end' 

-     '  .:  .    =-  ..v;  :rcl.  ;  hrt  if  the  Jhip^  kc. 

.     \.;  **-:.-     ''  ';^.j:'iy  :^  nefua^  t9  be  provid 

—.    •>■:  .v-   \^:^::rf  to  have  ^ahiwg.     The  que-s 

rzT^:.z  -^tis  zifurieus  within  thejlaimtey  as  de-. 


This  is  net  ufury  within  the  JiAmtt^  bnt  a 
:-  ..:  ;  ^d  the  Chief  Jufiice  Bnr'grinan  took  a 
•  J  .•  ir^ciin  and  a  ban  \  for  where  there  is  a  plain 
.r .  :  -  '^^li.'zpa!  razjrded^  this  cermet  be  within 
-.  '"'-  Tre*e  j^e  a-pj^er.t  a't^iers  tfthefea^firti 
1  :.  .  iti:':e  Ejit  Inj;ss,  ZLl::h  imdanger  the 
• ;. ,  2  t.i  1  .■  ■:  .' .- ' : '  j  .'7; ,  c^J^eJ  i:VTfR "ee^  tend  t$ 
.Ti  ::  :.  *■  :;..\     rjr'Ql  rT'-j-j  £nd  widows 


:  :-- 

-:.'-■ --J 

'  icrim  curiam', 

.  ..  ■  JCU5 

:?  tn'y. 
'•n  is, 

.'   of 

:,    bu! 

That 

opinion,  !hi: 
:  a  coijtir^^r 

fuppofing  it 

this    is  not  a 
:  bargain,  and 

be   net  an  ufu* 

^ 


'  ^  •*  i  •=  *'  ^''^^^  uhsther  it  is  r.ot  luch  -n  ur.iuc  advantai^e 
..V...  o  .»  .;a:r>  ni^ceiVtv,  lipoii  an  cxpecUacy,  that  this 
^v'..  :  w'l  r;!  cw'  .i^uinft  it  as  uiiconfcionable. 

;.  !:  u  \N  iKc.iLry  to  give  an  exprefs  op;n:cn  on  this  point, 
'.  i!..-.  I.:  >.'  L::ulcr  zrcdt  (iiincviltics  5  but  whvn  the  cafes  come 
.,«  t»i.-  v.^:  llJi'v/tl,  i  may  be  relieved  from  this  neceflity. 

I;  V. v'l:!»>i  be  too  hard  to  f^y,  that  an  heir  or  cxpedant 
iiu»u!J  r.i)t  borrow  nv  ney,  let  his  nccedities  be  ever  fo  great, 
^•:\  \vh\h  is  *tho  fame  thing,  that  the  perfon  advancing  (ball 
i.K^i  te  lufreitd  to  h.ive  an  extraordinary  premium  for  an  cx- 
lutvM  Jlinry  ril\]i»e;  on  the  other  hand,  it  might  be  danger- 
Oil"*  iv*  j:  ve  a  ftiiciion  to  fuch  bargain. 

I  will   i\ii:c  the  argumencs  of  plaintiffs  counfcl,   and  then 

)cw  the  coii\t  is  uniier  no  neceffity  to  determine   ^his   point, 

I  a.n   furc  no  court  would    willingly  give   an   opinion, 

\  miu.ht  be  mac^c  an  ill  ui'e  of  out  of  the  court. 

rr/l^   Sjv  they,   it  makes  two  of  the  worft  paflions   in  the 

Jjan  breail  m^a,  avarice  on  the  one  fide,  and  craving  appe- 

■  on  the  ouKr.  Secoadlji 
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Sicdttdfy^  A  man  (hall  be  providing  a  liberal  fupply  for  a  fon, 
er  a  near  relation,  as  he  imagines^  wbed  he  is,  at  the  fame 
time,  in  fadl  laying  up  for,  perhaps,  twenty  money-:lenders  ; 
and  is  thereby  deluded  to  give  away  to  ftrang^rs  what  he  in- 
tended for  his  own  family. 

The  fupplying  the  necelSties  of  young  heirs,  for  lucre,  has. 
been  a  growing  praftice,  and  the  court,  from  time  to  time, . 
have  extended  the  remedy  to  meet  the  mifchief. 

Notl  V.  Hilly  I  Vern.  167.  is  one  of  (he'  firft  cafes  Lord 
Nottingham  relieved  on  the  grofs  unreafonablenefs  of  the  bar- 
gain, which  implied  no  man  could  be  drawn  into  it  but  by 
impofition.  Lord  Keeper  North  reverfed  this  decree,  becaufe 
there  did  not  appear  any  exprefs  impo^tion.  Afterwards  Lord. 
J^ffrijs  confirmed  the  decree  made  by  Lord  Nottingham^  ^^- 
iUring  hi  took  HWVs  purchafi  to  be  an  unrighteous  bargain  in  the 
beginnings  and  that  nothing  which  happened  afterwards  could  help  it. 

The  court  in  procefs  of  time  extended  ?he  remedy,  where  the 
neceffi ty  alone  of  the  perfon  borrowing  induced  the  contract. 
..  The  firft  cafe  of  that  kind  was  Berney  v.Pitty  2  Vern.  14. 
Lord  Nottingham^  when  it  came  before  him^  relieved  againft 
nothing  but  the  penalty.  In  H.  jT.  1686,  Lord  Jeffreys  held  , 
it  an  unconfcionable  bargain y  discharged  £«r^/Nottingham'j  4^^ 
cree^  and  ordered  the  defendant  to  refund  to  the  plaintiff  all  the  mo-' 
ney  he  had  received  of  him^  except  the  2000 1.  originally  lent^  and 
the  inter eji  for  the  fame. 

In  Twifleton  v,  Griffith,  i  Wms.  310.  there  were  marks 
enough  of  an  impofition  to  warrant  relief  on  that  footy  but  Lord 
Cowper  chofe  rather  to  ejiablijh  it  on  general  principles^  to  prevent 
0  growing  practice  of  devouring  an  heir  ;  and  Lord  Jeffreys'^ 
'  decree  in  Berney  v.  Pitt,  fiandingy  Jbewed,  that  every  one  thought 
the  fame  wasjufty  and  that  there  was  therefore  no  attempt  in  par-. 
Uament  to  reverfe  it.  His  Lordjhip  alfo  took  in  the  whole  objeSfiony 
that  at  this  rate  an  heir  cQuld  noty  without  diffcultyyfell  a  reverftony 
and  f aid  hefaw  no  inconvenience  in  the  objeSliony  for  this  might 
fQr^e  an  heir  to  go  home^  and  fubmit  to  his  father y  or  to  bite  on  the 
bridUy  and  endure  fome  hardJhipSy  and  in  the  mean  time  he  might 
grow  wifer  and  be  reclaimed. 

In  Curwyn  v.  Milnery  19th  of  Juncy  1731,  3  Wms.  392.  mar^ 
ginalnotCy  Lord  King  relieved y  but  faidy  if  the  thing  had  been  netu^ 
he  would  not  have  gone  fo  far y  but  thought  himfelf  bound  by  precedents^ 

Thefc  are  the  cafes  principally  relied  on  by  the  plaintiff^ 
counfel.  It  is  infifted  on  the  other  fide,  that  none  of  thefe 
cafes  bear  any  flmilitude  with  the  prefent,  for  here  are  no  prac- 
tices of  fraud  and  impofition  ;  Mr.  Spencer  out  of  parental  au- 
thority, and  not  in  bad  circumftances,  for  he  had  7QO0/..  a  yeai; 
at  that  time,  and  faid  too,  tt^e  rifque  here  is  equal,  and  not  a^ 
in  Curwyn  v.  Milnery  tvhere  the  contingency  was  double  to  pay 
1000 1.  for  the  500I.  lenty  if  defendant  furvived  his  father y  ot 
father-in-law.  The  offer  here  was  fent  by  the  borro.^yer,  an4 
accepted  on  his  terms ;  therefore  it  is  the  borrower's  own  feck- 
jng.  This  too  is  fo  equitable  a  bargain,  that  if  the  court  would 
f  At^Cf'inCo  the  juft  proportion  or  calculation  of  fuch  a  bargain, 

Z   4  ^U^L  . 
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arte!  the  uAial  rate  for  infurance  of  principal,  interefty  tnd  pfe« 
inium,  it  will  appear  to  a  demonftration,  that  if  the  Dutcheft. 
of  Marlborough  bad  lived  half  a  year  longer,  the  defendant 
would  have  been  a  lofer.  And  alfo  it  is  not  yet  luid  down  that 
heirs  (bould  not  borrow  on  the  expedancy,  and  that  a  con- 
trad  muft  either  ftand  or  fall  upon  its  reafonablenefs  or  un« 
reafonablenefs,  and  that  will  be  a  fufficient  terror  to  the  lender. 
And  indeed  it  might  be  difficult  to  give  an  opinion  on  thfS| 
for  it  may  be  thought  too  rigid  to  fay,  that  an  heir  fliall  not 
borrow  upon  an  expedancy  ;  as  fome  perfons  are  fo  niggardly 
and  fparing  to  their  children,  that  a  poor  heir  mayjlarve  in  thi 
deferty  with  the  land  of  Canaan  in  his  viifv^  if  he  could  not 
relieve  himfelf  this  way. 

Mr.  Spencer  bcfides  has  taken  away  the  argument  of  ne- 
ceflity,  by  confidering  the  whole  himfelf,  and  in  the  freeft  and 
mod  voluntary  manner  imaginable  has  confirmed  the  contraA, 
and  may  be  therefore  faid  to  have  eftabliflied  it  with  his  cyea 
open,  which  brings  me  to  the 

Third  queftion.  Whether  the  new fecurity  Jhall he  confidiVii  In 
the  fame  light  with  the  old^  and  a  continuation  of  the  fraudm 
Though  the  I  know  of  no  cafe  where  this  court,  though  they  might 

Jeui^  u5<ln  Jhe  ^^"^^  rcljevcd  in  the  original  contraa,  have  relieved  againft 
original  contraa,  the  Confirmation  of  it,  where  there  rs  no  pretence  of  fraud  or 
yet  will  mjt  re-  impofition  In  obtaining  it;  but  if  there  was  any  thing  of 
confirmadon'of  ^^^  complexion  in  the  confirmation,  there  indeed  it  is  con-* 
St,  if  fijiiy  Ob-  iidered  only  as  a  continuation  of  the  firft  fraud. 
tajucd.  And  of  this  kind  is  the  Earl  of  Ardglajfe  v.  Mufchamp^  i  Vim. 

237,  and  Wifeman  v.  Beake^  2  Vern.  121.  where  the  court  look- 
ed on  it  as  a  mere  contrivance  and  colourable  proceeding,  and 
made  ufe  of  a  very  ftrong  expreffion,  //  is  double  batching  tht 
cheat,  Thefe  were  cafes  heard  before  the  Lords  Commiffioners. 
But  can  the  confirmation  here  be  faid  to  be  obtained  by 
force,  impofition,  or  contrivance  ?  The  defendant  was  far 
from  being  prefling  for  his  money,  even  after  the  death  of  the 
Dutchefs  of  Marlborough  ;  for  he  ftayed  from  O£fohir  to  D/- 
cember  before  the  old  contradi  was  confirmed. 

And  though  there  is  no  cafe  to  warrant  relieving  againfl 
fuch  a  confirmation,  yet  there  is  a  ftrong  cafe  to  fupport  it. 
Cole  V.  Gibbons  and  others,  and  Martin  v.  Cole  and  others, 
3  Wms.  390.  where  Lord  Talbot  admitted^  that  had  all  depended 
on  the  jirji  ajjignmeni^  he  would  have  fet  it  ajidcr  as  being  an  ua^ 
chnfcionable  advantage  made  of  a  neceffttous  man  ;  but  when  the  per* 
fon^  after  being  fully  apprized  of  every  things  chofe  to  execute  a  deed 
of  confirmation  of  his  former  alignment ^  and  not  the  Uaji  fraud  er 
furprize  had  appeared  on  the  part  of  the  defendant^  it  waSj  hefaidf 
too  much  for  any  court  to  fet  all  this  afide* 

At  the  bouotn  of  this  cafe  there  is  another,  thatgoeS  upon 

the  fame  principle,  where  Lord  Cowpcrfaid^  that  after  the  plain* 

'^  tijf  bad  coolly  y  and  without  any  pretence  of  fear  or  durefs^  entered 

into  a  bond  to  the  defendant ^^  ho  hadthtuhy  afcettaintd  the  iamagtti 

Md  mht  nut  tn  U  ulitvtd% 

*    tJpoB 
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Upon  the  whole,  therefore,  I  fubmit  it  to yeur  Lordjhtp^  that 
there  is  nothing  ufurious  in  this  Contrad,  which  can  warrant 
Atting  it  afide  upon  the  ftatutes. 

And  fuppofing  any  thing  unconfcionable  in  the  thing  ori- 
ginally, yet  Mr.  Spencer  taking  upon  him  voluntarily  to  confirm 
it,  I  cannot  help  thinking  it  would  be  too  much  for  a  court  of 
equity  to  overturn  fuch  a  bargain,  and  therefore  my  advice  isj 
to  relieve  only  againft  the  penalty  of  the  bond. 

The  Mafter  of  the  Rolls  :*  ♦  Sir  jUm 

The  firfl:  queftion  is,  fFhether  the  defendant's  originally  advanc-  ^*''"'^'* 
ing  5000I.  in  the  manner  depofedby  Mr,  B2Lckwt\ly  and  admits 
ted  by  himfelfin  his  anfwer^  and  the  bond  taken  upon  it^  are  to 
he  conjidered  as  ufurious  and  void  in  law  ? 
^he  fecond  queftion  is.  If  the  bond  be  not  within  thejlatutes  of 
ufury^  whether  the  bar  gain,  is  of  fuch  a  nature  as  will  intiile 
the  parties  to  riUef  on  the  circumjiances  of  this  cafe^  in  a  court 
of  equity  ? 
The  third  queftion  is.  Whether  what  appears  to  have  heendone  by 
Mr.  Spencer,  after  the  death  of  the  Dutchefs  ^Marlborough, 
wiU  vary  the  cafe^  or  influence  the  determination  of  this  court  ? 
I  agree  with  the  reverend  and  learned  judge,  that  the  con- 
traA  is  not  within  the  ftatutes  of  ufury. 

The  1 2th  of  Q.  Anne^  cap.  16.  appears  to  me  to  be  calculated 

for  fuch  loans,  where  two  principal  circumftances  mufl  concur. 

Pii^,  Where  there  is  an  agreement  for  payment  at  a  future  day. 

And  y/r^^.  Where  the  premium  for  forbearance  is  greater 

than  the  ftatute  allows. 

In  the  prefent  cafe,  if  the  contingency  happened  one  way,  Thecondnfnef 
the  whole  money  was  loft,  and  therefore  may  be  properly  called  ^^f^  t*^*!?* 
s  wager  between  the  parties,  whether  Mr,  Spencer  or  the  Dut-  SfewJlrthH 
chefs  of  Marlborough  died  firft  ?  Dutcheftof 

It  is  faid,  if  the  defign  of  the  parties  were,  one  (hould  bor-  ^"^^^S?^* 
row,  and  the  other  lend  5000  /.  the  colour,  or  fliift  to  evade  the 
ftatute,  will  not  avail. 

But  whether  an  agreement  be  ufurious  or  not,  may  be  de- 
termined two  ways* 

Fir^y  On  the  verd  i£l  of  a  j  ury,  on  a  plea  of  a  corrupt  agreement. 
Secondly  J   By  the  court's  exercifing  their  own  judgment  on 
the  particular  circumftances  of  the  cafe. 

But  on  zfcire facias  againft  the  executors  of  Mr.  Spencer^  no  Whcreaboodk 
uStion  could  be  maintained,  for  the  bond  being  loft  or  deftroy-  ioft»  noaaion 
cd,  could  not  be  pleaded  with  siprofert  hie  in  curia ;  and  it  was  ^^^  ^"Jfc^ 
fo  laid  down  in  the  cafe  of  Foot  and  others,  againft.  J^/z^j,  pleadable  with « 
£ajer  term  9  Geo.  2 .  P'^/V  ***  ** 

The  other  method  of  the  court*s  exercifing  their  own^**"** 
judgment  is  ftill  open,  as  in  the  cafe  of  Roberts  v.  Tremalne^ 
Clayton^s  cafe,  5  Rep.  fliewrs  what  fort  of  fliifts  they  muft  be 
that  a  court  will  confider  as  an  evafion  of  the  ftatutes  of  ufury. 
Comb.  125.  (hews  what  are,  what  are  not  hazards;  and, 
amongft  other  things,  Lord  Chief  Juftice  Holt  faid.  Dying 
Wi(bin  half  a  year  \%  no  hazard*    But  if  there  be  a  wager  be- 
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tween  two,  it  is  not  ufury ;  for  the  bargaih  was  hm&fii^  atid 
fo  laid  down  in  feveral  of  the  old  cafes. 

The  prefcnt  cafe  is  fully  before  the  court.  In  order  to  make 
it  ufurious,  it  muft  be  determined  to  be  a  Ihift  to  get  an  exor- 
bitant premium,  and  colourable  only  to  evade  the  ftatute. 

Now  it  appears  to  me  to  be  a  mere  bargain  on  chance,  a 
wager  which  outlived  the  other,  Mr.  Spenar  or  the  Dutcbe& 
of  Marlborough. 

Some  ftrefs  has  been  laid  by  the  plaintiffs  counfel  on  the 
word  lend. 

But  I  think  that  concludes  nothing  as  to  the  nature  of  the 

contraft  itfelf,  but  is  a  playing  on  words  only,    Every  bargain 

of  this  kind  is  a  loan,  even  bottomree  contrads  are  fo,  and  ex* 

prefsly  called  loans  by  aft  of  parliament. 

The  indent  of         Therefore  it  is  not  the  expreffion,  but  the  nature  and  intent 

the  agreement,    ^f  ^^^  agreement  which  muft  determine*  whether  this  contraft 

;tnd  not  the  w^-     ,  -    » ,     .  .  -  * 

iircflion,  deter-    be  a  fimple  loan  or  nfque. 

mmes  whether 

a  contraa  be  a  loan  or  rifque. 

Bottomree  bonds  To  be  fure,  one  reafon  why  fo  large  a  premium  has  been  al- 
not  ufurious,  be-  Jovyed  qp  bottomree  bonds,  was  out  of  regard  to  commerce ;  but 
woney  isIl^Ali!  the  principal  reafon  muft  have  been,  that  they  are  not  within 
%nri*  (he  ftatutes  of  ufury,  becaufe  the  whple  money  is  in  hazard* 

I  am  clearly  of  opinion  therefore  on  the  firft  point  the  bond 
was  not  ufurious,  and  confequently  not  void  in  law. 

The  fecond  ^ue/Uon  is^  If  the  bond  be  not  within  the  ftatute 
of  ufury,  whether  the  bargain  is  of  fuch  a  nature  as  will  in^- 
title  the  parties  to  relief,  00  the  circumftances  of  the  c^fi?,  in 
a  court  of  equity  ? 

My  advice  here  will  be  grounded  intirely  on  what  was  done 
after  the  death  of  theDutchefs  of  Marlborough^  and  therefore  I 
(liall  offer  nothing  oji  this  head,  which  I  would  have  at  all  con- 
fiiicred  as  an  abfolutt:  dttermination  ;  and  yet  I  fee  no  reafon  tp 
quarrel  with  the  principal  cafes  that  have  been  cited,  becauft 
they  do  not  come  up  to  the  prefcut,  nor  would  \  be  ui\derftood 
to  abate  of  the  force  of  them  in  any  refpeiSl. 

There  are  many  circumftances  on  the  part  of  the  defendant 
that  put  his  cafe  in  a  favourable  light.     There  vyas  no  inten- 
tion of  fraud  in  him  ;   the  fcheme  canr)e  frorri  Mr.  Spencer^  no; 
from  him  5   the  money  was  advanced  pn  the   borrower's  own 
terms,  after  it  had  been  refufed  by  others,  and  not  thought  a 
good  bargain  according  to  the  rules  of  calculation  of  chances. 
There  may  be         ^"^  ^^^^  I  think  there  may  be  Cafcs  where  this  court  will  in- 
eafeg  vfherc  the    tcrpofe,  to  prevent  improvident  pcrlons  from  ruining  themfelve^ 
court^wiin^ter-   before. the  expectancy  falls  into  poffeflion,  though  no  exprefs. 
improvidenr       f^aud  or  impofition  appears, 

pcrfjns  from 

ruining  thcmfclvcs,  though  no  cxprefs  fraud  appears. 

Agreemenrs  of        Every  ferious  and  confiderate  perfon  muft  fee  the  fad  neccfity 

delind  oHhsir  ^^^^^"^  ^^  ^^^  ^^^  court^s  keeping  a  ftria:  hand  ov«r  agreements  of 

p^rtictLr  ar-     thjs  fort,  buc  then  they  muft  ftill  depend  on  their  particular 

cumauaces.  circumftances  j 
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circumf^ances  ;  and  it  is  not  at  all  advifeable  to  give  too  pai^ 
ticular  reafons  in  determinations  of  fuch  cafes. 

The  third  queftion  is,  JVheiher  what  appears  t^  havi  been  Jm^ 
by  Mr,  Spencer,  after  the  dtaih  of  the  Dutcheff  of  Marlborough^ 
will  vary  the  cafe,  or  influence  the  determination  of  this  court  f 

And  I  am  of  opinion,  the  plaintiffs  are  intitled  to  no  other  re-« 
lief  than  in  refpe<St  of  the  penalty,  on  payment  of  io,ooo/«  and 
intereft  upon  it,  from  the  death  of  theDutchefs  oi Marlborough^ 

I  will  now  take  a  view  of  the  different  fituation  of  Mr.  Spen^^ 
arm  I744>  and  1738. 

In  1738,  notwithftanding  he  had  a  large  income,  he  was  in*'^ 
volved  in  great  difficultes,  and  extremely  embarraffed  how  to 
pay  his  creditors  :  He  was  obliged  to  mortgage  his  expedations 
from  the  Dutchefs,  which  was  a  dangerous  experiment,  as  it 
Blight  have  defeated  them  intifely  :  But  in  1744,  upon  tho 
death  of  the  Dutchefs,  he  came  into  the  pofTeffion  of  fo  great  an 
inconre,  as  enabled  him  to  difcharge  his  debts  foon  j  all  he  de-* 
fired  fordoing  it,  was  time,  and  he  had  it. 

It  is  not  material  who  took  the  firftflep  towards  the  new  agree* 
ment:  Two  months  elapfed  before  it  was  abfolutely  compleated, 
and  Loftin^  Mr.  Spencer^s  agent,  wrote  to  the  defendant  by  his 
mafter^s  order,  the  31ft  oiOSiober,  to  bring  a  bond  and  judg- 
ment; there  was  not  the  leaft  circumftance  of  undue  behaviour 
in  the  defendant,  or  force  upon  Mr.  Spencer ;  and  it  appears  in 
evidence,  that  Mr.  5/>/»^/r's  fixed  defign  was  to  pay  off  the 
whole,  as  foon  as  he  could,  with  a  preference  to  the  defendant^ 
who,  tAr.  Spencer  himfelf  faid,  had  treated  him  as  a  gentleman. 

Inconfequence  of  this  intention,  be  paid  the  defendant  looo/. 
atone  time,  and  a  fecond  1000/.  at  another,  and  there  are  fre^^ 
quent  declarations  of  Mr.  Spencer  proved,  of  hisbeing.extremely 
well  fatisfied  with  this  tranfadion  from  firft  to  lafl. 

But  perhaps  it  may  be  faid,  Mr.  Spencer  was  not  fully  apprized 
of  the  natufe  of  the  bargain,  and  that  he  might  have  been  re* 
Heved  on  the  firil  boi^d. 

Even  this  circumflance  is  not  wanting  in  the  prefent  cafe,  for 
Lo/iin's  depofition  is,  that  on  afking  Mr.  Spencer  in  1738,  what 
Security  he  was  to  give  Sir  Abraham  JanJJen^  he  replied,  Janjfen 
much  doubted  if  a  bond  would  be  valid  at  law,  'and  therefore 
feemed  ipclined  rather  to  take  a  note  or  memorandum  for  it  only. 

This  ihews  Mr.  Spencer  was  apprized  of  the  nature  of  this 
Contra£i,  and  the  doubtfulnefs  of  its  validity  in  point  of  law. 

Mr.  Spencer  continued  in  the  fame  mind  from  the  beginning 
to  his  death,  and,  to  the  lafl,  fhewed  a  refolution  to  confirm 
the  bargain. 

Contracts  of  a  poji  obit  nature  in  general,  are  by  no  means  to  Pofl  obiu  In 
be  encouraged,  are  of  a  dangerous  tendency,  a  publick  mif-  F*"*'"^*  "°^  ^*  . 
chief,  and  not  to  be  countenanced  in  a  court  of  equity  :  But  I  j„  '^^cow^'^ 
ground  my  advice  only  on   the  particular  circumflances  of  this  c<iuity, 
cafe,  and  think  there  may  be  relief  given  in  other  cafes,  wher^ 
fuch  firong  circumflances  do  not  concur. 

i  am  very  far  from  blaming  the  plaintiffs  for  fubmitting  th^ 
fafe  to  theconfideratioaof  ^he  gourt,  but  thinly   <bey  did  ex- 
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tremeljr  Fight ;  tnd  my  humble  advice  upon  the  whole  is,  to  re-t 
lieve  only  on  the  penalty  of  the  bond. 
The  lact  of  Lord  Chief  Juftice  Lee  :  The  firft  point  is»  As  to  the  nature 

uforyin  t^hii  ^f  ufury,  confidcred  either  according  to  the  Comnion  liw,  Di- 
tedl'Iy  tbJ  vine  law.  Civil  law,  or  Canon  law.  It  would  be  tnifpending 
premiam  for  timc  to  mention  any  thing  on  this  head,  becafe  the  idea  of  ufury 
forbeax^iceof  ^^  ^-^  country  i&  fullv  fixed,  and  the  premium  for  forbear'^ 
fettled.  suice  of  money  fettled  by  tratute. 

In  2  Jnd.  15,  and  Ma/on  v.  Jiidyy  Comb,  126.  and  Cartb.  68. 

the  true  diftin^ion  is  taken  between  a  colourable  and  a  fair  and 

abfolute  hazard  of  the  principal  money;   if  of  the  former  fort, 

the  bargain  is  ufurious,  if  of  the  latter,  it  is  out  of  the  ftatute«r 

Bottomwebonds     The  material  and  true  reafon  why  bottomree  bonds  are  not 

b^"ufc  nit'*'*"''  ufurious  is,  becaufe  they  are  not  within  the  ftatutes  of  ufury, 

within  the  fta-    and  reafons  of  trade  were  the  only  inducements  to  the  court  to 

totes  of  ufury.  countenance  this  kind  of  contrails. 

Where  the  pro-  The  defendant's  contrad  can  be  confidered  only  as  a  real 
hlttrd*'  ***•  jj^  hazard,  and  it  does  appear  to  me  very  clearly,  on  looking  into 
forbearance,  the  ^1'  ^he  books,  that  courts  of  law  have  always  held,  where  the 
coAtraA  itnot  profit  the  lender  is  to  have,  rs  for  the  hazard,  and  not  for  the 
iiftinoat.  forbearance,  the  contrad  is  not  ufurious. 

In  M§Uoy  dt  jure  maritsmoj  lib.  2.  eap^  11.  fe^.  14.  he  fays, 

^*  Mofi  certain  it  ix,  tbat  the  greater  the  danger  is^  if  tbtre  be  € 

•'  real  adventure^   the  greater  may  the  profit  be  of  the  mmuy  ad-* 

^'  vanced^  andfo  hath  the  fame  been  the  opinion  of  the  Civilians^ 

•*  and  liiewifefome  divineSy  though  others  feem  to  'be  of  opinion^  thai 

^*  emy  profit  or  advantage  ought  not  to  be  made  of  money  fo  Unt^  wo 

^'  more  than  tbofe  that  are  advanced  on  fimple  loan^  and  on  the  peril 

**  of  the  borrower.      However  ally  or  mojl  of  the  trading  nations  of 

^'  Chriftendom  do  at  this  day  allow  of  the  famCy  as  a  tnatter  mofi 

**  reafonahUy  on  account  of  the  contingency  er  hazard  tbat  the  lender 

**  runs'y  and  therefore  fuch  money  may  be  advanced  f ever al  ways ^ 

*^  and  a  profit  may  arife^  fo    djat   there  runs    a  peril  on  the 

"  lender.'' 

Itecommended        I  fliall  fay  no  more,  on  this  head^  but  on  the  fecond  point 

focomttofequi-fubmit  it  to  ytf«r  Lordjhip^  whether  it  will  not  be  worth  while, 

how  t'^prerat  ^^"^  courts  of  equity  to  confider,  how  they  may  prevent  bargains, 

hargaiot,  where  where  a  lender  runs  away  with  double  what  he  advanced,  and 

^wr^with**'     to  bring  them  within  the  meafure  prefcribcd  by  the  legiflature, 

5oubie*what he  ^^  ^^%^  premium  for  money. 

advanced.  I  fpeak  of  the  fecond  point  in  this  general  manner,  becaufe 

what  Mr.  Spencer  has  done  with  regard  to  the  confirmation,  has 
taken  away  what  might  have  been  objeded  toxhe  bargain's  bet- 
ing unconfcionable,  as  it  flood  originally. 

Now  if  the  contrad  at  firft  fhould  appear  to  be  attended  with 
fuch  circumftances  as  might  induce  a  court  of  equity  to  refcind 
it  intirely,  or  moderate  it  only  ;  yet  the  new  agreement  would 
ferve  to  give  it  a  ftrength  which  it  had  not  before. 
^  I  Domat,  fol.  136.  fee.  4.  intitled.  Of  the  prohibitions  to  lend 
money  tofons  living  under  the  paternal  jurifdi^ion. 

2  lit 
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Thi  lending  ofmmy  u  fins^  who  are  Jllll  under  the  power  /j»//By  decree  of  the 
tuition  ef  their  fathersy  Being  to  them  anoccafion  of  debauchery y  is  one  fbr"/""*"!  *" 
rftbe  pernicious  effeBs  ofjifury,  and  it  was  by  reafon  of  the  facility  LifjiTing  under 
9f  borrowing  money  of  ujurersy  that  the  corruption  of  the  manners  of^^  paternal  ju- 
the  youth  in  Rome  was  come  tofuch  a  height^  and  attended  with  fuA  t^i^^h^^l 
tonfequencesy  thaty  to  rejlrain  this  diforder^  a  regulation  was  mladi  by  loan  of  money, 
m  decree  ofthtfinatOy  called^  The  Macedonian  Decree,  from  the^'^  ^^chttd  mH 
name  of  she  ufurer  who  gave  occajion  to  it ;  by  which  aU  obligatime  ofl^^^^^^ll^ll 
fins^  living  under  the  parental jurifdiaion^  contra&edby  the  ham  j^^he  creditor  ad- 
mmiyy  were  declared  null  without  any  diftinSiion.   But  if  any  crediHr  J^  °f^ha  ^wa* 
bad  lent  money  for  a  caufe  that  was  jujl  and  reafonabUy  fufficient  to  ^^^\utZ^^ 
fupportthe  equity  of  the  obligation  ;  it  was  by  a  favourable  interpreta'  *^^^ 
ti$u  of  the  decree  ofthefenate^  that  this  cafe  was  to  be  excepted  from 
tie  general  trohibiiiony  according  to  the  quality  oftheufeto  wbi^ 
tbefon  put  the  money  which  he  had  borrowed. 

The  defendant  bad  this  exception  in  his  favour,  for  the 
ContraA  was  made  in  order  to  impower  Mr.  Spencer  topay  juft 
debts  to  his  tradefmen,  and  applied  accordingly. 

It  appears  by  the  authority  of  Cole  v.  Martiny  in  3  Wins. 
a  fubfcquent  deliberate  a£t,  wher^  the  party  is  fully  informed 
of  every  thing,  makes  the  bargain  good. 

In  the  cafe  of  Cann  v.  Canny  1  Wms.  727.  Lord  Maccles^ 
field  makes  ufe  of  thefe  expreffions.  Indeed  if  the  party  releafing  is 
ignorant  of  his  right  y  or  if  his  right  is  concealed  from  him  by  theperfon 
to  whom  the  releafe  is  madoy  thefe  will  he  good  reafonsfor  thefetting 
Offidi  of  the  releafe  I  but  folemn  conveyances y  releafesy  and  agreements 
made  by  the  parties y  are  notjlightly  to  be  blown  off  andfet  aftde. 

But  here  the  right  was  not  concealed  from  Mr.  Spencer,  for 
the  fubfequent  agreement  appears  to  be  made  deliberately^ 
there  was  no  kind  of  fraud  in  any  one  circumftance  attending 
it;  and  therefore  I  concur  in  offering  my  advice  in  the  fame 
way  with  the  Mafter  of  the  Rolls,  and  Mr.  Juftice  Burnet. 

Lord  Chancellor :  Before  I  proceed,  it  is  proper  to  mention  I^rd  Chief  juf. 
that  Lord  Chief  Juftice  fTtlleSy  being  ill,  has  furnifhed  me  with  ^i^^^^^j^^^ 
bis  reafons  by  letter,  and  authorized  me  to  fay,  he  concurs  in  concurrence  in^ 
opinion  with  me  in  the  three  points  that  are  made  in  the^^^^^^^^oiom, 
^aufe  hj  Ictttt  to  Lm4 

•  -  CbMuBtr^ 

In  the  next  place,  the  able  afliftance  I  have  had  in  this 
caufe  makes  my  tafk  much  eafier,  and,  unlefs  the  novelty  of 
the  cafe  called  upon  me  to  give  my  reafons,  I  might  very  well 
be  excufed  from  faying  any  thing  on  a  fubje^l,  that  has  beea 
fo  fully  and  learnedly  difcuffed  already  5  and  if  I  could  have 
forefecn  on  what  points  this  matter  would  have  turned,  fhou)d 
have  fpared  the  learned  judges  their  trouble. 

The  firft  point,  Whether  the  firjl  bond  is  voidin  laWy  by  virtue 
of  the  Jiatutes  ofufury.  • 

The  fecond  point.  If  it  is  valid  in  laWy  Whether  it  is  con» 
trary  to  confcicnce^  and  relievabk  upon  any  head  or  'pflhciple  of  equity: 

The 
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l*hc  third  point  is,  whether  the  new  fccurity  giv^n  by  l/tu 
Bpenter  after  the  death  of  the  Dutchefs  of  Marlborough^  amounts 
to  8^  confirmation,  and  is  fufficient  to  bar  the  plaintiffs  of  relief. 

The  firft  is  a  njerc  queftion  of  law,  on  the  conftrudion  of 
the  ftatutes,  and  therefore  to  be  confidered  exaftly  in  the  fame 
light,  as  in  a  court  of  Common  law,  and  as  if  ah  adidd  had 
been  brought  on  the  bond;  .       .  *         •.    4 

My  Lords  the  Judges  are  very  clear  in  their  opinion^  the  Wd 

was  not  ufurious,  and  if  I  had  been  doubtful  myfetf  in  this 

point,  I  fliould  have  thought  notwithftanding,  I  was  as  much 

bound  by  their  judgment  now,  as  if  I  had  fent  it  to  be  tried 

at  law. 

Thiscomraaa        But  I  havc  no  doubt  at  all  of  this  contrad's  being  out  of 

:rn*?«Tut« *««»*!«*"  of  tifury    and  do  not  intend  to  go  through  tte 

•f  ufury,  authorities  on  this  head«  as  they  have  been  fully  obierved  upoit 

already  :  It  is  a  plain  fair  wager,  and  not  within  the  'ftatuces, 

becaufe  no  loan. 

But  if  a  loan,  it  has  been  argued  for  the  plaintiffs,  that  afi 
Agreement  to  receive  more  than  principal  and  legal  interefty  oA 
any  event,  is  ufurious,  and  contrary  to  the  ftatutes, 

I  Domat.  115.  title  5.  The  civil  law  has  very  nice  dil'- 
tin6lions  on  commodatum  and  mutuum*  As  to  cotnmodatam^  it  is 
underftood  in  the  fame  fenfe  the  law  oi England  underftands  it; 
but  by  mutuum  the  Civilians  mean  a  loan,  where  the  thing 
lent  is  to  be  reftored  in  gonere ;  when  any  thing  was  to  be  paid 
for  hire,  it  came  under  the  head  of  locatio  iff  conduSfum.  The 
Common  law  has  not  adopted  thefe  nice  diilin£i:ions.  On  anions 
for  money  lent,  it  is  expreffed  by  mutuo  data  £if  accommodata. 

Even  money  on  a  rifque  is  called  a  loan,  as  in  the  cafe  of 

2L  bottomree  bond,  the  11  H.  j.  ch.  8.     The  ftatute  contains 

a  general  prohibition  of  all  ufury,  but  fays,  without  condition  and 

adventure ;  from  hence  it  appears  they  underftood  an  advantage' 

might  be  Jnferted  in  a  loan  of  money,  and  therefore  the  in- 

fertingof  a  contingency,  will  not  prevent  it's  being  a  loan. 

If  there  be  aloan      If  there  has  been  a  loan  of  money,  and  an  infcrtion  of  a  contin- 

^Ti^"tnc  *?n.*  8C"^y»  which  gives  a  higher  rate  of  intereft  than  the  ftatutes  al- 

fertclT/whfch"'  low,  and  the  contingency  goes  to  the  intereft  only,  though  real 

gives  morcthtn  and  not  Colourable,  and  notwithftanding  it  be  a  hazard,  yet  it 

iL^  jiiaUn^  ^^^  ^^^^  *^5'^.^^  ^^  ufurious :  Where  the  contingency  has  related 

not  colourable,    toboth  principal  and  intereft,  and  a  higher  rate  of  intereft  taken 

and  ahawrd,  yet  than  allowed  by  ftatute;    the  courts  have  there  inquired,  whe- 

tt  18  u  uncus.       ^^^^  j^  ^^^  colourable  or  not,  and  within  the  diftinftion  taken 

in  the  cafe  of  Roberts  v.  Tremaine,  by  Mr.  Juftice  Dodderidge. 
Ifacafualtyfort  Firfl^  (fajd  he),  if  I  lend  loo/.  to  have  120/.  at  the  year's 
oniy,''itTu7ury}  ^"^  "P^"  *  cafiialty,  if  the  cafualty  goes  to  the  intereft  only,  and 
if  principal  ana  not  to  the  principal,  it  is  ufury,  for  the  party  is  fure  to  have 
bi«7«f  ^w!"  ^^^  principal  again,  come  what  will  come  ;  But  if  the  principal 
juar,  %t    -    ^^^  intereft  hpth  are  in  hazard,   it  is  not  ufury. 

Secondly^  If  1  fecure  both  intereft  and  principal,  if  it  be  at  the 
will  of  the  party  who  is  to  pay  it,  it  is  no  ufury ;  as  if  I  lend 
to  one  \qqL  for  two  years,  to  pay  for  the  loan  thereof  30/.  and 

if 
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ifhc  pay  the  principal  at  the  year's  end,  he  fhall  pay  nothing  for 
jntereft,  this  is  not  ufury  ;  for  the  party  hath  his  eleftion,  and 
inay  pay  it  at  the  firft  year's  end,  and  fo  difcharge  himfelf. 

Althqugh  this  contraft  has  been  called  a  loan,  yet  it  is  mere-  Rcafonfor  ad- 
ly  a  cafecJ  chance,  and  I  agree  with  my  Lords  the  Judges,  ^ he  ^|^"^^8  bottom- 
found  and  fundamental  reafon  for  admitting  bottomree  bargains,  [hci/bdng^out' 
•is,  their  being  out  of  the  ftatutes  of  ufury  ;  for  confiderations  of  of  the  ftatutesof 
commerce  cannot  fupportthcm,  if  held  to  be  within  the  ftatutes.  ^^^^" 

The  coanfel  for  the  plaintiffs,  by  way  of  objeflion,  laid  great 
^ftrefs  on  di^ums  of  judges,  that  particular  care  muft  be  takeh 
there  is  no  communication  for  the  loan  of  money  j  therefore,  ' 
'fay  they,  this  being  originally  an  agreement  for  borrowing  on 
DJie  part,  and  lending  on  the  other,  is  u furious. 

*'■    A  very  good  anfwer  has  been  already  given  to  this,  that  the  Leant  upon  • 
real  and  fubftantial  foundation  of  the  agreement  muft  be  con-  «al  and  fair  «>»• 
-fidered,  and  not  mere  expreffions  only  ;  but  I  will  add  to  it,  mor«*uluriou« 
•that  loans  upon  a  real  and  fair  contingency  cannot  be  faid  to  than  bottomree 
be  ufurious,  any  more  than  in  the  cafe  of  bottomree  bonds.    *   ^°"^^* 

And  the  very  ftating  of  the  fad,  on  the  purchafing  of  an  an- 
tiuity,  or  on  the  fale  of  goods,   will  prove  the  obfervation. 

A  man  may  purchafe  an  annuity,  on  as  low  terms  as  he  can  j 
but  if  he  fets^out  at  firft  with  borrowing  a  fum  of  money,  and 
'theil  turns  it  into  the  (hape  of  an  annuity  afterwards,  this  is  a 
Ihift,  and  anevafion  to  avoid  the  ftatutes. 

It  is  lawful  liicewife  for  a  man  to  fell  his  goods  as  dear  as  he 
can,  in  a  fairway  of  fale  ;  but  if -^.  applies  to  5.  to  lend  mo- 
•hcy,  and  offers  to  allow  more  than  the  legal  intereft,  and  B. 
fays,  no !  I  will  not  agree  to  your  propofal  on  thefe  terms,  but 
I  will  give  you  fuch  a  quantity  of  goods,  and  you  fliall  pay  me 
fo  much  at  a  future  time  for  them,  beyond  the  price  I  now  fix, 
and  then  charges  an  extravagant  profit ;  this  is  a  ftiifc  to  get 
more  than  the  legal  intereft,  and  is  ufurious. 

On  the  fecond  head.     I  fliall  follow  the  prudent  example  of 
■  Mr,  Juftice  Burnet^  by  not  giving  any  diredi  opinion,  but  at  ^ 

the  fame  time,  the  arguments  in  this  caufe  have  made  itnecef- 
fary  to  fay  fomething, 
t       No  wife  and  good  man  will  afiert  fuch  bargains  deferve  en-  Contra^s  of  thii 
couragement,  for  as  they  are  produdive  of  prodigality  on  the  ^'".^  vmattm" 
one  hand,  fo  do  they  beget  extortion  on  the  other  5  want  and 
avarice  always  generating  one  another,  and  thefe  contrads  may 
be  truly  faid  to  be  vitia  temporis. 

This  court  can  certainly  relieve  againft  all  kinds  and  fpecies 
of  fraud. 

"  Fraud  may  either  be  dolus  malus^  a  clear  and  exprefs  fraud, 
or  fraud  may  arife  from  circumftances,  and  the  neceffity  of  the 
perfon  at  the  time. 

There  are  alfo  hard  unconfcionable  bargains,  which  have 
teen  conftrued  fraudulent,  and  there  are  inftances  where  even 
the  Common  law  hath  relieved  for  this  reafon  exprefsly. 

yames  v.  Morgan^    i  Lev,  1 1 1.  was  a  cafe  of  this  kind,     jff-^ 

fumpfit  to  pay  for  a  horfe,  a  barley  corn,  ^  nail,  and  double 

I  -  every 
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every  nail,  and  avers  that  there  were  32  nails  in  the  flioet  of 

*  the  horfe,  which,  doubling  each  nail,  comes  to  500  quarten  of 

barley ;  and  upon  ndn  ajfumpfit  pleaded,  the  caufe  being  tried 

before  Mr.  Juftice  jF/i^  at  Hireford\  be  direded  the  jury  to 

give  the  value  of  the  horfe  in  damages,  being  8/*  and  fo  they 

did  ;  and  it  was, afterwards  moved  in  arreft  of  judgmeiiC  upon 

a  flip  in  the  declaration,  which  was  over*ruled,  and  judgment 

given  for  the  plaintiiF. 

Pnoa  Boft  be      ^  But  this  court  will  relieve  againfl:  prefumptive  fraud,  fp. that 

^xvnA  at  law,    equity  goes  further  than  the  rule  of  law,  for  there  fr^d  moft 

ht^^^U^ltt-  b«  proved,  and  not  prefumed  only. 

iuBttifc  fraud.  To  take  an  advantage  of  another  man's  neceffitf^  js  f^oally 
bad,  as  taking  advantage  of  his  weaknefs,  and  in  fuph  fitu^^ 
tion,  as  incapable  of  making  the  right  ufe  of  his  roafon^  j^  in 
the  other. 

In  the  marriage  brocage  bonds,  one  of  the  parties  to  the  puur- 
riage  only  is  deceived  and  defrauded,  and  not  either  of  tbe-pac* 
ties  to  the  marriage-brocage  bond,  and  yet  the  court  have  ra« 
lieved,  for  they  hold  it  tnfeded  by  the  fraud,  and  relieve  for  the 
fake  of  the  publick,  as  a  general  mifchief. 

In  like  manner,  where  a  debtor  enters  into  an  jsgreement 
with  a  particul;^  creditor,  for  a  compofition  of  lOs*  ip  ^ 
pound,  provided  the  reft  of  the  creditors  agree,  and  this  cre- 
ditor at  the  fame  time  makes  a  private  clandeftipe  agre^meat 
for  hi«  whole  debt,  and  tho'  no  particular  fraud  to  the  debtcff, 
yet  as  it  is  a  fraud  on  the  creditors  in  general,  whoentred  into 
the  agreement,  on  a  fuppofitioh  the  compofition  would  be  equal 
to  them  all,  the  court  has  relieved. 

So  in  bargains  to  procure  offices,  neither  of  the  parties  isrde- 
frauded  or  unapprized  of  the  terms,  but  it  ferves  to  introdu<;e 
unworthy  obje<^s  |into  publick  offices  ;  and  therefore,  for  the 
fake  of  the  publick,  the  bargain  is  refcinded, 
Midcal  argu-        Political  arguments,  in  the  fulleft  fenfe  of  the  word,  as  they 
vetitt.  as  tiiey    concern  the  government  of  a  nation,  niiuil,   and  have  always 
SDVOTment  of    ^^^^  of  great  weight  in  the  confideration  of  this  court,  and  the' 
a  natioo/of      there  may  be  no  dolus  malus,  in  contracts  as  to  other  perfons, 
wtt^tin  the    y^t  if  the  reft  of  mankind  are  concerned  as  well  as  the  parties, 
tliisconrt.         ^^  ^^Y  ^^  properly  be  faid,  that  it  regards  the  publick  utility. 
In  the  cafes  before  this  court,  there  have  been   fometimes 
proof  of  a£lual  fraud,  fuch  as  Berney  y.  Pitty  the  carl  of  Jrd* 
glafs  V.  Mufchampy  and  feveral  others. 

In  thefe  cafes  too,  fraud  has  been  conftantly  prefumed,  or  in- 

ferred  from  circumftances,  and  conditions  of  parties  ;  weak- 

,  nefs  and  neceflity  on  one  fide,  and  extortion  and  avarice  on  the 

:  other,  and  merely  from  the  intrinfic  unconfcionablenefs  of  the 

bargain.  x 

The  next  kind  of  deceit  is,  upon  other  perfons  who  were 
not  parties,  as  anceftor  and  father,  and  the  heir  and  expectant, 
where  by  contrivance  an  heir  or  a  fon  have  been  kept  from  dif- 
clofing  his  affairs  to  a  father,  or  other  relation,  and  by  that 
means  prevented  from  being  fet  right,  and  undeceived  >  and  the 

anceftor 
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ftfiCeftor  or  father,  have  likew^ife  been  feduced  to  leave  their  for- 
tunes, to  be  divided  among  a  fet  of  dangerous  perfons,  and  com- 
non  adventurers. 

That  there  was  unconfcionablenefs  in  the  very  nature  of  the 
bargain,  the  Hawing  it  about  (hews,  and  that  there  was  aifo  a 
leceitand  delufion  on  the  Dutchefs  of  Marlborough^  who  ftood 
n  loco  parentis^  appears  from  the  evidence  of  Mr.  Backwelly  who 
fwcars  it  was  intended  to  be  carefully  concealed  from  her,  and 
that  (he  fhouid  never  hear  of  it. 

And  yet  I  do  admit  morecircumftances  appear  here  in  favour 
of  the  defendant,  than  have  concurred  in  the  reft  of  the.cafes  : 
Mr.  Spencer  was  30  years  of  age,  there  is  no  foundation"  to  fay 
he  was  a  weak  man,  nor  any  charge  in  the  bill  of  that  kind, 
the  bargain  was  unfought  for  by  the  defendant,  and  intireiy  pro- 
ceeding from  the  borrower,  who  was  of  a  broken  conflitution  j 
the  money  too  was  borrowed  for  an  honeft  purpofe,  to  pay  debts, 
and  yet,  I  would  by  no  means  have  it  underftood,  that  this  in- 
tention alone  will  in  all  cafes  fancSlify  fuch  a  bargain. 

In  thofe  cafes  where  it  has  been  inferted  in  the  defeazance, 
that  the  lender  fliould  lofe  his  money,  if  the  borrower  dies  be- 
foi'e  father  or  grandfather;  I  always  thought  there  was  good 
fcnfe  \f\  the  words  of  the  court  upon  thofe  claufe^,  th.it  ibis  djes 
not  difference  the  cafe  in  reafon  at  all^  for  in  thefe  cofes^  if  the  te- 
nant  in  tail  died^  living  the  father^  the  debt  would  be  lofl  ofcouYfe^  , 

and  therefore  exprejjing  it  particularly  in  the  defeazance^  made  the 
bargain  the  worfe^  as  being  done  to  colour  a  bargain^  that  appeared  to 
the  Under  himfelf  unconfcionable, 

Mr,  Attorney  general  faid,  that  it  was  a  vain  and  v/IJd  imagi-  L^w- makers  m 
nation,    to  think  any  general  law  can   prevent  prodigality  and  -R^'w^thoght  jt 
extravagance,  and  yet  the  law-makers  in  ancient  Rome^  though  aprodiga'i  under 
they  were  not  fo  weak  as  not  to  know,  that  laws  to  reft  rain  the  care  ot  a  cu- 
prodigals  might  be  ufelefs  in  many  inftances,  thought  it  necef-"^®'' 
fary  ftill  to  put  a  prodigal  under  the  care  of  a  curator,  and  ai- 
fo  made   their    famous  fenatus-tonfultum   Macedonianum  merely 
with  a  view  to  prevent  it. 

Whatever  may  be  called  a  legiflative  authority  in  this  court, 
I  utterly  difclaim  ;  but  fo  far  as  the  court  have  already  gone  in 
cafes,  fo  far  as  Lord  Nottingham^  Lord  Coivper^  Led  King^  and 
Lord  Titter  have  gone  in  the  feveral  cafes  before  them,  1  think 
myfelf  under  an  indifpenfable  obligation  of  following. 

I  have  fpent  fo  much  l\mz  principally  with  this  view,  that  the 
work  of  this  day  may  not  be  mifunderftood,  as  if  the  court  had 
departed  from  their  former  precedents,  and  eftablifhed  a  new 
one  for  unconfcionable  bargains. 

Poft  obit  bargains,  and  iundim  annuities,  have  cot  their  bro-  ^/.^\"*  ^^^  tfl 
kcrs  and  fadtors  about  this  town, and  I  would  wilhngly  fhut  thejunaim  annul- 
door  againft  fuch  perfons,  and  am  not  afhamcd  to  own,  I  (hall  te«,  outhtio  bs 
always  be  ready,  confiftent  with  the  rules  of  equity,  to  correct  ^|[^- "y*^^"^  ^^ 
fuch  enormities. 

The  third  point  is,  Whether  the  new  fecurity  given  by  Mr, 
Spencer,  after  the  death  of  the  Dutchefs  o/"  Marlborough,  amounts 
p  a  confirmation y  and  is  fuffcient  to  bar  the  plaintiff  of  relief 

Vol.  I.  A  a  \^ 
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irthe  firft  bond  had  been  void  at  law,  no  new  agreement 
would  have  made  It  better^  the  original  corruption  would  have 
infeded  it  throughout. 
Hew  agrermenti  But  as  bargains  that  are  not  cognizable  at  law,  are  properljr 
"*kI  ***^""'<irft  ^^^  ^wbjed  of  this  court's  confideration,  new  agreements  and 
Taoubtfui  bar-  ^^^  tcrms  may  confirm  what  might  othcrwife  have  admitted  a 
gain.  queftion  as  to  the  fairnefs  of  it. 

The  evidence  feems  to  prove  clearly,  that  there  was  no  com- 
pulfion  on  Mr.  Spencer  at  this  time,  his  neceffities  were  intircly 
over,  for  21,000/,  a  year  was  by  the  difpofition  in  theDutchefs's 
will  added  to  7000/.  a  year  he  had  before,  fo  that  a  little  more 
than  a  third  of  his  annual  income  would  have  difcharged  the 
defendant's  whole  demand. 

In  the  next  place,  the  Dutchefe  being  removed  out  of  the 
way,  the  danger  of  her  coming  to  the  knowledge  of  it  was  gone, 
fo  that  he  was  delivered  from  that  circumftance  likewife;  and 
further,  there  was  no  ancefior  or  relation  living,  on  whom 
any  deceit  or  delufion  could  be  pradiifed. 

i^//Vs  evidence  of  Mr.  S/>^;7c^r's  declarations  as  to  Mr.  JanJ- 
fen*s  doubting,  whether  the  firft  contract  was  legal  or  valid,  is 
a  ftrong  circumftance  to  (hew  Mr.  Spencer  was  fully  apprized  of 
the  nature  of  it,  and  no  fraud  or  impofition  therefore  can  be 
fuggefted  on  this  head. 

The  confirmation  here  is  much  ftronger  than  in  the  cafe  of 
Cole  and  Martin^  becaufe  the  original  bargain  here  is  intendeds 
with  much  fairer  circumftances. 

Mr.  Spencer  here  is  a  debtor,  and  Sir  Abrahapi  *Jan£in  might 
have  diftre'fTed  him  by  bringing  an  adlion,  and  yet  fo  far  was 
he  from  taking  this  advantage,  that  he  waited  two  months 
without  ftirring  one  ftep  in  the  affair. 

The  plaintiffs  counfel  have  faid,  there  has  been  only  onecafeof 
confirmation,  where  this  court  have  decreed  in  favour  of  it,  but 
feveral,  where  the  court  have  fet  afide  bargains  notwithftanding 
confirmations,  and  inftanced  in  the  earl  of  Ardglafs  v.  MuJ" 
champy  and  Wifeman  v.  Beake. 

But  the  circumftances  in  the  firft  of  thefe  cafes  are  not  at 
all  applicable  to  the  prefent,  the  fame  fraud  attended  the  con- 
firmation, as  the  original  bargain;  and  in  the  fecond  of  the 
cafes,  the  confirmation  was  ftill  more  extraordinary,  and  the 
perfon  juft  in  the  fame  diftreffed  fituation  as  at  firft,  and  in  both 
of  them  the  original  tranfaftions  were  grofsly  fraudulent. 

But  here  the  original  tranfaSion  was  doubtful  at  leaft,  if  not 
intirely  clear  of  impofition. 

Upon  the  whole,  I  am  of  opinion  the  only  relief  the  court 
can  give,  is  againft  the  penalty  and  judgment,  and  as  the  plain- 
tiffs had  probabilis  caufa  litigandt^  and  the  defendant's  a  cafe  far 
from  intitling  him  to  the  favour  of  the  court,  I  ftiall  not  there- 
fore give  him  cofts  againft  the  plaintifts ;  for  I  agree  intirely 
with  theMafter  of  the  Rolls,  that  the  plaintifts,  as  truftees,  are 
to  be  greatly  commended  for  fubmitting  a  queftion  of  this  na- 
turc  to  the  confideration  of  a  court  of  equity. 

U 


Catching  Bargain^  o^^ 

JLit  it  li  referred  therefore  to  a  Mafier  to  take  an  account  efprin^- 
tipal  and  interejl  due  on  the  bond  in  1744,  and  the  judgment  thereon^ 
eind  to  tax  the  defendant  his  cojis  at  law^  and  on  payment  to  the  defend'^ 
ant  by  the  plaintiffs ^  of  what  jhall  he  due  at  law^  let  the  defendant 
deliver  up  the  bond  to  be  cancelled^  and  let  fatisfaSfion  be  acknowledge 
id  on  the  judgment^  at  the  expence  of  the  plaintiffs. 


CAP.      XXV. 

pi.  189. 

(A)  JD^t  potDcr  of  t|)W  court  toitj  refpett  tjemo*       p Ji'i^Bfack?** 

Rep,  90, 
January  the  27th,  1737. 

The  Attorney  general  v.  Jeanes, 

Cafe  168. 

IT  was  faid  by  Lord  Chancellor  in  this  cafe,  that  in  an  infor-  The  court  wUl 
macion  by  the  Attorney  general  for  the  regulation  of  a  cha-  g'»v«  *  p^pcr  di- 
rity,  it  is  the'bufinefs  of  the  court  to  give  a  proper  direfiion  as  cwTtJ,  without 
to  the  charity,  without  any  regard  at  all  to  the  propriety  or  im-  any  regard  to  aa 
propriety  of  the  prayer  of  the  information,  and  that  this  cafe  impropriety  in 
herein  differed  from  all  others,  wherein  the  decree  muft  be  ^fonalSon,  ** 
founded  on  the  prayer  in  the  plaintiff^s  bill. 

February  the  27th,  1738/ 

Attorney  general  v.  Pile. 

yidi  title  Devifcy  under  the  divijion^  Of  things  Perfonal^  etnd  fy 
what  Defcription^  and  to  whom  good. 


A  a  ^  Michaclmat 


3r6  Charity  n 


Michaelmas  term,  i738* 

The  Auorney  general  v.  Cleg. 
Cafe  169. 
w,  ieaT«  money  "^  ^R.  Wright  having  by  will  left  fcveral  fums  of  money  tobtf 
tobcdiftributed    lyi    diftributed  in  charities  therein  defcribed,  at  the  difcre- 

in  charity  at  the   -f-  ^  -■-  -  ,  .  .      ,  -  '  . 

difciction  of  his  tion  of  has  executors,  named  three  perlons  executors,  onic  ot 
expcutort,  three  whom  died  before  the  filing  of  the  information  ;  and  the  quef- 
whom'di^!!^  b^-  ^^^^  ^^^>  Whether  this  was  only  a  bare  authority  in  the  execu- 
fore  the  iiifonna- tors,  or  coupled  with  an  intereft. 

tion  filed. 

This  is  not  a  bare  Lord  Chancellor  :  I  am  of  opinion  that  the  executors,  as  taking 
authority,  but     (jjg  whole  perfonal  eftate,  out  of.  which  the  charities  were  to 

coupled  w«th  an    .-p         ,,^  ...  11.,  .  n 

intcreft,  and  fur-  nliic>  had  an  authority  coupled  with  an  interelt,  as  executors 
vived  totheother  have  been  always  held  to  have  in  the  cafe  of  legacies;  and  there- 
tKiro  executors,  f^^^  ^^^  power  of  nominating  the  feveral  perfons  who  were  to  par- 
take of  the  charity,  is  continued  to  the  furvivor  of  them. 
This  court  has  .a  But  though  this  is  fuch  an  authority  coupled  with  an  inte- 
file  •^'ifd  a?"*"  reft  as  would  furvive,  yet  it  is  fo  far  a  truft,  that  in  cafe  of  milbt- 
)n*hr*caJc  or"  a  haviour  the  court  may  interpofe,  for  it  muft  be  allowed,  that  the 
charity.  cpurt  has  a  particular  free  and  extenfivejurifdiaion  in  the  cafe 

of  a  charity,  and  not  confined  to  the  proper  or  formal  methods 
of  proceeding  requifue  in  other  cafes. 
Thtf  Ih'ormation  I  am  of  opinion  that  the  executors  could  not  divide  the  cha- 
r  d'*  ^Jf  ^'y?^^^'  ^'^'^^  *"^^  three  parts,  and  each  executor  nominate  a  third  ab- 
againi  the  reia-  fo^utcly,  becaufe  the  determination  of  the  property  of  every  ob- 
1018.  jed  was  left  by  the  teftator  to  the  direction  of  all  the  executors, 

and  fo  much  of  the  information  as  feeks  a  fpecifick  perform- 
ance of  a  pretended  agreement  to  that  purpofe,  was  difmiS\:d 
with  cofts,  to  be  paid  by  the  relators. 

N.  B.   This  was  faid  to  be  the  firft  inflanCe  of  fuch  a  d(- 
rev:!  ion. 

After  Hilary  term,  1736. 

The  Attorney  general  v.  Hcyesk 

Cafe  170.      T  ORD  Chtwcellor :  Where  a  legacy  is  given  to  a  charity,  in- 
■^-^  icieit  ihrfll  be  paid  from  the  death  of  the  teftator. 


'  I 


CAP. 


357 


C    A    P.    XXVI. 


Cljcfe  ftt  asfioiT.  "!T,^7«**^ 

353*  1  s6, 726. 
pi*  176. 

O£fobir  the  27th,  1746. 

Browiiy  affignee  of  Roger  ff^illiams  a  bankrupt,  v.  Heathcote  and 

Martin* 

Vide  title  Bankrupt^  under  the  divijiony  The  conJiruSlion  of  the 
Jiatute  of  ^1  Jac.  i.  cap.  ig.  with  refpell  to  bankrupt*s  pof" 
fejjion  of  goods  after  njjigument. 


CAP,    XXVII. 

(CSutcf)  Icafe. 

Hilary  Term,  1737. 

Norton  v.  Frecker. 
V'tdt  title  Occupant. 

C   A   P.    XXVIIL 

Commiffioii  of  SDdegate^. 

J«n,«thc  9th,  1737. 
Sir  Henry  Blounfs  cafe. 
Vide  title  Canon  Law* 


A  a  3  CAP. 


35^ 

CAP.    XXIX. 

1 

&)etTr/Atk.  Confittioiui  attti  Ittmitattontr^ 

I8.  pi.  587. 

!Tt*Atk'«o  (A)  3n  tobat  cafce  tl)e  b^eacl)  of  a  cotiDftfon  todl  lie  tdfeM 
t'0/36^^'        aBainft.    />.  358. 

Black.  Rep. 607,  (fi)  Jjti  tubat  cafc0  a  gift  oj  Dctn'fe  ttfion  conDition  not  to  matn; 
Hif'  shep.  tsftbottt  conrent^  (ball  be  gooli  anil  WtiDlng,  oi  toln,  being 

Touchft.  rIviV  0nl2  in  .terrorem.     P.  36 1  • 

Condition.        (C)  mbo  are  to  tabe  abDantage  of  a  conbitfon^  0|  WU  fxnu 


( A)  3ln  iDljat  tatcB  t^t  hmtti  of  a  cotibttioti  iofllbe  tvtteteii 

agamff^ 

Eafter  Term,  10  Geo.  2.     May  11* 

%  Cq.  car.  abr,  ?1^/  Attorttiy  Genital  v.  Dodor  StepbenSm 

J96.  pi.  X7. 

Cafe  171.  'T^  HE  defendant  had  been  regularly  eleAcd  under  Dodof 

ji.  having  been  X     RatcUffe's  donation,  and  had  received  the  falary  for  five 

deaed  onder  years,  and  then  inftead  of  travelling  beyond  fea,  purfuant  to 

Dr.  Kateliffi%  the  direftions  of  the  will,  upon  a  fuggeftion  of  ill  health,  rc- 

ed  the  falary  for  "g^s,  and  thc  tfuitees  accept  the  refignation. 

five  years,  and  Above  five  yeafs  havc  incurred  fince  the  refignation  of  the 

navciiingteyond  clefcndant,  and  the  acceptance  thereof  by  the  truftees. 

fea  fQr  five  more,  as  the  will  requires,  upon  ill  health  refigns,  and  the  trufteet  accept  the  itfipiadoB, 
^nd  put  another  in  his  room.  This  is  a  difpenfation  of  the  condition.  If  they  had  fiud,  when  A* 
eiFered  to  furrender,  we  will  not  accept  of  your  refignation^  but  you  muft  comply  with  the  teniit>  of 
|tfui;d|  it  would  have  been  othcrwifef 

Lord  Chancellor ;  The  Attorney  General  is  certainly  a  ncccf- 
fary  party,  ^nd  the  information  is  properly  brought  in  his 
name. 

Nothing)  to  be  fure,  fhould  be  done  in  this  court,  to  ifl- 
validate  the  defign  of  this  donation  ;  and  pn  the  other  hand,  I 
inuft  proceed  in  fuch  manner  as  I  am  warranted  to  do,  by  the 
rules  of  law  or  equity. 

There  are  three  confidcrations  in  this  cafe. 

J/?,  What  was  the  intention  of  Doftor  Ratcliffe  by  his 
will? 

2d!y,  Whether  VoQor  Stephens  has  complied  with  it? 

Zdly,  If  not,  Whether  it  gives  the  relators  a  right  to  comi 
into  this  court,  to  make  the  defendant  refund  what  he  bai 
received  ? 

Dodor  Ratcliffe  by  his  will  gives  feveral  manors,  upon  truft 
in\$T  ^li(i%  to  pay  6op/.  yearly,  to  two  perfonsj  of  Vnmrpy 

CPlleg^i 
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college,  who  fliall  be  elefted  out  of  the  phyfick  line,  by  the 
Archbilhop  of  Canterbury^  i^c,  for  their  maintenance  for  the 
fpace  of  ten  years,  in  the  ftudy  of  phyfirk,  and  to  travel  half 
the  time  for  their  better  improvement,  and  in  cafe  they  (hould 
die,  or  the  place  be  vacant,  then  the  vacancy  to  be  filled  up  by 
two  others,  and  the  whole  overplus  to  Univerjity  college. 

I  think  if  the  defendant  had  forfeited,  the  college  would  cer* 
tainly  be  intitled  to  it,  let  it  come  to  them  by  any  means  what- 
ever :  But  as  to  the  conftruftion  of  DoRov  Ratcliffi*s  will,  it 
was  manifeftly  the  deAgn,  that  they  (hould  travel,  and  that 
they  (hould  travel  five  years,  but  it  is  truly  faid,  there  is  no 
particular  time  appointed  when  they  (hould  begin  their  travels. 

The  words  are,  **  the  half  of  which  time  they  (hould  fpend 
**  in  travelling  for  their  better  improvement,"  and  therefore  it 
is  moft  natural  to  intend  that  he  meant  the  laft  five  years  for  ' 
their  travelling,  becaufe  he  imagined  they  would^  in  the  iirft  part 
of  the  time,  be  laying  in  a  proper  (lock  of  knowledge. 

But  then  it  can  never  be  underfiood  that  he  intended  in  all 
events  they  (hould  travel,  for  there  might  be  accidents  which 
would  utterly  incapacitate  them  for  travelling,  and  therefore 
he  did  not  exped  they  (hould  refund  when  fuch  accidents  hap- 
pened., but  left  it  at  large  to  be  judged  of  by  the  circum- 
flances  j  befides,  this  is  given  not  only  for  the  expenceof  tra- 
YcHing,  but  for  other  views  likewife,  for  maintenance,  ^r. 

Tl)e  next  quejlion^  Whether  Do&or  Stephens  has  complied  with 
the  intention  of  the  donor  ? 

Now  it  cannot  be  faid,  that  T) oAor  Stephens  has  complied 
with  DoSor  Ratclijfe's  intention;  but  then  it  muft  be  confider- 
ed,  whether  he  has  a  reafonable  excufe  for  not  doing  it,  and 
upon  this  there  is  no  doubt,  but  that  natural  difabilities  will 
excufe,  fuch  as  becoming  non  compos^  ficknefs,  or  other  natu- 
ral difabilities  :  But  then  it  has  been  infifted  upon,  that  the  de- 
fendant has  fraudulently  accepted  of  this  employment,  in  order 
to  put  the  money  in  his  pocket,  without  any  intention  ever  to 
do  the  duties  of  it :  If  this  had  been  proved,  I  (hould  have  no 
doubt  but  that  I  might  decree  the  defendant  to  refund  ;  but 
that  is  not  the  cafe,  for  there  is  not  one  fingle  circumftance 
given  in  evidence  to  (hew  he  took  it  upon  fuch  a  fraudulent 
defign  ;  inftead  of  that^  there  is  very  ftrong  proof  to  the  con- 
trary, even  by  perfons  of  good  credit  in  the  profeffion,  that  he 
had  diligently  applied  himfcif  to  the  ftudy  of  phyfick,  and  befides, 
that  he  was  in  an  ill  ftate  of  health,  in  a  wailing  and  decayed 
condition,  which  threatened  a  confumption  ;  and  even  fuppof-. 
ing  that  he  was  aftually  able  to  travel,  but  in  his  own  mind 
did  not  think  himfelf  capable,  yet  he  would  not  be  guilty  of  a 
fraud,  for  an  imaginary  as  well  as  a  real  diftemper  would  equally 
incapacitate  him. 

I  do  not  think  the  claufe  in  the  will  can  po(Ebly  amount  to 
a  condition,  but  is  merely  dire^^ory,  that  half  of  the  time  they 
fliall  travel,  and  is  not  like  an  executory  confideration  :  As 
where  jf.  pays  money  upon   fuch  a  conjideration  and  it  is  not 

^  a  4  performed^ 
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performed,  an  a£lion  at  law  lies  for  J.  for  money  h^ad  and.rc^ 
celved  to  his  ufe,  which  is  exprcffed  thus  by  the  ScotcU  law, 
cauja  data  fed  non  fecuta. 

The  agreement  is  to  pay.300/.  per  ann,  for  ten  years^  if 
during  ihat  time  he  travel  five  years  j  will  the  not  travelling 
oblige  him  to  refund  ?  No  !  unlcfs  the  .cledors  had  fufFcred 
him  to  continue  in  this  poft  the  whole  ten  years,  then  poffibly 
the  relators  would  have  had  a  right  to  call  him  to  an  ac- 
count, and  might  have  obliged  .him  to  refund  for  five  of  the 
years, 

DoHoT  Suphens  communicated  his  illnefs  firft  to  the  Arch- 
bifhopu  of  Canterbury^  and  lodged  a  formal  refignation  wi^h 
him.  I  think  the  truftees  are  the  eleftors,  and  the  perfons 
whom  DoGtox  Ratcliffi'mttni^A  (hould  have  the  whole  manage- 
ment of  this  donation  ;  they  hav^  accepted  of  this  refignation, 
without  infifting  upon  Dodtor  Stephens*^  going  on,  and  it  is 
certainly  a  difpenfation  of  the  condition  :  If  they  had  faid  wc 
will  not  accept  of  this  refignation,  but  you  muft  comply  with 
the  terms,  or  refund^  then  the  cafe  would  have  appeared  quite 
different;  but,  inftead  of  that,  they  have  accepted  of  the  refig- 
nation, and  aftually  put  another  in  his  room. 

Therefore  I  think  as  Doctor  Stephens  has  taken  the  burden  of 
this  upon  him,  and  as  at  the  end  of  five  years  the  truftees  ac- 
cepted a  furrender  from  him,  and  did  not  infift  then  on  his  re- 
funding,, it  would  be  unreafonable  to  require  it  now. 

But  evfcn  if  it  was  a  condition,  yet  fuppofe  this  cafe,  a  pa- 
tron prefents  to  a  benefice,  and  takes  a  bond,  as  he  may, 
from  prefentee  to  refide  for  ten  years,  and  he,  after  five  years 
are  expired,  (hould  refign  the  living  for  the  refidue  of  the 
term,  and  the  patron  accepts  it,  and  prefents  another,  no  one 
will  fay  that  he  has  forfeited  the  annual  income  of  this 
living,  during  that  part  of  the  ten  years  he  was  refident  upon 
it,  for  the  acceptance  of  the  patron  has  difpenfed  with  the 
breach  of  the  condition,  and  no  adlion  could  be  maintained  0x1 
the  bond. 

Therefore  I  fhould  think  it  too  hard  in  the  prcfent  cafe,  to 
decree  an  account  againft  the  defendant. 
There  are  two  other  points. 

1/?,  Confideration,  Whether  the  travelling  fellows  muft  be 
members  of  the  college  ? 
Wbeih«r  a  fel-  2^/y,  Whether  they  have  a  power  to  let  the  chambers  which 
lowof  acollcge  they  hold  in  the  right  of  their  fellowfhip. 
tVhtsdi'ImVe^s,  ^^  ^^  ^^^^^  matters,  they  are  not  properly  the  objefts  of  this 
is  a  point  deter  *  court's  jurifdidion,  but  ought  rather  to  be  determined  by  the 
minabie  by  the  yifitor,  and  the  will  bcfides  is  extremely  incorreft  in  this  refpedl. 
^         °  r.  ^g  ^^  ^1^^.  being  members  of  Univerftty  college,  it  is  natural  to 

fuppofe  no  body  would  refide  in  the  college,  unlefs  they  were 
a£iual  members  ;  but  this  is  out  of  the  cafe,  for  Dodor  5//- 
phens  has  complied  with  that  part  of  it. 

And  as  to  the  power  of  letting  their  chambers,   I  do  not 

think  that  Dodor  RatcUJJe  has  laid  his  fellows  under  greater 

I  rcflndlions 
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l-cftriflidns  than  thofe  of  other  colleges  are  liable  to  ;  and  if  1 
Vras  to  inquire  whether  a  fellow  of  a  college  has  a  right  to  let 
bis  chambers,  I  fhould  make  wild  work,  and  give  an  oppor- 
tunity to  half  the  univerfity  to  bring  bills  againft  particular 
perfons  to  difcover,  whether  they  have  not  forfeited  their  fcU 
lowfhips  by  thus  letting  out  their  chambers. 

Pecreed  the  information  to  be  difmiffed,  but  without  cofts, 
as  Doftor  Stephens  has  had  a  very  large  benefaftion  already 
from  Dodor  Ratciijfs  donation,  and  Univerftty  college. 

(B)  3lii  toliaf  cafe0  a  gift  oj  tiebife,  upon  contiifioit  not  to^»T''-Atki, 
.   marrp  toitljont  confcnf,  ll^aU  be  gooD  aiiD  binning,  ojjTnAti^zecfe 

130;D,  being  onl?  in  terrorem.  3^5o7pl7iS. 

364.  fl.  i»3, 
Jpril  the  30th,  and  2d  of  May j  1737^  ^367,  3^8. 

Henry  Harvey^  and  Catherine  his  wife,  and  jfnnl  4Vin' ahr. 

-      Clutionj  widow,   two  of  the  daughters  of  Sir  ^Plaintiffs.      5  ^m.  abr. 

Tibom^i  y^/(7«,  baronet,  deceafed,  3  leVin'abrl 

Lady  J/on,  widow:  of  the  faid  Sir  Thomas  JJfon,  -j  ^ilu^^'  '*^* 

Sir  Thomas  J/ion^  baronet,  fon  and  heir  ofSir/p.^.'   ^  ^  ' 

Thomas   deceafed.    Sir  John  Chejbyre,    i/^wr;' f  ^^*^"^*""*  .^ 

Wright,  and  Andrew  Kendrick,  efqrsj  J 

THIS  caufecame  on  upon  a  petition  to  difcharge  an  or-  Cafe  172. 
der  made  by  the  Mafter  of  the  Roils  {a)   for  raifing  the  {a)  sir  yof^pb 
fortune  of  the  plaintiffs  :    The  cafe  was  this.      ,  ^f^->'^^'  - 

Sir  Thomds  Ajhn  by  leafe  and  releafe  limits  his  eftate,  to  the  term'undcr  a* 
ufe  of  himfelf  for  life,  then  as  to  part  to  \^^y  Jjion  for  life,  for  fettlfment  wai, 
her  jointure,  then  to  his  firft  and  other  fons  in  tail  male,  and  ^^atjf  thrr© 

-J  rri_/r  nri_  r  ^ovXi  be  two  Of 

for  want  of  fuch  lilue,  to  trultees  for  the  term  of  1000  years,  more  daughtera 
with  power  of  revocation,  this  term  is  by  a  codicil  made  to  take  of  the  marriage; 
cffedt  immediately  after  his  death,  and  before  the  eftate  of  the  ^^erVto'rliifand 
fon,  and  declared  the  truft  of  the  term  tp  be,  that  if  it  fhould  pay  to  each  the 
happen  that  he  ihould  have  no  fon,  but  two  daughters  living  at  (""*  of  2000/. 
the  time  of  his  death,  then  the  truftees,  out  of  the  rents  and  tbel^tent^ter 
profits  of  the  faid  eftate,  fliould  raife  and  pay  to  the  youcigefk  mother, if  iiving, 
of  fuch   daughters  5000/.  if  /he  marry  with  the  confentofher''''^''?''^\'f 

,  .^j.y  f  .       /      ;.         .  y  .^  ,  -^         .J,       .     net,  theniviib 

mother  y  if  livings  and  continuing  his  widow;  tfnot^  then  with  "the  the  confent  •ftht 
confent  of  the  trujiees^  or  the  furvivor  of  them^  his  executors ^  udmi- f*'«ft^"  of  f^^ /"'';' 
ni/irators  or  ajTigns,  and  (hould  pay  to  fuch  daughter  the  yearly  Jj^^rr^f/^Z/n/^ 
fum  of  100/.  for  her  maintenance  till  her  marriage  with  i\icnjirators,\r  aj^. 
confent.  /r^*» 

And  in  cafe  it  fhould  happen,  that  he  fhould  have  a  fon  and 
two  or  more  daughters,  then  that  the  truftees  (hould  raife  and 
pay  to  each  of  fuch  daughters  the  fum  of  2000/.  if  Jhe  marry 
with  fuch  confent  as  aforefaid-y  and  till  fuch  marriage,  fhould 
4)ay  each  of  fuch  daughters  the  yearly  fum  of  50  /.  till  fuch 
ijaughter  ftiould  attain  her  age  of  18,  and  afterwards .  the  fum 
9^79/.  fo^her  maintenance  as  long  as  lady  y^/^«  fhall  live, 

•and 
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and  from  and  after  her  death  fhall  pay  to  each  the  yearly  fum  of 
Ana  in  cafe  any  jq^/.  till  thcir  marriage  :  And  in  cafe  any  of  the  faid  daugh- 
SL'b^forc^thc"  ^er«  (hould  happen  to  die  before  the  faid  portion  was  paid,  that 
P^rt.on^was'pad, it  fhould  not  go  to  hcr  executor,  but  the  eftatc  fhould  be  ex- 
that  it  (hould  not  ^jj^j.j^jgj  thereof,  or,  if  raifed,  fliould  go  to  him  on  whom  the 
?!rrb«Ji'thr"' reverfion  of  the  premiffes  is  limited  todefcend;  provifo  that 
eftlie  {hould  be  the  term  fliould  ceafe  in  cafe  of  no  fon  or  daughter  :  Or  in  cafe 
**''"Tor  if  ^f  ^^  ^"^'^  ^f  **'  the  younger  fons  and  of  all  the  daughters 
J^M%ouid  IP  without  marriage.  N.  B.  Hen^  the  words^  with  c9nfenU  wn 
to  him  on  whom  ^^/  added • 

the  revfrfion  of 

the  prcmiires  ii  limited  to  defcen  j« 

The  father  after.  Afterwards  by  will  Sir  Thomas  Ajlon^  taking  notice  of  the 
wards  by  his  will  fettlement,  dircds,  that  out  of  his  perfonal  eftate,  there  fliould 
gives  ihe  farther  ^  -j  ^^  ^^^j^  ^^  j^j^  daughters  the  farther  fum  of  2000/.  as 
toeacbof  his  and  for  an  augmentation  of  their  portions,  lubject  to  toe  lame 
daughters,  a$  an  conditions,  provifoes  and  limitations,  as  their  original  portions, 
%S!!^!iZf  and  in  cafe  any  of  the  daughters  fliould  die  before  the  origi- 
Juhj^totbe  nal  portions  became  payable,  then  his  will  is,  that  this  legacy 
/Mr«  cwditimi^  ^f  ^^q^  y^  fliould  not  be  paid  to  her  executor,  but  that  his  lady 
ghai'portio^'  and  executrix  fliould  have  the  reftduum  of  this  money,  if  any, 
And  if  any  of    and  makcs  her  refiduary  legatee  and  guardian  of  his  children. 

the  daughters 

die  before  the  original  portions  become  payable,  then  he  wills  that  this  2000  /.  ihonld  not  be  paid  to  her 
executor,  but  that  liis  lady  and  execuuix  &ould  have  the  refiduum  of  this  money,  and  makes  her  lefidn- 
ary  legatee* 

The  plaintiff  Sir  TXtfwjj  died  leaving  eight  daughters,  and  foon' after  his 

ir«v«  married  Jeath  a  bill  was  exhibited  in  this  court  to  have  the  will  proved, 

ters^ritbout  and  the  trufts   performed,    and  it  was  decreed,    that  the  truf* 

confcnt,  ^nd  tees  fliould  raife  the  maintenance  immediately,  with  liberty  to 

Cjrwoir  another  ^j^^  parties  to  apply  for  further  direftions. 

alio   Wlinout  l.»  ii-.mrr  ••  /-i  i  t_ 

confeiit.  They        In  1 734,  the  plaintiff  r/i?rv^  married  one  of  the  daughters 
are  not  intiticd    without  confent,  and  Glutton  married  another  without  confcnt, 
n^^w  thc^fetSl-  and  a  bill   of  revivor  was  filed,   to  which  lady  jljlon  anfwers, 
nent  or  will,      that  flie  had  before  fuch  marriage  given  notice  to  the  plaintiffs, 
that  they  would  not  be  intitled  to  their  portions,  in  cafe  they 
married  without  her  confent,  and  that  flie  could  not  in  con- 
fcience  confent  to  her  daughter's  marriage  with   the  plaintiff 
tiirveyj  becaufe  he  could   not  make  her  any  fuitable   fettle- 
ment ;  but  that  notwithflanding  this  caution  they  both  married 
without  her  confent. 

And,  upon  a  hearing  at  the  Rolls,  it  was  decreed,  that  the 
plaintiffs  were  w^ll  intitled  both  to  their  original  and  additio- 
nal fortunes,  and  an  order  pronounced  by  his  honour  accord- 
ingly ;  the  prefent  application  was  made  by  way  of  petition  to 
difcharge  that  order. 

Lord  Chancellor^  thinking  it  a  cafe  of  great  doubt  and  difficul- 
ty, declared  that   he  would  be  affifted  by  Lord  Chief  Juftioc 
JUh   Lo^d  Chief  Jufticc  IVilieSy  and  Mr.  Jufticc  C^mynsy  and 
%  ap 
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appointed  the  2ift  of  Nov.  1737,  for  the  hearing  thereof,  when 
it  came  on  accordingly. 

Mr.  Attorney  general  for  the  plaintiiFs  argued,  that  this  re- Sir  Z)«%£i^« 
Araint  in  the  prefent  cafe  ought  not  to  be  confidered  as  a  ne- 
Cefiary  qualification,  but  that  it  ought  at  all  events  to  be  raifed 
and  paid  whenever  the  daughters  married. 

That,  while  alive,  parents  have  a  natural  controulover  their 
children;  but  though  the  law  allows  them  fuch  a  power  to  re- 
ftrain  the  children  in  marriage,  yet  it  is  not  to  be  delegated  to 
any  other  perfon,  and  it  is  abfurd  to  fay,  that  this  power  (hfall  de- 
fcend  to  any  affignees  whatfoever,  or  executors  or  adminiftrators. 

Parents  may  be  fond  of  extending  their  power,  even  after 
their  children  c«^me  of  age ;  but  the  law  leaves  marriages  as  free 
as  poffible,  and  therefore  does  not  encourage  parents  in  this  ex«- 
tent  of  their  power*  Swinb.  part  the  ^th,  12th  chapter y  Godi 
erph.  leg,  380. 

The  only  difference  between  the  Civil  law  and  ours  is,  that 
where  there  is  no  devife  over,  we  call  it  a  devife  in  terrorem^  but 
the  civil  law  fays,  fuch  a  condition  is  abfolutely  void.  Jer-- 
vois  V.  Duk€i    I  Vern.  20.  Bellajis  v.  Ermine^  1  Ch.  ca.  22. 

It  has  been  infifted  that  this  is  a  condition  precedent,  and  th« 
legacy  could  not  veft,  becaufe  the  condition  has  not  been  per- 
formed; but  allowed,  if  it  had  been  a  fubfequent  condition,  it 
might  have  been  otherwife. 

He  argued,  that  in  thefe  cafes,  the  court  had  made  no  differ- 
ence between  conditions  precedent  and  fubfequent.  Grejfy  v. 
Luther^  More  857.  In  the  prefent  cafe,  the  thing  that  is  to 
be  done  is  marriage,  and  in  all  cafes  of  conditions  precedent 
there  muft  be  performance,  or  the  eftate  can  never  veft ;  here 
the  moil  material  part  has  been  performed,  which  is  marriage, 
and  confequently  the  eftate  vcfted.  Semphill  v,  Bailey j  Prec^ 
in  Chan.  562. 

"  If  any  of  my  daughters  (hould  die  before  the  original  por- 
**  tion  becomes  payable,  then  he  wills  that  this  legacy  of  20CO  /. 
**  ihould  not  be  paid  to  her  executor,  but  that  lady  jtjlon  his 
^*  executrix  fliould  have  therejiduum  of  the  money." 

This  cannot  be  called  a  devife  over,  which  is  only  faying, 
that  it  fhould  fall  into  the  reftduum  of  the  perfonal  eftate,  and 
would  have  done^^  if  this  had  not  been  provideds  for. 

So  much  as  to  the  additional  portions.  Next  as  to  the  ori-p 
ginal  portion;  the  words  which  are  tomalce  a  limitation  over 
lierc,  are  different  from  the  words  in  the  will,  ♦'  In  cafe  any 
♦'  of  the  faid  daughters  fhould  happen  to. die  before  the  faid 
^^  portion  was  paid,  that  it  fhould  not  go  to  her  executor,  but 
**  the  eftate  fhould  be  exonerated  thereof,  or,  if  raifed,  fhould 
*'  go  to  him  on  whom  the  reverfiou  of  the  premifTes  is  limited 
**  todefcend." 

It  has  been  objefted,  that  this  was  a  cafe  where  the  money  is 
to  be  raifed  out  of  the  land,  and  the  Civil  law  had  nothing  to 
do  with  it. 

This  would  be  a  good  obje£lion,  if  it  was  a  queftion  to  be 
determined  at  Common  JaWi  in  an  ejeilment,  or  merely  a  c\vx^C- 

X\0W 
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ttoo  at  Common  law,  but  it  is  manifeftly  a  creature  of  equity, 
for  it  is  concerning  the  execution  of  a  truft,  which  is  not  \ 
proper  fubjeS  for  the  Common  law  to  enter  into.  . 

The  principles  and  rules  in  this  cafe  which  govern  a  court 
of  equity,  muft  be  confident  with  fimilar  cafes  ^  though  this 
money  is  to  be  raifed  out  of  land,  yet  it  ought  to  be  conAdered 
as  money,  and  to  be  governed  by  the  fame  rules  as  money. 

If  money  is  to  be  turned  into  land,  it  fhall  be  devifed  no 
other  way,  nor  confidered  any  other  way  but  as  land  ;  here  the 
money  is  to  be  paid  out  of  this  land,  into  the  hands  of  execu- 
tors, and  the  very  fund  out  of  which  the  money  is  to  be  raifed, 
becomes  a  perfonalty  ;  for  though  it  is  a  term  of  inheritance, 
yet  it  is  perfonal  eftate,  therefore  neither  in  hiw  nor  equity  is 
it  to  be  confidered  as  land,  and  equity  will  reverfe  the  very  or- 
der of  things  to  come  at  the  intention. 

The  heir  at  law  is  favoured  upon  many  occafions,  but  never 
to  the  prejudice  of  younger  children,  where  the  heir  is  other- 
wife  fufHciently  provided  for;  and  though  the  father  here  has 
annexed  terms  to  the  plaintiffs  taking  of  their  portions,  yet 
they  arp  terms  which  are  contrary  to  the  policy  of  the  land, 
and  contrary  to  th^  law,  and  abfolutely  void. 

The  great  fund  out  of  which  portions  are  to  arife  is  land, 
iind  therefore  reftridions  of  this  kind,  which  make  this  fund 
precarious,  ought  to  be  difcountenanced,  efpeciilly  as  they 
likewife  difcourage  marriage,  which  is  a  mugh  more  probable 
way  of  introducing  a  virtuous  education,  th^n  if  they  Were 
born  out  of  wedlock.. 

I  will  not  fay  the  mother  will  abufe  this  power,  but  if  fhe 
marries,  it  devolves  on  the  truflees,  and  though  they  are  men 
pf  honour,  and  will  not,  I  believe,  injure  the  daughters;  yet 
if  they  die,  it  goes  to  executors  or  adminiftrators,  apd  even 
sfTigns,  who  may  poilibly  be  knaves  and  fools,  and  confequent- 
ly  very  improper  to  be  intrufted  with  fuch  power. 

The  court  has  already  determined  that  this  is  contrary  to  the 
common  policy,  and  have  fixed  bounds  by  pr^ced^hts,  from 
which  they  will  not  depart.  Fleming  y.  Walgrave^  I  Chan. 
Qaf.  58.     JJion  V.  Afton^   %  Vern.  452. 

Cafes  of  forfeiture  never  receive  any  countenance  in  this 
court,  for  in  all  conditions  that  are  a  reftraint  upon  marnage, 
if  not  performed,  there  muft  be  an  exprefs  limitation  over  to 
fome  other  perfon,  or  it  is  no  forfeiture  ;  now  in  this  part  of 
the  cafe,  it  would  equally  have  funk  in  the  land  for  the  benefij( 
of  the  heir,  if  it  had  not  been,  fo  expreffed  in  y^ords, 

pr.  Strahan  of  the  fame  fide. 

I  fliall  ftatc  the  rules  of  the  civil  law,  and  confidcr  it  firft 
generally  as  a  provifion  for  daughters. 

The  civil  law  has  apportioned  a  father's  eftatc,  which  it  u 
llot  in  hi$  power  to  ^ke  away;  if  he  fliould  ^ive  it  away,  he 

inu^ 
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tnuft  afli^n  fome  fatisfadory  reafon  ;  he  could  not  clog  if,  Of 
put  any  reftraint  upon  marriage. 

The  writ,  de  rationabili  parte  bonorum^  (hews  the  civil  law 
has  been  received  and  countenanced  in  England, 

With  regard  to  marriage  portions,  the  civil  law  has  a  par- 
ticular law  for  that  purpofe.  Cod,  lih.^.  title  ij,  de  dotis  prO'- 
miJJioTie  ^  nudd  pollicitatione^  lex  7.  Dig,  lib,  23.  2  Tit.  de  ritu 
nuptiarum^  lex  i().  de  patribus  cogendis  in  matrimonium  collocate . 
^ui  liberoSy  quos  habent  in  potejiate^  injuria  prohibuerint  ducere 
uxoreSj  vel  nubere^  (vel  qui  dotem  dare  non  volunty  ex  conjlitutiont 
divorum  Severi  &  Antonini)  per  proconfules^  prajides  provinciarum 
coguntur  in  matritnonium  collocare  &  dotare. 

If  parents  had  been  allowed  to  annex  cbnditions  to  por- 
tions, it  might,  perhaps,  have  been  an  unreafonable  one,  and 
have  fruftrated  the  defign  of  portions.  This  was  contrary  to 
the  policy  of  the  republick  of  Rome^  the  jus  trium  liberorum. 

Marriages  ought  to  be  free,  libera  debent  ejje  matrimonial  and 
it  is  a  general  rule  in  the  civil  law,  where  a  condition  is  an* 
ncxed  to  a  legacy  by  way  of  total  prohibition  of  marriage, 
that  it  is  abfolutely  void. 

Jacobus  Gothofradus  de  fontibus  juris  civil! s^  ^.291.  mentions 
the  Julian  law  de  patripropria  in  the  time  ox  Augtiftus^  that  if 
any  perfon  adds  a  reftraint  to  marriage,  let  them  be  free  from 
the  condition;  they  endeavoured  then  to  find  out  conditions 
which  would  not  in  d'iredt  words  reftrain  marriap;e,  but  in  the 
implication  would  have  the  fame  efFeft,  by  making  the  con- 
fent  of  a  third  perfon  the  condition  of  marrying.  This  was 
declared  to  be  eluding  the  defign  of  the  Julian  law,  Dig.  lib,  35. 
X  7 1/,  de  conditionibus  &  demorifirationibus  et  caujis  C5f  madis  eorum 
qua  in  tejiamento  fcribuntur^  lex  "jl.  Si  arbitratu  Titii  Seia  nup- 
fititj  nuus  hares  eifundum  dato  j  vivo  Titioj  etiamfme  arbitrio 
Tstii  earn  nubentem  legatum  accipere^  refpondendum  ejl^  eamque  legis 
fententiam  videri^  ne  quod  omnino  nuptiis  impedimentum  infer atur^ 
^c.  This  is  Papiaian's  determination,  who  was  looked  upon 
to  be  the  brighteft  of  all  the  Roman  lawyers  ;  and  Cujaciusy  in 
his  comment  upon  this  very  law,  fays.  His  authority  is  of 
great  weight,  andhas  fuch  regard  paid  to  it  in  our  court,  that 
conditions  reftraining  marriage  are  held  by  us,  upon  his  au*. 
thority,  to  be  abfolutely  void.  Mantica,  lib.  11.  ».  8.  Graf^ 
Jiusy  lib.  I.  «.  9.  Covarruvius,  «.  3.  takes  a  difference  between 
marriages  with  the  confent,  and  the  advice  of  another.  San^- 
tbix  de  fan£l.  matrimon,  facramento  difputat.  34.  «.  19.  Non  tan^ 
turn  conditio  non  ineundi  matrimonium^  rejicitur  a  legato^  fed  etiam 
eonditio  ineundi  arbitratu^  vel  confenfu  tertii^  et  ratio  //?,  quia  qui 
tenet ttr  confenfum  vel  licentiam  alieni  peter e^  tenetur  feqni^  atque  ita 
matrimonii  libertas  impedietur, 

Swinboarny  part  the  4th,  fee.  12.  lays  it  down  as  a  general 
rule,  that  all  conditions  againft  marriage  are  unlawful,  con- 
trary to  the  procreation  of  children,  repugnant  to  the  law  of 
iiature,  and  detrimental  to  the  commonwealth. 

In  the  prefent  cafe  lady  A/ion  will  have  the  benefit,  who  is 
the  perfon  to  rcfufe.    Dig.  lib.^o.    //M.   de  legatis  i^f  fidei  com* 

mijfu^. 
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imjjis^  Ux  43.  parag.  2.  Legation  in  aliena  wbtntate  pwi  potejlj  in 
baredis  non  potejl.  The  heir  in  this  cafe  is  to  have  the  benefit 
alfo  by  refufal,  and  therefore  nunquam prafumentur  veUiiUi" 
gari^  and  ought  not  to  receive  any  countenance. 

The  emperor  Jii/^/ff/W,  Cod.  lib.  6.  tit.  4,^.  Communia  di  ligatis 
^  fidei  commijfis  ^  de  in  rem  miffiom  tolUnda^  faith.  Renins  eji 
igitur  cenfemus  in  rem  quidem  mijjionem  penitus  aboleri :  Bwankm 
ver$  tarn  legatariis  quam  fidei  commijfariis  unam  naturam  imp^nere^ 
it  nonfilum  perfinalem  a^ionempraftare^fedet  in  rem^  quatenus  its 
liceat  eafdem  res  five  per  qmdcunque  genus  Ugati^fiae  per  fidnesm^ 
mijfum  fuerint  dereliSiay  vindicare  in  rem  aSiiene  inftituenda. 

Where  a  condition  is  null  and  void,  the  queftion  will  be 
then.  Whether  any  devife  oyer  or  limitation  will  be  good  ? 

When  the  vality  of  the  condition  which  is  annexed  to  the 
legacy  is  taken  o(F,  it  becomes  abfolute,  and  no  devife  over 
can  zStSt  it.  Dig.  lib.  35.  tit.  i.  di  cmdit.  &  demmftrtA^ 
lex  22.  ^itiens  fub  conditione  mulieri  legatur^  Ji  mm  mupfiriU 
it  ejufdem  fideiammijjimjiti  ut  Titii  rejlituaty  finuhai:  icmmode 
Jlatuitur^  et  Ji  nupferit,  legatum  eam  peterepiffeet  mm  efiagendam 
fideicommijfum  praftare^  the  condition  being  void  in  law>  the 
legacy  is  difcharged  of  it. 

Suppofing  fuch  confent  fliould  be  necefTary,  yet  it  muft  be 
a  reasonable  objedion  to  the  marriage,  that  is  intended  by  this 
condition.  Here  the  plaintiff  Mr.  Harvey  has  300/.  pir  asm. 
in  poflefEon,  and  as  much  in  reverfion,  and  was  ready  and 
able  to  make  a  proper  fettlement,  and  therefore  there  coulil 
be  no  reafonable  grounds  f9r  lady  Jfton^s  refufal, 

Mr.  Browne  of  the  fame  fide. 

As  marriage  was  the  only  thing  that  was  really  and  fub« 
fiantially  in  the  confideratioa  of  the  parties,  that  has  been  per- 
formed, and  the  reft  is  in  terrorem. 

The  whole  diredion  to  raife  the  portion  is  upon  the  con- 
fent of  the  mother,  and  not  a  word  of  the  fathier ;  there  are 
/everal  inftances  which  might  be  put  where  this  fettlement 
could  not  take  place.  Suppofe  lady  J/ion  (hould  have  been 
viiited  by  the  hand  of  God,  and  had  become  a  lunatick,  how 
could  her  confent  have  been  had  ?  Or  fuppofe  there  had  been 
an  affignment  of  the  term,  and  an  adminiftrator  of  the  truf- 
tees  at  the  fame  time,  whofe  confent  was  neceffary  to  be  had  I 

As  it  ftands  on  the  foot  of  the  fettlement,  it  is  a  mere  pe^ 
nalty,  and  only  in  terrorem. 

He^e  the  children  might  poffibly  wait  the  greateft  part  of 
their  lives  for  the  confent  of  perfons,  to  whom  they  are  in- 
tire  ftrangers;  in  x  Mod.  310,  Lord  Chief  Juftice  Hali  takei 
notice  of  a  cafe  cited  by  the  defendant's  counfel  in  Fry  v.  Per^ 
tery  where  the  confent  was  to  be  had  in  writing,  and  tho'  no  fucb 
confent,  yet  decreed  a  good  marriage;  and  hisLordfhip  faid  then 
was  great  equity  it  Ihould  be  fo^  becaufe  (faid  he)  the  writtea 
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cpnfent  was  only  a  provident  circumftance  and  wifdom  of  the 
devifor,  for  the  more  firm  obliging  the  party  to  ajfk  confent, 
which  the  devifor  confidered  might  be  pretended  to  be  had  by 
flight  words  ;  and  in  the  Earl  of  Salijbury  v.  Bennety  2  Vern. 
223.  there  was  a  marriage  contrary  to  the  cxprefs  terms  of  the 
condition  on  which  the  daughter  was  to  take,  and  yet  the 
whole  portion  decreed.  In  Jack/on  v.  Ferrandy  2 /^/r«.  424, 
a  portion  was  decreed  to  be  raifcd  out  of  land,  though  the 
devifee  died  before  the  time  appointed  for  the  payment. 

The  common  law  has  paid  a  great  regard  to  the  rule  of  the 
eccleiiaftical  court,  with  refpeft  to  cafes  of  reftridion  on  mar- 
riage, Mo9r  857.  Gnjley  v.  Luther ^  1 1  Jac.  i.  I  mention  this 
to  fhew  that  thefe  fort  of  cafes  have  been  very  anciently  taken 
notice  of,  for  Mr.  Juftice  Winchy  in  giving  his  opinion,  cites  a 
cafe  before  this,  where  there  was  a  condition  annexed  to  a 
daughter's  legacy,  that  fhe  marry  with  the  aflent  of  the  mo- 
ther, and  (he  fued  in  the  ecclcfiaftical  court  for  the  legacy  ;  it 
was  pleaded  in  bar  that  ihe  did  not  marry  with  the  mother's  af- 
fent,  and,  notwithftanding  this,  fhe  had  fcntence  for  the  legacy. 

The  cafes  of  portions  are  what  this  court  have  exercifed  a 
peculiar  jurifdidion  over,  contrary  to  the  other  fide  of  Weft-- 
minfttr^h^Us  and  though  it  is  a  rule  tcquitas  fequitur  legemy  that 
muft  be  confined  to  cafes  which  arife  from  a  legal  point,  and 
incidentally  come  before  the  court  ^  a  mortgage  in  equity  is  not 
confidered  as  a  revocation  of  a  will,  tho'  it  is  at  laws  nor  will 
this  court  confider  a  mortgage  as  land,  nor  allow  it  to  be 
irrevocable. 

I  put  it  upon  the  gentlemen  of  the  other  fide,  to  fhew 
where  this  court  have  fufTered  penalties  to  take  eiFe£i,  which 
are  in  refiraint  of  marriage. 

It  is  not  faid,,any  where  in  the  deed,  to  whom  the  portions 
fhall  go  over,  provided  the  daughters  marry  without  fuch  con- 
fent ;  and  in  Haywardv.  Pagety  Nov.  12,  1733,  it  was  held,  a 
general  devife  of  the  rtfiduum  is  the  fame  as  no  devife  over  at  all. 

The  money  given  by  the  will  is  as  an  augmentation  of  the 
daughters  portions  ;  and  where  a  legacy  is  given  to  a  perfon 
upon  marriage,  and  the  legatee  marries  accordingly,  it  veils, 
though  without  the  confent  of  a  particular  perfon,  Semphilly. 
Bayfyy  Pre/,  in  Chanc.  562.  and  where  a  perfon  who  takes  it 
over,  takes  it  as  a  refiduary  legatee,  it  is  plainly  diflinguifhable 
from  the  cafes  where  it  is  devifed  over  to  a  fpecifick  legatee  ; 
and  therefore  this  cafe  mufl  fall  within  the  reafon  of  thofe  de- 
terminations where  the  devife  is  in  terrorem  only. 

Dr.  Andrews  for  the  defendants. 

Deeds  are  undoubtedly  of  a  flri£ter  nature  than  a  will;  and 
as  the  will  in  the  prcfent  cafe  plainly  refers  to  a  deed,  it  muft 
be  conflrued  with  the  fame  flridlnefs  as  a  deed. 

It  is  a  legacy  uncertain,  but  to  be  made  certain  by  a  faftj 
for  it  is  not  daughters  by  name,  but  to  a  daughter  only  who  mar- 
rses  with  the  ionfent  of  the  mother^  and  no  body  can  take  but  thofe 
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who  bring  themfclves  within  the  defcription.  I  do  maintairl 
that  this  is  a  legacy  which  has  never  vefted,  becaufe  the  con-^ 
dition  on  which  it  is  given  by  the  teftator  has  not  been  per- 
formed,  and,  according  to  the  law  of  the  twelve  tables,  «;«- 
luntas  tejiatoris  in  teftamento  totum  facit^  and  though  a  prohi- 
bition of  marriage  hath  not  been  allowed,  yet  the  civil  law 
permits  a  reftraint  upon  it.  Cod,  lib.  5.  tit.  4.  lex  i.  Cunt  de 
nuptiis  puella  queritur^  nee  inter  tutorem  et  matrem  ^  propinquos  de- 
eligendo  futuro  marito  convenit :  arbitrium  prajidis  provincia  ni" 
cejarium  eft.  Swinb.  part  4.  fee.  12.  par.  14.  **  When  that 
*'  which  is  given  with  condition  of  not  marrying,  is  to  be 
^'  diftributed  in  pious  ufes,  in  cafe  the  condition  be  not  ob^ 
•*  ferved  ;  here  the  condition  is  not  rejeftcd  as  unlawful,  and 
^'  if  he  marries,  he  lofes  his  legacy ;  the  reafon  is,  for  that 
*'  the  law  doth  more  favour  piety  than  the  liberty  to  marry." 
A  variance  between  the  old  law,  and  the  law  in  Juftiniattt 
time,  vidi  Inftitut.  lib.  2.  ///.  20,  de  legatisy  fe^.  36.  In  the 
old  law,  a  legacy  reftraining  marriage  void  ;  but  in  the  latter 
law,  fuch  legacies,  notwithftanding  the  condition  annexed^ 
fliall  be  equafiy  fubjeft  to  the  condition,  as  any  other  legacy 
would  be  that  is  left  fubje£t  to  a  condition. 

The  rule  in  our  court  is,  that  the  civil  law,   fo  far  as  is- 

confident  with  the  jus  gentium^  (hall  prevail,  .  Gr9tius  lays  it 

down,  that,  after  the  death  of  the  father,  the  mother  is  iati« 

tied  to  the  fame  obedience  from  the  children  as  the  father,. 

>  founded  upon  the  fifth  commandment. 

The  jus  trium  liberorum  is  not  in  force  with  us  ;  if  a  Roman -^ 
had  three  children,  and  not  able  to  maintain  them,  the  com- 
ifionwealth  maintained  them  ;  but  the  publick  here  takes  no 
notice,  the  pariflies  muft  fupport  them.  In  the  Roman  law 
they  provided  not  for  natural  children ;  but  in  our  law,  if  a 
man  marries,  though  he  has  lawful  children,  yet  he  may  dif^* 
pofe  of  his  eftate  to  the  illegitimate  iffxic,  in  prejudice  of  the 
legitimate.  By  the  Roman  law,  the  portion  was  the  woman's 
diftinfl  property  ;  here  it  belongs  to  the  hufband,  and  here  it 
Ihould  be  confidered  as  if  the  father  had  faid,  I  give  2000 A 
to  fuch  a  man  as  fhall  marry  my  daughter  with  the  confent 
of  the  mother. 

Mr.  Fazakerley  of  counfel  alfo  for  the  defendants. 

This  court  will  confider  the  confent  to  be  a  material  in- 
gredient, and  without  which  it  could  not  be  a  marriage,  con- 
fident with  the  intention  either  of  the  deed  or  devife. 

It  is  faid  this  muft  be  conftrued  in  terrorem^  but  I  hope  the 
court  will  not  conftrue  mens  intentions  into  fuch  a  phantom 
terror;  for  if  this  is  the  known  conftrudlion  of  this  court, 
would  any  man  be  fo  void  of  underftanding,  and  fo  trifling, 
as  to  make  ufe  of  a  reftri£lion  which  he  is  fenfible  will  be 
void  ?  A  reftriflion  which  can  hardly  meet  with  any  perfon 
fo  weak  and  ignorant  as  to  be  terrified  at  it.  As  to  the  cafe 
oijackfon  v.  Farrand^  in  2  Vern.  it  is  doubtful  if  that  cafe 
would  be  determined  as  it  now  ftands,  if  it  was  to  be  reheard; 

If 
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If  this  court  will  conftrue  the  intention  contrary  to  the  ex- 
prdfs  words,  it  is  impoffible  they  can  operate  at  all  3  the  law  will 
ttOt  make  an  expofition  againft  the  exprcfs  words  and  intention 
of  the  parties,  which  ftand  with  the  rule  of  law,  quottes  In  verbis 
nulla  eft  ambtgultas^  tbl  nulla  expojltio  contra  verba  exprejjafienda  ejf. 
The  laws  of  nature  are  fo  ftrong  upon  fathers,  that  the  na- 
tional law  has  not  obliged  them  to  make  any  provifion,  but  left 
it  intirely  to  their  difcretion,  and  has  given  up  the  children  in 
this  refpeft  to  the  abfolute  power  of  the  father:  Who  fo  proper 
to  make  a  prudent  provifion  for  children  as  the  father,  who 
knows  the  difpofition  and  temper  of  each  child?  Different 
reftridions  may  be  neceflary  in  one  cafe,  which  may  be  un-» 
nccefiary  in  another. 

The  I2th  of  Car.  2.  cap.  24.  fe^,  8.  has  given  a  father  an 
abfolute  power  to  difpofe  of  the  guardianfhip  of  his  children, 
until  the  age  of  21,  which  fhews  the  fenfe  of  the  legiflature  as 
to  parental  authority ;  by  the  cuftom  of  the  city  of  London ^  who- 
ever marries  an  orphan  without  the  proper  confent,  though  liv- 
ing intirely  outof  their  jurifdidion,  yet  he  is  notintitled  to  the 
portion  ;  would  this  cuftom  be  permitted,  if  it  abfolutely  con- 
tradided  the  known  rules  of  law,  as  is  pretended  by  the  other 
fide  i  this  court,  only  upon  a  bill  filed,  and  affidavits  produced, 
that  a  difadvantageous  marriage  is  apprehended,  will  prevent 
the  perfon  from  marrying  without  the  leave  of  the  court. 

It  has  been  faid,  wherever  there  is  a  condition  that  is  malum 
in  fey  it  will  make  it  void,  and  feveral  inftances  have  been  put, 
as  to  murder  a  perfon,  or  where  it  is  repugnant  to  a  grant ;  but 
this  being  a  collateral  things  and  not  preventing  a  marriage^ 
can  never  be  conftrued  or  brought  within  this  rule. 

They  have  not  cited  one  autliority  out  of  the  common  law^ 
and  with  refpeft  to  legacies,  your  Lordjhtp  has  a  concurrent 
jurifdiSion  with  the  ecclefiaftical  court,  and  if  this  court  fol- 
low their  rules  in  fimilar  cafes,  it  is  for  this  reafon,  that  there 
may  be  a  conformity  in  the  refolutions,  and  that  the  fubjeit 
may  have  the  fame  meafure  of  juftice  in  which  court  foever  he 
fued.     Abr.  ofCa.  In  Eq.  295. 

Where  a  legacy  charged  upon  land  is  once  vefted,  it  becomes 
money,  and  goes  to  the  perfon  to  whom  it  is  given  j  but  before 
it  is  vefted,  it  is  a  common  law  charge,  and  is  not  for  the  con- 
fideration  of  the  civil  law,  or  the  ecclefiaftical  court,     A  truft   . 
tcrmmuft  be  confideredasa  parcel  of  the  inheritance,  till  the  pur- 
pofeforwhichitisraifedis  fatisfied,and  the  legacy  aftuallyvefts. 
I  Ch,  Ca.  58.  Fleming  v.  Walgrave^  is  not  at  all  to  the  pre- 
fent  purpofe ;  the  cafe  is  very  fliort,  and  very  obfcurely  ftated  ; 
the  difpute  there  was  befides  upon  a  mere  perfonal  truft.     The 
cafe  in  Finch's  Reports^  foh  62,  too  much  honoured  by  being 
called  Lord  Nottingham's  Reports y  there ^  if  the  daughter  never 
married,  ihe  might  be  allowed  to  improve  the  eftate,  as  there 
was  no  probability  of  her  marriage  at  that  time  ;  and  as  (he  had 
the  abfolute  property,  if  flie  did  not  marry  at  all,  upon  giving 
fecuf  ity  that  (he  would  comply  with  the  terms,  fhe  was  allowed 
to  improve* 
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There  IS  no  law  to  prevent  widows  from  marrying,  but  they 
may  marry  ad  infinitum :  and  yet  conditions  in  a  will  to  retrain 
them  from  marrying,  have  been  held  to  be  binding,  thoughyoung 
enough  to  do  great  fervicc  to  the  publick  in  point  of  children. 

TheCivil  law  was  never  received  fo  far  as  to  controul  property 
here,  but  the  conftrudion  with  regard  to  charges  upon  land, 
liave  always  been  adapted  to  the  rules  and  diftin£lions  of  our  own 
laws  :  In  perfonal  legacies  indeed  it  may  beotherwife,  and  pof- 
fibly  may  be  influenced  by  the  rule  of  the  Civil  law  j  but  money 
which  is  to  be  raifed  out  of  a  trufl:  upon  land,  cannot  be  faid 
to  exift,  till  the  condition,  for  which  the  truft  was  raifed,  is 
complied  with,  and  can  never  be  called  dibitum  in  prafmU 
folvendum  in  future:  This  rule  is  applicable  indeed  to  a  bond, 
becaufe  there  the  debt  immediately  commences  from  the execu;- 
tion,  but  the  defeazance  is  not  ^o  take  place  till  a  future  day; 
we  infift  that  this  never  veiled,  becaufe  it  is  only  payable  upon 
marriage  with  confent ;  and  therefore  all  that  has  been  faid  with 
relation  to  a  forfeiture,  is  an  argument  without  any  conclufion. 

Secondly^  As  to  the  will,  if  there  had  been  no  word  but  aug" 
mentation^  it  could  not  be  taken  without  a  compliance  with  the 
terms  in  the  original  portion  in  the  firft  place;  a  cafe  deter- 
{a)  Sir  Jofepb  mined  before  the  Mafter  of  the  Rolls  {a)  has  been  infiftedon; 
Jikyiu  tut  as  there  are  two  cafes  of  equal  authority,  being,  both  de- 

cided by  the  fame  perfon,  which  are  adjudged  different  ways, 
the  quedion  is  flill  as  much  open,  as  if  this  bad  been  acaie 
prima  imprejfionis^ 

Is  not  the  teftator*s  intention  to  give  it  over  equally  clear  by 
direfting  it  fhould  fink  in  the  perfonal  eftate,  where  he  has  ap- 
pointed a  refiduary  legatee,  who  will  con fequently  have  the 
benefit,  as  if  he  had  adtually  in  words  and  by  name  given  it  to 
the  refiduary  legatee. 

Here  is  a  provifion  of  70  /.  per  ann.  to  the  daughters  during 
the  life  of  the  mother,  and  after  her  death  100/.  which  they 
will  ftill  be  intitled  to,  though  they  have  married,  contrary  to 
the  reftriSion  ;  and  therefore  the  argument  of  their  being  dcf- 
titute  falls  to  the  ground. 

There  never  has  been  any  cafe  in  the  ecclefiaftical  court, 
where  it  has  been  determined,  that  a  legacy  given  upon  a  con- 
tingency, fhall  be  a  good  legacy,  before  that  csntingency  bappim^ 
as  doSor  Andrews  informs  me, 

Mr.  Attorney  generaPs  reply. 

It  is  infijledy  that  the  intention  of  the  parties  is  clear  and 
plain. 

Secondly^  If  fo,  that  this  intention  ought  not  to  be  over-ruled 
in  law  or  equity. 

There  are  no  negative  words,  that  this  fliall  not  be  raifed 

.  if  the  daughter  marries  without  confent,  and  if  the  term  is  to 

continue  notwithftanding  the  marriage  without  confent,  who 

^  is  it  to  continue  for  ?  for  the  daughter  only  !  as  it  was  created 

*  for  no  other  end  and  purpofe. 

The 
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The  known  conftruftion,  that  the  devifes  in  feftrlQion  of 
fliarriage^  are  interrorem^  unlefs  there  is  a  devife  over,  has,  in 
a  good  nkcafufe,  been  allowed  by  the  defendant's  counfel  j  this 
has  been  the  general  and  unffaaken  rule  of  the  court,  and 
therefore,  if  not  entirely  founded  on  reafon,  ought  to  be  ac* 
quiefced  undeir;  but  I  do  itiaintain,  it  was  eftablifhed  on  great 
reafon,  for  the  court  fuppofes  the  father  did  noft  intend  to  leave 
the  daughter  deftitute  of  a  portion,  but  guarded  it  only  by 
intimidating  a  ichild  from  marrying  improvidently,  though  a 
child  (hould  be  told  afterwards,,  this  is  defigned  as  a  terror 
ortly,  and  does  not  debar  you  of  your  portion,  yet  this  is  not 
contrary  to  the  intention  of  the  father,  for  he  imagines  when 
they  are  apprized  of  this,  that  they  are  then  of  years  of  dif- 
cretion,  and  ii^capable  of  making  this  reftridion  inefFe£bual. 

It  is  faid,  the  cohftruing  thefe  reftridtions  void,  arifes  from 
the  principles  of  the  Civil  law,  which  is  not  in  force  in  Eng* 
land^  ahd  to  be  fure,  confidered  iftierely  as  the  Roman  Civil 
law,  has  nothing  to  do  here  ;  but  the  queftion  is,  Whether  the 
fame  Words  in  any  cafe  before  one  court  of  juftice,  ought 
not  to  have  the  fame  conftruftion  in  every  court. 

It  has  been  iniifted,  thrs'i's'a'conllraint  hot  at  all  contrary  to 
the  rules  in  law  and  equity. 

The  parental  authority,  when  confined  to  it's  juft  bounds, 
I  will  readily  allow;  but  no  body  will  fay,  the  father  in  £«^- 
land  has  the  power  of  life  and  death,  or  that  he  can  imprifon, 
or  deprive  his  eldefl:  fon  of  his  eftate  by  right  of  heirfliip  and 
inheritance  :  It  will  not  be  denied,  but  that  there  is  a  time, 
when  a  child  may  be  as  fit  to  govern  himfelf,  as  the  parent 
can  be  to  advife  him. 

It  is  faid,  that  the  law  has  given  the  parent,  who  is  the 
natural  guardian,  the  power  of  appointing  another  guardian  ; 
and  arguments  have  been  drawn  too  from  the  cuflom  of  Lon* 
d9n^  which  I  allow  has  been  fupported  upon  wife  reafons,  but 
they  are  not  applicable  here,  becaufe  at  21  the  cuflom  ceafes, 
artd  here  they  cannot  marry  at  30,  40,  i^c.  or  at  any  age 
without  the  confent  of  the  mother ;  in  the  other  inflance,  the 
]aw  does  not  extend  their  view  beyond  the  age  of  21 ;  but  the 
parent  here  has  carried  his  power  fo  far,  as  to  controul  hi3 
children  even  after  they  come  to  years  of  difcretion  :  What  is 
this  i  but  rejiraintng  a  perfon  who  is  of  an  age  equally  capable 
of  judging  as  his  own,  and  is  like  an  attempt  to  fettle  an  eflate 
in  pirpetuumy  after  deflroying  the  end,  by  the  very  means 
themfelves,  and  generally  goes  much  fooner  out  of  the  family, 
than  otherwife  it  might  have  done: 

It  is  objedied,  that  the  court  in  devifes  in  terrorem  have 
proceeded  only  in  purfuance  of  the  ecclefiaflical  court,  that 
the  two  courts,  who  have  a  concurrent  jurifdi<5lion,  may  not 
clafh,  but  it  will  not  hold,  if  this  court  fhould  conflrue  it  a 
condition  that  is  binding,  though  there  is  no  devife  over. 

The  learned  doctors  allow,  though  there  is  a  limitatioA 
over,  yet  it  is  void  in  the  Civil  law,  except  in  one  cafe,  a  li- 
mitation to  pious  ufes,  becaufe  there  the  incerefl  of  charity  vs 
B  b  2    '  pidtit* 
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preferable  to  the  intereft  of  children  ;  this  fhews  that  th«  rti* 
fon  of  this  court  is  founded  differently  from  the  Civil  laWy 
for  here  it  goes  upon  the  general  policy  of  the  kingdom. 

Mr.  Fazakerley  faid,  there  was  no  inftance  of  any  caf6  of  tbil 
nature  in  the  ecclefiaftical  court.  I  am  very  glad  no  inftadce  can 
be  produced  there,  for  then  the  confequence  is,  this  tourt  haf 
nothing  to  borrow  from  the  proceedings  in,  tMe  ecclefiaftical 
court. 

Tho'  the  money  is  direded  to  be  raifed  out  of  the  land,  yet 
it  is  to  be  confidered  only. as  money,  but  it  has  been  infifled  by 
Mr.  Fazakirly^  it  muft  firft  veft^  before  it  can  be  confidered  as 
money;  but  notwithftanding  it  is  not,  as  they  fay,,  vefled,  yet 
it  does  not  follo^^  that  it  Ihould  not  till  then  participate  of 
money,  and  vefting  or  not  vefting  makes  no  difference;  nor 
can  it  be  raifed  in  any  other  court,  for  it  is  truft-money,  and 
properly  the  creature  of  this  court,  and  it  has  been  held  here 
more  than  once,  that  the  conftfuAion  of  trufts  ought  to  be 
favoured  in  the  fame  manner  as  the  conffrudion  .of  wills. 
The  cafe  of  King  v.  ff^thers,   in  Lord  Talhot^s  time,  was, 
{a)  Cafes  in      upon  an  appeal  to  the  Houfe  of  Lords,  affirmed  (tf };  there  what 
Chan,  in  Lord  js  called  on  the  other  fide  a  general  rule,  feems  to  be  broke 
'Liibot  %  time,     tJJ,.Q^gJ^^  fQj.  ij  js  determined,  that  money  to  be  railed  out  of 
land,  (hall  not  fink  for  the  benefit  of  the  heir,  where  mar- 
riage, the  end  of  the  portion  was  anfwered,  though  the  whole 
of  the  condition  for  raifing  it,  was  not  complied  with. 

The  cafes  cited  of  a  devife  over,  are  not  applicable  here,  be- 
caufe  in  the  prefent  inftance  there  is  no  legal  proper  devife  over. 
Needham  and  Sir  H,  Vernon,  refolved  in  Lord  Nottingham's 
time,  is  in  point  for  us,  and  tho'  the  book  itfelf  is  of  no  autho- 
rity, yet  the  manufcript  under  his  hand,  not  differing  from  the 
printed  cafe  in  any  eflcntial  point,  will  furely  have  it's  weight. 
Jjion  v.  Jjion,  2  Fern.  452.  of  the  fame  kind,  and  fiicurity  given 
for  performing  the  condition,  becaufe  there  was  a  devife  over. 
(h)  tq.  Ca.  Abr.      Lord  Harcourt  faying  in  King  v.  TVithers  {b)y  that  a  portion 
"2-  to  be  raifed  out  of  land,  is  to  be  confidered  as  land,  can  have 

no  weight,  for  there  is  a  great  difference  to  be  made  between 
the  mere  faying  of  a  judge,  and  a  diSium  upon  which  the  judge 
gave  his  judgment  3  but  in  that  very  cafe  the  determination 
was  contrary  to  the  di^um ;  for  the  portion  was  decree3  to  be 
raifed,  and  confequently  a  diflum  not  neceffary  to  the  judg- 
ment, and  of  no  authority. 

It  has  been  infifted  on  the  other  fide,  there  is  a  devife  over. 

Can  it  be  faid,  this  is  a  giving  over,  where  it  would  have 

fallen  of  courfe  into  the  inheritance,  if  this  had  not  been  faid  ? 

a  man  devifes  an  eftate  to  his  heir,  he  does  nothing  by  it,  for 

it  would  defcend  to  him  without  it. 

The  ruleof  confidering  conditions  in  reftriflion  of  marriage, 
as  in  firrorem,  is  a  rule  of  this  court  only,  and  founded  upon 
the  policy  of  the  land,  and  not  in  conformity  to  the  reafoning 
of  any  other  court. 

1  As 
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As  to  the  portions  under  the  wrill,  it  is  faid,  if  they  are  not 
intitled  to  the  original  portions,  they  are  not  intitled  to  the 
augmentation. 

It  does  not  follow,  becaufe  the  teftator  calls  it  an  augmenta' 
tionj  that  they  fhall  not  have  this  portion,  in  the  fame  manner 
as  portions  have  been  decreed  in  other  wills  :  Suppofe  the  very 
words  of  the  fettlement  had  been  inferted  in  the  will,  yet  it 
(hall  have  a  different  conftrudion  where  it  is  applied  to  the 
landed  eftate,  and  where  to  the  perfonal  ;  and  therefore,  what- 
ever may  be  your  Lordfhip's  opinion  as  to  the  fett^ment,  you 
will  not  determine  on  the  will  by  the  fame  way  of  reafoning. 

It  has  been  infifted  by  ioAov  Andrews^  thatthefe  words  arc 
intended  as  delbriptive,  and  that  no  perfons  can  take,  but  who 
bring  themfelv^s  under  this  defcription. 

Is  not  faying  daughter  in  the  precedent  words,  as  defcriptive 
as  if  he  faid,  my  daughters  Mary^  Ann^  &c. 

It  is  faid,  that  this  is  given  over,  and  to  the  remainder  man 
of  the  ef^ate,  but  the  words  are,  In  cafe  any  of  my  faid  daughters 
Jbould  happen  to  die  before  the  faid  portion  was  paidy  that  the  e/Iate 
Jhould  he  exonerated  thereof:  This  is  not  giving  it  over,  but 
makes  it  a  nullity,  for  it  ceafes,  if  the  contingency  of  marrying 
fails,  and  nothing  is  to  be  raifed. 

Can  it  be  fuppofed  that  a  child  will  always  continue  an  in- 
fant, that  they  will  never  arrive  at  years  of  difcretion,  never 
capable  of  judging  for  themfelves  ?  fhall  they  be  thought  fit  to 
prefide  in  the  great  afiembly  of  the  nation,  be  placed  at  the 
head  of  armies,  nay  even  prefide  in  this  court,  and  yet  incapable 
of  judging,  where  marriage  is  concerned  ? 

podor  Straban*s  reply. 

How  far  the  Civil  lawfliould  have  weight,  is  in  the  bread  of 
the  perfon  prefiding  here,  but  it  is  certain  the  Civil  law  is  in- 
terwoven in  the  original  inftitution  of  this  court ;  what  I  infift 
upon  is,  that  being  tied  up  to  marry  with  the  confent  of  ano- 
ther, was  by  that  law  confidered  as  a  total  prohibition,  and 
held  to  be  nul)  and  void. 

It  has  been  objefted,  notwithftanding  the  general  rule,  that 
feme  leftrifiions  were  allowed  upon  marriage,  with  regard  to 
point  of  time,  or  reftri£lion  to  particular  perfons ;  but  this  is  no 
argument  that  a  total  prohibition  is  allovi^ed,  for  they  are  ftill 
admitted  to  marry,  obfcrving  the  diredion  of  time,  or  diredion 
of  perfons  :  The  principal  alteration  that  I  know  of,  was  re- 
flraining  a  woman  from  a  fecond  marriage,  and  this  was  re*- 
Jaxing  the  general  law,  for  the  intereft  and  prefervation  of  the 
children  of  the  firft  marriage,  in  the  Julia  Marcella^  but  the  em- 
peror Juflinian  repealed  and  abolifhed  the  Julia  Marcella^  and 
'  made  fuch  condition,  whether  in  reftraint  of  widows,  or  in  re- 
firaint  of  others,  abfolutely  void. 

Dig.  lib.  33.  ///.  4.  De  Dote  Prtelegata^  lex  14.  is  very  far 
from  coming  up  to  the  pre  fen  t  cafe;  there  the  teftatpr  had  two 
daughters  and.  a  fon,  the  eldeft  of  which  married  in  his  life- 
time, and  taking  notice  of  his  "youngicft  daughter  in  hi^  oodicil, 
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he  (siy%, Fillam  meant  Crifpinam^quam  vellem  iradi nupiui cmeMfia 
amid  rrni  (it  cognati  approbabuntt  prsvidehit  iradi  PolUanus  fcieni 
mentem  meam^  in  aqualibus  poriionibusy  in  quibus  tsT  fnmrem  ijui 
tradidi  ;  this  amounts  at  moft  to  a  wiih  that  (he  would  many 
with  the  approbation  of  his  friends  and  relations,  but  not  thatt 
if  fhe  married  without  it,  (he  would  forfeit  her  portion. 

It  has  been  faid,  that  the  father  had  a  very  great  power)  and 
that  he  might  delegate  it  to  others. 

I  allow  it  to  be  very  great,  though  it  was  very  much  abridg- 
ed ;  but  whatever  power  he  might  have  in  his  life,  I  apprehend, 
even  in  the  Civil  law,  he  could  not  delegate  it  after  his  death : 
With  refped^  to  paternal  authority  in  the  point  of  guardianibip, 
he  could  not  appoint  a  tutor  to  his  child,  beyond  the  age  of  149 
and  after  that  age,  the  Roman  law  thought  the  child  of  fufficieot 
maturity  in  judgment,  to  chufe  for  himfelf.  In  the  prefent 
cafe  they  mud  be  continually  under  guardianfbip,  under  their 
mother,  while  (he  lives,  and  under  others  after  her  death:  I 
admit,  according  to  ihe  paffage  cited  out  of  Grotius^  the  chil- 
dren ought  to  be  under  the  obedience  of  their  parents,  and  in 
point  of  marriage  too,  fo  far  as  to  take  the  dire&ion  of  their 
parents,  but  not  under  fuch  a  fervile  obedience,  as  to  refrain 
from  marrying  at  all,  if  the  parent  fhould  advife  it. 

There  are  no  printed  reports  of  cafes  with  us,  but  there  have, 
.and  muft  have  been  cafes  of  this  kind  \  but  what  is  the  confe« 
quence  if  there  had  been  no  cafe  at  all  of  this  nature  determin* 
ed,  then  it  muft  be  adjudged  according  to  the  ftandard  rule  be« 
fore  this  cafe. 

After  the  counfel  had  finlflied,  the  court  declared  they  would 
take  time  to  con fider  before  they  delivered  their  opinion  ;  and 
the  caufe,  by  order  of  Lord  Chancellor^  ftood  in  the  paper  for 
judgment  the  5th  of  June^  ^738- 

Mr.  Juftice  Comynsy  who  on  that  day  delivered  his  opinion 
firft,  after  ftating  the  cafe  ut  fupra^  faid,  he  thought  it  very 
clear,  that  it  was  the  intention  of  $\x  Thomas  Jftony  that  his 
daughters  fhould  not  have  their  original  portions,  if  they  mar- 
ried without  fuch  confent  as  prefcribed,  and  this  intent  appears 
upon  every  claufe  of  the  deed. 

It  is  agreed,  that  the  portions  were  not  payable  till  marriage, 

and  there  is  no  dircdion  in  the  deed  that  they  {hall  be  payable 

at  marriage  only,  but  exprefsly  on  marriage  with  confent. 

Where  any  aft  i«      It  is  a  known  rule,  that  where  any  aft  is  previous  to  any  eftatc 

^evious  to  an     ^^  truft,and  that  a6l  confiftsof  feveral  particulars,  every  particu- 

and  confifts"of     J^*"  ^^^  t>e  performed  before  the  eftate  or  truft  can  veft  or  take 

feveral  particu-    efFcift,  and  to  this  purpofe  there  are  many  cafes,  but  it  maybe 

JSar'muft  ht'''  f"^^^^"^  ^^  ^ite  one  only,  and  that  is  Sir  Cafar  Woody.  The  duke 

Jcrfornied,         of  South ampt on ^  Shower's  Parliament  Cafes^  83>  87,  which  comes 

up  to  this  point  as  to  the  performance  of  both  parts. 

But  theobjeSfionwh'ich  has  been  moft  relied  on  at  the  bar,  was, 
ihat  in  the  Civil  law,  thefe  reftriflions  are  looked  upon  as  un- 
lawful, and  that  the  do£lrine  of  the  Civil  laiv  has  been  adopted 
into  this  court :  I  think  fomc  regard  is  to  be  h^d  to  the  Civil  Jaw, 
2  tnH 
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and  what  Selden  lays  down  in  his  diflcrtation  upon  FUtOy  lih.  3, 
ib*  5.  feems  to  direct  bow  far  it  (hall  be  admitted. 

It  wijl  therefore  be  proper  to  take  fomc  notice  of  the  ground 
of  this  maxim  in  the  Civil  law,  that  conditions  of  marriage 
with  confent,  annexed  to  legacies,  are  void  conditions. 

it  s«^as  the  rule  of  that  law^  that  nobody  fliould  dcvife  their 
eftate  without  leaving  fomething  to  the  heir;'fo  alfo  by  the 
^atute  of  the  32  H.  8.  there  is  a  particular  favingofone  third 
part  not  .devifable:  The  provilion  of  iht  lex  Falcidia,  was,  ita 
asturkgatumy  ne  minus  ^  quam  partem  quartam  hereditaiis  eo  tejiamen^ 
toharedes  capiant.  And  it  was  called  hgitinia poriio  :  This  law 
was  endeavoured  to  be  evaded  two  ways,  firft,  upon  leaving  the 
whole  to  the  heir  upon  condition  of  marying  with  the  confent 
bf  fuch  perfon,  who  it  was  known  would  never  confent ;  Se- 
condly, Where  tlie  parties  were  in  the  power  of  the  tefiator,  by 
forcing  them  to  marry  fuch  pcrfons  only,  as  they  could  not 
marry  with  honefty  and  credit,  fo  that  this  was  looked  upon  ^s 
'  an  evafion  of  the  law  i  but  the  law  always  was,  that  where  the 
condition  was  not  a  total  reflraint,  as  where  a  particular  per- 
fon only  is  excepted,  then  the  condition  was  good. 

Eut  as  it  has  been  infifted,  that  this  court  has  adopted  this 
rule,  I  fhall  mention  the  cafes  on  that  head. 

I  take  it  ,to  be  now  fettled,  that  if  a  pecuniary  legacy  is  given  ^  '*»  "^^  ^"^'r 
.00  condition  of  marriage  with  confent,  and  there  is  no  devife  over^  n?ij  kL!,^"' 
Ihat  fuch  condition  is  void,  Bellajis  v.  Ermine  [a).     Fleming  v.  given  on  coodi- 
U^algravi  and  Garret  v.  Pritty  {b).     But  none  of  thefe  cafes  J|.it^°^„^*7"f 
come  up  to  the  prefent,  which  is  the  cafe  of  a  portion  charged  Jh^eiTno'd'tifc 
fux  land.     King  v.  Withers  {c)  was  alfo  cited,  .but  there  the  tef  over,  fticbcondi- 
tator   appointed  two  periods  of  time  to  intitle  the  daughter  to  (T,"h*CaV.22 
Jier  portion  ;  marriage, .or  the  age  of  21,  and  as  fhe  had  attain-  58.  (b)zYttn\ 
cd  that  age,  it  became  a  veiled  intereft.  y3-   (0  Eq. 

^^'  Caf.  Abr.  112, 

So  where  the  condition  has  been  performed  to  a  reafonable  wbereacondi. 
intent,  the  court  has  difpenfed  with  the  want  of  £  ire  um  dances,  tion  has  been 
as  where  the  major  part  of  the  truftees  confent,  or  where  the  pei'jor'«e<J  to  a 
truftees  give  an  implied,  not  an  exprefs  confent ;  fo  where  the -tent,"  hc*ccurt 
father  has  made  the  marriage  himfelf.     The  cafe  in  Mooreisi  wiUdifpcnrc- 
{d)  feems  to  have  b^en  determined  in  the  ecclefiaftical  court,  ^f^^^^^^J/^'^^ 
neither  does  it  appear  there  was  any  devife  over  :    The  chief  a,  where  1  he 
xeafon  on  which  the  court  went  in  the  determination  o(  Fleming  major  part  of  the 
•v.  IValgrave,  i  Chan.  Caf,  58.  feems  to  be  that  a  diftindion  was  i^t^cic'tS^r* 
taken  (as  is  faid  in  2  Vern,  573.  Creagb  v.  Wilfony)  between  a  give  an  implied, 
condition  that  fhe  fliall  not  marry  without  confent,  and  a  con-  "'^y**  "**"^ 
dition  that  fhe  (hall  not  marry  againft  confent,  or  contrary  to  (^"^"/W^  v, 
their  liking :  The  cafe  of  Needham  v.  Vernon  in  Lord  Notting-  Luther. 
iam'i.timc  (^),  feems  to  have  been  determined. by  confent,  and  ^^^j.^'',,^*^* 
though  it  was  faid  in  that  cafe,  that  all  conditions  in  reftraint 
of  .marriage  are  void  by  the  Civil  law,  and  that  this  court  onjy 
confiders  them  in  terrorem,  yet  this  is  rather  taken  pro  confijfoy 
than  any  exprefs  determination   on  that  point :  That  they  are 
jipt  fo  by  the  Common  law,  is  evident  from  the  cafe  of  F^y  v. 

B  b  4  Potter 
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{^iUo^.%o6.  P^rfir  (a).  The  rcafon  the  court  went  upon  m  SmphiUt^ 
(i)  Prec.  in  ch.  BaiUy  {b)  was,  that  the  condition  was  looked  upon  as  a  loofei 
5^**  inconfiderate  expreffion,  and  intended  to  be  by  way  of  cauUoa 

only,  for  there  was  no  devife  over, 
f  ecuniary  leg*.       None  of  thcfe  cafes  however  come  up  to  the  prefent ;  f^ah 
cietbeiijjt  lueablc  ^j^j,y  iggacies  being  fueable  for  in  the  fpiritual  court,  is  the  «»• 
m\iiort!wSc  fon,  why  that  law  in  fome  refpeds  governs  as  to  them.     But 
retfon  why  that  it  is  undoubtedly  true,  that  this  court  has  not  univerfally  fol* 
lawgovprnttt  to  JQ^gj  the  maxim  of  the  Civil  law,  even  upon  this  point,  for  it 
feff«a«,  ^'"^     has  been  always  agreed,  that  where  there  is  a  devife  over,  it 
Ihall  take  effedt.     It  is  faid  in  this  cafe,  there  is  no  particular 
devife  over  to  any  particular  perfon,  but  I  think  it  is  equally 
firong,  for  it  is  declared  the  eftate  fhall  be  exonerated,  or  if  the 
money  be  raifed,  (hall  be  paid  to  the  perfon  who  is  intitled  to 
the  reverfion. 
Ifrhtrt  tn  eftate      It  is  a  known  maxim,  that  where  the  eftate  is  to  arift  itpon  a 
**nditio«pwe-  Condition  precedent,  it  cannot  veft  till  that  condition  is  per* 
dentritamnot'  formed  ;  and  this  has  been  fo  flrongly  adhered  to,  that  even 
▼eft  tiU  that      where  the  condition  is  become  impoffible,  no  eftate  or  intcrtft 
^o^:.:*       aall  grow  thereon  (0 

(c)  Co,  Utt. 
*o6.  a. 

Though  the  But  it  IS  faid,  the  Civil  law  has  no  fuch  diflindion  as  that  of 

Civil  law  hu  no  conditions  precedent,  it  is  true  they  have  no  fuch    term,  bnt 

condidoTpmc-  they  have  the  thing  in  efFed  :  Conditio  (they  fay)  fifpindiit^ 

ieau  yet  the    gatum^  and  I'aith  Ulpian^  Legata  fub  conditiom  nlidfa  mom  Jlatiwif 

^^^j^yf^^^^r^ed cum  conditione e  incipiunt  \    ideogue  intirim  dtb^ 

Ugatum,  it  the    gan  noH  poterunt.     Dig,  //^.  35.  ///.  1.  De  Condttton.  V  Domom^ 

thiAs  in  effea.  Jlrat,  lix^i.     They  diftinguifh  between  three  forts  of  legacies^ 

—I/?,  a  pure  legacy. — ^dly^  One  payable  at  a  day  future,  but 

certain. — 3^/y,  One  payable  on  a  condition  that  is  uncertain  in 

its  event.     As  to  the  firft,  they  fay,  Dies  legati  vemiu     As  to 

the  fecond,  Dies  cedit^  fed  non  venit.     As  to  the  third,  Dia  m^c 

iedit  nee  venit.     And  in  the  laft  cafe,  if  the  legatee  die  before 

the  contingency  happens,  it  fhall  not  go  to  his  executor.  Swimk. 

part  4.    1 2th  ^  iithfe£f. 

Since  the  cafe  of     As  to  the  legacies  under  the  will,  the  cafe  is  more  doubtful. 


jimot  V.  jiorfitr,  for  there  is  no  exprefs  devife  over  at  all,  but  to  the  perfon  ia- 
W«  onhJ*"'  ^»t'^^  'o  ^*^^  refiduum  :  And  it  is  faid  in  2  Firm.  293.  Garni 
Mfonal eftate  V.  Pritty^  that  the  daughter  fhall  have  the  whole  3000  /.  though 
held  to  be  adc-  (he  married  without  confent,  becaufe  it  is  not  devifed  over,  but 
^ifeover.  ^^j^  ^^  ^^jj  .^,^  ^^^  furplus  :  But  the  cafe  of  Amos  y.  Honur 

(i)Eq.Car.  (d)  is  a  lucr-cafe,  and  it  is  there  held,  that  the  devife  of  the 
Abr.  112.  lurplus  of  the  perfonal  eftate,  is  a  devife  over. 

It  would  be  a  contradiiSion  in  this  court  to  fay,  they  arc 
not  intitlcd  to  the  firft,  and  yet  to  the  fecopd,  which  are  to  be 
paid  together  with,  and  at  the  time  of  the  original  portions, 
and  are  made  fubjeft  to  all  the  fame  conditions,  limitations  4»d 
provifoes^ZTiA  it  would  be  likewife  contradiding  even  thecourfc 
of  the  Civil  law,  for  by  that,  if  a  legacy  is  payable  on  a  con- 
tingency, and  the  party  dies  before  the  contingency  happens,  it 
lapfes.  I^ord 
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3Lord  Chief  Juftice  IVilles:  I  am  of  opinion,  ifaftrangcr  im- 
.pofed  a  condition,  it  is  as  ftrong  as  if  a  father  had  impofed  it, 
and  the  law  is  not  founded  on  the  confideration  of  the  perfon 
giving,  but  on  the  thing  given  j  the  rule  is,  Cujus  ejl  dare  ejus 
eft  difponere. 

Upon  this  cafe,  two  points  have  been  very  properly  made.  '^ 

Fifjt^  If  it  was  the  intention  of  Sir  Thomas  Afton^  that  his 
daughters  (hould  have  their  portions,  whether  they  married 
with  confent  or  not  ? 

Secondly^  If  it  was  his  intention  that  they  (hould  not,  then 
whetiier  this  intent  be  agreeable  to  the  rules  of  law  and  equity? 

As  to  the  firft,  I  think  there  can  be  no  doubt,  either  upoa 
the  will  or  Settlement. 

As  tptbe  fecond  point,  to  begin  with  the  will,  the  rule  is, 
that  voluntas  tejiatoris  totum  ejf^  if  not  inconfiftent  with  the  rules 
of  law  and  equity,  and  they  fhould  be  very  plain  indeed,  ever  to 
defeat  the  intention  of  the  teftator :  We  muft  agree  with  Dyer^ 
,  (fays  Lord  Chief  Juftice  Tr^ij',  2  Vern,  337.)  that  men's  wills 
by  which  they  fettle  their  eftates,  are  the  laws  that  private  mea 
are  allowed  to  make,  and  they  are  not  to  be  altered  even  by 
the  King  in  his  courts  of  law,  or  confcience. 

Let  us  naw  confider  the  diSerence^between  a  portion  payable 
out  of  lands,  and  one  payable  out  of  perfonal  eftate,  and  the  dif- 
ference is,  that  if  money  be  given  to  a  man,  payable  when  he 
comes  of  age,  and  he  dies  before  the  day  of  payment,  it  (hall 

Kto  bis  executors;  but  if  it  be  a  portion  to  be  raifed  out  of 
ids,  it  (hall  fink  into  the  eftate,  for  the  benefit  of  the  heir.*  *lq.  Abr,  i67> 
fawiet  V,  Pawlet^    i  Fern.  204.  and  2  Fent.  397,  and  2"<'«^^^j' ^ge'VenTr^^i . 
V.  Thirnofy   Prec.  in  Ch.  290.     2  Eq.  caf.  abr.  654.  pL  6.  aCh.ReVa86/ 

In  the  prefent  cafe  it  muft  be  taken  to  be  either  a  condition 
precedent,  or  a  limitation  of  the  time  of  payment ;  if  the  firft, 
the  cafe  of  Bertie  v.  Falkland  \  is  in  point  and  that  of  Fry  v.  f  3Ch.Caf.  119. 
Porter  X  goes  farther,  for  there  it  was  held  that  a  condition  iiCb.Caf.  138^ 
fubfequent  cannot  be  relieved  againft  without  a  compenfation^ 
which  a  martiage  without  confent  cannot  have. 

If  it  be  taken  as  a  limitation  of  the  time  of  payment  (and 
that  feemstbe  proper  conftrudlion),  then  even  thecivillaw  will 
not  fay  they  are  now  intitlcd,  becaufe  the  time  is  not  yet  come. 
Tournay  v.  Tournay^  Pawlet  v.  Pawlet^  are  in  point.  The  cafe 
of  Salijbury  v,  Bennett^  2  Fern.  223.  is  more  properly  the  cafe 
of  a  perfonal  eftate,  but  has  fome  fimilitude  to  the  prefent,  as 
the  furplus  was  to  be  laid  out  in  land;  but  the  court  there 
.  went  upon  this  foot,  that  there  was  a  difpenfation  by  the  father 
as  to  one  part,  and  a  confent  of  the  mother  and  truftees  as  to 
the  other  part.  In  the  cafe  of  King  v.  Withers  there  were  two 
periods  of  time  to  intitle  the  daughter,  and  one  of  them  had 
happened. 

It  is  laid  down  as  a  rule  that  governs  in  devifes  of  perfonal  ef- 
tates, that  where  there  is  no  devife  over,  the  condition  is  only  in 
terrorem  ;  but  I  rather  take  it  this  is  laid  down  as  a  rule  to  con* 
^rue  the  tefta^or's  intention)  but  not  that  it  is  ia  all  events  a  ' 

general 
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frpncral  rule,  that  fuch  conditions  (hall  be  in  terrorfm  only,  hq. 
efs  there  are  words  of  limitation  over,  for  the  teftator*s  intent 
•  AttheRMls  may  be  known  other  ways.  Paget  v.  Haywoodj  Nov.  1 733,* 
hf\Qrt'b\tJoJeph  ^j^^g  indeed  contradift  the  opinion  now  declared,  for  there  it  wai 
^'"^  *  held  that  a  general  devife  of  the  rejiduum  or  a  devife  to  the  per- 

fon  intitled  to  the  refiduum^  were  the  fame  as  if  no  devife  over  at 
i  Eq.  Cif.  Abr.  all  J  but  the  cafe  of  Amos  v.  Horner  f  is  to  the  contrary  :  There 
*'*;  is  indeed  no  decree  found  in  the  Regifler^  bjut  it  appears  by  the 

Calendar  ihsLt  a  decree  was  made,  but  being  againft  the  plaintiff, 
I  fuppofe  has  never  been  drawn  up.  The  author  of  jthe  book 
however  told  me,  he  had  a  note  of  the  cafe  from  a  very  able 
perfon  whowas  prefentat  the  hearing. 

Lord  Chief  Juftice  £// declared  himfelfof  the  fame  opiiuon^ 
and  faid  there  are  three  forts  of  conditions  to  be  rejeded. 
Fir^y  fuch  as  are  repugnant. 
Secondly^  Such  as  are  impoffible  in  their  creation. 
Thirdly^   Such  zszre  maJa  in  fe. 
The  particular        But  this  condition  of  marrying  with  confent  does  not  come 

fcitrif  m^^^^^^  ""^^''  *"y  ^f  ^^^^^  ^^^^^-  And  in  Fry  v.  Porter^  and  ^i  Roll. 
it » condition  pre-  Abr.  418.  it  is  admitted  fuch  a  condition  is  good  in  reifpedof 
cedent,  and  veAs  Jand  ;  though  wherc  a  compenfaiion  can  be  made,  it  is  true, 
dauVhtcri till *a  ^^^^^  '^  but  little  difference  between  conditions  precedent  and 
(narriage  with  fubfequent ;  yet  where  a  condition  is  annexed  to  a  portion  in 
coaunu  order  to  have  a  marriage  with  confent,  there  is  an  equitable 

difference.  In  the  cafe  of  a  condition  fubfequent,  the  thing 
is  veiled,  and  though  in  the  nature  of  a  penalty3  yet  the  intent 
fhould  be  clear  and  plain  by  an  exprefs  devife  over  to  diveft  it ; 
but  in  the  cafe  of  a  condition  precedent,  for  which  there  can  be 
no  compenfation,  it  would  be  giving  an  eftate  againft  the  intent 
of  the  donor  to  difpenfe  with  the  condition.  Here  are  no  words 
to  veft  the  portions  in  the  daughters  till  a  marriage  with  a  con- 
fent, and  I  very  much  govern  my  opinion  in  theprefent  cafe  by 
the  particular  penning  of  this  deed,  which  has  made  this  a  con- 
dition precedent,  and  has  veiled  nothing  in  the  daughters  till  a 
marriage  with  confent. 

The  only  true  queilion  upon  this  cafe  feems  to  be.  Whether 
fuch  a  condition  as  this  can  be  annexed  to  a  portion  ?  For  if 
it  can,  then  all  thofe  cafes  where  the  portion  is  to  fink  into  the 
inheritance  are  in  point,  and  that  fuch  a  condition  may  bean* 
nexed  hath  been  already  ihewn. 

As  to  the  queftion  upon  the  will,  all  that  is  material  upon  it 

•  «  Ch.  Caf.  zz,  is  the  confideration  of  the  cafes  ;  Ballajis  v.  Ermine  *  was  con- 

fidered  on  a  plea  only,  where  the  court  does  not  ufe  to  confider 
matters  fo  thoroughly,  and  there  indeed  the  court  looked  upon 
it  as  a  portion  veiled.  But  the  condition  in  the  prefent  cafe  does 
not  operate  by  way  of  defeating  the  eilate,  but  hindring  its  vejft- 
f%  Vcrn.  451.  ing.  It  appears  by  AJion  v.  Ajion  *,  that  even  in  the  cafe  of  a 
condition  lubfequent,  the  length  of  time  during  which  the  re- 
flraint  is  to  continue,  is  not  a  reafon  to  relieve  againft  a  forfei- 

•  » Vein,  293.  turc.     In  the  cafe  of  Garret  v.  Pritty  ^,  the  portion  was  plain- 
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]y  a  vefted  portion^  and  the  proviro  comes  in  afterwards,  and  U 
to  be  confidered  as  a  condition  fubfequent. 

Upon  the  whole  therefore  I  am  of  opinion  that  a  Condition  to  a  condition  to 
marry  with  confent  is  a  lawful  one^  and  that  it  is  annexed  /o  marry  wjih  coo- 
thefi  portions  \  that  it  is  a  condition  ^r#tf^</^«/,  and  that  nothing ^'V^*^^^'"^*'"*^ 
can  vcft  in  the  plaintiffs  till  that  condition  is  performed  ;  and  *d  to  XVp^' 
(hall  conclude  with  the  advice  of  Pt^^W^r/*,  that  parents  ought  tions^  ncthmg 
Co  ufc  this  power  mercifully  and  cautioufly.  ♦  "^d^^  ^^^'  ^^*^ 

formed.  *  Puflfend.  EL  6.  Ch.  2.  p.  381. 

Lord  Chancelkr:  I  agree  with  my  Lords  the  Judges  in  opi*itisthee(iab]i/h« 
«ion,  and  do  hold  nothing  is  more  fixed  fince  the  cafe  of  PawIetl^J^j^/p^^^.  ^* 
V.  Piiw/r/,  than  that  portions  charged  on  lands  will  not  veftp^w^f^thTt^l 
till  the  time  of  payment  comes,  which  in  this  cafe  is  not  till  « tions  charged  oa 
marriage  with  confent^  and  there  is  no  rule  in  law  or  equity  that  tiS^thc^,"^^^ 
can  excufe  the  want  of  fuch  confent ;  that  there  is  no  fuch  rule  payment  comet. 
where  they  are  given  over,  has  been  clearly  proved,  and  the  or- "^^^  '"^«  t^»ta 
dering  that  the  eftate  (hall  be  exonerated,  I  think  is  equal  to  a^y^ltWe*^^^ 
devife  over«     But  admitting  there  is  no  devife  over,  then  the  <« /m-^rm  onij, 
queftion  will  be.    Whether  this  condition  is  in  terrorem  only  ?  ^***'*  %1f'''^* 
And  I  own  I  do  not  know  that  this  rule  obtains  fo  generally  as  derfto^"of /*^*II!' 
has  been  laid  down ;  I  have  underftood  it  only  of  legacies,  and  »»oniy»  ^odnot 
not  of  portions,  and  of  this  fort  was  the  cafe  cited  in  Mo$r  857,  «^i«^»«««' 

Thcfc  portions  arife  out  of  lands,  and  have  nothing  teftamen-  Portions  arifing 
taiyin  them,  fo  are  not  fubjea  to  thejurifdiaion  of  the  eccle-?"^^^!^//^^ 
iiaftical  court,  nor  to  be  governed  by  the  rules  of  the  civil  law,  of  thecommoa 
but  arc  fubjeA  only  to  the  rules  of  the  common  law.  ^*w  ^^^v* 

An  eftate  may  be  limited  to  a  woman  dumfola  &  innuptafu^  If  the  daughter 
aritj  and  this  is  mentioned  by  Swinbourn  himfelf.     If  an  infant  °^  « frcen>an  of 
under  the  wardfliip  of  the  court  marries  without  the  confent  oi ^l^^.^^^J^^^'^ 
the  court,  it  is  the  common  praftice  to  commie  thofe  that  are  Tent,  Aeiofesher 
concerned  in  it.     The  cuftom  oi London  goes  further,  for  if  the **'P^***fi«  ^*»«« 
daughter  of  a  freeman  marries  in  his  life-time  againft  his  con- 
fent, unlefs  her  father  be  reconciled  to  her  before  his  death,  (he 
fhall  not  have  her  orphanage  part  *•      And  this  is  tnore  to  the  *  ^^^^n  ▼. 
purpofe  here,  becaufe  this  cuftom  is  generally  thought  to  have  ,^jj^* 
been  taken  up  from  the  writ  ^/^  rationabili  parte  honor um^  from 
whence  an  argument  was  drawn  at  the  bar  in  favour  of  the 
plaintiffs  in  this  cafe. 

If  Sir  Thomas  Ajlon  had  exprefly  limited  the  term  to  his  daugh* 
terson  their  marrying  with  confent,  the  term  could  never  ariib 
till  they  were  fo  married,  as  is  evident  from  the  cafe  of  Fry  v. 
porter  j  and  why  has  he  not  the  fame  power  over  the  truft  of  this 
Urm^  as  over  the  term  itfelf  ? 

Another  material  difference  between  portions  out  of  lands  and  If  the  party  diet 
-pcrfonal  legacies,  is,    that  in  the.firft  cafe,  if  the  party  dies  be-  ^^^^^"^^  *  P^'^^'"?* 

5-  1         X  11         1  /lit  ../••.        11  becomes  payable. 

jore  tney  become  payable,  they  mall  not  be  raifed  \  in  the  latter,  if  out  of  land,  it 

fhaU  not  be  raif- 
t^  \  |>ttt  if  a.ierfeiU^  legftcy,  %sA  legatee  dies  Wfore  the  time  of  f  a^meutj   it  ft  ail  go  to  the  exeoitw. 

the 
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the  legacy  (hall  go  to  the  executor,  and  the  ground  of  this  iiU 
tindion  is,  that  the  court  for  uniformity  follows  the  ecclefiafti« 
cal  courts  in  the  one  cafe,  and  the  common  law  in  the  other. 
There  was  another  reafon  given  for  this  diftindion,  that  it  is 
in  favour  of  the  heir,  but  that  can  be  no  reafon  at  all,  becaufe 
in  a  court  of  juftice  there  ought  to  be  no  favour  ihewn  to  one 
more  than  to  another. 

As  to  the  precedents  that  have  been  cited  for  the  plaintiffs^ 
they  all  of  them  depend  upon  the  particular  penning,  or  feme 
other  evidence  arifing  upon  the  fadts,  and  have  not  been  deter- 
mined upon  general  rules,  Fleming  v.  Waldgrave  feems  to  be  a 
fettlement  of  a  leafehold  eftate,  which,  if  fo,  was  a  mere  perfon- 
alty.  Niidham  v.  Vernon  feems  rather  an  award  between  the 
parties,  than  a  decree  in  an  adverfary  fuit ;  for  in  a  manu* 
fcript  I  have  f(^n  of  Lord  Nottingham's,  ^^  To  avoid  queftions 
<^  (fays  he)  I  decreed  the  portions  to  be  paid,  upon  the  giving 
••  fecurity  by  recognizance  not  to  break  the  conditions.".  As 
to  the  reafoning  in  that  cafe,  I  lay  no  great  ftrefs  upon  it,  as  it 
goes  on  a  fuppofition  that  the  portions  were  veiled  i  and  the  cafe 
of  Jjion  V.  Jfion  goes  on  the  fame  foundation. 

It  muft  be  admitted  on  the  other  fide,  that  no  cafe,  exadly  in 
point,  is  cited  for  the  defendants,  the  meaning  of  which  may 
probably  be,  that  the  general  doSrine  has  always  been,  that  in 
cafe  of  portions  arifing  out  of  land,  this  court  can  give  no  relief, 
nor  can  take  away,  or  fetafide  fuch  conditions  a$  are  annexed  | 
and  in  the  cafe  of  Pawlet  v.  Pawlet  it  was  fo  determined. 

As  to  the  additional  legacies  under  the  will,  they  will  fall  nn« 
dcr  the  rule  of  perfonal  legacies,  unlefs  fomething  is  done  by  the 
teftator  that  will  prevent  it ;  and  this  is  done  by  annexing  to 
them  the  fame  condition  that  governs  the  deed* 

The  teftator  mentions  the  legacies  as  an  augmentation  of  their 
portions  under  the  deed,  which  (hews  they  are  to  attend  the  ori- 
ginal portions ;  for  how  can  they  be  intitlcd  to  an  augmentation, 
if  not  to  the  thing  augmented. 

As  to  what  has  been  faid,  that  lady>^^»,  heing  refiduary  le- 
gatee under  the  will,  is  the  perfon  that  will  take  benefit  byre- 
fufing  her  confent ;  I  (ball  be  glad  to  have  the  opinions  of  the 
judges,  whether  it  may  be  proper  to  fend  this  matter  back  to  ail 
inquiry  into  the  reafonablenefs  of  that  refufal  :  For  my  own  part 
I  am  extremely  doubtful,  whether  I  can  now  dired  fuqh  an  in- 
quiry, as  the  caufe  ftands  before  me.  Lady  Jflon  has  by  heraa- 
fwer  given  an  account  of  the  reafons  of  her  refufal,  and  this  an- 
fwer  not  being  replied  to,  was  at  the  hearing  read  as  proof,  and 
therefore  I  think,  I  muft  take  it,  that  ihe  ufed  all  the  caution  iA 
her  power. 

Sope  unreafonahle  behaviour  on  her  part  ftiould  have  been  pro- 
ved in  the  caufe,  or  fome  fpecial  cafe  have  been  nradein  the  bill, 
and  unlefs  that  had  been  done,  I  do  not  fee  how  I  can  dired  fuch 
inquiry,  and  if  no  corruption  appears  in  her,  this  court  caooot 
take  from  her  the  truft  repofed  in  her. 

Upon  hearing  Lady  Ajlon'%  anfwer  reatd,  the  three  judges  were 
of  opinion  that  the  fubje^t  matter  of  the  inquiry  is  already 

admittedi^ 
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t Emitted,  by  the  plaintifPs  not  replying  to  the  defendant's  an* 
fvrer  :  and  therefore  an  inquiry  now  could  be  of  no  eiFed,  and 
alfo  that  Lady  AJlorf%  difienting  (liould  have  been  made  a  mat- 
ter of  original  complaint.  The  Lord  Chancellor  being  of  the 
fame  opinion,  he  decreed  that  the  order  of  the  MaAer  of  the 
Rolls  (hould  be  difcharged^  but  that  the  annuities  ihould  be 
paid. 

Novmbir  the  26th,  1739.    ^^  ^^^  Rolls. 

Garbtay.  Hilton.  Cafe  173. 

PHILLIPPA  Downs  devifcd  {inter  alia)  as  follows,  "  I  give  ^  ^-  ^cvifet  t« 
*<and  bequeath  unto  7^^  G^r^«/,  daughter  of  Thomas  ii^.G^'t^U 
^*  Garhmtj  the  fumof  200  A  provided  Jhi  marries  with  the  confent  frvoidtdfot  mar^ 
•*  and  approbation  0/ her /aid  father  and  mother ^  or  the  furvivor  ^fij^^rt/^r^' 
•*  tbem^"  and  made  defendant  Hilton  executor  in  truft  for  iH'^iMth^^^rtli 
fantSy  who  were  the  refiduary  legatees.  farvknreftbem. 

Jane  Garhut  before  marriage,  and  during  the  lives  of  her  fa^  7*  ^*  ^^^ 
thcr  and  mother,  brought  her  bill   againft  the  defendant  as  ^^^^^^ 
executor  to  have  this  legacy  paid,  alledgtng  it  was  a  veiled  in-  of  faer  father  and 
Cereft,  and  the  provifo  of  confent  only  in  terrorem  j  there  being  ?*°*^.^»  ***1°** 
no  devife  of  this  legacy  over,   if  (he  fhould  marry  otherwife,  tbeciecTOTta 
The  father  and  mother  were  made  defendants  to  the  bill,  who  have  thu  legacy 
confented  the  daughter  fhould  have  the  legacy  paid  to  hen        P*'.^'  ^^'V^k*"^ 

their  inAvert  confeoting.    Marriage  here  a  condition  piecedent^  plaintifii  therefore  too  early,  an4 
bUi  difinifled. 

The  Mafter  of  the  Rolls :  This  is  the  firft  bill  of  the  fort  that 
I  ever  heard  of,  for  a  legacy  given  on  marriage  before  any  marriagi 
bad.  It  is  not  to  be  coniidered  as  a  condition  merely  to  create 
a  forfeiture,  if  (be  (hould  marry  without  confent,  but  is  double;  ' 
firft^  appointing  the  time  when  the  legacy  (hall  be  due,  and 
fecondty^  fome  circumftances  to  be  obferved  ;  and  tho'  the  court 
may  in  particular  cafes  difpenfe  with  the  circumftances,  yet  it 
muftkeep  to  the  iirft,  the  appointment  of  the  time. 

If  the  words  had  (lopped  zx.  provided Jbe  marries^  it  would  not 
have  veded  till  then  ;  and  adding  the  circumdance  of  confent 
cannot  vitiate  the  whole  condition.  Every  cafe  cited  e(labli(b^ 
cs  this  general  dodlrine,  and  marriage  was  a£lually  had  in  all 
of  them;  the  prefent  a  limitation  of  time  annexed  to  the  fub- 
fiance  of  the  legacy,  and  a  condition  precedent  to  the  veiling, 
which  time  is  not  come  :  And  confcquently  the  plainti£F's  ap« 
plication  is  too  foon. 

His  Honour  therefore  difmifftd  the  bill. 


(C)  m^t^ 


38  a  ComBthns  and  Limitation^ 

(C)  WSXfi  are  to  UU  afitiantage  cf  a  contftion*  o;  loQlte 

July  the  ad,  1739. 

Wigg  V.  fVigg. 

Cafe  174.  T^DWARD  Wigg^  by  will  dated  the  8th  ofifroimber  17 10, 
jr.  ;r.  devifet  ^  devifed  the  lands  named  in  the  pleadings,  *'  TV  bisfic^ 
^VnTiJ^T  "yS«  Thomas,  upon  condition  that  tbe /aid  Thomzs^  or  bis  biirs, 
vpon  condition''  "  ^11  pay  and  fotisfy  to  bis  fix  grandcbildnu  (tbo  ebUirtu  of  tbo 
tb«t  Tbomai  or  <^  y^/^  Thomas)  thifiim  ^  90 1 .  /»  ^/  ejually  £vidid  among  tbom  ; 
~y^hi.trL. "  ^"^ '"  ^^«*  ^/P-y^ww^  of  aU  or  part,  tborowas  atUmja  ofm- 
children  (ihe      "  try  and  difinfsJ* 

childrea  of  the 

itid  Thomtu)  9oi.  to  be  equally  divided  tmong  them,  tmd  on  dtfauh  cf  paymtutf  n  ckmfi  §f  eaify  sad 
Mfirefs  tbomat  died  ia  ths  teftator*s  life-time}  the  Ton  of  the  eldeft  fon  ortbetdbtMr  mooni  oir 
the  lands  as  heir  at  law,  and  fold  them.  The  Iqgacy  to  the  children  of  Tbmai^  the  tetitar*!  fccood 
font  *•  a  contineing  charge  on  the  landa  ia  the  hands  of  the  purchiafery  and  tAey  art  iiilklW  to  be  ia- 
tisfied  for  the  iame  with  intereft* 

Thomas  the  devifee  died  in  the  life  of  the  teftator ;  the  fon  of 
the  eldeft  fon  of  the  teftator  entered  on  the  lands  as  heir  at'law, 
and  fold  the  land^  to  a  purchafer  for  a  valuable  corifideration. 

The  queftion  was.  Whether  this  is  a  continuing  charge  on 
the  lands  in  the  hands  of  the  purchafer? 

Mr.  Brown  and  Mr.  Noily  who  were  counfel  for  the  defeod- 
ant,  the  heir  at  law  of  the  teftator,  infifted,  that  this  was  oiiljr 
a  perfonal  condition  on  Thomas ^  the  devifee  and  his  heirs,  there 
being  no  words  in  the  will  to  give  a  legacy  to  his  children, 
otherwife  than  depending  on  fuch  perfonal  condition,  and  that 
where  a  perfon  claims  under  a  will,  but  claims  nothing  except 
under  an  ejlate  given  by  that  will  to  another  perfon,  if  fuch 
eftate  did  never  arife  (as  here  it  never  did),  nothing  intended 
to  be  annexed  to  it  can  furvive,  that  this  was  an  eftate  given 
upon  exprefs  terms  of  condition,  and  not  within  the  rules  of 
being  conftrued  a  conditional  limitation,  as  not  being  to  be 
performed  by  him  who  could  receive  a  benefit  from  the  non-per- 
formance, and  that  as  it  is  not  limited  over,  it  ought  to  be 
conftrued  ftriftly,  as  being  to  difinherit  an  heir  at  law,  and 
that  the  beneficial  intereft  cannot  be  feparated  from  the  con- 
dition, but  they  muft  both  ftand  and  fall  together  i  and  relied 
principally  on  the  cafe  in  Dyer^s  Reports  348.  ♦ 

Lord 


*  A  man  having  no  ifTue,  devlfes  certain  tenements  in  Londcn  to  two  of  bis  frieodi 
In  fee,  to  hold  in  rommon,  upon  condition  that  they  and  their  heirs  /honid  pay  aa 
annual  rent  of  7/.  6  s,  %d»  out  of  the  faid  tenements,  at  four  quarter  days>  to  the  wife 
of  the  devifor  during  her  life,  and  that  if  the  rent  fliould  be  in  airear  by  the  fpsce  of  ht 
weeks  after  any  of  the  days  of  payment  (and  lawfully  demanded),  that  it  ihall  be  law- 
ful  for  his  wife  to  diftrain  upon  the  tenements.  The  rent  is  in  ^rrear,  and  no  demani 
flude  upoa  the  tenements  by  the  wife  5  and  for  that  caufe  Che  hcijr  of  theievifor  ea« 


CoHditlcm  ahi  Limttattohs.  3SJ 

Lbrd  Chancellor :  I  think  the  plaintiflFs  have  a  ffrohg  caft  both 
for  their  legacies  and  intereft  :  There  are  three  queftions, 

Firji^  If  the  plaintiffs  have  any  continuing  charge  on  the 
lands. 

Secondly^  If  they  arc  proper  to  come  into  this  court. 

Thirdly^  liF  there  is  fuflicient  notice  to  afFed  the  purchaser. 

The  two  firft  depend  on  the  -will,  and  a^  great  deal  ajfifed 
from  the  nature  of  the  difpofition  in  favour  of  the  plaintiffs. 
It  manifeflly  appears  that  the  teftator  intended  not  only  to 
lAake  a  provifion  for  Thomas  and  his  heirs,  but  alfo  to  make  a 
provifion for  the  fix  children  who  were  then  in  being;  and  it 
would  be  Ycry  unfortunate,  if  not  only  Thomases  heirs  fhould 
lofe  the  behefit  intended,  but  the  fix  children  alfo  lofe  their 
fmall  provifion  by  the  a^  of  God  ;,  and  this  is  fuch  a  con*- 
ftruSion  as  the  court  never  will  make  but  when  neceffitated  to 
do  it.  But  on  the  contrary  the  prefent  is  a  cafe  fo  cir- 
cumftanced,  as  will  induce  a  court  of  law,  as  well  as  equity, 
to  make  as  ftrong  a  conftru£tion  as  poffible  to  fapport  fucH  a 

charge* 

The  defendants  infift  that  this  is  only  a  condition  annexed 
to  the  efttte  of  Thomas y  and  his  eflate  not  taking  efFe<5t,  is  void. 

But  this  is  not  a  mere  condition,  but  a  conditional  limita-  '^.  <!e?ires hn^t 
tion,  there  being  an  exprefs  limitation  over  to  the  iesratees  in  J^^- °" ««<*»tw« 

-  '    -         .  o  ^,  1  1     1 .  .  *   1  to  pay  C.  a  fom 

cafe  of  non-payment,  who  were  to  enter  and  hold  in  the  na-  ofmoney^andno 
tureof  tenants  by  tligit\  and  there  are  many  nice  dyiin£lions  datife  of  entry  j 
An  thefe  conditions  arifing  by  wills.     A.  devifcs  lands  tojB.  faw hasTO ficfi 
on  condition  to  pay  C.  a  fum  of  money,  and  no  claufe  of  en-  on  the  lands,  but 
try  ;  thi«  is  no  charge  on  the  eftate  to  give  the  legatee  of  the  ^^^^^^^^  **^" 
money  a  lien  on  the  lands,  but  the  heir  at  law  fhall  enter  and  for  a  breachof 
take  advantage  of  the  breach  of  the  condition,  and  yet  in  this  the  condition, 
court  he  (hall  be  con fidered  only  as  a  trtiftee  for  the  legatee.      J^^J^^  '^^^ 

But  then  the  queftion  will  be.  As  Thomas  died  in  the  tefta-  truftee  for  the 
tor's  life-time,  and  the  edate  defcended  to  the  heir  at  law,  if  legatee. 
the  charges  continue  on  the  lands  ? 

I  think  it  is  the  fame  thing  ;  whdever  eritred,  it  was  to  be 
only  till  payment  of  the  legacy,  and  the  heir  at  law  might  in 
this  court  redeem  them ;  but  the  court  will  not  put  the  legatees 
to  fuch  a  circuity,  but  permit  them  to  bring  a  bill  to  have  the 
lands  fold  and  the  money  raifed. 

This  has  been  compared  to  adefeftive  furrender  of  a  copyhold  A  man  by  will 
purfuant  to  a  will ;  but  here  it  is  different,  for  there  the  will  is  ""^JJJJ^^^i 

as  a  legal  charge  on  his  eftate^  and  this  court  will  maintain  it  againft  tie  heir  at  /sw« 


tredy  and.  the  queftion  upoh  a  fpecial  verdi£t  in  eje£%ment  was,  if  his  entry  was  law* 
•  ful,  or  Whether  the  penalty  of  the  exprefs  condition  annexed  to  the  eftate  of  the  dc- 
Tifees  be  qualified,  and  altogether  deftroyed  by  the  penalty  of  the  diftrefs,  and  by  that 
means  a  limitation  of  payment  of  the  rent  to  the  wife,  and  the  heir  to  take  no  advan- 
tage of  the  breach  of  the  condition  ;  The  majority  of  the  judges  clearly  of  opinion  that 
the  entry  of  the  heir  was  lawful,  and  that  both  the  penalties,  (that  is  to  fay)  the  con« 
dition  and  re-entry,  and  thediftrefs  given  to  the  wife  for  non-payment,  are  good  te- 
snedies  and  fureties  for  the  firm  p^ment  9f  the  rent  to  the  wtfe»  accordUig  to  the  in* 
Uacof  herhuiband* 

TOld^ 


^  3^4  _^  tUn£tUk$  and  Limiaisiiu: 

iroiJ,  but  Aire  a  man  may,  by  wilt,  make  an  equitable  IS 
Weil  as  a  legal  charge  on  his  eftate,  and  this  court  will  main- 
tain it  againft  the  heir  at  law*  and  therefore  the  children  are 
intitled. 

As  to  the  fecond  queftion,  Whithir  tbi  mmdy  is  proper  in  this 

court  f  it  is  confequential  from  what  has  been  laid  down  before 

to  prevent  circuity. 

Tlieotb  •  f&f       As  to  the  third  queftion,  OfnotUt  id  tbi  purcbaftTj  it  appears 

chafer  did  not     jjg  jjj^j  notice,  fof  thouch  he  had  no  notice  before  he  paid  his 

know  of  an  in-  ••«  .•<•  i  •  #»i^ 

cambrancebe-  money,  yet  he  had  notice  before  the  execution  of  the  convey- 
Ibrehepaidhis  ance,  and  it  is  all  but' one  tranfadion* 
lul^itbd^  I  do  therefore  declare  th^t  the  plaintiffs  are  intitled  to  the 
thodeed  wat  fum  of  45/.  being  one  moiety  of  the  fum  of  00 /•  charged 
executed,  it  af-  by  the  teftator's  will  on  his  eftate,  with  intereft  for  the  fame, 
feat  him,  vith  ^^  Y^  y^jfg J  Q^^  ^f  ^j^^  ^Q.^^^  ^j^ J  decree.     Let  an  account  be 

taken  of  what  is  due  to  the  plaintiffs  for  the  45  /.  with  inter- 
.  efl,  for  their  refpedive  (hares  from  the  time  the  plaintift 
Annif  Saraby  and  Edward  TVigg^  attained  their  ages  of  21 ; 
and  in  cafe  the  defendants  (hall  not  pay  unto  the  plaintiffs 
what  (hall  be  fo  found  due,  then  I  diredt  the  eftate,  or  a  fuf- 
ficient  part  thereof,  to  be  fold,  and  out  of  the  money  arifipg 
by  fuch  fale,  the  plaintiffs  to  be  paid  what  the  Mafter  fliall 
certify  to  be  due,  and  the  refidue  of  the  money  arifing  by  fuch 
fale  to  be  paid  to  the  purchafer ;  but  this  without  prejudice  to 
any  remedy  he  may  have  againft  the  defendant  the  heir  at  law 
to  be  indemnified  under  the  covenant  in  the  purchafe  deed* 


CAP.    XXX* 

ConttaR. 

Vidi  title,  Catcbing  Bargain. 


CAP. 


^5 

CAP.     XXXU 

<  A)  3lni  txf^At  eafe^i  a  aefertitje  furrenuer,  o?  tfje  ipant  of  if,  3  Tr.  Atk.  77. 
tDtU  be  fupplieJ)  in  equity  »^»f^-  ss»7h* 

July  the  1 2th,  1737. 
Smith  V.  £<7i^r» 

THE  cuftom  in  the  manor  of  that  whoever  pur-  Cafe  17c. 

chafes  in  it,  the  eftate  (hall  go  in  fucceffion  ;  the  huf-  ^  buys  acJpy- 
band  of  the  plaintiff  purchafed  for  his  oWn,  and  two  lives  ;lipid  eftate  for 
and  by  his  will,  after  giving  fome  few  legacies,  he,  in  general  ^*^^P»  and  two 

J        J      'r  fi  !•       /I  ..  f        J         ^     t      .  %«/^  °  lives,  in  the  ma- 

wordSy  deviles  all  hts  ejiate^  real  and  perfonal^  m  poj/ejjton  orre- nor  oi , 

VirJi9nSj  t9  bis  wife.  vrhere  the  cuftom 

It  was  infifted  for  the  plaintiff,  that  by  thefe  general  words  I^^/puKhafeiT« 
fhe  Is  intitled  to  this  copyhold  eftate,  and  that  the  court  will  it,  the  eftate  fliall 
fupply  the  want  of  afurrender;  and  notwithftandinding   the  8<>i»;  fucceffion, 
cuftom  of  this  manor,  as  tl\e  purchafer  paid  the  whole  pur- Sevifel  ai? hil'eC. 
chafe-money,  the  other  two  perfons  are  to  be  confidered  as  tate,  real  and 
merely  nominal,  and  that  here  is  an  implied  truft  for  himfelf,  ^[/**°*^'  ''^^ 
though  he  purchafed,  knowing  of  the  cuftom  of  this  manor, 
and  therefore  had  a  right  to  devife  it.     Clarke  v.  Danversy 
I  Ch,  Caf.  2 ID*  relied  on  as  a  cafe  in  point  for  the  plaintiff. 

Mr.  Fazakerley  for  the  defendants  argued,  that  the  fucceifors, 
according  to  the  cuftom  of  the  manor,  are  to  be  regarded  as 
haredes  faHij  and  that  there  are  many  inftances  where  they  are 
favoured  in  a  court  of  equity,  and  an  eftate  fhall  not  be  taken 
away  fropi  them  by  implication,  where  they  are  not  provided 
for  fome  other  way  ;  that  it  can  never  be  imagined  the  teftator, 
by  putting  reverfions  in  the  plural  nuthber,  had  an  intention 
by  that  one  fingle  letter  5,  to  pafs  his  copyhold,  however  li- 
terally the  gentlemen  on  the  other  fide  may  extend  it  to  carry 
the  copyhold.  ^  r 

Lerd  Chancellor  :  The  hufbahd  of  the  plaintiff  having  pur- Thowgh  the  le- 
chafed  this  eftate,  tho'  his  legal  intereft  be  not  according  to  f^rdinT*  the 
the  cuftom  of  the  manor,  yet  he  has  an  equitable  intereft  from  cuftom  of  the 
lieing  the  fole  purchafer,  and  it  may  be  brought  near  the  cafe"^*"®*^*  >"  -f* 

e  ir  I  r  n    ^         ir         i-ii  i_i_'  •     has  an  equitable 

of  a  purchafe  at  law  of  an  eftate,  delcendible  to  the  heirs,  m  intereft  from  be- 
the  name  ©f  a  third  perfon,  yet  it  (hall  defcend  notwithftand-  ing  the  foie  pur- 
ing,  for  it  fliall  be  conftrucd  as  a  truft  for  the  purchafer,  he  be^'conftr^ued  « 
having  advanced  the  money.  truft  for  him>  he 

The  next  queftion  is.  Whether,  fuppofing  there  was  not  a  having  advaated 
general  refulting  truft,  yet,  as  the  purchafer  has  made  a  will,  ^'^'^  °*°°*^^' 
and  devifed  this  eftate,  a  court  of  equity  will  fupply  a'fur- 
xender. 

V^l.  I.  C  c  The 


^86  •  Copyhold. 

The  firft  confideration,  Whether  thefe  lands* arc  comprised 
in  the  will. 

1  think  they  plainly  are.  > 

Where  a  man  Where  a  man  devifes  all  his  real  and  perfonal  eftate  in  pof- 
eftlie' reii^and  ^^^^0  ^"^  reverfion  to  a  wife  or  child,  and  has  no  other  real 
perfonal  to  a  eftate  but  the  copyhold,  it  will  pafs  by  the  general  words  | 
wife  or  child,  but  this  depends  upon  the  circumftances  of  the  cafe. 
rr^l  d?a"e  "b^"  There  are  words  at  the  outfet  of  the  will  which  have  not 
the  copyhold,  it  been  taken  notice  of,  J$  to  all  wy  temporal  ejiate^  which  it  has 
fhoV.encraf  p leafed  God  Almighty  to  hlefs  me  with,  I  difpo/e  of  as  follows. 
^orda.^*""*  Here  is  a  plain  intention  to  difpofe  of  his  whole  eftate,  and 

the  fubfequent  words  are  general  enough  to  carry  it ;  his 
leafehold  eftate  for  years  can  never  fatisfy  the  word  real  in 
the  will,  for  it  is  called  a  chattel  real  only,  as  it  is  derived 
out  of  the  real  eftate. 

The  next  confideration.  Whether  fhe  is  intitled  to  have  the 
want  of  a  furrender  fuppHed. 
Where  a  copy-  As  to  the  objeflion,  that  fhe  is  not  a  wife  unprovided  for, 
^hi'^wifrfhl***^^  has  not  appeared  to  me  there  is  any  fettlemcnt ;  but  even 
court  will  fupply  allowing  ftie  has  another  provifion,  yet  the  huft)and  might  not 
the  want  or  a  think  it  fufficient,  and  therefore  I  do  not  look  upon  this  cafe 
[hough^L  hTs^a  ^^  ^^  ^"^  ^f  ^^^  common  one,  where  the  court  will  fupply 
provifion  under  a  the  furrender  if  he' devifes  the  copyhold  to  her. 

Jbctlement. 

The  rule  that  the  It  has  likcwifc  been  objected,  that  the  court  will  not  fup- 
court  will  not  .pjy  ^\^q  furrender  ag^inft  an  heir;  but  tJiis  riile  muft  be  ap- 
dcriiiainft'^an  pli^d  folcly  to  an  heir  in  blood,  and  not  to  a  h^^is  faff  us,  far 
heir,  muft  heap-  the  defendant  here  is  merely  nominal,  and  not  even  the  Icaft 
piird  folcly  to  an  j.^j^^Iqj^     but   barely  of  the  fame  name:  Therefore  I  muft 

heir   in  blood,  .         .  \    -  \- or 

and  not  to  a  z«^.  decree  ior  the  plaintiff. 

r^.'  faSru:* 

7«/;' the  i8th,  1737.     Trin.  Vacation/ 

Taylor  \\  Taylor. 

Cafe  176.  A  Father  purchafed  copyhold, lands  in  his  fon's  name,  hid 
A  father  pur-  s\.  fo"  being  then  18  years  Of  age,  the  father  continued  in 
chafes  lands  in     pofleffion  till  his  death. 

hil^rn*bdr'  The  queftion  was,  Whether  this  fliould  be  confidcred  as 
then  iSyrars  of  an  advancement  for  the  fon,  or  a  truft  for  the  father*. 

age,  the  father 

continued  in  pofTeiTion  till  his  death  :  This  (hall  be  confidered  as  an  advancesient  foir  the  £10,  aad  aot 

i  tiuft  for  the  father. 

Parol  evidence.  Lord" Chancellor  :  I  am  of  opinion  it  fhould  be  confidered  a« 
whcn^iffered^'    ^"  advancement  for  the  fon,  and  found  my  opinion  greatly  ott 

againft  the  legal 

operation  of  a  will,  or  an  implied  truft,  adnitud  in  this  cafe,  bccauft  here  it  was  in  fupport  of !»'» 

•ud  equity  toot 

the 


CopyhotJ.  387 

•  ^he  cafe  o(  Mumma  v.  Mumma,  2  Vern.  t^.  \  ^nd  though  two 
ifeceipts  are  produced  under  the  fon's  hand,  for  the  ufe  of  the 
father,  I  think  that  will  not  alter  the  cafe,  for  the  fon,  being 
then  under  age,  could  give  no  other  receipt  in  difcharge  of 
the  tenants  who  held  by  leafe  from  the  father;  and  in  this 
cafe  I  am  of  opinion,  parol  evidence  may  be  admitted,  tho* 
indeed  improper,  when  offered  againft  the  legal  operation  of 
a  will,  or  an  implied  truft,  but  here  it  is  in  fupport  of  Jaw 
and  equity  too  {a).  {a)  i  V<?rn.  4^7. 

The  fon  had  dqvifed  thefe  copyhold  lands  in  fliefe  words  :  ^^-  ^*^'  ^^^' 
**  As  to  my  copyhold  which  I  have  or  intend  to  furrender  Shales  1/.  shales. 
**  to  the  ufe  of  my  will,  I  give,  fcfr.  and  the  remaining  third  Gray  v.  Gray, 
**  I  give  to  the  child  or  children  with  which  my  wife  is  now  ^  ^**'  ^^-^^^^ 
**  enfeint,  and  to  the  heirs  of  fuch  child  or  children  for  ever ; 
^^  and  if  fuch  child  or  children  fliould  not  be  born  alive,  or 
**  being  born  alive  fhould  die,  without  leaving  lawful  iffue, 
**  or  before  he  or  fhe  has  difpofcd  of  the  fame,  I  give  it  tQ 
**  my  wife.** 

The  wife  was  not  with  child.  , 

Lord  Chancellor :  I  am  of  opinion  it  was  well  devifed,  and 
pafied  by  the  will,  fo  as  to  have  a  furrender  fupplied,  and  that 
it  ought  to  be  conftrued  as  if  he  had  faid,  And  if  no  child  be 
horn  alive. 

His  Lordihip  declared  the  copyhold  eftate  at  Little  Shellwood 
was  purchafed  by  John  Taylor y  for  the  benefit  of,  and  by  way 
of  advancement  for  Ti^/wtf J  Td'y/^r  the  fon,  and  that  in  equity  '^ 

the  plaintiffs  are  intitled  thereto  under  his  will,  and  ought  to 
have  the  dcfe6t  of  the  furrender  to  the  ufe  of  his  will  fupplied, 
and  decreed  the  defendant,  the  heir  at  law  of  teftator,  to  fur- 
render the  copyhold  land  to  her. 

November  the  29th,  1734* 

Avenant  Hawkins^  an  infant,  by  his  next  friend,    Plaintiff.       Cafe  17^* 

George  Leigh,  William  Hawkins,  and  .Elizabeth  l  Defg^dants   lan/s  unfeuicd,* 
Hawkinsy  infants,         ■■  — —  j  •  and  all  his  goodt 

and  chattels  to 

TpBENEZER  and  Mary  Hawkins  had  iffue,   the  plaintiff  an^'^i^rwar^j** 
«^-^   their  eldeft  fon  and  heir,  and  the  defendants  Jf^illiam  and  to  his  younger 
Mary  Hawkins.     The  father  made  his  will  in  this  manner  t  ^^'^^'''' '"  '""^ 

/  ,  fTirrL  r  r  ^    njanncr    as    fhe 

'•  As  for  my  worldly  ejlate  and  goods,  1  dirpole  thereof  as  iol- fhouid  think  fit 

to  difpofc  of  the 
iame.  Teftator  died  fcifed  of  freehold  hods  and  cuftomary  mefluages,  which  were  unfettled,  and  not 
furrendred  to  the  ufe  of  his  will.  Fhe  lands  fettled  being  only  freehold,  naturally  the  Uodi  wDiCCtlt^ 
snnft  be  the  fanr.e^  and  therefore  the  copyhold  lands  did  not  pats. 

•f  There  the  father  purchafed  a  copyhold  in  the  name  of  the  cefendant  his  leldcft 
fon,  an  infant  of  ii  years  old,  and  enjoyed  during  his  life,  and  afterwards  having  fui-^ 
rendred  it  to  the  ufe  of  his  will,  devifrd  it  to  his  wife  for  life,  remainder  to  his  youn-^ 
gcr  children,  and  made  other  provifions  for  the  defendant,  who  having  recovered 
in  ejectment,  the  bill  was  to  be  relieved  againft  it.  Lord  Chancellor  Jefftriei  con- 
cenred  that  be  being  but  an  infant  at  the  time  of  the  pnrchafe,  though  the  father  did  . 
«ijoy  during  his  life,  that  the  purchafe  was  an  ^vancement  few:  the  fon,  and  not  a 
Cruft  for  the  father.    Bq.  Caf.  Abr.  382.  pi.  8. 


388  CipjhM. 

^<  lows,  videliaU  In  regard  a  great  part  of  my  lands  are  aU 
*^  ready  fettled,  and  the  great  tendernefs  and  aSe<^ion,  and 
^^  prudent  management  I  have  always  found  in  my  wife  C^- 
**  thirine^  for  the  kindeft  return  and  acknowledgment,  there- 
**  fore,  I  give  all  my  lands  unfeitled,  and  all  my  goods  and 
^'  chattels  of  what  nature  or  kind  foever,  to  my  faid  wife  for 
**  life,  and  afterwards  to  my  younger  children,  in  fuch  man- 
^<  ner  as  (he  (hall  think  fit  to  difpofe  of  the  fame." 

The  plaintiff*s  father  died  feifed  of  freehold  lands  in  fee-, 
fimple,  and  acfo  feifed  to  him  and  his  heirs  of  cuftomary  mef- 
fuages,  held  of  the  manor  of  H,  and  B.  and  are  unfettledl^Sy 
and  the  latter  not  furrendered  to  the  ufe  of  his  will. 

The  bill  brought  for  an  account,  and   that  the  plaintiffs 
intereft  in  the  feveral  eftates  may  be  afcertained  and  fettled. 
*    Lord  Cbancillor :  The  only  queflion  is,  as  to  the  copyhold 
eftate,  whether   it  pa(red  by  the  will,  and  this  muft  depend 
upon  circum(lances. 
Where  there  it        Where  there  is   a  general  devife  of  lands,  and  there  is  no 
CO  ^"how'^iinds   Surrender  of  the  copyhold  lands  to  the  ufe  of  his  will,  the  con- 
to^the  ufe  of  the  A^rudion  at  law  is,  that  they  do  not  pafs  by  the  will,  efpe- 
wiii,  they  will  cially,  whcre  there  are  other  words  which  may  anfwcr  the 
ncrardcvii/of  intention  of  the  tcftator,  mentioned  in  (he  will,  for  copyhold 
lands.  lands  are  not  properly  the  fubje£t  of  a  devife,  as  they  pafs  by 

the  furrender,  and  not  by  the  will. 

I  do  not  think  the  outfet  of  the  will,  my  worldly  efiaU  and 
*  goods  will  carry  it  further  than  the  fubfequent  words,  all  my 

lands  unfeitled^  and  all  niy  goods,  l^c,  for  as  the  lands  fettled 
were  only  freehold,  naturally  the  lands  unfettled  muft  be  of 
the  fame  kind  :  Therefore  I  am  of  opinion  upon  th6  words 
of  the  will,  the  copyhold  lands  will  not  pafs. 
Thotrgh  there        It  has  been  faid,  a  will  is  fufEcient  to   pafs  an  equity  in 

Knditiothe^ufe^^Py^^^^  ^2"^s»  ^s  w^'^  ^5  *"  ^^"'^y  *"  freehold  lands,  though 
of  a  will,  it  is  there  (hould  be  no  furrender  to  the  ufe  of  a  will ;  and  the  ob« 
fufficicnt  to  pafsfervation  is  juft ;  but  that  is  not  the  prefent  cafe,  for  here 
pyh*old' lands''  there  is  more  than  an  equity,  becaufe  the  copyhold  lands  afitt- 

ally  defcend  upon  the  fon,  as  heir  to  his  father. 
This  court  wiU       It  is  the  general  rule  of  this  court,  that  they  will  not  fupply 
not  fupply  the  the  defc(ft  of  a  furrender  of  copyhold  e(lates,  even  in  favour 
rendwof  co^^'^^  *  ^*^^  °''  l^^^g^^  children,  to  the  difinherifon  of  an  heir, 
hold  eftates,  in  where  he  is  unprovided  for. 

favour  of  a  wife 

or  younger  children^  to  the  difinherifon  of  an  heir  unprovided  for. 

w^nS'toVf^'  ^"^  '*^'^  ^°^^  difmherifon  is  not  merely  confined  to  an  heir 
cent,"for^!f  aV  ^^^  *s  barred  of  his  defcent ;  for  if  he  is  provided  for  by 
heir  is  provided  fettlcmcnt,  or  any  other  way,  he  cannot  be  faid  to  be  dif* 
ment^/or"n"  ^"^^^'^^^  *  ^"t  ^^^^e  I  do  not  fee  any  provifion  at  all  for  the  heir. 
other* way,*not  I  ^^  therefore  declare,  that  the  plaintiff  is  intitled  to  the 
difinhcritcd.  copyhold  lands  in  queftion,  the  fame  not  palling  by  his  fathcr'l 
will. 

2  Decmhif 
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Decemher  the  7th,  1 739. 
Richard  Macey  and  others  v.  Nicholas  Shurmer. 

J^ICHOLAS  Shurmer  by   his  will   «  devifcd  to  his  wife.  Cafe  178. 
•^V    «t  her  heirs  and  affigns,  feveral  lands  tlierein  niencipned,  iv:^.  by  will 
*^  and  all  his  copyhold  lands  in  Surrey^  and  his  freehold  and  devifestohis 
**  copyhold   in   Mtddlefex^   to    his  wife  Mary^  her  heirs  and  ^*f^  ^vi^ 
**  affigns  for  ever,  being  well  affured  (he  would  at  her  deccafe  ft^'hoW  and 
^*  difpofe  of  the  lands  amongfl  all  or  fuch  of  his  children  as  copyhold  hndt, 
•<  Ihe  in  her  difcretion  fliould. think  moft  proper,  and  as  they  ^^^^^0^,'/"^ 
♦•  by  their  conduft  fhould  deferve."  Lr  dt^afc,  d  f- 

pofe  of  the  lands 
amongftall,  ^xfuch  oWschildreo^  as  by  thdr  condnfl  fiiould  deferve  it. 

Mary  Sburm^r  by  her  will  **  gave  to  her  daughter  in  the  The  wife  devifct 
•'  following  words,  I  hereby  give  and  devife  to  my  deardaugh-  *^  tbcfrrehold 
•*  ter  Martha  Shurmer^  all  my  freehold  and  copyhold  meffuages,  hnds^exceV  the 
*•  lands  and   hereditaments  whatfoever  (except  the  copyhold  copyhold  in 
«<  in  HampUn  aforefaid),  to  hold  to  my  daughter,  her  heirs  and  "^^^^^'^^^l^ 
**  affigns  for  ever,  fubje^l  neverthelefs  to  the  payment  of  the  h'Sl^t,  "d  that 
•*  juft  debts  that  are  (till  due,   and  owing  from  my  late  huf- copyhold  to  the 
«*  band,  and  alfo  to  the  payment  of  my  own  juft  debts.     And  f^e't^ft^J^  ^^^ 
**  I  give  to  my  fon  Nicholas  Shurmer^   and  to  his  heirs  and  hiahein. 
*'  affigns  forever,  all  that  copyhold  mejfuage^  with  the  appurtenances 
**  in  the  manor  of  Hampton.     And    I  give   to  my  daughter 
**  Martha  Shurmer^  all  my  goods  and  chattels  whatfoever,  and 
^^  do  n»ake  her  my  fole  executrix." 

At  the  time  of  her  executing  the  will,  the  teftatrix  gave  di-  Teftatrix  gare 
reflions   that  the  furrender  to  the  ufe  of  the  will   fhould   be  djrcaions  for 
drawn  up  to  two  copyholders  of  the  refpefiive  manors,  but  no  ^^^^^^ow^ 
fuch  tenants  being  prefent,  the  fame,  though  written,  was  not  hold  ei^aus,  to 
perfeded ;  (he  afterwards  went  to  the  fteward,  but  he  was  not  *^^j  "'*  **^.^*.  ^ 
in  town  for  the  furrender  to  be  prefented,  and  (he  foon  after-  fo^  they  were  ^ 
wards  died  fuddenly.  perfcacd    The 

heir  uot  being 
totally  unprovided  for^  the  court  fupplied  the  furrender.    The  word  fiub,  gave  the  wife  tke  power  to  de« 
viie  the  whole  to  one  child^  if  ihe  had  thought  fie. 

The  defendant,  the  heir  at  law,  infifts  the  copyhold  efiates 
belong  to  him,  for  want  of  a  furrender. 

Therefore  the  end  of  the  bill  was  to  reftrain  defendant  from 
being  admitted  tenant  to  the  copyhold,  and  that  the  freehold 
and  copyhold  lands,  or  a  fufHcient  part,  may  be  foJd,  and  the 
money  paid  to  the  plaintiffs  the  creditors,  and  the  remaiiuier  to 
Martha^  the  only  child  unprovided  for. 

Lord  Chancellor. :  It  is  clear,  that  under  the  word  fuch  of  his 
children,  the  wife  of  the  teftator,  though  a  truftee  in  feme  fort, 
had  a  full  power  to  devife  the  whole  to  the  daughter,  if  Ihe 
had  thought  fit. 

*    C  c  3  As 


The  trod  of  a        As  to  the  want  of  a  furrender,  the  wife  being  no  motethail 
copyhold  not      a  truftec,  the  truft  only  of  a  copyhold  not  neceffary   to  ht 
J^'5^\7^^'^"'"furrendcred,   but  if  it  was  neceffary,  Ifhouldbc  inclined  to 
fupply  it. 

I  think  it  might  have  been  doubtful,  whether  the  mother 
tould  have  fubjedted  the  eftate  for  payment  of  her  own,  or  even 
her  huftand's  debts,  but  the  devifee  of  the  wife  fubmittlng  to 
that,  and  defiring  it  might  be  fold  for  payment  of  debts,  the 
Court  will  not  interpofe. 

If  the  heir  had  been  totally  unprovided  for,  I  fliould  have 
doubted,  whether  a  furrender  could  be  fupplied  ;  but  it  ap- 
pearing that  one  copyhold  defcended  to  him,  and  another  had 
been  devifed  under  the  mother's'will,  and  no  proof  of  the  va- 
lue, I  cannot  refufe  to  fupply  the  furrender. 

I  do  therefore  declare,  that  the  wills  oi  Nicholas  ShurmeTj  and 
Mary  Shurmer  are  well  proved,  and  ought  to  be  eftablifhed,  and 
do  deqrce  that  a  fufficicnt  part  of  the  freehold  and  copyhold,  de- 
vifed to  plaintiff  Martha  be  fold,  and  the  money  applied  in  fa- 
tisfaflion  of  the  creditors  of  Nicholas  znd  Mary  Shurtmry  and 
the  furplus  to  be  paid  to  Martha  Shurmer^  and  in  cafe  part  of 
the  copyhold  remains  unfold,  I  direft  that  the  defendant  do  fur- 
r.ender  the  fame  to  Martha, 


Augujixhz  iff,  1744. 

Ex  parte  George  Cafwell. 

Vide  title  Power ^  under  the  divifton^  Of  the  right  Execution  of  a 
Power,  and  where  a  Defeat  therein  will  he  fuppUed. 

Vide  title  Bankrupt^  under  the  divijion.  Rule  as  to  Copyholdsy  under 
Commijfiom  of  Bankrups. 


c^  k^. 


•<  ^       • 


39^ 

CAP.     XXXII. 

Cresitcj  ana  SPcbfo^  se.  2  Tr  Atir. 

56.  pi.  52,242, 

^^  pi.    102,    294, 

<A)  mi)at  cont3ct?anancc  oj  uifpotttion  O^aM  be  frauDulcnt  as  to  417.  pi^7^, 
crcDim0*    P.  391-  419.43^,446. 

*'-'  3  Atk.  Rep. 


(B)  rn^at  conlje^ancc  oj  DifpoBtfon  (Ijall  be  gooDagaintt  creDito?0.  -f^*  ^^9. 3^7; 
P.  ?Qi.  485. 572^.  pi. 

•'^*  3y*'  217, 

<C)  (Eleneral  cafe0  of  crei>{to^0  ann  iiebto^s*  P.  392. 


(A)  M^t  conDc^ance  02  otTpolttton  fldall  be  frauiiuleitt  as 

focreoitojg* 

November  the  27th,    1738. 

Edward  Rujfely  William  Haytvard  znd  others,  Pkintiffs.  . 

Elizahetb  Hammond  and  others  -'n.   ■    ■  Defendants, 

Vide  title  AgreemenU^  Jrticles^  and  Covenants^  under  the  divifian^ 
Voluntary  Agreements^  in  what  cafes  to  be  performed. 

November  the  6th,   1745. 

JValker  and  others  v.  Burrows • 

Vide  title  Bankrupt^    under  the  divifton^  Rule  as  to  AJpgnees^ 

(B)  M|af  cont)e?ance  o;^  stfi^oafton  fl^all  be  m'^  asatnff 

treotto?0« 

OSIober  the  25th,  1744. 
Brown  v.  Jones  and  others. 

Vide  title  Bankrupt^  under  the  divifton^  Where  Affignees  are  liable 
to  the  fame  Equity  with  the  Bankrupt. 

»•  C  c  4  O^ober 


39^  Cndiur  and  DtluK 

O^fohr  the  27th,  1746. 
Brown  v.  Heathcote. 

Vide  title  Bankrupt j  under  the  divtfion^  The  anfiru^hn  o/th^Jla* 
tute  of  21  Jac.  I.  cap.  19,  with  refpeSi  to  bankrupts pojfejpsn  of 
goods  after  affgnment* 

(C}  deicncral  tdXtt  of  (reDttort  anb  tebfo^jv. 

Z)<^^iwi^r  the  5th,   1739. 

iKq.  €af,tbr.  Frederick  v.  Jynfcomhe^ 

5S4-  "• 

Cafe  179.  TJY  articles  previous  to  the  marriage  of  the  defendant's  fon 
A  father  by  JLj  Philip  with  Valentina  fVight^  the  defendant  covenants,  that 
articles  previous  he,  his  hcirs,  his  executors  or  adminiftrators  would,  at  the  end 
*°J^*?**'"*8«  of  three  years  after  the  folemnization  of  the  marriage,  or  on 
Banti^rihrend  V^^^nUna^s  attaining  21,  pay  to  Roberts  and  Malyn  their  execu- 
of  three  years  tors,  ^c,  1 2,000 /.  or  convey  to  defendants,  their  heirs,  tfr. 
after  the  foiem-  j^^^^j    j    f^^  fimple  within  CO  miles  of  £o«iij«,  to  make  up  the 

liixation  thereof,       ,  »  t    •      • «?  n        u  •  i  *^ 

topaytotruftees,  value,  as  the  plaintitt  mould  not  pay  in  ready  money« 

their  executors, 

&c,  I2,ooo  /.  to  be  fettlrct  to  hulbiind  for  life,  to  the  wife  for  life ;  then  to  the  ufe  of  the  firft  asd  other 
fons  in  tail  male,  remainder  to  the  daughter  and  daughters  in  tail  general,  remainder  to  the  righr  heirs  of 
the  hufband . 

Provided,  if  there  fhould  be  but  one  daughter,  and  no  other  child,  and  the  heirs,  &c»  of  the  huAaad 
ihould,  within  three  calendar  tt:orths  after  Hi  death,  pay  to  the  truftees  4000  /.  Then  all  the  ufes  limited 
tofucb  daughter,  and  the  heirs  ni  her  body  in  the  12,000  /.  ihould  ceafe  and  be  void,  and  from  thence- 
forth fhould  be  to  the  ufc  of  the  heirs  and  affigns  of  the  hufband. 

The  hufband  dies,  leaving  no  child  but  a  daughter,  and  by  will  devifes  the  ia,ooo  /.  and  all  hit  proper- 
ty in  the  fame,  and  to  the  lands  to  be  purchafed  therewith,  fubjefb  to  the  truftt,  to  the  defendant,  his 
lieirs,  ^c.  and  appoints  him  executor.  He  lets  the  three  months  lapfe^  without  paying  the  4000  /«  and 
denies  he  ever  had  aflets  fuiTu  ient  to  have  paid  it. 

The  plaintiff,  a  judgnnent  creditor  of  the  hufband,  brings  his  bill  to  be  paid  principal,  intereft,  and  cofti 
©ut  of  the  perfonal  affets,  and  if  not  fufficient,  infifted  thatthe  hufband's  reverfionary  intereft  in  the  11,000/. 
ought  to  be  deemed  real  alTets,  and  applied  in  payment  of  his  demand. 

The  reverfionary  intcrefl  in  the  12,000/.  together  with  the  benefit  of  difcharging  the  fame  from  tba 
eftate  tail  limited  to  the  daughter,  is  to  be  coniidered  as  real  affets,  and  the  plaintiff,  notwithilanding  the 
three  months  lapfed  without  payment  of  the  4000/.  ought  not  to  be  prejudiced  therebyy  but  let  iato  tfaQ 
benefit  of  the  redepiption. 

To  be  fettled  to  Philip  Aynfcomhe  for  life,  without  impeach- 
ment of  wafte,  to  VaUntina  for  life,  without  impeachment  of 
wafte  ;  then  to  the  ufe  of  the  firft  and  every  other  fon  of  the 
marriage,  and  the  heirs  male  of  their  bodies  in  tail  male,  remain- 
der to  the  daughter  and  daughters  of  the  marriage,  and  the  heirs 
of  their  refpeiSlive  bodies,  remainder  to  the  right  heirs  of  Philip. 

And  by  the  faid  articles  it  was  agreed,  that  if  there  ihould 
happen  to  be  hut  Qne  daughter^  and  no  other  child  of  the  faid 

fbiHf 
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Philip  Aynfcomli^  by  the  faid  VaUntlna^  and  the  heirs,  executors 
or  adminiftrators  of  the  faid  Philip  Aynfcombe^  fhould  within 
three  calendar  months  after  his  death  pay  to  Roberts  and  Mafyn^ 
the  truftees  therein  named,  the  fum  of  4000 /.  Then  all  the 
ufes  and  eftates  therein  before  limited  to  fuch  daughter,  and  the 
heirs  of  her  body,  in  the  lands  and  hereditaments  to  be  purcha- 
fed  with  the|i2,ooo/.  or  of  the  12,000/,  in  cafe  no  lands  were 
purchafed,  (hould  from  thenceforth  ceafeand  be  void,  and  that 
from  thenceforth  the  12,000/.  or  the  lands  purchafed  fliould  be 
to  the  ufe  of  Philip  Jynfcomhe^  his  heirs  and  afligns  for  ever. 

Philip  Aynfcomhe  dies,  having  no  other  child  than  a  daughter 
an  infant,  and  by  his  will  had  devifed  his  manors,  mefTuages^ 
lands,  &fr.  in  pofleiGon  or  reverfion,  remainder'or  expedancy, 
and  aifo  the  fum  of  12,000  /.  and  all  his  property  in  the  fame^ 
and  to  the  lands  to  he  purchafed  therewith,  fubjed  to  the  trufts 
in  the  faid  articles,  to  the  defendant  Aynfcomhe  his  father,  his 
heirs,  executors,  and  affigns,  and  appointed  him  and  W(Jl 
executors. 

The  defendant  Thomas  Aynfcomhe  let  the  three  months  lapfc 
after  the  death  of  Philip y  without  paying  the  4000/.  to  revoke 
the  ufes  limited  by  the  articles  to  the  daughter,  and  denies  that 
he  ever  had  aiTets  of  Philip  Aynfcomhe  in  his  hands  fufficient  to 
have  paid  the  4000  /. 

The  plaintiff  who  was  a  creditor  of  Philip  Aynfcomhe^  by 
two  fevcral  judgments,  in  large  fums  of  money,  brought  his 
bill  againft  the  defendant  as  devifee  of  the  real  eftate,  and  exe- 
cutor under  thc^  will  of  Philips  to  be  paid  his  principal,  intereft, 
and  cofts,  out  of  the  affets  of  the  teftator,  and  infifted,  that  if 
the  perfonal  were  not  fufficient,  that  Philip's  reverfionary  inter- 
eft  in  the  1 2,000  /.  agreed  by  the  marriage  articles  to  be  laid  out 
in  land,  together  with  the  benefit  of  difcharging  the  fame  from 
the  eftate  tail  limited  to  the  daughter,  ought  to  be  deemed  real 
aflfets,  and  applied  in  payment  of  the  plaintifPs  demands. 

Lord  Chancellor :  There  are  in  this  cafe  two  points  to  be 
con/idered. 

I/?,  What  is  the  true  conftruflion  of  the  marriage  articles. 

adfyi  What  equity  arifes  to  the  plaintiff  and  judgment  cre- 
ditor out  of  thefe  articles. 

The  articles  in  the  whole  are  very  odly  penned,  but  however 
the  provifo  in  them,  is  the  fingle  foundation  for  the  prefent 
queftion,  and  the  doubt  is,  what  may  be  the  proper  conftruc- 
tion,  whether  the  daughter  (hall  have  the  eftate  tail  abfolutely 
upon  the  failure  of  iflue  male,  or  whether  it  fliall  beconfidercd  ' 
only  as  a  fecurity  for  the  payment  of  the  40C0/. 

And  I  am  of  opinion,  that  from  thefe  words  in  the  articles, 
•'  if  there  be  one  only  daughter,  and  no  other  child  of  the  mar- 
*'  riage,  and  the  heirs,  executors,  or  adminiftrators  of  Philip 
**  fliouId,  within  three  calendar  months  after  his  deceafe,  pay  to 
•«  the  truftees  the  fum  of  4000/.  Then  all  and  every  the  ufes,, 
♦♦  iS^c.  before  limited  to  the  daughter  in  the  12,000/.  fliould 

^'  ccafe/» 
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<*  ceafe."     That  it  was  intended  merely  to  create  a  fecunty 

for  the  4000  /. 

There  is  no  truft  declared  of  the  4.000  /.  and  to  be  fure  the 
articles  are  inartificially  drawn,  but  however  the  court  muft 
put  a  reafonable  conflru«3ion  on  this  provifo. 

If  the  bill  had  been  brought  in  the  life- time  of  Philips  the 
court  would  have  conftrued  it  as  a  fee urity  only  for  the  4000  /. 
and  perhaps  this  is  more  for  the  daughter's  advantage  than  any 
other,  for  (he  might  otherwife  wait  till  the  death  of  her  mother, 
before  flie  received  ar.y  thing,  and  now  fhe  will  have  the  4000  A 
at  all  events. 
Theh«:ian<^,  by      Though  the  12,000  /.  did  not  originally  move  from  PbiUp 
^archafc  frorn^his  jlynfcombe^  yet  it  is  to  be  laid  out  for  the  benefit  of  Philip  and 
cwner'of  the  fee  his  family,  and  Philips  by  purchafe  from,  his  father,  is  made 
in  the  eftate  to  be  owner  of  the  fee  in  this  eftatc,  and  therefore  it  is  in  nature  of 
^^aTooor^and**^  *  ^^S^^  of  redemption  in  the  fon,  and  not  a  mere  naked  power; 
the'refore  in  na<   it  might  have  been  a  very  confiderable  point,  if  this  reveriioil 
ture  of  a  right  of  had  been  fold  in  the  life- time  of  Philip  Aynfcombe. 
fc^nnrn"olV^'      As  to  the  fecond  point,  IVhat  equity  arifes  to  Mr.  Frederick, 
mete  naited        the  plaintiff  and  judgment  creditor^  out  of  thefe  articles.     I  am  of 
power.  opinion  that  he  muft   be  relieved,  notwithftanding  the  three 

months  after  the  deceafe  of  Philip  (in  which  time,   by  the  ar- 
ticles the  4000  /.  was  to  be  paid  to  the  daughter^  by  his  execu-. 
tors)   are  adually  expired.     The   cafe   of  Marks  v.  Maris, 
Eq^  Caf.  Ahr.  1 06.  is  very  ftrong  to  this  purpofe. 
Whfrean  hriror      The  heir  or  executors  of  the  teftator  not  doing  it,  can  never 
executor  ha vr  o-  be  to  the  prejudice  of  a  fair  creditor,   and  to  determine  it  fo 
within'a  limited  would  be  Contrary  to  all  rules  of  equity  j  for  if  the  heir  orexc* 
time,  it  fliali      cutor  will  not  pay  within  the  time  limited,  the  creditor  (hall  be 
"^eu'dicrVa^*^  admitted  to  do  it  himfelf ;  and  fo  it  is  laid  down  in  the  cafe 
'  crSuoFj^but  he   o^  Jordan  Y.  Savage^  Nov.  17th  1732.  before  Lord  Tiffitf/. 
ihaii  be  admitted      tjpon  the  whole,  the  plaintiiFfhail  have  this  right  of  redemp- 
to  do  It  himfeif.   (Jq^^   ^J^^  j^  jg  certain,  as  to  the  manner  of  it,  he  cannot  have 
it  to  the  prejudice  of  the  w^idow,  nor  can  he  intitle  himfeif  to 
it,  but  upon  payment  of  the  4000  /.  with  intercft  to  the  daugh- 
ter, at  the  rate  of  4/.  per  cent,  from  her  father's  death. 

His  Lordfliip  therefore  direded  an  account  to  be  taken  of 
what  was  due  to  the  plaintiff,  for  principal,  intereft,  and  colls 
on  his  two  judgments,  and  an  account  alfo  of  the  perfonal  eftate 
of  Philip  Aynfcombe^  and  the  plaintiff  to  be  paid  out  of  the  per- 
fonal eftate,  but  if  that  is  not  fufficient,  then  the  real  aflets  of 
Philip  to  be  applied. 

And  his  Lor djhip  declared y  that  the  reverftonary.  intereji  of  the 
12,000 1.  agreed  by  the  marriage  articles  to  be  laid  out  in  land,  and 
fettled  as  mentioned,  together  with  the  benefit  of  dif charging  the  fame 
from  the  eflate  tail,  agreed  to  be  limited  to  the  daughter,  ought  to  b$ 
confidered  as  part  offuch  real  affets. 

And  that  the  defendant  716^7Wtfj  y/yw/j-ijw^^,  the  executor  of 
Philip,  not  having  paid  the  4000/.  within  the  three  months 
mentiomd  in  the  articles,  the  plaintiff  being  a  judgment  creditor 

of 
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ctPhiUp  ouglit  not  to  be  prejudiced,  but  is  intitled  to  be  let 
into  the  benefit  of  fuch  redemption. 

And  dire£^ed  that  an  account  ihould  be  taken  of  the  4000  /• 
and  intercft,  and  upon  payment  thereof  within  6  months  after 
the  report  made,  by  the  plaintiff,  to  a  truftee  to  be  appointed 
by  the  Mafter,  he  declared  that  12,000/.  and  11,027  /.  South- 
fea  annuities  that  had  been  purchafed  therewith,  were  difchar- 
ged  and  exonerated  from  the  limitation  in  tail  to  the  daughters, 
and  that  the  fame  be  fold,  and  that  the  money  arifing  by  fuch 
fale  be  applied  in  fatisfa£lion  of  what  the  plaintiff  (hall  pay  for 
the  fum  of  4000  /.  and  in  the  next  place,  in  fatisfa&ion  of 
what  fhdl  remain  due  to  the  plaintiff  for  principal,  intereft 
and  coft,  upon  the  two  judgments,  and  the  furplus  of  the  monejr 
arifing  from  the  fale  of  the  South-fea  annuities,  to  be  paid  to 
'Thomas  Aynfcombe^  in  part  of  his  teflator's  real  eftate. 

13*  Vidi  2  Rolls  Rep.  304.  Sir  Robert  Dudley's  cafe  cited  in 
the  caufe  of  Sir  Chrijiopher  Hatton^  and  Sir  Eward  Coie^  which 
was  mentioned  by  Mr.  Frederici^s  counfel,  and  fcems  to  be  a 
very  ftrong  cafe  for  him, 

j/pril  the  nth,  1747. 
Ex  parte  Grove. 
Vide  title  Banirupt^  under  the  divijion^  Ruk  as  to  Landlords* 

^  Eaftcr  term,  1737. 

Powell  V.  Monier. 

Vide  title  Trade  and  Merchandize. 

Vidi  title  Executors  and  AdminiftratorSy  under  the  divifan^  What 
Jhall  hi  AJfets. 

Vidi  title  Devifes  under  the  divijion^  Devife  of  Lands  for  payment 

of  Debts 

Vide  title  Bankrupt]^  under  the  divijion^  Rult  as  to  Partnorjhip. 
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pi.  9, 43.pl.  jf,  C    A    P.     XXXIII; 

48.  pi.  38,   80. 

pi.   SOyllT,   112, 

pl.209,»88,4oo. 

pl.a68, 552,592.  />Ar«flry  the  lotb,  I7'i8. 

pl.334.  sTr.  ^  :^     J      /J 

*35-  ?!•  81, 77**  Jy/f^/  V.  CoUbrooke. 

773.812.pl.  300* 

Cafe  180.  T  ORD  Chancellor  faid  in  this  caufc,  that  he  would  not,  in 
Upon  payment  of  ^^  any  one  particular  cafe,  oblige  a  plaintiff  to  pay  fhore  tha« 
«o*.  coftf,  bills  20  X.  coft  to  a  defendant  (after  anfwer  put  in)  on  the  amend- 
S?jAn^r"p«  "^ent  <>f  «hc  bill,  becaufc  it  had  been  the  conftant  rule  of  this 
%nMtLoniCban»  court,  and  eftabliihed  at  firft,  to  prevent  the  inconyenienoe  of 

tei/or  hid  he  fntfing  too  largely  into  the  merits  of  the  caufe,  before  the  pro- 
would  conftdcr  •../.»•.•  '^  • 
bow  to  make  a  P^^  ^^^^  ^^^  hearing  the  merits, 
more  adequate  -   In  Lord  Chancellor  King*s  tiine,   there  was  an  attempt  to 

TS^fcnllntVt''  ^^^y  ^^^'^  ^^^^  "^"'^^  ^"^  *^  ^^^  "°^  anfwer;  but  Lord  Hard* 
Che  future,  after  a  fvuJte  faid,  he  would  notwithftanding  confider  Jiow  to  make  a 
Jong  anfwer,  ana  defendant  fome  amends  for  being  put  to  a  great  expence,  by 
pr^'^dfn^on  a^'owing  him  a  more  adequate  compenfation,  than  only  twenty 
the  part  of  the  (hillings  cofts,  on  the  plaintiiTs  amending  his  bill,  after  a  long 
^r^n^ant.  anfwer,  and  other  neceffary  proceedings  on  the  part  of  the  dc« 
fe/idanc, 

Hd^  title  Bankrupt^  under  the  divijiony  Rule  as  to  Cofls. 

Vide  title  Evidence^  JFitneffes^  and  Proof . 

Vide  title  Charity. 
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CAP.    XXXIV. 
Courts  ana  ffieir  3nri(bt(tiom 

(A)  Hm  fat  Cl^ancer^  totll  o;  toilt  not  t%ztt  a  futittmion  in 
mattets  cospnl^le  in  infevto;  tmtttf^ 

jfugujl  the  2^9  I749j  and  Deamler  tht  22d,  1749. 
Ex  parte  Butler  and  Purnell^  affignces  of  Edward  Richardfon. 

Fide  tide  Bankrupt^  under  the  divtfion^  Rule  as  to  the  fab  $f 
Offices  under  a  Cemmiffion  of  Bankruptcy. 


CAP.      XXXV, 
Court  of  C^itialr^ 

Vide  title  Canon  Law. 


CAP.    XXXVI. 

Carter?* 

Vide  title  Tenant  by  the  Curtefy. 
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will  execute  ai  releare  of  all  claims,  &fr.  to  any  part  or  (hare 
of  the  perfonal  eftate  of  their  father,  whereof  he  ihall  be  p6(^ 
fefled  at  the  time  of  his  death. 

John  Burroughs  the  father  removed  to  London^  and  in  1718 
became  a  freeman,  and  continued  fo  to  his  death  ;  and  hav- 
ing made  a  will,  thereby  declared,  that  in  cafe  any  of  his 
children,  their  hufbands  or  reprefentatives,  fhould  not  abide  by 
his  will,  but  endeavour  to  have  his  eftate  divided  according  to 
the  cuftom  of  London^  and  fhould  not  execute  to  his  executors, 
within  Ax  months  after  his  deceafe,  rekafes  of  all  claims  to 
any  part  of  his  perfonal  eftate,  under  the  cuftom  of  London^ 
that  then  the  legacies  thereby  given  for  the  benefit  of  fuch 
children,  and  to  their  hufbands,  child,  or  children,  ihall  be 
void  and  fmk  into  the  rejiduum  of  his  perfonal  eftate.  He 
appointed  Gyles  Burroughs  (among  others)  his  executor,  wha 
has  alone  proved  the  will. 

The  bill  is  brought  by  the  plaintiff  and  his  wife,  one  of  the 
daughters  of  John  Burroughs^  who  was  of  age  at  the  time  of  the 
agreement,  and  party  thereto,  in  order  that  the  agreement  and 
will  may  be  fet  afide,  (in  regard  the  i^\z\nx\S  EHxahab  and  her 
brothers  and  fiflers  had  no  confideration  for  the  agreement, 
but  was  a  mere  involuntary  ad,  being  intirely  under  their 
father's  power)  and  alfo  that  Gyles  Burroughs  may  account 
with  the  plaintiffs  for  the  teflator's  perfonal  eftate,  and  that 
he  having  given  the  plaintiff  Elizabeth  no  more  than  900/.  on 
her  marriage,  which  is  far  fhort  of  what  he  gave  the  reft  ef 
bis  children,  that  the  plaintiffs  may  be  at  liberty  to  bring  their 
advancement  into  hotchpot,  and  be  paid  their  cuftomary  (hares 
of  the  teftator's  perfonal  eftate,  and  alfo  their  (hares  of  the 
dead  man's  part. 

The  defendant  Gyles  Burroughs  admits  he  was  advanced  in 
his  father's  life-time  with  1800/.  and  fubmits,  whether,  by 
virtue  of  the  agreement,  the  teftator  had  not  a  power  to  d if- 
pofe  of  his  perfonal  eftate,  and  that  the  reaibn  the  defendant 
and  his  fiftcr  AnnRofe  did  not  execute  the  fame,  was,  becaufe 
they  were  both  under  age  at  the  time  of  the  teftator's  pur* 
chafing  his  freedom. 

The  defendant  John  Burroughs^  by  his  anfwer  fets  forth, 
that  his  father  advanced  him  1500/.  and  no  more,  over  and 
above  100/.  that  his  father  made  a  prefent  of  to  his  wife  foon 
after  the  defendant's  marriage,  and  which  he  infifted  ought 
not  to  be  reckoned  any  part  of  his  advancement,  nor  what 
his  father  has  made  prefents  of  to  this  defendant's  children. 

The  defendant  Samuel  Wollafton  and  Mary  his  wife,  who 
was  one  of  the  Q}Dr^^xzvlo^  John  Burroughs^  infifted,  that  a  farm 
called  Brill^  in  Buckinghamjhire^  purchafed  by  John  Burroughs 
at  the  time  of  Mary*s  marriage,  and  fettled  on  Samuel  and  the 
ufes  of  the  marriage,  ought  not  to  be  confidered  as  money 
advanced  by  the  father,  but  as  a  fettlement  of  real  eftati^ 
and  therefore  is  not  to  be  brought  into  hotchpot. 

For  the  plaintiff  it  was  urged,  there  was  no  colour  that 
the  Vfoii^  of  nleafe  in  the  agreement  could  operate  as  fuch, 

even 


Cuflm  of  London.  "  4^* 

«vcn  tho'  the  fathc^  at  the  time  of  the  agreement,  had  been  a 
freeman,  there  being  no  pretence  of  any  right  to  any  part  of 
the  father's  cftate  veftcd  in  any  child,  whereon  the  releafe  could 
operate  j  much  lefs  as  the  father  here  was  not  fo  much  as  a 
freeman  at  that  time,  nor  could  this  agreement  be  binding  as 
fuch  in  a  court  of  equity,  for  want  of  a  confideration ;  and 
likewife  the  inequality  of  the  thing  with  regard  to  the  children 
among  themfelves,  that  three  of  them  (hould  thereby  be  deprived 
of  their  orphanage  part,  and  the  other  two  by  that  means  might 
have  ingroffed  the  whole. 

E  contra^  It  was  infifted,  though  this  (hould  not  be  good  as  a 
releafe,  for  the  reafons  given,'  yet  that  it  was  binding  as  an 
«sreement:  That  this  bill  was  brought  to  deprive  the  parties 
.  .  of  the  legal  remedy  which  they  had  at  law  for  breach  of  the 
covenant,  and  is  a  very  different  cafe  from  what  it  would  have 
been,  if  the  bill  had  been  brought  to  carry  the  agreement  into 
'execution :  That  here  was  a  confideration  moving  from  the 
ibther,  -the  difability  he  laid  himfelf  under  with  regard  to  any 
wife,  and'two  of  his  children,  of  difpofing  of  his  eftate  at  his 
difcrction  :.  That  the  father,  in  confidence  of  this  agreemenr,^ 
took  up  his  freedom,  and  the  agreement  was  thereby  executed 
on  his  part;  there  was  no  reafon  therefore  why  the  children 
fhould  be  difcharged  of  their  engagement :  That  on  the  mar* 
riage  of  the  pWintiS Elizab^th^  and  900  /.  given  her  as  a  marriage  * 
portion,  the  father  very  probably  would  have  taken  care  to  have 
declared,  and  fettled  that  00  her,  exprefsly  in  exclufion  of  her 
from  any  orphanage  fhare,  if  he  had  not  apprehended  fhe  was 
before  barred  of  any  claim  :  That  the  plaintiff  cannot  now  ob-^ 
jed  to  the  infancy  of  the  other  children,  being  as  fully  appriz- 
ed of  that  at  the  time  of  entring  into  the  agreement. 

Lord  Chanallor :  As  to  the  objeftion  that  this  beinga  volun*  A  court  of  equity 
Itary  agreement,  a  court  of  equity  will  not  interpofe,  it  is  cer-  J^'^^XntTrVa!'^ 
tainly  a  general  rule,  where  it  has  been  entred  into  wit;hout  any  gre^ments^^whsre 
fraud,  but  is  not  applicable  to  this  particular  cafe,  for  here  the  ^«y  ^^l^  ^'^^ 
bill  is  brought  to  have  a  diflribution  of  the  orphanage  fhare  ^thoutTra^d, 
which  theplaintifF  is  ihtitled  to,  and  is  a  legatee  likewilb  under 
the  will  of  her  father ;  and  the  whole  matter  appears  on  the  face 
of  the  proceedings.  The  plainlifj' therefore  has  a  right,  in  one 
capacity  or  the  other,  to  part  of  the  perfonal  eflate  of  the  fa- 
ther, and  has  taken  a  proper  method  in  applying  to  this  court 
for  the  recovery  of  it,  and  I  muft  of  neceflity  determine  the  me- 
rits of  this  cafe  one  way  or  other ;  and  as  incident  thereto  muft 
enter  into  the  nature  of  this  agreement,  and  confider  the  validi- 
ty of  it,  without  having  any  regard  to  its  being  voluntary  or  not. 
This  is  frequently  done  in  fimilar  Jnflances ;  i  a  the  cafe  of  an  equ  i  - 
tyof  redemption, nodecree  can  be  made  withoutdeterminingfirft 
in  -whom  the  right  of  redemption  is.   The  fame  likewife  where 
the  benefit  of  a  trufl  is  in  controverfy  between  two  volunteers. 

As  to  the  agreement,  the  queftion  is,  How  far  it  is  binding,  Tb«  »gTcefiKnt^ 
and  in  the  firft  place,  if  it  may  operate  a$  a  releafe  i  It  has  b^en  ^^  ^  reieaier>o* 

Wtnt  of  an  intcrcft  in  the  children  for  it  to  operate  upon  j  for  ijicy  bad  iiejcher  ;Vi  in  re,  nor  a4  rm^ 
\ht  whole  beio;  in  the  father  4wrlng  his  life. 
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t-ightly  given  up,  at  the  bar,  that  it  cannot,  for  want  of  an  inter* 
eft  in  the  children,  for  any  releafe  to  operate  upon,  becaufe  the 
children  had  neitheryirs  in  re^  nor  ad  rem^  the  whole  being  in 
the  father  during  his  life  5  and  this  point  has  often  been  deter- 
mined, where  a  releafe  has  been  given  by  a  child  to  a  parent, 
tho*  a  freeman  at  the  time ;  a  fortiori^  ought  the  rule  to  hold  here. 
It  is  faid  the  aft  of  the  father  in  taking  up  the  freedom,  was  a 
confidcration  moving  from  him  towards  the  children  ;  but  the 
fiither  does  not  fo  much  as  covenant  by  the  agreement  to  take 
up  his  freedom.  The  recital  is,  that  the  father  was  of  opinion 
he  could  improve  his  fortune  by  fo  doing ;  but  whether  he 
would  do  fo  or  not,  was  a  matter  altogether  in  his  difcretion, 
fo  that  he  might  have  taken  it  up  at  a  period  of  life  moft  agree- 
able tohimfelf,  or  not  at  all  :  Nor  can  that  aft  of  his,  at  that 
time,  be  confidered  as  a  thing  beneficial- to  the  children;  for 
fuppofing  the  agreement  to  be  binding,  whatever  acq uifitions 
he  made  wpuld  have  been  entirely  at  his  own  difpofal  \  he  might 
fpend  every  (hilling  of  it,  might  inveft  it  all  in  land  in  order  to 
evade  the  cuftom  ;  fo  that  any  advantage  accruing  to  the  chil- 
dren muft  be  merely  contingent  and  accidental.  » 

But  the  moft  material  part  of  this  cafe,  and  what  I  lay  the 

greateft  ftrefs  upon,  is,  that  the  end  propofed  by  the  agreement 

was  niigatory,  and  could  not  poflibly  be  obtained  on  either  fide, 

for  want  of  making  all  the  children  parties  to  the  agreement, 

which  could  not  be  done  here,  two  of  them  being  infants  ;  this 

.  affe£ts  the  confidcration  of  the  agreement,  with  regard  to  the 

children  among  themfelves  ;  for  if  the  two  who  were  infants 

did  not  confent  when  they  came  of  age,  they  then  might  have 

engroffed  the  whole  orphanage  part  in  exclufion  of  the  reft. 

A«recfnentsof         The  agreement  is  founded  likewife  manifeftly  on  a  miftakeof 

tH.sknd^oa^^ht   ^i^e  father,  and  muft,   in  the  nature  of  the  thing,  be  altogether 

encour7g7ment7  if^^ffc<^  the  father  being  under  the  fame  difficulty  of  dif- 

and  it  w.  8  found-  pofing  of  his  cftatc,  as  he  would  have  been  though  no  fuch  agree- 

^  "^^at^^^^T.  "«^nt  had  been  made.    Agreements  of  this  kind  ought  certainly 

A  minalce  of  the  o  ,  .     .         °     ,     .  / 

father.  Jt  is  a  to  receive  no  encouragement  or  favour,  and  it  is  a  rule  m  equi- 
fuie  in  equity  to  ty  to  relieve  againft  fuch  as  are  founded  on  miftakes.  The  cuf- 
fucraVeVmcnts  ^^"^  o{  London  itfelf  admits  of  no  bar  of  this  kind  ;  nothing  but 
as  are  founded  on  an  aftual  advancement  of  a  child  by  a  father  will  have  that  ef- 
fn.ftikes.  The  fg£|^  where  the  money  is  declared  to  be  given  as  fuch,  and  the 
admiisofnofuch  quantum  of  money  not  aicertained.  Courts  or  equity  have  in- 
bar,  tornothng  deed  gone  further,  that  when  a  father  on  the  marriage  of  his 
butaftuaiad  daughter  has  given  her  a  portion,  and  that  is  agreed  between 
child  vtiiuuve  the  parent  and  child  to  go  in  fatisfaction  of  any  demand  the 
thaceffca  But  child  may  afterwards  have  on  the  father's  eftate:  This  has  been 
vho  ha^i'p.  ^^^^  '^  amount  to  a  bar  of  any  claim  of  that  kind,  and  was  fo 
lion  given  hy  a  determined  in  the  cafe  oi  Metcalfv.  Ives  *. 

lather  on    mar- 

riagr,  agrees  to  take  it  in  fatisfaction  of  any  demand  flic  may  aftorwards  have  on  his  eftate,  this  amounts 

to  a  bar.  •  k^iuc  am$. 

It 
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It  was  fo  held  alfo  in  the  cafe  of  Blundel  V.  Barhr  at  the  A.fathci%p^- 
fcolls,  thn\  on  appeal  to  hd,  Macclesfield,  the  matter  was  never  ^a^^ag^/^^'t^^ 
finally  determined*;   and  there  is  a  great  deal   of  reafon  this  vaMcingio:»ey 
ihould  be  fo,   for  the  ch;ldren  have  no  right  till  after  the  death  '«> ^et  yp  a  fon  in 
of  the  father,  his  advancement  of  a  fum  of  money  for  their  pre-  mount  u»*'«  bar 
ferment  in  m  rriage,   is  a  meritorious  a<9:  in  the  father^  and  a  of  his  curtomary 
valuable  confideration  moving  from  him.     I  Oiould  think  like-  /^""i  ^^'  ^"*^^ 
wiie,  if  a  father  ihould  give  money  to  put  a  ion  out  apprentice,  there  muft  b?  a 
or  advance   him  in  life  by  fetting  hitn  up  in  trade,  ^c.  thac  valuable  confide- 
would  have  the  fame  efF.'dt.     But  as  the  parental  authority  is  "om  hl^Vin^j^ 
great,  to  prevent  any  undue  influence  it  may  have  in  prejudice  an a^uar benefit 
of  the  children,  there  muft,  in  all  inftances  of  this  kind,  be  a  ^cqmng  to  the . 
valuable  corifideration  moving  from  the  father,  and  an  adlual  ^*  Loms's  Cafes 
benefit  accruing  to  the  child.  ^  inLawtindB'^ 

iJowfcver^  in  the  prefent  cafe,  what  t  ground  my  opinion  ?'"-'->'*  455- 
upon,  is,  that  the  children  are  not^  nor  could  they  all  of  them 
be,  made'parties  to  the  agreement;  if  they  had  been  all  9f  age^ 
and  had  entered  into  this  agreement^  fuch  a  cafe  might  faU 
under  very  different  confiderations ;  but  two  of  them  being  in* 
fants,  leaves  it  open  to  feveral  chafms  and  abfurdities. 


fortune  I  and  by  his  anfwer  confefling  that  638  /.  the  purchafe  ^^^  aneftateia 
money  of  the  cftate  fo  fettled  was  included  in  the  778/.  J 5/.)  h'*^,S;l[ftg^^^^ 
Lord  Chancellor  held  clearly  that  tranfaftion  was  to  be  confider-  noie*to  the  father 
ed  as  money  advanced  by  the  father,  and  muft  be  brought  i n to  .^^  a  receipt  for f«rf 
hotchpot.     It  was  refolved  in  this  cafe  likewife,  that  where  a  "^^l^Ziriot 
wife  i$  compounded  with  on  marriage,  by  having  a  jointure  his  wife's  for- 
fettled  on  her  in  lieu  of  her  cuftomary  (hare,  or  has'fome  other  tune  $  thismuft 
equivalent  given  to  bar  her  of  fuch  claim,  the  hufband  in  fuch  money,  and  ** 
cafe  is  not  to  be  deemed  a  purchafer  of  her  third,  fo  as  to  have  brotipht  into 
a  right  of  difpofing  of  it  in  prejudice  to  the  children,  and  they  *i°^c;?P?t.  Whete. 

-.  •  fr^i-j'^  .•  i_  /J  'd^  V"^c  «  corn- 

to  come  m  only  for  a  third  part  as  their  orphanage  Ihare.     jDut  poundWwith  oii 

it  is  to  be  confidered  as  if  there  was  no  wife  in  the  cafe  at  all,  marriage,  by 
and  the  orphanage  fliarc  then  becomes  a  moiety  of  the  father'^s  |)f  ^i|"^  ^}thlT^ 

dtatC  *#  cuftomiry  fhare, 

the  hu/band  /hall 
Slot  l>e  cofifidetvd  as  a  purchafer  of  her  third,  but  the  orphanage  (hare  fliall  then  bft  a  mokty  of  his  eftace^ 
*  yideMttcalf  v.  Ives,  ante,  the  latter  part  of  the  cafe. 

It  was  likewife  refolved,  that  where  money  is  exprefied  to  be  Wh^rc  fnohey  i^ 
advanced  in  part  of  a  fortune,  though  of  fmall  amount^  yet  \t  ^*^^J^  mlznl^ 
muft  be  looked  upon  as  an  advancement  j  but  if  petty  fums  are  a  portion,  tho' ol^^ 
given,  at  different  times,  by  a  father  to  a  child,  arid  not  faid  fmall  amounr, 
to  be  as  a  portion,,  but  by  way  of  prefent,  or  other  wife,  they  Hl-etnenV^rK* 
are  not  to  be  brought  into  hotchpot ;  an  J  fo  determined  in  the  muft  be  bronj,bc 
cafe  of  mitcombe  v.  Whitcombe  at  the  Rolls,  1718,  with  which  i«'0  hotchpot 
the  Lord  Chancellor  QottQurred 4 

The  father  in  this  cafe  bad  referved  an  annuity  to  himfelf,^ 
•ut  of  the  cftate  purchafed  by  him,  and  fetvltrd  oa  the  marriage 

Dda  ^f 
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of  his  daughter  to  one  o^  the  defendants  as  before  mentione^t 
and  on  the  qucftion.  Whether  in  the  money  to  be  brought  into 
hotchpot  a  regard  ought  to  be  had  to  that  annuity  fo  referved, 
and  the  defendant  for  that  reafon  not  obliged  to  bring  the  whole 
money  into  hotchpot?  Lord  Chancellor  held  clearly  that  the 
who!e  muft  be  brought  in,  and  it  was  agreed  to  have  been  fo 
•  Eq.Caf.  Abr.  determined  in  the  cafe  of  Edwards  v,  Fritman*^  that  all  muft 
»49«  be  brought  in  which  the  child  was  intitled  to  at  the  death  of 

the  father,  for  at  that  time  the  annuity  ceafed. 
Antgicement  The  children  who  were  infants  at  the  time  of  the  agreement, 
null  depend  on  but  are  now  of  age,  having  a  large  fhare  of  the  father's  cftate 
w  auSldwr"  "^Jc*"  the  will  were  very  ready  and  willing  to  acquiefce  under 
and  cannot  be'  the  agreement;  but  it  was  held  clearly,  the  validity  of  the 
""rf  h*Th&l  ^%f^^^^^^  n^"ft  depend  on  the  circuroftances  of  things  at  the 
quentaas.       ^'"^  ^he  agreement  was  made,  and  cannot  be  made  better  or 

worfc  by  any  fubfequent  fa£ls, 
Aprovifioaby        There  was  a  provifion  made  by  the  will ^  that  any  legatee 
viilthataiega-  controverting  the  difpofition  the  teftator  had  thereby  fbade  of 
I???^!"^**!  his  eftate,  fliould  forfeit  his  legacy,  this  was  held  clearly  to  be 

the  dif  poTition  of  .  '         7  ,.  ^f^.^.  tit-'  t 

the  eiiate  ftail    tn  Urrortm  only,  and  that  no  luch  forfeiture  could  be  meurreo 
forfeit  hit  legacy,  by  contcfting  any  difputablc  matter  in  a  court  of  jufticc*. 

is  in  urrsrem  * 

©nly,  •  ^«<f  *  '^*^»  90»    FowtU  ¥.  Morgan^ 

A  pcrfon  cannot      The  plaintiffs  muft  renounce  the  legatory  part,  for  there  can 
take  by  the  cuf-  be  no  taking  by  the  cuflom,  and  under  the  will  too^  in  any  in- 

IhTw^S^  """^^  ^"^^  whatever. 

His  Lordlbip  declared  the  agreement  of  the  1 1  tb  of  SMmher 
1 718  was  voluntary,  and,  under  the  circumfian^es  of  tne  pre* 
fent  cafe,  ought  not  to  be  confidered  as  binding  between  the 
teftator  and  his  children,  and  that  the  plaintiffs  are  intitled  to 
their  cuftomary  (hare  of  the  orphanage  part  of  the  faid  teftator's 
cftate,  which  is  a  moiety  of  the  clear  perfonal  eftate,  but  that 
they,^e]e(aing  to  claim  by  the  cuftom  of  Z^»^tf«,  are  not  to  have 
any  •benefit  by  the  teftator's  will,  and  that  630/.  paid  by  the 
teftator  for  the  farm  at  Brill  in  Budinghamjbire;  for  the  defend- 
ant Mary  IVoollaJlon^  is  to  be  looked  upon  as  fo'  much  money 
paid  towards  her  advancement  j  and  therefore  ordered  an  ac- 
count to  be  taken  of  the  perfonal  eftate  of  the  teftator  come  to 
the  hands  of  his  executors;  and  after  fuch  account  fliail  be 
taken,  the  defendants  Gyles  and  John  Burroughs^  Mary  fVool- 
lajion  and  Ann  Rofe^  the  children  of  the  teftator  are  to  be  at  li- 
berty to  make  their  eleflion  as  between  themfelves.  Whether 
they  will  take  by  the  will  of  the  father,  or  by  the  cufiom  of 
Londsn^ 
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(C)  tpfjaf  !i3f,  0?  10  nof,  an  aDtaneemeiit 

IJavtmher  the  30th,  1739.     At  the  Rolls. 
Fawkner  and  his  wife  v.  Waits. 

THE  bill  was  brought  by  John  Fawkner  and  Mary  his  Cafe  l82» 
wife,  for  an  account  of  the  perfonal  eftate  of  Francis 
Evirettj  a  freeman  of  London^  the  father  of  Mary^  and  for  her 
orphanage  fhare  in  fuch  eftate.  He,  by  his  will,  gave  to  the 
plaintiff  ^^ry  the  whole  of  his  eftate,  and  afterwards  by  the 
codicil  changed  the  difpofition  intirely,  and  gave  it  in  fifths 
to  the  fons  of  his  daughter  by  Mr.  Paxton^  her  former  huf- 
band,  two-fifths  to  one  fon,  and  three-fifths  to  the  other. 

^arjf  died  fmce  the  filing  of  the  bill,  and  the  hufband,  as 
adminiftrator  to  her,  claims  one  moiety  of  Francis  Everxi^s 
eftate,  infifting  hi^wife  was  never  fo  advanced  as  to  be  de- 
barred of  her  cuftomary  fhare. 

Depofitions  were  read  on  the  part  of  the  plaintiff  to  prove 
her  father  a  freeman  ;  and  it  was  admitted  by  the  defendant, 
that  Mary  was  the  only  child  of  this  freeman,  which  circum*- 
fiance  the  counfel  for  the  plaintiff  infifted  made  it  a  very  ftrong 
cafe  in  her  favour,  and  diftinguifhed  it  from  all  the  other 
cafes  ;  and  for  this  purpofe  cited  Shepherd  v.  Newland^  before 
Lord  Macclesfield^  and  afterwards  reheard  before  Lord  King, 

Mr.  Brown  counfel  fpr  the  defendant :  It  is  not  difputed, 
faid  he,  but  Mary's  marriage  with  Paxton  was  with  her  father's 
eonfent,  and  likewife  admitted  that  there  was  a  fum  of  money 
then  advanced  by  her  father,  and  that  the  exaSt  fum  does  not 
appear. 

The  conftant  rule  is,  faid  he,  where  a  daughter  of  a  free- 
man is  married  with  the  father's  eonfent,  and  is  advanced  5 
but  it  does  not  appear  with  how  much  that  (he  iball  be  faid 
to  hi  fully  advanced. 

It  has  indeed  been  objefled  by  the  counfel  on  the  other 
fide,  that,  as  Mary  was  the  only  child,  Ihe  (ball  not  be  faid  to 
be  fully  advanced,  fo  as  to  give  the  father  a  right  to  difpofe 
«>f  the  refidue  of  his  eftate  to  the  prejudice  of  fuch  child. 
But  the  rule  of  advancement  will  hold  as  well,  where  there 
is  but  one,  as  where  there  are  many  children ;  for  what  the 
cuftom  goes  upon  is,  that  the  father,  by  advancing  the 
daughter  upon  the  marriage,  which  he  need  not  have  done 
till  the  time  of  his  death,  gains  an  abfolute  power  over  his 
eftate,  and  therefore  the  circumft4nce  of  an  only  child  docs 
|iot  alter  the  cafe. 

He  cited  the  cafes  of  Civil  v.  Rlchj  i  Fern.  216.  Stanton  v, 
Platt^  2  Fern.  753.     Dean  ^  Ux'  v.  Lord  Delawar^  2  Fern. 

028. 

Majler  of  ihe  Rolls:  As  It  is  in  the  cafe  of  infants,  and  th« 
defendants  have  Jaid  fon;ie  foundation  to  Ihtw  (^b^  t>^%*g^^\tv^ 
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the  confent  of  the  freeman  to  the  daughter's  firft  marriage) 
that  Mary  Fawkmr  was  advanced,  let  the  caiife'ftand  over,  to 
give  the  infants  an  opportunity  of  putting  in  a  fecond  anfwe^, 
^nd  charging  advancement, 

Jidarch  the  jft,  1741.     At  the  Rolls, 
Fawkmr  v.  TVatts. 

Cafe  183.  rip  HE  advancement  of  Mary  upon  her  firft  marrbge,  be-i 
If  a  child  orchil-  X  ^^^  ^^^  ^^^^Y  charged  in  the  anfwer  ^^f  the  dcfcnd«tntSj| 
drenoif  a  tree-   jt  flood  for  judoment  in  the  paper  of  this  day. 

man  cf  LcKdon  jo  r    r  j 

are  advanced  m 

the  ♦*htr*8  life-  Majier  of  the  Rolls:  There  can  be  no  manner  of  doubt  bu^ 
briS'^^^L^u'*  the  plaintiff,  \f  Mary  had  any  right  to  ihc  orphanage  fhaie  in 
advaflce«I,  pnlVis  'he  perfon*.!  ertateof  her  father  Mr.  Everett  is  t-quaily  intitled, 
the  ^u^ntumof  It  is  infiftcd  on  behalf  of  the  defendants,  that  Mary^  before 
ip^m^'n 'mi"!  ^^'^  marriage  vf\\.\i  Fawkner^  had  a  former  hufband  Paxton  ^ 
ing  uttdcr  hi!  fhat  the  firll  marriage  was  with  the  intire  approbation  of  htr 
l^^'lf  father,  and  that  he  bgd  advanced  her  at  tht  tin.e,   and  thaf 

the  quantum  of  the  portion  docs  not  appear  ;  and  that  the  rule 
laid  down  ii>  all  the  cafes  is,  that  if  a  daughter  marries  witii  a 
father's  confent,  and  is  advanced,  but  the  quantum  of  the  ad- 
vancement is  not  afceriained  by  fonpiC  wnting  under  the  fa- 
ther's hand,  it  muft  be  conddered  as  a  full  advancement,  an4 
will  bar  the  child  of  its  orphanage  fhare. 

The  firft  cafe  cited  on  the  part  of  the  defendants  was. 
Civil  V,  Richj  I  Fern.  216.  *'  A  child  advanced  in  marriage 
*'  with  a  portion,  is  barred  of  the  orphanage  part,  unlefs  the 
•*  certainty  of  fuch  portion  appears  by  writing  under  the  fa-r 
i*  ther's  hand/' 

The  next  cafe  which  is  fubfequent  in  point  of  time,  is 
Chacey.  Box^  Eq,  Cafes  Abr,  154,  155.  Vide  the  cuftom  of 
London  certified  there. 

In  the  firft  cafe,  it  is  fa  id,  by  a  writing  under  the  hand  ana 
feal  of  the  father  \  in  the  fecond^  ftgned  with  his  name  or  mark  ; 
But  as  this  is  npt  a  circumftance  in  the  prefent  cafe,  I  need 
not  take  any  notice  of  it. 

There  is  another  cafe  in  1729,  Cleaver  v.  Spurling^  2  JVms, 
526.  ^*  If  a  freeman  has  advanced  his  child  on  marriage,  and 
f  the  certainty  of  that  advancement  does  not  appear  under  th^ 
^*  freeman's  band,  this  is  to  be  taken  as  a  full  advancement.'* 
The  refult  of  thefe  cafes  is,  that  if  a  child  or  children  arc 
advanced  in  the  father's  life-time,  they  (hall  be  faid  to  b? 
fully  advanced,  unlefs  the  quantum  of  the  advancement  appears 
jn  writing  under  the  father's  hand. 

But  then  the  counfel  for  the  plaintiff  have  epdeavpured  t(^ 
niake  a  difference  when  there  is  only  one  child^  as  in  the  prefent 
fafe,  to  diftinguifti  it  from  all  other  cafes  5  and  for  this jpuf^ 
fiofe  have  cUe<.^  iV\e  c^^fe  o^  ^\n\hvrdv.  Newlandy  before  tA)r4 
Maeclesfield^  and  tt\\ux^  ^\w>«2L5;^% V^q\^  Vii^  ?in^N 
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But  notwithftanding  the  rule  as  laid  down  there  is  certainly  Thiscufinm  will 
true,  yet  it  does  not  come  up  to  the  prefent  cafe  ;  for  I  take  J'^g^^^Jp";^^^^^^^^^ 
the  cuftom  to  be  the  fame  with  regard   to  an   only  child,   as  cbUd,  aswheie 
where  there  are  many  children,  and  that  if  a  father  advances  ^^^^  *'*^  "^•^y 
fuch  a  child,  and  the  quantum  does  not  appear  in  writing,  it     ^  '^' 
is  a  full  and  compleat  advancement. 

The  next  confideration  will  be  upon  the  evidence,  Whether  ^ 

the  firft  marriage  was  with  the  father's  confent,   and  whether 
there  was  any  advancement  ? 

Now  from  the  proofs  that  have  been  read,  there  is  no  man- 
ner of  doubt  but  the  father  was  well  fatisfied  with  the  match  ; 
for  it  appears  he  was  chearful  on  the  wedding  day,  dined  with 
his  daughter  and  her  hufband  after  the  ceremony  was  over, 
and  expreffed  great  fatisfaftion  at  the  match. 

As  to  the  proofs  of  the  father's  declarations  of  fums  of  mo-  Pan,/ n^idence  of 
ney  advanced  as  a  portion  with  Mary  to  Mr.  Paxton^  I  do  not  *tLn  wifliTot^bc 
think  they  are  proper  evidence  in  the  prefent  cafe,  for  it  would  allowed,  to  de- 
be  extremely  hard,  if  parol  evidence  of  a  father's  declaration  ^*V**^^''^;^*'**^ 
mould  be  allowed  to  debar  a  child  of  her  orphanage  ihare.      but  proofs  of 

declarations  bv 
the  bujband,  ia  regard  to  an  advancement  in  marriage  with  the  daughter  of  a  freeman^  will  be  a.tmit  ed» 
Proofs  alfo  of  declarations  of  the  wite,  made  during  the  coverture  of  her  fiift  hufband,  may  be  ru»4 
9gainft  the  fecond, 

« 

But  the  fame  rule  will  not  hold  as  to  any  declarations  of 
the  hufband,  in  regard  to  an  advancement  in  marriage  with 
the  daughter  of  a  freeman,  for  the  prooft  of  Mr.  Paxton^s 
declarations  here,  are  very  ftrong,  and  muft  be  admitted  as 
evidence  ;  and  it  was  fo  held  in  the  cafe  of  Dean  v.  Lord  De- 
laware and  there  is  great  reafon  it  fhould  be  fo,  becaufe  it  is 
a  declaration  againl\  his  intereft,  as  it  cuts  him  off  from  the 
orphanage  (hare,  which  he  is  intitled  to  in  the  right  of  his 
wife. 

I  am  likewife  of  opinion  that  the  declarations  of  the  wife, 
of  which  there  are  feveral  proofs,  are  evidence  to  bind  the 
hufband,  for  being  made  during  the  coverture  with  the  fir fl 
hufband,  I  fee  no  reafon  why  it  fhould  not  bind  as  much  as 
if  the  declarations  had  been  made  after  the  death  of  the  iirft 
hufbahd,  and  before  her  marriage  with  the  other. 

There  is  a  circumftance  too  in  this  cafe  of  the  teftator's 
borrowi^ng  100/.  the  very  day  of  his  daughter's  marriage  with 
'Mr.  Paxton^  and  putting  it  into  a  purfe  with  200/.  more,  ia 
order  to  give  it  to  the  hufband,  and  the  hufband  went  into 
another  room  with  the  father,  who  had  the  purfe  in  his  U'lnd, 
and  when  they  came  out,  he  declared  he  had  received  part  of 
his  wife's  portion  ;  this  has  a  good  deal  of  weight,  a/Tifted 
with  the  refl  of  the  evidence. 

There  has  been  no  writing  attempted  to  be  fhewn  on  the 
part  of  the  plaintiff,  under  the  hand  of  the  fdther,  v>  afcertain 
what  the  advancement  was  ;  but  his  counfcl  have  lufifted,  tho' 
there  is  no  particular  writing,  yec  that  it  niay  appear  what 
the  advancement  was   hy   iomc  of  the    father's  boo^s,    «i\\\ 

D  d  4  x\v^\Qi'^ 


4oS  CuJIom  tf  London. 

therefore  the  court  ought  to  order  his  books  to  be  broaght  be^ 
fore  £  Mafier,  to  infped,  as  was  done  in  the  cafe  of  D$an  y. 
Lord  Delawar, 
tfnlcri  it  appears  If  it  did  appear  to  me  in  the  prefent  cafe,  what  it  is^s  that 
written* wrha  '^*  father  had  advanced  by  Tome  book  written  in  his  own 
freeinan*a  own  hand,  it  might  be  a  ground  to  diredt  fuch  an  inquiry,  whether 
hand,  what  be  Jt  was  a  full  advancement,  upon  being  compared  with  the 
tcWidrthe^cour^  orphanage  {hare  ;  but  as  there  is  no  fuch  fuggeftion  at  all  by 
wiiinotdinfiaa  the  bill,  that  there  is  any  fuch  book,  I  fhould  not  be  jufti- 
\T«^aV^lU^d!' ^^^   in  direaing  fuch   an  inquiry. 

iancanenc.  *  '        Upon  the  whole,  I  do  not  think  the  plaintiff*  intitled  to, 
any  orphanage  (hare  of  the  late  Mr.  Everet's  perfonal  eftate. 

The  next  queflion  is,  with  regard  to  maintenance,  whe- 
ther there  fliall  be  any  allowance  for  the  time  Francis  Ewrd 
Paxtojiy  an  infant,  and  the  fon  of  Mary  by  her  firft  huiband,^ 
lived  wirh  his  mother. 
Where  father  or      J  {hall  not  difpute  but  every  father  and  mother,  by  the  lav? 
^Jy^ft*^^**^  of  nature,  is  under  an  obligation  to  maintain  their  own  chil- 
tbe  child  ought   drcn,  but  yet  this  may  be  varied  by  circumftances ;    for  fup- 
to  he mainttaed   j^^f^  ^^  father  or  mother  fhould  be  in  a  low  or  mean   con- 
Uh\yl*con^^  dition  in  the  world,  the  court  will  order,  efpecially  in  the  cafe 
teral  relation,     of  a  mother,  that  the  child  fliould  be  maintained  out  of  a  pro- 
vifion  leQ^toit  by  a  collateral  relation. 

But  /Sere  the  maintenance  was  only  for  fix  months,  which 
is  fo  fmall,  that  it  will  not  bear  the  expence  of  fending  it  to  a 
Mafier  ;  therefore,  let  this  demand  for  maintenance  be  fet 
againft  the  cofts  for  the  demand  of  the  orphanage  part,  and 
the  bill  be  difmiiled  without  cofts  generally. 


aTrAtk.40.  CAP.       XXXVIII. 

pi.  18.  348.  pU 

440,  383.  pi. 

as?,  385- pJ-  Decree* 

»58>  3^7»  ^03- 

3Tr.Atk.118.  Michaelmas  Term,  ly-JT^ 

pi.75.275.pl.  ^    /J/ 

98. 448, 565, 

581.  pi  274,  Morgan  v. 

809.  p].  298.  * 

Cafe  184,  A  Bill  ^'as  brought  for  a  legacy  In  the  court  of  equity  la 
An  or  ginal  in-  J;\^  Brecknock  in  IVaUs^  before  the  Welchjudgcs  at  the  affize, 
t^y'heVr'm  ^"^  ^^^  ^^g^^X  decreed  to  be  paid  ;  the  defendant  appealed 
this  c«  urt,  where  from  the  decree  to  the  Houfe  of  Lords,  and  infifted  there  was 
ft^^^V^'^^KM  ^^  ^niiflion  in  the  decree;  for  notwithftanding  an  account 
nottithVandiijg'  ^^^  directed  to  be  taken,  yet  it  was  not  ordered  that  all  juft 
«  former  decree  allowances  ftould  be  made  in  fuch  account  to  the  defendant ; 
i'ttw'i  J^«  Upon  the  appeal,  the  decree,  as  to  the  payment  of  the  lega- 
'  cy,  was  affirmed,  but  varied   as  to  the  juft  allowances;  and 

the  Houfe   of   Lords  ordered  their  decree  to  be  carried   into 

execution  by  the  court  in  JVales. 

I  Tbe 


Decrul  40|^ 

The  jefAdant  afterwards  fled,  to  avoid  tbe  execution  of  the 
decree,  into  England  \  and  the  bill  now  brought,  fets  forth  the  ' 
wUl  by  which  the  legacy  was  given,  and  the  proceedings  and 
decree  in  Wahs^  and  the  appeal  to  the  houfe  of  Lords,  and 
their  decree,  and  that  the  defendant  had,  to  avoid  the  decree 
and  payment  of  the  money,  fled  into  England  out  of  the  reaph 
of  the  procefs  of  the  court  inWales. 

To  this  bill  the  defendant  demurred,  and  for  caufe  (hewed 
that  it  appeared  the  plaintiff  had  obtained  a  proper  and  j:om-  « 
pleat  decree,  and  that  this  court  always  refufed  to  afli(l  the  der 
^ree  of  an  inferior  court. 

On  the  other  hand  it  was  faid,  that  iin  zSkion  of  debt  will 
lie  upon  a  judgment,  in  an  inferior  court,  in  the  court  of  Kingj's 
Bench,  or  court  of  Common  Pleas.  . 

Lord  Chancellor  was  inclined  to  over-rule  the  demurrer,  and 
faid,  that  the  bill  having  ftated  the  will,  and  all  the  proceedings 
in  Wales,  ice.  for  the  recovery  of  the  legacy,  an  original  inde- 
pendent decree  might  be  had  in  this  Court  for  the  legacy,  but 
would  not  abfolutely  determine  it  now  ;  and  therefore  referved 
^he  copfideration  of  the  demurrer  till  the  hearing  of  the  caufe. 


CAP.       XXXIX. 

(A)  SDeeiMi  ant)  inftmrntnta  tnttti  into  hv  ftmt^An  ij)W 
care0  to  be  reliet^eo  asatnft. 

Michaelmas  Vacation,  1737% 

Uicholh  V.  Nicbolls. 

Cafe  185. 

THOUGH  a  man  is  arretted  by  due  procefs  at  law,  if  a  Tbooghamim 
wrong  ufe  is  made  of  it  againft  the  perfon  under  fuch  "  •n«ft«^  »>y  J«« 
/I      t         1  . .    .        .  .  \  '   %  pnxJelf^  yet  it 

arrctt,  byobligmghim  to  execute  a  conveyance,  which  was  obliged  to  e«t- ^ 
never  under  confideration  before,  this  court  will  conftrue  it  a  cute  ■  con^ey- 
,  durefs,  and  relieve  againll  a  conveyance  executed  under  fuch  ar^T^s^rt 
circumflances.  wUlreUcfc. 

Vidt  title  Hiir  andAnaJlor* 

Vide  title  Voluntary  Dud  and  it's  EfiSfs^ 


C  K  \!. 


410 

CAP.      XL. 

2Det)tft0. 

Bor.  paim.      (A)  4Df  boiH  deMfcs  bp  uttccitaintp,  in  tbe  Kefcri'ption  of  t|)f. 
sl::;^^:     ,„       HcrfontotaUe.    P.  410. 

4  Bur  pajfm,     (B)  j©f  t^ebifcs  of  laixts  fo;  ijavment  of  Debts,    P.  419. 
B^c°k  ^f ^'     (C)  iDf  c;;ecuto?v  t>ebifcs  of  lanDs  of  inheritance.     Jf.  422. 
/^«*  iBUcic  P)  cab'ete  a  Debife  (ball,  0?  (ball  not,  be  m  fati^^faftion  of  a 
^^,pajpm.  tljing  Due,    P.  425. 

(£)  mbat  tsorDs  pafs  an  eftate  tail*    P.  429. 

(F)  ^i  toingo   perfanal,  a0  goote,  cbattele,  &c.  b^  tobat  t»e- 

fcnption,  ann  to  txibpm  300D.    P.  435. 

(G)  mW'  iDojDs  pafg  a  fee  in  a  toilU    P.  436, 


(A)  Qf  feoiD  Dct)ifcs,  bp  U'Uerfatnfp  iii  tjje  0€faii)fion  of 
tljc  pc  Jon  to  tcftc. 

Michaelmas  term,  1737. 

Rivers*^  Cafe, 

Cafe  186.  A  Teftator  by  his  will  gives  an  equal  (hare  of  his  real 
jr\  eftate  (which  (hall  be  his  due,  when  the  faid  eftate  fhall 
be  fold)  to  his  two  fons  James  and  Charles  Rivers. 

Lord  Chancellor:  Firft  queftion,  Whether,  as  it  appears  that 

James  and  Charles  are  illegitimate  children  of  the  teftator,   this 

is  fuch  a  description  of  their  perfons  as  will  intitle  them  to 

take  under  the  will  ? 

Though  baftardi       In  the  cafe  of  a  devife,  any  thing  that  amounts  to  a  defigna^ 

ftriaiyarcnot    fio  perfona  is  fufficient,  and  though   in  ftriftnefs  they  are  not 

hz^lll'^X^T^  his  fons,  yef,  if  they  have  acquired  that  name  by  reputation,  in 

that  name  by      common  parlance  they  are  to  be  confidered  as  fuch. 

fcpumion,  in         jj  ^^5  been   faid,  the  teftator  has  likewiTe  made  a  miftakc 

UncrthcyTrcj   in  their  names,  and  therefore  they  cannot  take;  but  the  law  is 

though  a  pet-     otherwife,  for  if  a  man  is  miftaken  in  a  devife,  yet  if  a  perfon. 

^Tftaken^n  a*     is  clearly  made  out  by  averment  to  be  the  perfon  meant,  and  there 

d^'vifc,  yet  if      can  be  no  other  to  whom  it  may  be  applied  ^  the  devife  to 

n^adeout  by         him  is  gOod. 

the' p^foi"*  ^"^        The  fecond  queftlon  is,  What  intereft  in  the  eftate  devifed 

meant,  the  dc-    James  and  Charles  Rivers  take  by  this   will  ?    The  words  an 

yifc  to  him  is     ^^^^/  jjj^jrg  of  my  real  ejl ate ^  muft  mean  in   equal  (hares,  (hare 

^^*  and   (hare  alike,   or    it  cannot  be  made    fenfible  j    and    thcfc 

words  can  be  no  further  extended  than  to  the  furplus  due  to 

the  teilator  from  that  eftate  which  was  to  be   fold,  and  will 

pot  reach  to  any  other  eflate. 


Fcbruarj 


Dmfis.  41  f 

February  the  4tli5  1737. 

Mlnjhull  V.  MlrjJhuU. 

jnlCHARD  Lejler  the  teftator,  uncle  of  Randal  Minflmll,  Cdik  187. 

•*t    who  had  Randal  his  eldeft  Ton,   John  his  fecond  fon,  and  -  r  i    c   ^ 

feveral  other  children,  devifes  an  houfe,  &c,  in  hacverba^  viz,  r  ;ii;  ddcft  foa 

*'   I  give  and  devife  the  houfe.  ^c.    to  Randal  Minjhull^  eldeft  ©fl^'s  nephew 

"  fon  of  my  nephew  Randal  MinjhulL  and  the  firft  heirs  males  ?  .^v^"**  S^ 

•'  of  his  body  lawfully    begotten,   and  the   heirs  males  of  his  of  his  body,  aod 

**   body,  and    in  default  of  fuch  iffue,  I  give,  iic,   to  the  fecond  ^^^  ^'^'"^  "*^^^ 

«  /on  ofthefa'td  Randal  xMinfhull,  aqd    the  heirs  males  of  his j^^^^j'^^^^^ 

*'   body  ^nd   their  ilTues  ;   remainder  over,    feV."     There  is   z'lirQe,^  the  fecond 

**    prbvifion   made    in    the  will,    '^  that  to    whomfoever   thtfi^  ofthefard 

**  eftate  fliould  come,    he  fhould  pay,  on   his  entry  upon  the  hHr^maks^of 

^*  eftate,  to  each    of    his    brothers    and  fifters   20/.   apiece,  his  body,  and 

*'  and  to  Johny  and  the  feveral  children  of  his  nephew,  nam-  *J^»f.>ffu«; 
-^    .  ,    •'  .•      I     1  /         •         I'l        -r    f>  remainder  over, 

*'  ing  them  particularly,  20/.  apiece  likewife.  ^^,    ij^^^^  ' 

words,  the  fecond 
fen  of  the  faid  R.  M.  do  not  mean  the  fecond  fon  of  the  derifee,  but  John  the  fecond  Ton  of  the  ceilator't 
jjephew  a*  M, 


The  devife  in  the  prefent  cafe  was  of  a  reverfion,  which  did 
not  take  effeft,  till  many  years  after  the  teftator's  death; 

Randal^  the  firft  devifee,  dies  without  iffue  ;  John  enters  and 
dies,  having  devifed  the  premifles  to  the  defendant  his  younger 
fon,  in  prejudice  of  the  plaintiff"  his  eldeft  fon. 

The  bill  was  brought  for  an  account  of  the  rents,  £5fr.  and 
at  the  hearing  at  the  Rolls,  the  queftion  was.  Whether  in  the 
devifing  words.  To  the  fecond  fon  0/ the  faid'R2ind2Ll  MinttiuU^ 
the  fon  of  the  nephew  Randal  Minjhull  is  meant,  or  the  fon  of 
the  nephew's  eldeft  fon  ;  for  fuppofing  the  latter,  the  particu- 
lar limitations  in  the  will  extending  only  to  the  iffue  o\  Randal 
the  devifee,  who  was  dead  without  iffue,  the  reverfion  on  his  - 
death  taking  effect  in  poffeffion  in  John  as  heir  at  law  of  thd 
teftator,  the  difpofition  of  John  by  will  was  good  ;  but  fup- 
pofing the  will  to  mean  the  fon  of  Randal  the  nephew,  that 
John  being  tenant  in  tail  under  the  will,  and  not  having  done 
any  z&.  to  bar  the  entail,  the  plakitiff*  has  a  good  title  as  being 
the  eldeft  fon  of  John. 

The  mafter  of  the  Rolls  [a)  decreed  in  favour  of  the  plain-  [a)%\tj(^t*h 
tiff:  On  appeal  to  Lord  Chancellory  he  diredled  an  iffue  to  try  ^^^^'^ 
the  matter  of  fafl:,  which  of  the  two  perfons  was  meant  by 
the  teftator,  and  faid,  it  was  a  matter  that  lay  properly  in 
averment,  and  was  determinable  by  circumftances,  proving  the 
intention  of  the  teftator,  one  way  or  other  5  the  will  was  made 
in  i^'58>  and  tr^  parties  not  being  able  of  either  fide  to  furnifli 
themfelves  with  any  evidence,  tending  to  clear  up  this  point  j 
it  W^^  agreed  b^tv^een  t)iem  to  bring  the  ipatter  ot\>  tot  x\\^ 


♦*•  DiVlfes. 

opinion  of  the  court,  upon  the  legal  conftrudion  of  the  wordi 
as  they  appeared  on  the  face  of  the  wilL 

The  Aitornty  general  for  the  plaintiff  infifted,  that  Randal  the 
devifee  was  tenant  in  tail ;  the  ufe  he  made  thereof  was  by  in* 
ferring  from  thence,  that  if  the  teftator  had  made  the  devifee 
tenant  in  tail,  an  eflate  which  in  it's  nature  included  a  limi- 
tation to  all  the  iflue  of  the  devifee,  he  could  never  intend 
likewife  to  limit  a  remainder  by  purchafe  to  the  fecond  fon  of 
the  devifee,  who  could  otherwife  take  as  iflfue  in  tail,  nor  was 
it  poffible  elfe  that  remainder  could  ever  take  place  in  poflef- 
fion,  becaufe  it  could  only  take  efFed  on  the  death  of  the 
^rft  devifee  without  iiTue,  which  fuppofes  the  remainder  man 
then  dead, 

To  prove  that  the  fubfequent  words  of  limitation,  was.  ihi 
heirs  males  of  bis  body^  annexed  to  the  preceding  limitation  to 
the  firft  heirs  males  of  his  body,  would  not  controul  the  for- 
mer words,  and  make  fuch  firft  heirs  male  take  by  purchafe^ 
who  would  Q|:herwife  take  by  limitation  ;  he  cited  the  cafe  of 
Goodright  V.  Pullen^  B.  R.  13  Geo.  I.  Nicbalai  LiJU  devifed 
the  premises  to  his  wife  for  life,  remainder  to  his  kinfman 
Nicholas  Lijle^  for  the  term  of  his  natural  life,  and  ?fter  bis  dc^ 
ceafe,  to  the  heirs  i^ales  of  the  body  of  the  faid  Nich$las  law- 
fully to  be  begotten,  and  his  heirs  for  ever*  But  in  cafe  the 
£aid  Nicholas  die  without  fuch  heir  male,  then  he  devifcs  to 
his  kinfman  Bdward  Lijle  for  life,  and,  after  his  deceafe,  to 
the  heirs  males  of  his  body  lawfully  begotten,  and  his  heirs 
for  ever  ;  apd  in  default  of  fuch  heir  male,  remainder  ovcr,| 
iJc.  it  wa$  l^eld  there,;  that  Nicholas  the  firf^  deyifee  was  tenant 
in  t^il. 

Mr.  Fazaierley  of  the  famp  fide,  to  pFOve  t^at  the  words  Jlrfl 
heirs  males  were  proper  words  of  limitation,  cited  the  cafe  of 
Dubber  v.  Trollop.  Sir  Thomas  Trollop  having  five  fons,  devifes 
the  manor  of  Cafwick  to  hjs  eldeft  fon  IVilliam  for  life,  and, 
from  and  after  hi$  deceafe,  to  the  fy^ft  heir  male  of  his  body ;  it 
was  held  in  that  caf^  by  the  Qourt  of  Common  Pleas,  that 
William  was  tenant  in  tail,  and  on  a  wrijt  pf  ^Xtox  brought^  that 
judgment  was  affirmed  in  B.  R.    M-  7*.  I73S«/ 

Mr.  Chute  e  contra  :  Both  the  cafes  cited  arc  diflln^uifhable 

from  the  prefent ;  in  that  oi Goodright  v.  Pullen  there  is  no  fuch 

word  2LsfirJI ;  in  that  of  Dubbar  v.  Trollop^  no  fu.bfeque^^t  word^ 

of  limitation  annexed  to  the  firft. 

A  court  never         Lord  Chancellor  :  This  cafe  will  depend  on  the  words  of  t^fl 

conftruesa  devife  ^ij|  ^j^h  regard  to  the  perfon  intended  by  the  teftator,  by  the 

tbfoiutdy*^  dark,  n^tme  of  Randal,  and  the  legal  operation  of  the  words  made  ufe 

that  they  cannot  of ;  and  a  court  ncvej  conftrues  a  devife  void,  unlefs  it  is  foab- 

fiod  outthe  tef-  foiutely  dark,  that  they  cannot  find  out  the  teftator's  meaning. 

Uttr  s  meaning.        ,^.    J  '  r    1  c     x      i  •        /i_        1  r 

.  The  provilion  of  the  payment  of  the  legacies  (by  the  perfon 
to  whom  the  cftate  fliould  come)  to  his  brothers  and  fitters, 
and  CO  John,  ^c.  is,  as  has  been  infifted  on  for  the  plaintiff^ 
a  very  Itrong  cxipxtffxotv  o^  vh^  iutent  of  the  party;  for  as  here  is 
a  fpecificauoa  o5  Ocv^  Oci\W^vi^  \\.  twoSl  tftR.^\x  \$v^  Vi^others  and 


fibers  of  Randal  Mlnjhully  the  eldeft  Ton  of  Randat  Manjhultx\te 
nephew,  and  could  never  intend  to  mean  every  taker.  For 
fuppofing  the  words  to  piean  the  feconil  fon  of  the  devifee,  as 
there  is  plainly  an  eftate  tail  created  prior  to  any  intereft  be  can 
claim  (whether  the  words yfir/?  heirs  males  are  conflrued  words 
of  limitation  or  purchafe),  an  eftate  which  may  continue  for  a 
great  number  of  years,  in  all  probability,  without  any  failute 
of  liTue,  it  would  be  a  moft  abfurd  thing  to  charge  a  perfon, 
at  fo  great  a  diftance  from  the  eftate,  with  the  payment  of 
money  to  perfons  then  in  being,  whom  the  teftator  could  hard* 
\y  fuppofe  would  be  living  at  the  time  of  the  title  accruing  to 
fuch  fecond  fon.  On  the  other  hand  there  is  nothing  extraor^ 
dinary  in  charging  Randall  the  firft  devifee,  or  upon  a  fuppofi*- 
tion  of  his  death  without  iflue,  in  the  life  of  John ,  in  charging 
yebn  with  the  payment  of  thofc  fums,  which  raifcs  a  very 
ilrong  prefumption,  that  John  was  the  perfon  intended  to  take 
'under  the  limitation  to  the  fecond  fon  of  Randal. 

It  has  been  obje£led  againft  this  conftrudlion,  that^^^;;  will 
then  be  devifee  of  the  eftate,  and  intitled  to  the  20/.  likewife, 
Which  the  teftator  could  never  intend  ;  but  the  words  muft  be 
tSLktnr$ddirtdoJingulaJingulh^  and  John  to  have  the  20/.  only 
in  Cafe  of  the  ftrft  devifee's  right  taking  efFeiSt  in  pofteftion,  and 
the  determination  of  the  preceding  eftates  then  in  being  at  the 
time  of  making  the  will.  It  is  much  more  natural  likewife  that 
ihe  ^ftator,  when  he  was  making  a  difpofttion  of  his  whde 
eftate,  having  a  nephew  who  had  two  fons,  ftiould  fettle  it 
fucceffively  on  both  the  fons,  than  ftop  at  the  firft,  without  ex- 
tending the  entail,  or  difpofing  of  the  reverfion. 

Whether  the  firft  devifee  was  tenant  for  life,  or  in  tail,  is  a 
qtieftion  proper  to  be  confidered,  and  the  determination  of  that 
point  Svill  certainly  give  great  light  into  this  matter,  dnd 
clear  the  way  towards  the  conftruftiDn  of  the  will  on  the  other 
point,  in  the  manner  it  has  been  infifted  on. 

I  am  of  opinion  the  words  of  limitation,  fuperaddcd  here  to 
the  preceding  words  of  limitation,  will  certainly  not  of  them- 
felves  make  the  firjl  words  of  purchafe,  but  the  fabfequent 
ought  to  be  rejedied  as  redundant  and  fuperfluous. 

In  Archer*^  cafe*,  an  eftate  was  limited  to  Robert  Archer ^  the  •  1  Co.  66.  b^ 
firft  taker,  expi^fsly  for  life,  to  which  great  regard  is  always  Subfcqucnt 
had  in  determining  whether  an  eftate  for  life,oV  in  tail,  paffes.  words  of  limiti- 
^dlyy  in  that  cafe  it  was  to  the  next  heir  male  of  Robert  only,  y^^  icgalcpwa- 
iiot  heirs  as  here  ;  nor  will  the  fubfequent  words  of  limitation  tion  of  thcpre- 
affeft  the  legal  operation  of  the  preceding  words  in  any  czfeiV^'l^'^l'^^  f. 

-,.,.,0        T  r     ^  II.-  i^r       r-       vr  1       limitation,  unleft 

of  thiskmd,  unlefs  the  word  heir  is  made  ule  of  in  the  lingular  the  word  hdrU 
number,  or  there  is  an  exprefs  eftate  for  life  limited  tb  the  firft  «^cd  in  the  fm- 
taker.     It  is  true,  in  Sheilas  cafe  f,  Anderfon  Ch.  Juft.  ^^f^'^rAx^ 
this  cafe.  If  there  be  a  limitation  to  the  ufe  of  a  man  for  life,  fcr  life  limited  tf 
and  after  his  deccafe  to  the  ufe  of  his-  heirs,  and  of  their  heirs  ^«  ^^  ^*^"* 
females  of  their  bodies  ;  in  this  cafe,  thefe  words  (his  heirs)  t^^  f**^^ 93- b. 
are  wordsof  purthafeind  notof  Ifmitation,  for  then  the  fub-  ^^' 
fequent  words  (and  of  their  heirs  females  of   ihcit  boA\^%\ 
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wouM  be  void.     That  appears  to  be  a  cafe  only  put  hy  j/^nki^ 
fofiy  and  no  refolution  of  that  kind  ;  but  befides  there,  the  fub* 
iequent   words  vary  cfTentiaily  the  preceding  limitations^  and 
alter  the  courfe  of  fucceillon  and  enjoyment  of  the  cftate. 
No^refstobe         There  are  fubfequcnt  words  of  limitation  annexed  likewifc 
Lia  upon  the      to  the  devife  to  the  fecond  fon,  which  (hews  the  teftator  had  no 
^\^f]^ti!^y''^  intention  they  fliould  operate  in  deftruftion  of  the  former  words. 
&^uMrake  in     No  ftrcfs  at  all  is  to  be  laid  on  the  vford  Jirji\  there  are  many 
w^!f*"t*  ^^  i     ^"^^'^^^^^^s  ^o*"  ^^^^  purpofe,  and  the  cafe  of  Dubber  v.  Trollop  '\% 
tiiy  «**birth^nd  *  very  ftrong  one  5  there  the  word  heir  too  was  ufed,  not  hiin. 
fcni.riiyof  age.   The  word  firjl  means  only  that  they  (hould  take  in  AiccefSon, 
according  to  priority  of  birth  and  fcniority  of  age,  and  is  un^ 
neceiTarily  providing  for  what  the  law  itfelf  does. 
Decreed  for  the  plaintiff. 

05fobcr  the  28th,  1738. 

Purfe  V.  Snaplin^     Et  c  contra. 

Cafe  188.  nOBERT  Rowlands  on  the  23d  of  February  ij'^^^  made 
MtAert  Rowland  -^  his  wiU  in  thefc  words:  ^"^  \  Robert  Rowland  Ao  hereby 
pws  10  h.8  niece  c*  make  my  will,  difpofe  of  my  cftate  in  manner  foil  owing) 
thcoWs!^.An.  *'  ^'^-  P^O^^  ^  g'V^  *"^  devife  to  my  i\t^\itvf  Robert  Snaplin^ 
aa<tv.{^ock  of  <*  and  his  heirs,  my  freehold  and  copyhold  eftates,  (by  the  fe- 
tbc5.5.  compa-  ct  ytxzi  names  and  defcriptions   therein  mentioned).     It^n^  I 

iiT>  and  to  his       ,,      -  a  o         f  i-iiia  • 

mephtw  R.p.  g»ve  to  my  niece  Anne  bnapltn  5000/.  in  the  old  Annuity- 

5000/.  in  the  *' ftock  of  the  5<?«/i-y^«  Company."  And  then  after  two  or 
oid^.5.  Annui.jj^j.gg  jntervcninG;  legacies  of  ftocks  of  different  kinds,  teftator 
-5\^.  company,  iays,  *'  1  give  to  my  couiin  Kobert  rurfe  ^oooL  in  the  old  An- 
Atthetinocof    <«•  nuity-ftock  of  the  Souih'fea  company  ;  and  the  reft  and  re- 

^Td'^lt^hll'S  *'  ^^^"^  of  "^y  ^ft^^^>  ^°^^  ^^**  ^"^  perfonal,  I  give,  devife, 
the  ttrftatorh-d'  *'  and  bequeath  to  my  nephew  Robert  SnapUn^  his  heirs,  exe- 
oniy  5000/.  in    tt  cutors  and  adminiflrators,  and  made  Robert  Purft  executor.'' 

old  S,  S,  Annui-  •' 

ty  ftoclc  They  are  to  be  confidered  as  two  diftin£l  Jegacies,  and  A,  S,  and  R»  P,  are  intkled  to  bave 
tfkem  made  good  out  of  the  teflator^s  afTets,  and  the  executor  direfled  to  purchafe,  out  of  the  perfonal 
dfate^  5000/.  old  5  £.  Annuities^  and  transfer  one  moiety  to  A.  S,  and  the  other  moiety  to  his  own 
ik\t,  and  the  5000/.  old  S,  S,  Annuities,  >^hich  the  teftator  died  pofleiTed  of,  to  be  applied  proportionabJ/ 
towards  payment  of  the  legacies  to  A  S»  and  R,  P. 

The  teflator,  at  the  time  of  making  his  will,  and  at  his 
death,  had  only  5000/.  in  old  South-fea  Annuity-ftock,  which 
Anne  Snap  liny  now  the  wife  of  Charles  Townfendy  claims  under 
the  will  oi  Robert  Rowland  \  and  Robert  Purfe  brings  his  bill 
for  the  legacy  and  account  of  the  eftate,  iniifting  to  retain  the 
fame  for  his  own  ufe,  for  his  legacy  of  5000/.  old  South-fea 
Annuity. ftock  :  In  which  cafe  the  defendant  i/««^  indfted, 
that  the  plaintiff  (hould,  out  of  the  teftator's  perfonal  eftate, 
purchafe  5000/.  in  old  ^^i//^-/^^  Annuity-ftock,  and  transfer 
the  fame  to  her^  and  pay  her  the  dividends  from  the  death  of  the 
teftator. 

Robert  SnapUtty  the  refiduary  legatee,  inilfted  that  the' teftator 
#fi)y  defigoed  10  ^\n^  v^vl  &>  much  old  Soutb-fea  Annuity« 
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-ftock  as  he  was  aflually  poflclTed  of  at  the  time  of  making  his 
will,  and  that  no  part  of  the  perfonal  eftate  ought  to  be  appli- 
ed in  the  purchafe  of  5000/.  in  old  South-fca  Annuity-ftock. 

The  Mafler  0/  the  Roils  decreed  an  account  of  the  perfonal 
eftate  of  the  teftator  j  and  as  to  the  two  legacies  of  5000/. 
each  in  old  South  fea  annuities,  referved  the  confideration 
thereof.  The  Mafter  reported  that  the  perfonal  eftate  was 
more  than  fufficient  to  pay  all  legacies. 

The  caufes  coming  on  the  22d  oi December  1738,  his  Honour 
was  of  opinion  that  there  could  be  but  one  5000/.  old  Souths 
fea  annuity  pafs  by  the  will,  and  that  the  5000/.  old  South-fea 
annuity  which  the  teftator  had  at  the  time  of  his  death,  and  the 
intereft  flnce,  muft  be  divided  between  the  plaintiffs  ^^^^r/ 
Purfe  and  Anne  Snaplin  (wife  of  Townfend)^  and  that  Purfe 
Ihould  transfer  one  moiety  of  the  faid  5000/.  South-fea  znnuhy^ 
and  pay  one  moiety  of  the  intereft  to  Charles  Townfend  znd  Anne 
his  wife. 

Robert  Purfe  and  Anne  Snaplin^  becaufe  they  had  not  5000/, 
old  South'fea  Annuity-ftock  each  made  good  to  them,  appeal- 
ed from  this  part  of  the  decree. 

Lord  Chancellor:  The  general  queftion  here  is,  If  the  two  le- 
gacies of  5000/.  are  to  be  confidered  as  two  gifts  of  the  fame 
individual  fum  and  quantity,  or  different  fums  and  quantities.? 
If  they  are  gifts  of  the  fame  individual  fum,  the  decree  is  right; 
,  if  they  are  different  and  diftin£l  fums,  the  reafon  on  which  that 
decree  is  founded,  totally  fails. 

The  firftand  primary  thing  to  be  confidered  is  the  intention 
of  the  teftator;  and  as  to  that  I  can  have  no  doubt,  he  has,  in 
"very  plain  words,  given  5000  /.  to^he  one  and  to  the  other.  I 
believe  it  will  not  be  denied  that  when  he  wrote  the  firft  claufe, 
he  defigned  to  gwe  Anne  Snaplin  ^000 1,  how  can  it  then  be 
thought  that  he  had  not  the  fame  intent  as  to  Robert  Purf[^ 
when  he  wrote  the  fecond  claufe,  where  he  has  ufed  the  faff|e 
.words? 

It  was  urged  that  the  teftator  had  miftaken  what  ftock  heMiftakwift 
had,  and  what  he  had  before  given  ;  but.miftakes  in  making  ^/^^j"/^^f;^*^ 
wills  are  never  to  be  fuppofed,  if  any  conftrudlion  that  ispofed.ifanycun-* 
.  agreeable  to  reafon  can  be  found  out.     If  a  man  devife^  a  fpe-  fti-u^ion  that  ia 
cifick  individual  thing  which  he  has  not,  this  is  a  plain  mif- *f^fon  dn^be 
take;  but  fuch  argument  is  never  to  be  ufed  except  through  found  oau 
neceflity,  and  where  it  is  not  to  be  avoided  :  So  a  teftator:fhall 
not    be  charged    but  from  neceffity  with    forgetfulnefs,  ^nd 
here  there  are  fcarce  two  lines  intervening  between  the  two  le- 
gacies now  in  queftion,  fo  that  there  was  no  poflibility  of  the 
tcftator's  forgetting. 

The  firft  objedion  is,  that  the  teftator  by  the  fecond  claufe 
intended  to  difpofe  of  the  fame  5000/.  old  South-fea  Annuity- 
ftock,  and  to  make  Anne  Snaplin  and  Robert  Purfe  joiiil  tenants. 

But  this  argument  is  inconfiftent  with  the  former  vyay  of  ac- 
counting for  it,  either  by  miftake  or  forgetfulnefs,  and  makes 
the  teftator  guilty  of  the  greateft  abfurdicy ,     If  ih^t  Vi^^  >&^c:a 
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his  intent  vAcn  ht  wrote  the  fecond  clau(e,  be  mJght  have  nki 

^ery  plain  and  expreffive  words  to  (hew  the  change  of  his  in- 

tendon » 

I  think  therefore  his  intent  was  clearly  to  give  5000  L  South* 

yi«  Annuity- ftock  to  Rob^t  Purfi-^  and  the  queftion  now  is.  If 

fuch  intent  can  have  its  efFed  ? 
Every  daufeina      Every  claufe  in  a  will  fhall  be  conftrued  fo  as  to  take  eSed 
wiUAall  be  con- according  to  the  teftator*s  intent,   if  it  is  coniiftent  with  the 
ttkee^aac-    *"^^^  ^^  ^^^ >  *"^  *  teftator's  power  over  his  perfonal  eftate  is 
cording  to  the     exceeding  free  and  clear  from  many  reftraints,  which  the  law 

S^u'wn^S  '^y*  "P^**  '^^^  eftates. 

wltVthc"rulcs        This  brings  me  to  the  fecond  objedion,  which  is,  that  the 
•f  Uw.  teftator  had  only  5000/.  old  South-fia  Annuity-ftock,  either  sit 

the  time  of  making  his  will,  or  his  death,  and  the  will  is  ie« 
lative  to  what  the  teftator  had  at  thofe  periods  of  time. 

In  anfwer  to  this  it  is  to  be  obferved,  that  the  teftator  has 
not  ufed  in  either  bequeft  the  word  miney  fo  as  to  determine  the 
particular  property ;  and  the  civil  taw  makes  great  ufe  of  the 
infertion  or  omiflion  of  this  word  in  legacies  *  i  And  where  the 
words  are  general,  it  may  be  taken  as  an  injundion  to  the 
executors  to  purchafe  and  m'^ke  up  out  of  the  aflets  what  be 
had  bequeathed,  though  he  had  it  not  in  fpecie  at  the  time  of 
his  death,  and  as  an  indication  how  the  teftator  would  have^ 
his  alTets  difpofedof;  and  thefe  legacies  to  Anm  SnapKn  znd 
Robert  Purfi  may  very  confiftently  take  effe£l  as  diredions  to 
the  executors  to  purchafe  5000/.  old  Soutb-fea  Annuity-ftock, 
or  fo  much  as  was  wanting  to  make  up  the  fum  bequeathed.  In 
2  Domaty  title  Legacies^  p.  159.  fee.  18.  Devife  of  a  thing  not 
in  rerum  natura^  during  the  teftator's  life,  held  good  *.  Fide 
■  Swinburne's  third  part,  laft  edition,  173,  179, 

Thefe  refolutions  are  grounded  on  the  rule  of  the  civil  law, 
in  regard  to  legacies  confifting  in  quantity  and  number;  and 
there  is  a  great  difference  between  the  teftator's  defcribing  the 
quantity  in  general,  and  his  determining  and  particularifmg  it 
by  the  word  mine.    . 

If  the  furplus  df  the  teftator's  perfonal  eftate  would  not  have 
held  out  fufiicient  to  make  up  their  legacies,  it  would  have  been 
a  very  ftrong  olne£tion  ;  but  the  cafe  is  delivered  from  that  dif- 
ficulty by  theMafter's  report,  that  it  is  fufiicient,  and  then  in 
confcience  all  his  legacies  ought  to  be  fatisfied  and  paid. 

The  third  objefiion  is,  that  this  legacy  to  Robert  Pur/e  is  a 
fpecifick  legacy,  and  therefore,  if  not  found  among  the  tefta- 
tor's  aflets,  muft  fail. 

To  this  I  anfwer,  that  there  are  two  kinds  of  gifts,  which 
by  us  are  reckoned  under  the  name  of  fpecifick  legacies. 

*  DMMtffy  ^vol,  159.  ftc*%\.  When  a  ttfUtor  beqtteatbs  a  certain  thing,  vrbidl 
ha  fpecifies  as  being  bia  own,  the  legacy  will  not  have  its  efTefl,  unlefa  that  thing  bt 
'  found  eaunt  in  the  fuccefiion.  For  exaraplr,  if  he  had  (aid,  <<  I  bt-qoeath  to  focb  « 
^  one  my  watch»^or  n^  d-amond  ring/'  and  that  there  were  not  found  in  the  focccfiM 
cither  diamonds hng ot  vttuVk,  t.Ve\«%^c>)  >«Quld  be  nuU.  But  if  he  had  iiiid,  "I  be* 
«*  «|ueath  adiam9u4  xm^,  ot  i^vi^vV;'  ^^Bl^  \t^«»l  >«^>j\^\%^>»fc^  «a.d  would  bate  *• 
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Plrfij  When  a  particular  chattel  is  fpecifically  defcribcd,and  ^^cre*pari»c% 
^iftinguilhed  from  all  other  things  of  the  fame  kind.  fJedSdL- 

fcfiked,  and 
litftinguiflifd  froM  all  <3ther  things  of  the  fame  kind,  and  is  not  found  among  the  teftator's  eifcfls^  it 
lails ;  or  if  given  firft  to  A.  and  then  to  A  they  moft  divide  it  5  or  if  dii'pofed  of  in  the  teftator*!  lifeotmej 
It $i)ui ademption  of  fuch legacy* 

Secondly ^  Something  of  a  particular  fpecies  which  the  execu- 
tor may  fatisfy,  by  delivering  fomething  of  the  fame  kind,  as  an 
lorfe,  i^c. 

The  firft  kind  may  be  more  properly  called  an  individual  Ie« 
gacy,  and  if  fuch  fo  bequeathed  is  not  found  among  the  tefta- 
tor*scffe(as,  ie  fails;  or  if  given  firft  to  A.  and  then  to  B.  they 
muft  divide  it ;  or  if  it  is  difpofed  of  in  the  life  of  the  teftator, 
it  is  an  ademption  of  fuch  legacy. 

But  this  gift  is  not  confined  to  the  particular  5000  /.  old  Souths 

Jea  Annuity-ftock  which  the  teftator  had,  and  therefore  does 

not  fall  within  the  firft  rule,  butthcfecond,  which  is  of  a  more 

liberal  nature,  it  is  a  legacy  confifting  in  quantity  and  number, 

jmd  not  confined  to  the  ftriftnefs  of  the  firft  rule*. 

The  latter  part  of  the  opinion  in  Partridge  v.  Partridge^  is 
an  authority  diredly  in  point  with  the  prefent  cafe ;  and  I 
think  there  is  no  real  difference  between  the  cafe  of  a  teftator*s 
having  only  one  5000/.  ftock  and  devifing  two  5C00  /.  ftock, 
and  the  cafe  of  a  teftator's  having  no  ftock  at  all,  and  devifing 
1000  /.  or  any  other  quantity  of  ftock. 

The  fourth  objedion  is,  that  in  the  other  parts  of  the  will 
>dic  teftator  had  given  to  feveral  perfons  feveral  quantities  of  feve- 
ral  ftocks,  and  in  each  had  given  the  exad  fum  he  was  poffcfTcd 
of,  and  therefore  it  muft  be  intended  in  the  prefent  cafe  he 
meant  to  give  no  more  than  he  really  had :  But  I  think  that  ob- 
jedion  turns  quite  the  contrary  way.  , 

The  fifth  objedlion  is,  that  one  of  thefe  two  legacies  is  a  fpc- 
cifick  legacy,  and  it  is  abfurd  to  fay,  that  the  fame  words  ftiall 
makeone  afpecifick,  and  one  a  general  legacy. 

But  the  ground  of  this  objedion  fails,  for  neither  of  thefe  is 
a  fpecifick  legacy,  within  the  ftrift  rules,  for  the  reafon  before 
mentioned.  The  teftator  intended  5000/.  South-fia  ftock, 
Which  he  was  pofTefTed  of,  fhould  be  applied  in  fati'sfaction  of 
thefe  legacies  as  far  as  it  would  go ;  as  it  he  had  given  5000  /• 


•  In  the  c»ft  of  Partridge  V,  Partridge,  November  1736,  "  The  teftator  be(|ueathed 
**  1000/.  Soutb-fea  ftock  to  his  wife  tor  life,  with  a  power  to  difpofe  of  it  among  his 
-**  children.  At  the  time  of  making  his  will  he  had  tJoo  /.  Soutb-f.^a  ftock  5  he  aftcr- 
**  wards  fold  out  1600/.  and  then  re-purchafed  enough  to  make  vjp  the  lum  g»ycn. 
•*  Then  came  the  aft  of  parliament  for  converting  fome  part  ot"  Houtb-fia  ftock  ioto 
•*  annuities  Onequeftion  was.  If  the  altering  the  ftockaccording  to  t  he  aft  of  parliament 
««  wsM  an  ademption  f>ro  tantQ  f  and  adjudged  not.  The  fale  by  the  father  was  lilcewifc 
•«  adjudged  no  ademption,  for  the  dcvife  0:  (o  much  Soutb-fea  ftock  wa?  defciipuve  of 
«•  the  nature  and  kind  of  the  th  ngdevifed,  not  of  the  particular  ftock  which  the  tcfta- 
"  tor  had  s  and  if  at  the  time  of  making  hit  will,  or  death,  the  teftator  had  no  ftock. 
««  this  would  have-  amounted  to  a  dirtftion  to  the  executors  to  purchafc  lo  rpuch,  ac^ 
^  cording  to  the  ttfms  of  the  dcviiJB.** 

Vol.  h  E  c  ^^ 
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in  money  to  Anne  Snaplin  and  Robert  Purfe^  and  had  only 
5OC0/.  that  muft  have  been  applied  as  far  as  it  would  goj 
and  the  executors,  if  the  aflets  were  fufficient,  muft  have  made 
up  the  reft  :  So  it  is  in  this  cafe. 

Thefixth  objedion  is,  that  this  cafe  was  like  money  given 
in  fuch  a  cheft,  and  that  the  ftock  was  defcripti9  loci  ;  but  here  it 
muft  be  taken  as  the  defcription  of  the  thing  given,  for  the 
reafons  before  mentioned. 

The  feventh  objection  is,  that  there  was: no  rcafon  why 
5000/.  South-fea  Annuity-ftock  fhould  be  given  to  Rcbert  Purfiy 
any  more  than  5000/.  in  money,  there  being  no  particular 
truft  or  ufe  cicated. 

But  thefe,  though  true,  are  no  objeflions.    ^Wc  are  not  to 
account  for  the  teftator*s  reafons,  but  to  follow  his  intent  as 
near  as  it  can  be  found  out ;   but   if  a   conje£lure  may  be  al- 
lowed, it  was   to  preferve  an  exa£l  equality  between  the  two 
legatees,  as  they  were  equal  in  degree  of  relation  to  the  teftator* 
Incur  law  parti-       The  eighth  objcdjon  is,  that   if  this  conftruflion  prevails, 
ruiarjegattesare  there  wllI  be  little  of^no  furplus  ;  but  if  that  ihould  be    the 
aU.Hys  ptef^rred  ^^^^  jj  ^^  ^^  ^^  Weight,  for  in  our  lawparticular  legatees  arieat- 
A'v  legatefs        ways  preferred  before  the  reiiduary  legatees  (though  it  wasotner- 
(thoughother-    wife  in  the  Roman  law),  the  refiduum  being  by  us  cohfidereda^ 
^nllu^')%it     ^^^  gleanings  of  the  teftator's  eftate  :   Befides,  here  all  his  real 
rc,riduum  b^ing     cftatc  is  givcn  exprefsly  to  the  refiduary  legatee  by  name. 

tonfideied  by  us 

as  the  gleanings  io  the  tefhitor's  eftate. 

Thefe  two  legacies  therefore  are  to  be  confidcrcd  as  two  dif- 
tin 61  legacies,  and  Jnne  Snaplin  and  Robert  Purfe  are  intitled  t6 
have  them  made  good  out  of  the  teftator's  aflets.  But  this  is 
not  fuch  a  general  rule,  as  that  ftock  always  fliall  be  tonfidered 
as  a  legacy  of  quantity  and  number  ;  and  therefore  I.perfedJy 
agree  with  the  cafe  ol  AJhton  v.  JJhton^  where  the  ftocic  was  to 
be  fold  and  land  purchafed  ;  the  teftator  ihne  intended  to  give 
only  what  he  was  aftually  poflefled  of,  and  it  waS  of  great 
weight  in  that  refolution,  that  a  truft  was  declared  to  fell  and 
difpofe  of,  and  it  could  not  l>e  fuppofcd  that  the  teftator  intend- 
ed his  executor  ftiould  buy  ftock,  and  immediately  fell  it  again, 
*  Vide  Oifcs  in  and  buy  land  with  the  money.  * 

fh"time^of  Urd       ^'^  Lordjhip  direaed  that  fo  much  of  the  faid  order  as  relates 
^lllbl^^iSi.  ^^    ^°  ^^^  50C0/.  old  South-fea  Annuity- ftock,  given  to  Robert Purfi 
and  Jnne  Snaplin^  fliould  be  reverfed  ;   and  declared  that  they 
are  intitled  each  of  them  to  5000  /.  old  Sout h -fea  AnriMMy^ftocV^ 
-      to  be  made  good  to  them  out  of  the  teftator's  perfonal  cftatej 
and  that  the  5C00  /.   old  South-fea  Annuity-ftock,   which  he 
died    pofTefled  of,   ought    to    be   proportionably    applied   to 
wards  payment    thereof,     and  Robert  Purfe  to   transfer    on 
moiety   of  the 'ftock,   and    the   dividends    to    Townfend  and 
Jnne  his  wife  ;    and  that  Robert  Purfe  do,    out  of  the  perfonal 
eftate,  purchafe  5000  /.  old  South-fea  Annuity-ftock,  and  trans- 
fer one  mokty  loTounJend  w^^Yiv^  mk^  ^xvd  the  other  moiety 
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tb  his  own  ufe :  The  mafter  to  compute  Iiow  much  the  di vi- 
dendsof  5000/.  ftock,  from  a  year  after  the  teftator's  death, 
vrould  have  amounted  unto,  and  Robert  Purfe  to  pay  a  moiety 
thereof  to  Town/end^  and  retain  the  other  himfclf. 


(B)  ;^f  net^ifM  of  \mu  for  pa?mette  of  o^«r« 

November  the  8th,  1737. 

Mary  Ridout  widow,  and  executrix  of  ff^tUiam  Ridout^  Plaintiff. 
Dow£ng  and  others,  — -  •— ^         Defendants. 

TTT/^ILLIAM  Ridout  who  died  feifcd  in  fee  of  the  reverfion  Cafe  i89« 
^^  of  feveral  eftates  in  Somerfetjhire^  conveyed  them  to  two 
{>erfans  and  their  heirs,  to  the  ufe  of  himfelf  for  life,  and  after- 
ward to  the  ufe  of  fuch  perfon,  and  for  fuch  purpofes,  as  he 
by  will  ihould  appoint,  and  did  accordingly  devife  the  faid 
premifles  to  Robert  and  Richard  Tyte^  and  their  heirs,  in  truft 
•for  the  plaintiff  for  life,  and  afterwards  for  a  term  of  2000 
years,  in  trufl,  by  and  with  the  conknt  and  direSiion  of  the 
ptatMiff^  teftified  in  writing  under  her  hand  and  feal,  in  the 
prefence  of  three  witneiTes,  for  raifing  fuch  fums  as  fhould  be 
thought  neceiTary  for  difcharging  his  debts,  with  remainders 
over,  and  appointed  the  plaintiff  executrix  and  refiduary  legatee; 
and  died  foon  after  without  iffue. 

-  The  defendants  fet  up  feveral  demands  upon  the  eftate  of 
William  Ridout^  a;nd  particularly  the  defendant  Dcwding^  who 
claimed  by  bond  and  otherwife. 

Lord  Chancellor :  A  teftator  in  the  firft  part  of  a  will  gives  •^.  t>yhiswil!> 
his  wife  an  eftate  for  life  in  particular  lands,  and  in  the  latter  '^^'^  g'^«  ?"  «f- 

r  11  r  It  /.  •  .     tatc  for  Jitc  to 

part  creates  a  term  for  years,  to  take  place  from  the  day  of  his  his  wife,  and  iit 
death,  in  truft  for  raiiing  fums  of  money  to  difcharge  his  debts,  ^^^  latter  part 
ia  fuch  manner  as  the  wife  Ihould  direa.  ^m  fo?pa'? 

ment  of  debts  to 
take  place  from  the  day  of  her  death. 

The  queftion  is.  Whether  the  wife  is  intitled  to  have  her 
eftate  for  life  difcharged  of  the  term. 

Notwithftanding  the  teftator  has  in  the  outfet  of  his  will  given  The  term,  the* 
her  an  eftate  for  life,  yet  I  am  of  opinion  the  term,  tho*  fub-  fubfeqnent,  /Kail 
fequent,  fliall  take  place  of  the  wife's  eftate  for  life,  and  it  is  *^i'J^f  eTatf fo^r"" 
plain  it  was  his  intention  it  (hould  be  fo,  by  making  ufe  of  thefe  life,  efpeciaiiy  a^ 
words,  the  term  to  take  place  from  the  day  of  his  deathy  and  it  is  "  "  *.7"^  ^^^^ 
immaterial  how  a  teftator  places  the  feveral  devifes  in  a  will,  neV^'ittsTm^ 
becaufe  the  whole  muft  be  conftrued  together,  fo  as   to  make  material  how  a 

the  (cveral  dcviies  in  a  wil]>  becanfc  ihe  whole  muft  be  conftnacd  u^rvW,  lo  >%to  ttl2^lL^\^.  ^^^x^^^tux^ 

£  C  2  v^ 
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it  confiftent,  and  here  It  is'not  fubjed  to  a  bare  and  naked  ttrm 
only,  which  might  have  admitted  of  fome  doubt,  but  to  the 
truft  of  a  term  to  raife  money  for  difcharging  the  teftator's  debts, 
and  the  words  that  follow,  in  fucb  manner  as  his  wifi  Jhould  ii- 
reSfy  do  not  intend  the  wife  (hall  have  a  power  of  exempting 
her  eftate  for  life,  but  only  that  ihe  may  raife  it  in  the  moft 
convenient  method,  cither  by  mortgage,  orotherwifc. 

His  Lordfhip  decreed.  If  the  perfonal  eftate  of  fniUam  Rt- 
dout  is  not  fufEcient  to  pay  his  debts,  that  the  truftees  (hould 
fell  the  term  of  2000  years  to  make  good  fuch  deficiency. 

il/jy  the  3d,  1738. 

Blatchzni  Jgnisy  in  behalf  of  themfclves,  and  all  )  pu'nt'ffs 
other  creditors  of  Francis  Elliot  deceafed,  j        *    ^    • 

Wilder  and  others.  Defendants^ 

Cafe  190.  jpRJNCIS  Elliot  being  indebted  to  the  plaintiffs  by  bond  and 
Ateftatordcvifcs  "o^^>  and  to  fcvcral  other  perfons,  and  being  feized  in  fee 

all  his  real  and  in  divers  lands,  part  freehold,  and  part  copyhold,  and  of  a  con- 
P^*J^°*^^^^^**^^  fiderable  perfonal  eftate,  having  duly  furrendered  the  copyhold, 
n*cnt  of'his^"  made  his  will,  and  thereby  devifed  all  his  real  and  perfonal 
debts,  and  ap-  eftate,  whether  freehold  or  copyhold,  to  be  fold  fop  payment 
ftndrnt  «etu.  ^^  ^'^^  ^^^^^»  *"^  appointed  the  defendants  fflld^r  and  Jgnis 
tor;  theperfnn.  cxecutors  ;  fVilder  alone  proved  the  will,  and  took  upon  him 
al  eftate  not  be-  the  execution  thereof,  and  the  perfonal  eftate  not  being  fuffici- 

llfi  b"rouTh"tV  ^^  P^y  ^'^  ^^*^^^'  ^^^  plaintiffs  bring  their  bill  to  be  paid  their 
bond  and  no  e     refpedive  demands  out  of  the  teftator's  real  eftate. 

cteditors  of  the 

tcftator,  to  be  paid  their  dcnnands  out  of  the  real  eftate.     The  queflion.  Whether  the  ex^etitor  can  fell 

the  fame,  as  the  teftator  had  given  it  generally  to  be  fold,  without  diiedling  who  ihould  ML^ 


The  defendants  admit  the  will,  but  TVilder  the  executor 
fubmits  it  tothe  court,  whether  he  can  fafely  proceed  toafale  of 
the  eftate,  in  regard  the  teftator  had  only  given  it  to  be  fold 
generally,  without  direding  whofliould  fell  the  fame. 

Mr.  Fazakerley  infifted  the  executor  ought  to  fell,  and  for 

this  purpofe  cited,  2  Jo.  25.  2  Leon.  220. 

The  money  Lord  Chancellor :  I  am  of  opinion,  that  money  arlfing  from 

tec,fsieg^^  *  ^^^  ^^*^  ^^  lands  devifed  to  an  executor  for   that  purpofe,  or 

aOirts  in  the        whlch  the  executor  is  impowered  to  fell,  are  legal  affcts  in  his 

«"tft°r  ^^*^       hands,  and  adminiftrablc  as  fuch,  and  fuch  money,   ^c,  being 

'^"  " "  aflets  likewife  in  the  fame  manner  in  the  prcfent  cafe,  it  Ts  a 

very  reafonablc  conftrudtion,  that  the  executor  (hould   be  the 

perfdn  who  fhould  make  the  fale  ;  and  therefore  I  decree  that  in 

cafe  the    perfonal  eftate  (hould    not    be    fufficient   to   pay  the 

debts  and  \e^2icves,    that  then  the  real  eflate  of    the   teflator, 

both  fieehoU  '^xA  co^^Vvo\^^  ftiiXWi^  fekVA^^ud  likewife  that  the 
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•xecutors  and  the  heir  (hall  join  in  the  fale^  and  all  other  pro- 
per parties  as  the  Mafter  (hall  dired. 

It  was  agreed  in  this  cafe,  that  where  lands  are  devifed  to  Where  Iand<  art 
truftees  to  be  fold  for  payment  of  debts,  and  the  heir  at  law  is  dcvif$dtotruftee» 
an  infant,  he  has  no  day  given  him  to  (hewcaufe  on  bis  coming  ptyment^of"^ 
of  age  ;  otherwife  where  there  is  no  devife  of  lands  exprefsly  to  debts,  and  the 
any  particular  perfon,  for  in  that  cafe  he  has  ;  and  this  being  ^«>r««an'nfant» 
€Hie  of  thefe  cafes,  his  Lordfhip  direded  the  infant  the  cuftom-  toQicwnJe 
ary  heir  of  the  copyhold  premifles  to  join  in  the  fale  thereof  when  he  comes 
on  attaining  21,  unlefs,  within  6  months  after  he  fhall  attain  f*}^'  ^^'l  |.^* 
fuch  age,   he  inew  good  caufe  to  the  contrary,  and  the  pur-  vifedto  any  ^ar- 
chafcr  of  the  copyhold  in  the  mean  time  to  hold  and  enjoy  the  ticuUr  perfon,  it 

iame.  i.  otherwife. 

November  the  21ft,  1 7  39. 

B(iteman  v.  Bateman  and  others. 

Cafe  191. 
nOBERT Bateman  by  his  will  taking  notice  that  he  was  a ^w/T^  in  the 
'^  feifcd  of  a  copyhold,  and  that  he  had  furrendered  the  fame  wiiiof  i.^.that 
to  the  ufe  of  his  will,  direfts  that  the  faid  copyhold  Oiould  iftaJl/an^Wfe 
remain,  one  third  tp  his  wife  for  life,  and  the  other  two  thirds  and  lindsatM^. 
to  his  fon,  paying  to  his  two  daughters  150/.  apiece  at   21,  f*'"^!"'*' w 

*_        t  1    *    ■<      I?     ;.     .        .  11       r  n        'J  y  *t-    -.    -r  his  debts,  then 

byt  by  a  latter  cFaufe  in  the  vvill,    fays.  Provided^  that  if  my  ^j,  ^j^ecuiorsr. 
perfonal  eftate,  and  my  houfe  and  lands  at  JV.  (hould  not  pay  raife  the  fame 
my  debts,  then  my  executors  to  raife  the  fame  out  of  my  faid  JoiVprcm,ffMr 
copyhold  premifTes, 

L$rd  Chancellor :  The  queftion  is.  Whether  this  latter  de-  The  rents  m>t 
▼ife  will  intitle  the  executors  to  fell  the  copyhold  eftates,  and  being  fuificicnt 
I  am  of  opinion  it  will,  for  as  the  rents  are  not  near  enough  [efti^^o^Vdcbt^s! 
to  difcharge  teftator's  debts,  thefe  words  will  give  the  truftees  thefe  words  wiU 
a  power  to  feH,  to  fatisfy  the  teftator's  intention  of  paying  his  |''^^^^  ^J'J^^^^'* 
debts  :  Therefore  let  an  account  he  taken   of  the  rents  and  thr^opy^ho'V 
profits  of  the    copyhold  eftate,  devifed  by  the  will  of  -R^^^r/ Imds  .of.tisfy 
Bateman  for  payment  of  his  debts  ;  and  if  there  is  not  fufficient  J^'  l^r;;^^^ 
to  pay  his  debts,  I  do  decree  that  the,  copyhold  ejlate  he  fold^  and         * 
t}ic  money  arifing  by  fuch  fale  be  applied  towards  fatisfaftion 
of  what  fhall  be  found  due. 


E  e  3  (C)   ©f 
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See  Feamit  (C)  iDf  eyccotoj?  5ettf08  of  laitB«  of  fnSerifatice. 
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ack^Rep.  Michaelmas  Term,  1737. 

l8R,20i,643.  •  ^'^ 

a  Black.  Rep. 

704^  .  Hayward  v.  StiUtngfliet. 

afc  192.  TTTALTER  Hayward  fenior  by  his  will  gave  lOo/.  to  hi< 

://.by  will  '^     daughter /rtf«f^j,  and  450/.  between  two  other  daugh-* 

gave  100/.  to  ters,  and  then  dtvifes  his  lands,  in  truft  for  a  term  of  99  years^ 

Fr««r«fand  ^ith  a  powcr  to  faife  a  lefs  term,  upon  this  fpecial  truft  and 

450/.  between  Confidence,  that  if  his  wife  fliould  within  4  years  after  his  dc- 

*r****^and*^then  ^^^^^  P^^  ^^'^  ^^  f^^ure  to  be  paid,  the  fum  of  550  /.  to  the  faiJ 

i^kT\i^%  land  truftees,  for  the  benefit  of  his  faid  daughters,  then  he  gives  all 

in  truft  for  a  his  lands  to  his  wife  for  her  life,  and  after  her  death  to  tVahif 
^tcrmof  99  years,  jj^y^^rd  his  fon,  and  his  heirs  male  and  female,  and  /or  wint 

with  a  power  to^-'-,.-.  ',.  ,,.,.         ^  i_i-'j^ 

xaifeahfiteim  of  fuch  iflue,  to  him  and  his  heirs  for  ever,  the  laid  term 
upon  truft,  that  to  Wait  on  the  inheritance,  and  the  truftees  to  convey  over 
likhia^^y^r"^"*  ^s  aforefaid,  and  the  fortune  of  each  daughter  upon  hct  death 
paycffthc  550/.  to  go  to  the  furvivor. 

then  the  lands 

to  go  to  her  for  life,  and  after  her  death  to  ^.  H,  his  fon  and  his  heirs  male  and  femtley  ind  for  want 

of  fuch  .(Tuc,  to  him  and  his  heirs  for  ever. 

This  is  a  conditional  limitation  in  the  wife,  taking  place  as  an  executory  devife,  and  the  freehold  dc 
fccnded  to  the  fon  as  heir  at  law  to  the  tefta^or,  till  the  4  years  were  elapfed,  or  his  wife  had  perfofiiicd  the 
condition,  as  a  part  of  the  inheritance  undifpofed  of,  and  by  this  devifcthe  fon  had  t  good  cftate  ta3  ui 
i\l^  inheritance,  expectant  on  the  determination  of  the  term  of  99  years. 


The  wife  did  not  pay  the  money. 

And  fome  years  ago  a  bill  was  brought  againft  Waltir  Hay- 
ward the  father  of  the  plaintiff,  for  the  550  /.  and  a  decree 
was  made  for  the  fale,  and  after  the  payment  of  this  fum,  the 
refiduc  was  to  be  laid  out  for  the  benefit  of  Walter  Hayward 
then  an  infant,  and  father  to  the  plaintiff.  The  eftate  was 
accordingly  fold  to  Mx%.  Stillingfleet  for  610/.  the  550/.  firflf 
paid  off,  and  the  refidue  applied  according  to  the  decree. 

The  plaintiff's  father  when  he  came  of  age,  in  confideration 
of  his  confirming  the  purchafe  to  Mrs.  Stillingfleet^  and  con- 
veying the  remainder  of  the  term,  to  prevent  the  merging 
thereof,  to  truftees  appointed  by  her,  received  the  60/.  being 
the  rtfidue  after  the  fum  of  550/.  raifed,  and  paid  to  the 
daughters. 

Mrs,  Stillingfi^et  devifcs  the  ejiate  to  the  defendant  in  fee. 

The  prefent  bill  is  brought  by  the  grandfon  of  the  teftator, 
ind  heir  at  law  of  the  fon,  for  the  reverfion  of  the  inheritance 
}ifter  the  term  for  99  years,  and  for  an  account  of  what  timber 
has  been  cut  down,  and  for  an  injunction  to  fiay  wafte  for  the 
future,  and  for  the  delivery  of  the  deeds  and  writings,  and  for  an 
aflignment  of  the  faid  term,  againft  the  defendant  the  devifce, 
of  the  purchafer  of  term,  and  inheritance  from  the  plaintiff's 
fgtherj  the  (on  qS  \\vt  u^^\.oi^  \V^\^\>^\^^  wq  ftne  levied  to  tho 


purchafer  by  Walter  Hayward^  and  ihc  having  notice,  at  the 
me  of  the  purchafe,  of  theeftate.  tail. 

Mr-  Brown  for  the  plaintifr  infxfted,  that  this  is  not  fuch  a 
precedent  condition  with  refpecl  to  the  eftate  tail,  as  muft  be 
performed  by  the  tenant  in  tail,  before  he  can  be  intitled,  but 
at  moft  a  charge  only  upon  the  eftate. 

That  the  teftator,  in  confequence  of  his  wife*s  paying  the 
550/  gave  her  an  eftate  for  life,  and  if  fhe  did  not  pay  it,  could 
never  intend  that  the  fon  ihould  not  have  the  eftate  upon  pay- 
ing this  550  /. 

A  Jerm  of  99  years  created,  with  a  remainder  over,  if  the  te- 
nant for  life  paid  not  the  550/*  it  is  arefufal  of  this  eftate,  and 
it  fball  go  over  to  the  remainder  man. 

The  truftees  have  a  power  to  raife  it  by  fale  or  mortgage  of 
all  or  part  of  the  eftate,  and  after  the  money  was  raifed,  they 
were  to  affign  over  the  truft,  either  at  the  requeft  of  the  wife^ 
or  the  fon. 

If  ^he  wife  fliould  not  requeft,  then  at  the  requeft  of  the  (on^ 
which  fhews  plainly,  that  the  father  had  provided  for  the  cour 
tingency  of  the  mother's  not  paying. 

The  intention  of  the  teftator  was,  that  the  money  (hould 
be  raifed  at  all  events,  and  to  make  a  compleat  fcttlement  of 
his  whole  eftate. 

It  is  not  pretended  by  the  defendant,  that  there  has  been  a 
fine  levied,  or  recovery  fuffered  of  this  eftate,  but  only  a  cove- 
nant by  the  plaintiffs  father,  who  fold  it  to  levy  a  fine,  and  qo 
covenant  by  tenant  in  tail  can  bind  the  ifl'ue  in  tail.  '^■ 

Mr,  Attorney  general  for  the  defendant. 

I  have  often  heard  it  laid  down  here,  that  this  court  wi}l 
not  entertain  a  bill,  where  the  demand  is  under  10  A  ^nd  the 
plaintifi^s  o./n  witneftesdo  not  pretend  to  fay  that  the  timbier 
cut  down  amounts  to  more  than  30  j.  in  value. 

The  father  of  the  plaintiff"  conveyed  the  eftate  to  a  fair  and 
^tfffd  ^4^  purchafer,  and  therefore  the  plaintiff  who  is  a  meer 
volunteer,  claiming  under  a  perfon  who  might  have  haired 
him  by  a  fine,  (hall  not  overturn  a  purchafe  for  a  Valuable 
confideration. 

The  whole  inheritance  of  the  eftate  was  fold  for  660  /.  can 
it  be  faid  then  that  the  wife  had  any  benefit  from  an  eftate  for 
life,  chargeable  with  550/.  where  the  whole  inheritance  js 
worth  but  660/.  fo  that  it  appears  plainly  to  be  the  intention 
of  the  teftator,  to  make  a  provifion  for  his  daughter,  without 
regarding  any  of  the  limitations  of  this  eftate. 

He  then  called  for  the  deed  in  which  tlie  plaintiff's  father 
conveyed  the  eftate  to  Mrs.  Stillingfieet  the  purchafer,  and  read 
out  of  it  the  covenant  on  the  part  of  the  feller,  to  levy  a  fine 
in  the  term  foliowi^hg. 

He  concluded  with  faying,  that  the  eftate  for  life  to  the  wiffe^ 
and  all  the  eftates  concomitant  upon  it,  depended  on  a  contin- 
gency, the  payment  of  the  550/.  and  as  that  was  not  paid, 
the  limitations  cannot  beiaid  to  have  taken  place. 

£  e  4  Luv  d 
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Lord  ChanctlUr :  The  only  queflion  is  upon  the  title,  and 
>vhen  that  is  determined,  the  decree  as  to  the  matters  prayed  by 
the  bill  will  follow  of  courfe,  and  it  depends  upon  the  limita* 
tions  in  the  will  of  old  Walter  Hayward* 

He  plainly  declares  his  intention  in  the  beginning,  todifpofc 
of  his  whole  eftate  at  all  events,  after  this  he  gives  to  his  three 
daughters  550 /.  to  be  paid  out  of  his  lands  in  Cranhourn^  and 
then  appoints  the  manner  of  raiiing  it,  and  fays,  if  his  wife  paj 
the  550  /.  within  4  years  after  his  deceafe,  then  he  gives  her  an 
eftate  for  life,  out  of  the  inheritance  of  his  land. 

If  it  be  a  condition,  it  is  infilled  it  is  annexed  to  the  term  for 
99  years,  and  that  he  intended  to  give  his  wife  an  eftate  in  the 
term,  but  I  think  this  cannot  be  ?o  conftrued  contrary  to  the 
words,  for  tho'  it  is  aukwardly  expreiTed,  yet  he  meant  to 
'  carve  an  eftate  for  life  out  of  the  inheritance  of  the  eftate,  and 
not  out  of  the  term. 

The  queftion  is.  Whether  the  words  of  payment  amount  te 
a  condition, or  a  limitation,  and  whether  a  condition  precedent 
or  fubfequcnt  ? 

Now  I  think  they  cannot  create  a  condition  fubfequent,  for 
the  heir  at  law  to  whom  an  eftate  tail  is  after  given,  muft  be 
the  perfon  to  enter  and  defeat  the  condition,  becaufe  an  eftate 
of  freehold  cannot  ceafe  without  an  entry  for  a  breach  of  the 
condition,  and  here  has  been  no  entry,  and  this  would  deftroy 
the  whole  intention  of  the  will,  which  would  not  at  all  ferve 
the  plaintift^,  nor  can  it  be  a  condition  precedent,  for  as  I  faid 
before,  if  there  was  a  breach,  no  body  can  take  advantage  of  it 
but  the  heir  at  law,  for  a  devifee  cannot,  and  fuch  a  con- 
ftrudlion  would  defeat  the  eftate  tail. 

And  wherever  there  is  a  limitation  with  remainders  over, 
made  in  the  words  of  a  condition,  which  would  be  conftrued 
as  a  condition,  if  they  could  efte6t,  it  ought  to  be  conftrued 
as  a  limitation,  if  they  cannot. 

I  am  of  opinion  that  this  is  a  conditional  limitation  in  the 
wife,  taking  place  as  an  executory  devife  :  For  it  cannot  \t^ 
contingent  remainder,  for  that  can  never  depend  upon  an  e|latc 
for  years,  but  muft  have  2,  freehold  to  fupport  it. 

And  though  this  is  an  executory  devife  to  the  wife,  which 
never  took  effed,  yet  the  eftate  tail  to  the  fon  is  well  limited, 
and  took  place. 

The  cafe  of  Scattergood sind  Edge,  i^Salk.  229.  is  in  point. 
This  being  an  executory  devile,the  freehold  defcended  to  the 
fon  as  heir  at  law  to  the  teftator,  till  the  4  years  were  elapfed, 
or  his  wife  had  pei formed  the  condition,  as  a  part  of  the  in- 
heritance undifpoled  of,  and  where  an  eftate  vefts  by  defcent,  it 
can  never dcveft  again. 

It  has  been  infifted  upon  for  the  defendant,  that  this  is  a  very 
hard  cafe  againft  him  who  claims  under  a  purchafer  for  valu- 
able confideration,  b"t  if  it  is  a  purchafeof  an  eftate  With  ne- 
tice  of  ih2  tale,  \x.uls.cs  off  from  the  hardftiip. 

It 
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It  has  been  objefied  too,  that  the  plaintiff  comes  too  early^ 
but  though  he  cannot  enter  during  the  term,  yet  he  may  apply 
to  this  court  to  preferve  the  inheritance.  ^ 

A  furfender  of  the  term  would  not  be  proper,  becaufe  it  is 
Hot  merely  in  the  nature  of  a  fecurity,'  but  an  abfoiutc  power 
in  the  trufiees  to  fell  the-  eftate  for  raifing  the  daughters  por« 
tions. 

Upon  the  whole,  I  think  by  thisdevife  the  fon  has  a  good 
tftatp  t^il  in  the  inheritance,  es^pe^tant  on  the  determination  of 
the  term  of  99  years. 

Therefore  his  Lordihip  decreed  an  injun£lion  to  ftay  wafte, 
and  the  deeds  and  writings  that  concern  the  plaintiff's  title  to 
the  inheritance  to  be  fbcured  for  bis  benefit^  and  gave  no  cofts 
on  either  fide, 

(D)  W^txt  a  oebtfe  fl^all  o?  lliall  not  be  in  faftjefatfton  of  af 

tiding  Que* 

May  the  19th,  1738.     Eafter  Term, 
Heather  v.  Rider. 

J^DWARD  Heather^  the  grandfather  of  the  plaintiff,  be-  Cafe  193, 
•"  ing  fcifed  in  fee  of  feveral  freehold  eftates,  and  likewife^.givciannh, 
poffeffed  of  leafehold  eftates,  and  alfo  of  a  confiderable  perfonal  »*"^  ©f  10/.  t»- 
cftate,  by  his  will  bequeathed  an  annuity  of  20/.  to  his  daugh-  thth^x^^i'hu 
%tt  Anne  Hunterfordy  and  the  heirs  of  her  body  quarterly,  with-  body  quarterly, 
put  any  abatement ;  and  in  cafe  fhe  died  without  iffue,  then  to  ^^^^'^  *"y  - 
histwofons  JP^tt/^rz/and  William^  whom  he  made  his  execu- ih*  fTrv'iviog  * 
^ors.     IVilliam  Heather  died  inteftate,  and  left  iffue  Edward  the  executor  of  j. 
plaintiff,  and  three  other  children.     Edward  Heather^  the  un-  Slu^ghJer  o*?^ 
cle,  by  his  will  gave  an  annuity  of  20/.  to  his  fifter  Anne  Hun^  mndherdaugh- 
Urford  and  her  daughter  after  her,  to  be  paid  quarterly,  with-  t*^^  «»  annuitf 
out  any  abatement,  out  of  his  freehold  houfcs  in  Holborn  ;  but  wiU°to  bL wuA 
in  cafp  they  die  without  iffue,  then  the  faid  20/.  per  ann.  to  re-  quarterly  with* 
fi|rn  tp  hi$  nephew  the  plaintiff,  and  gave  him  befides  all  his  o«t*ny  abate- 
rc^i  eftate  which  he  had  from  his  father.  ^whoThlfc? 

\n  Holborn,  and  if 
th^y  die  without  iifue)  then  to  return  to  the  plaintiff  his  heir ;  and  by  indorfement  upon  the  will  with  a 
pencil,  fays,  **  I  hope  this  20  /.  v^ill  not  be  taken  for  another  20/.  annuity,  but  to  confirm  U&e  20^ 
•' /«r  tf»a.  her  father  left  her  and  her  daughter."  ' 

And  by  a  codicil  fays,  "  I  hope  the  20/.  to  my  fifter  Hun-^ 
•'  terfordh^rtm  will  not  be  taken  for  another  20/.  annuity^  but 
f  *  to  fettle  and  confirm  the  20  /.  per  ann,  her  father  left  her  and 
**  her  daughter ;  and  if  they  die  without  ifTue,  let  jt  come  to 
*5  my  heir  Edward  Heather, ^^ 

The  codicil  was  not  executed  according  to  the  ftatute  of 
frauds  and  perjuries,  for  it  was  only  an  indorfement  upon  the 
back  of  the  will,  and  with  a  pencil. 

The  queftion  wa?,  Whether  thefe  are  to  b?  ^oui^d^xtA  ^."^ 
two  diftinil  a/j/j£/irics? 
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TbeincWrmcnt  Lnrd  Chancellor  :  The  teftator's  intention  is  moft  plain,  (if 
ot  no  weight,  as  the  court  Can  take  notice  of  it)  by  the  indorfement  that  bis 
f  ©thing  can  ci-   f^f^^^  fliould  have  onlv  one  annuity,  and  that  he  was  only  wil- 

ther  enlarge  or      ..  ^  iri*  r  /..^ 

dimimm  what  l»"g  to  conhroi  and  lettlc  it  on  a  more  lecure  fund  than  a 
aftcasreaicriate,  fluSuating  pcrfonal  eftate,  by  charging  it  op  his  real  eihite^ 
!'.?.I^'^';^^I'^"   which  W4S  not  done  by  the  father's  will. 

cuted  according  ' 

to  the  flatute  of  frauds  and  perjuries. 

If  it  had  been  inferted  in  the  will,  there  could  have  been  no 
doubt ;  but  as  nothing  can  be  taken  either  to  enlarge  or  dimi* 
nifli  whataflFefls  a  real  eftate,  unlefs  it  be  executed  according 
to  the  ftatute  of  frauds  and  perjuries ;  and  as  the  teftator  has 
not  complied  with  the  direftions  of  that  ftatute,  this  indorfe- 
ment cannot  be  of  any  weight. 
Inconftruingone      I  very  much  queftion  if  this  laft  ann\iity  can  be  taken  as  a 
legacy  to  be  a     faiisfaSion  of  the  annuity  given  by  the  father's  will,  it  beine 
ano  her,  regard  charged  on  a  difFcrent fund,  and  given  in  another  manner;  fo^ 
muft  be  always    regard  has  been  always  had  to  the  particular  circumftances,  Ii- 
licu/ar  ar*  um-    '"ifa^^ons,  and  funds  out  of  which  legacies  arc  tQ  arife :  Yet  I 
Aance*,  i.miia-    think  fhe  is  not  intitled  to  both  annuities,  but  not  fo  much  on 
lions,  and  funds,  account  of  the  codicil,  as  by  way  of  exoneration  of  the  perfonal 
t''hetwo'^fcle*^ai    ^^^^^  ^^  ^^^  ^^^^^^'     ^^  was  the  Only  perfon  chargeable  by 
legacies  are  to     Way  of  pcrfonal  demand,  and  might  by  codicil  or  teftamentafy 
aiife.     The       fchedule>  which  afFefts  a  perfonal  eftate  according  to  the  rule 
n^* n^ttticd  to'    ^^  ^^^  ^^^^^  1^^'^>  direct  that  in  cafe  his  fifter  (hould  take  the 
^th anttuities.    annuity  under  his  will,  (he  fhould  not  have  it  out  of  his  father's 
perfonal  eftate,  but  that  his  perfonal  eftate  fhould  be  difcharg- 
ed  therefrom  ;  and  taking  it  in  thatlight,  it  does  not  con  trad  ift 
the  ftatute  of  frauds  and  perjuries,  and  for  that  reafon  his  Lord-* 
fhip'altcred  Sir  Jofeph  Jckyli's  decree. 

February  ih^  llth,  1737. 

Beilafts  V.  llthwait. 

Cafe  194.  T  N  1713,  on  the  marriage  oi  Rupert  Billing fley  with  Mary  bis 

n,  B.on  his  J_  wife,  he  made  a  fettlement  of  fome  exchequer  annuities  for 

I^tVled  ^t^ueJ  ^9  y^^^^y  ^^  ^^^  amount  of  300/.  per  ann,  in  truft  for  himfelf 

annuiticsfo.  99  *or  life,  remainder  to  his  wife  for  life,  remainder  to  hischil- 

^ears,  amount-  circn,  in  fuch  manner  as  he  fliould  appoint  j  and    if  no  chil- 

llrlTn^^rurtC  ^'^"'  ^"^  ^*^  cxecutors,  adminiftrators,  and  aiEgns.     By  this 

himfelf  lor  lite,  marriage  there  was  only  one  child,  Bridget. 

remair)der  to  his 

>vife  for  life,  remainc'er  to  his  children  in  fuch  manner  as  he  (hould  appoint.  By  the  marriage  there 
W4S  only  one  chitd>  a  daughter.  lo  J 720,  R.  B,  devlfed  all  his  real  and  perfonal  eftate  to  hir  wife  and 
her  heirs,  charged  with  ic,ooo/.  as  a  p)rtion  for  his  daughter,  payable  at  eighteen.  After  the  death 
of  R.B.  h  s  wife  m  k  s  hrr  will,  and  gives  all  her  real  and  perfonal  cftaie  to  her  daughter  and  her 
heirs  J  but  tfjhedh  before  fhe  ivas  of  age  to  diff>ofe  thereof  then  to  truftees  to  raifc  6000^  for  a  charity, 
tb'  refuiue  tn  reof,  if  her  daughter  dies  unmarried,  to  the  fiAers  of  the  teftatrix.  The  daughter,  after 
the  mot^  er's  death,  marries  ihe  plainiirt,  has  ilFue  a  daughter,  and  du:s  about  the  age  of  twenty.  The 
plaintifif,  as  rtprefentatjve  of  his  wif. ,  and  in  his  own  ri^ht,  brings  a  bill  for  an  account  of  the  real  and 
petfoudl  eftate  of  i^  B.  and  his  wife. 

Rupert  was  V\\itw\fe  Wx^e^A  o^  ^  ccv^^x^t^x-aW^x^^  ^v^d  ^^erfonal 
eftate »  and  iu  l7^o^wfeA  ^V\Vi\'5.  i^A ^xv^^'^^v^^tw7\  ^^-ij^. \.^ 


Devtfis.    .  4a3j^ 

bis  Wife  and  her  heirs,  charged  with  tlie  payment  of  10,000/.  as 
9  portion  for  his  daughter,  payable  at  the  age  of  j8  years ;  and 
in  cafe  his  wife  fhould  marry  again,  that  then  the  eftate  fhould 
iland  charged  with  a  further  fum  of  5000/.  for  his  daughter. 

Soon  after  the  death  of  Rupirty  Mary  made  her  will,  and 
thereby  devifed  all  her  real  and  perfonal  eftate  to  her  daughter 
and  her  heirs }  but  in  cafe  fhe  (fiould  die  before  Jhe  was  of  age  to 
difpofe  thereof  J  then  flie  gave  the  fame  to  truftees  for  raiiing  the 
fum  of  6000/.  for  founding  an  hofpital  for  feamens  widows; 
tbi refidue  thereof  in  cafe  her  daughter  (hould  die  unmarried,  to  - 
go  to  the  fitters  of  the  teftatrix  of  the  whole  blood. 

Afarf  died  foon  after  (he  made  her  will,  leaving  Bridget  her 
daughter,  an  infant  between  eleven  and  twelve  years  of  age* 
la  a  few  yefeirs  after  her  mother's  death,  Bridget  marries  William    • 
B$Ua/is^  by  whom  (he  had  one  daughter,  and  died,  being  then 
about  the  age  of  twenty. 

The  plaintiff,  as  adminiftrator  to  his  wife,  and  alfo  in  his 
own  right,  together  with  his  infant  daughter,  bring  a  bill 
againft  the  fifters  of  the  teftatrix  Mary^  and  againft  the  truftees 
of  the  charity,  praying  an  account  of  the  real  and  perfonal  eftate 
of  Rupert  and  Mary. 

Lord  Chancellor :  The  firft  point  that  has  been  made  in  this 
cafe  is.  Whether  Bridget  was  intitled  to  thefe  annuities  under 
the  fettlement,  tho'  there  was  no  appointment  of  them  to  her  by 
the  father,  or  whether  the  whole  intereft  therein  was  flot  vefted 
in  the  father,  and  the  daughter  not  intitled  to  the  fame  without; 
an  appointment  in  her  favour  by  the  father. 

I  am  of  opinion  the  daughter  was  intitled  under  the  fettle-  The  daophterln* 
ment  (which  was  recited  to  be  made  in  purfuance  of  marriage  ^i^'^  under  the 
articles)  to  the  exchequer  annuities,   as  an  intereft  vefted  in  eVchwuTM-'^ 
her,  and  that  the  father  had  only  a  power  referved  to  him  of  nuities,  as  an 
making  fuch  difpofition  thereof    among  his  children  as   he  ^°'"*^ ^^^'"'^  *" 
thought  proper,  and  there  being  only  one  child  that  (he  was  ther  hadonl/V 
intitled*  to  the  whole,  and  the   plaintiff  her  hufband   intitled  powrr  of  dif. 
thereto  in  her  right.  p^'^^'P  ;*>«^'«'^ 

^  among  his  chil- 

dren as  he  thought  proper^  and  there  being  only  one  child,  ihe  h  intitled  to  the*  wholes 

Another  point  has  been  made,  whether  the  10,000 /•  devifed  The  10,000/. 
by  the  father  to  Bridget,  (hould  be  taken  to  be  in  fatisfadlion  <>f  **^ n^'**- j^^  r **t^ 
thefe  annuities,  and  fo  the  annuities  be  confidered  as  part  of  the  ^'tb^  daughter, 
father's  perfonal  eftate,  which  he  had  a  right  to  difpofe  of  by  ^^^^  not  b^  taJc 
his  will.  f/l'**''?/^^" 

fadtKn  of  toe 
annui'^ies. 

I  am  of  opinion  it  cannot  be  taken  to  be  in  fatisfaftion,  but  Tho*  th<  court 
that  Bridget  is  intitled  to  both  as  a  double  portion  ;  and  thoifgh  leans  againft  dou- 
there  are  a  great  many  cafes  where  the  court  inclines  againft  reMrTmrft'iJ** 
them,  yet  regard  is  always  to  be  had  to  the  circumftances  of  the  ha»i  locircum- 
cafe :  As  for  inftance,  where  there  is  an  eldeft  fon  or  more  chil-  dances ;  »s  whera 

there  is  an  cl.JcIl 
foH;  or  more  childreQ>  and  the  demand  would  be  to  their  prejudice^  but  hfre  it  is  an  onljr  chihi* 

dren^ 
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ireny  and  the  demand  is  made  of  Aich  double  portion  to  their 
prejudice  j  but  it  is  otherwife  here,  the  cafe  of  an  only  child, 
and  the  queftion,  whether  this  (hall  be  implied  a  fatisfa^ion, 
when  it  is  not  fo  exprefled  by  the  father. 
The  tb^ng  gitea       In  rcfpcft  to  the  doftrine  of  fatisfaftions,  when  a  bequeft  is 
'"uft"be*of*tbe    *^'^^"  ^^  ^^  ^Y  ^^7  ^^  fatisfaSion  for  money  before  due,  the 
fame  nAcure,and  thing  given  in  fatisfa6iion  mud:  be  of  the  fame  nature,  and  at- 
attended  withthe  tended  with  the  fame  certainty,  as  the  thing  in  lieu  of  which  it 
w^^»lic«'o^  '^  g'vcn,  and  land  is  not  to  be  taken  in  fatisfadion for  money, 
which  ititgiven,  nor  money  for  land.     It  is  true,  here  they  are  both  of  the  fame 
f^JS*"f*f    ^^^^^^9  ^^^^  perfonal  eftates  ;  but  the  fegacy  of  io,ooo/.  is 
money,  not inct  fubjcijt  to  a  Contingency,  and  not  payable  unlefs  Bridget  (ut'- 
werjSi  andtho'  vivcd  tbc  age  of  eighteen  years,  and  befides  (he  tfiighc  have 
they  arc  both  of  jj^^j  ^jjj  ^^^  annuities  were  run  out,  as  fevcral  of  the  years 
the  lame  natoie  i        »  «  •  i    i  '    t 

Itere,  yet  the  le-  were  already  gone ;  and  as  the  io,ooo/.  legacy  might  never 
gacy of  10)000 /.  have  become  payable,  it  will  be  hard  to  fay  that  a  mere  con- 
contingency  of  ^'ng^ncy  (hall  take  away  a  port?on  abfolutely  veftcd,  efpecially 
her  arriving  at  in  the  Cafe  of  an  only  child.  If  indeed  the  father  had  difpofed  of 
j8,  andam«e  thefc  annuities  to  any  other  perfon,  it  might  have  been  a  quef- 
■Sttakraiaya  ^io"  whether  the  1 0,000 /.  (hould  not  be  taken  to  be  in  fatis- 
Donjon  abfolute-  fadjon,  and  whether  upon  thofe  cifcumftances  Bridget  ought 
ly  veoed.  efpeci-  ^^  ^^  allowed  to  infift  on  both  demands  ? 

Ully  »n   the  cafe 

ofano(iiychld. 

iVs  a  perfon  at         Another  queftion  is  made,  whether  the  hufband  is  intitledia 

theageofi4may  the  rightof  his  wife  to  all  the  perfonal  eftate  devifed  to  her  by 

aifpofe  of  per-     j\j^^y  her  mother,  in  cafe  Jhe  Jhould  die  before  the  is  of  age  t$  dif- 

tonal  cAate,  at  ^  •',  r*i    a  i_  /        n  •    •      •  fr      9  %     ^    { 

the  law  now  pofi  thereof  f  As  at  the  age  of  14  ihe  might  have  difpofed  of  the 
Aai>ds,ttiedaugh-  perfonal  eftate,  as  the  law  now  ftands,  it  muft  be  the  intention  of 
irtba'ag!'[otl  ^^^  teflatrix  that  flie  ftould  at  that  age  have  it  abfolutely  ;  and 
theperfor?!  e-  as  (he  made  no  diTpofition,  it  is  proper  it  (hould  go  to  the  huf- 
ftatc deyifed  to  band,  as  the  reprerentative  of  his  wife,  efpecially  as  (he  lived 
ther  -^nd'aTftc  ^^  ^^  ^^'  ^^^  ^^^^  thereof  muA  be  conftrued  reddendo  finguld 
jnade\o difpofi.  fingulh^  as  it  is  applied  to  the  perfonal  or  real  eftate  5  and  with 
ticn,  it  will  go    i-egard  to  the  latter  devifed  by  the  mother's  will,  the  hu(band's 

10  the  hufband.       y-r  11  ri--  %       ^ 

The  wot dri>^«r/ Claim  Of  tenancy,  by  the  curtely  therein,  is  not  to  be  fupport- 
muft  be  conftru-  ed,  in  regard  Bridget  died  before  (he  was  in  a  capacity  of  dif- 
*«/a>  "t;frs  P*^^*"g  ^^  ^^^^  r^^l  eftate,  and  the  contingency  therefore  happen- 
f pplied  to  per-     ing  on  which  the  6000 /.  was  given  to  the  c^la^ity,  thatmui^ 

»alor^:ealeftate.  take  place.  '  « 

Therefidueof         B^t  thcH  it  has  been  faid  a  queftion  might  be  made  as  to  the 

e^^C^i\lxx\l  furplus  of  the  real  eftate  after   the  charity  provided  for;  tht 

charity,  fhall  go  wordi  arc^  The  rifidue  thereof ^  in  cafe  her  daughters  fhould  die  in* 

to  the  daughter,  ^^^ried,  to  go  to  the  tejiatrix's  fillers^  ^\.  And  I  think  that  might 

and  fo  to  the  r.    •  ,  1    ,•  .  \    -      -rr  t         x.     n         %  ^. 

huAjajid,  as  te-  go  to  Bridget,  and  io  to  the  plaintift  her  huiband,  as  tenant  by 
nant  by  the  cur-  thc  cuitefy  j  becaufe  the  words  may  be  taken,  that  If  Bridget 
t^n^cnc  ^on''°"  ^^^  unmarrjcd,  then  the  refidue  to  go  to  the  fifters  :  But  as  the 
which  It  is  given  Contingency  never  happened,  and  as  in  doubtful  cafes  the  heir 
over  has  never  js  alwavs  to  be  preferred,  Bridget  is  intitled  as  heir  at  law  to 
J:,rrci;;s1h'e"  her  mother, 

Jb«V  iS  a/ wavstQ  fJi^ 

he  prefeiicdn 


tils  Lordjhip  declared  that  the  plaintlfFi  as  ddmitliftrator  of 
his  late  wife,  was  intitled  to  the  refidue  of  the  perional  eftat^ 
of  her  mother,  and  to  an  account  of  the  perfonal  eftate  of  kn^ 
pert  Billingjley  Yi^v  father;  and  if  the  perfonal  eftate  be  not 
fufEcient  to  pay  the  10,000/.  ttihall  be  confiJered  as  a  charge 
upon  his  real  eftate.  He  diredled  the  long  annuities  to  be 
affigned  to  the  plaintift^,  as  adminiftrator  of  his  wife  ;  and  as 
to  the  real  eftate  devifed  by  Rupert  Billingjley  to  Mary  his  wife, 
and  afterwards  devifed  by  the  will  of  Mary^  declared  the  fame 
liable  to  anfwer  the  6000/.  given  to  charitable  ufes,  and  fub- 
ytOi  thereto,  the  plaintift^  is  intitled  to  it  for  his  life  as  tenant 
by  the  curtefy,  and  his  daughter,  after  his  death,  intitled  t« 
the  real  eftate  in  fee. 

Vidi  title  Dower  and  Jointure. 

(E)  Mljat  too?5s  paf^  m  cffatc  fail. 

May  the  2d,  1738.     Eafter  Term. 

yonatban  Ivie.  an  infant,  by  George  Rooh^  his  J  r>i  •  ^/r 
•^  next  friend,  -1-^         —  fPlamt.ffs. 

Johnlviey    BelfieU^  Strange^  Buck,  and   ^^^'''^^  I  Defendants* 

^^ONATHAN  Ivtey   the  plaintiff's  grandfather,   by  will,  Cafe  ige, 
T  dated  the  7th  of  March,  ^l^l-i  devifed   to   his  eldeft  fon 
Jonathan  Ivie  his  manor  of  Bearford^  with  the  advowfon  thereto  a^vifes  to  Lrd- 
belonging  for  life,  remainder  to  his  fons  in  tail  male,  remain-  deft  fon  ^ow^- 
dcr  to  the  teftator's  fon  John  Ivie  for  life,  without  impeach-  '^^".^  '"*  ^^»^« 
.ment  of  wafte,  remainder  to  his  fons  in  tail  male,  remainder  to  ^er  to  his"frn^s?a 
the  plaintiff* s  father  George  Iviey^r  ///>,  remainder  to  his  fons  in  tail  male,  re- 
tnHmaUj  remainder  over;  and  alfo  gave  to  defendants  Strange,  ("ji^^JJ^*^?^' 
Bnck^  and  Belfield^  two  long  annuities  of  one  hundred  pounds  ya.«  for  life, 
each,  in  truji  as  to  one  for  the  plaintiff's  father  for  life,  and  remainder  to  his 
then  to  the  plaintiff  for  life,  remainder  to  the  iflue  male  of  his  IJ^JJ^Vmdw'  To^*' 
body^  with  divers  remainders  over.     And  as  to  the  other,   in  plaintiff**  father 
truJi  for  his  fon  Robert  for  life;  and  in  default  of  ifTue  male,  ^^^'^^  ^'^'«  ^^ 
remainder  to  the  faid  John  Ivie  for  life,  remainder  to  his  iffue  KnTln'^uil* 
male  in  tail  male,  remainder  to  the  faid  George  Ivie  for  life,  male,  remaind^ 
remainder  to  the  plaintiff  for  life,  remainder  to  the  plaintiiPs  ^'^'  .. 
ifTue  male,  with  divers  remainders  over;  and  appointed  y^iia  three*  tnjftela  * 
/v/V  his  executor,  who  poffefTed  the  perfonal  eftate,   together  two  long  annoi- 
with  the  title  deeds  to  the  real,  and  the  tallies  and  orders  be-  ""/'f^o^-/**:^, 

'  in  tiult  as  to  on« 

for  the  plaintlflTs  father  for  life,  and  then  to  the  plaintifF  for  life,  remainder  to  the  iffue  male  of  his 
body,  remainder  over ;  and  to  the  other,  in  truft  for  teftator's  fon  Robert  for  life,  and  in  default  of 
iflue  male,  remainder  to  yobn  Ivie  for  life,  remainder  to  his  iflue  male  in  tail  male,  remainder  to  Georgt 
for  life,  remainder  to  plaintiff  for  life,  with  divert  remainders  over,  and  appointed  yohn  his  eiecutor, 
who  poiTeflTed  bimfelf  of  the  title  deeds  of  the  real  eftate,  and  tallies  belonging  to  the  annuities. 

yonatban  Ivie  is  dead  without  iflue,  Robert  likewife  without  iffue  male,  and  the  ion- John  h/ie, 
born  after  teftator*8  death,  is  fince  dead,  and  his  father  has  adminiflred. 

In  1720,  y^bn  joined  with  George  in  falc  of  the  annuity  devifed  to  George  for  3450 /.  and  the  piM> 
chafe  money  was  paid  to  George, 

The  plaintiff,  the  fon  of  George,  brings  his  bill  to  have  the  defds  and  writings  relating  to  the  real 
«flate  depofited  in  court;  and  as  to  the  annuity  devifed  to  John  and  to  the  plaintifl^  in  remair^der,  Co 
Itave  fecurity  given  for  the  payment  of  it,  when  his  interell  thereiti  {hou\d  \^Wc  t^t;^\Tv  ^<^^<^\^tl>« 

And  as  to  theoiber  annuity,   to  have  a  faiisfaftioa  a^ainft  jfobn,  fot  xYvt  >at«a^Oci  q^  x\>i.^^\xv  WiTvc>*x- 
ling  in  the  fdJc  thereof  t©  the  pluauff't  prejudice,    and  fof  an  e<\uwa'  tnt  v^oti  vV«  ^^^'Ccw  qi\>r\^  Vv<m 
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longing  to  tTie  annuities;  and  in  1740,  without  the  content' 
of  the  truftees,  fubfcribed  tbem   all   into  the  ftock  of  th6 
Somth'fea  company. 

Robert  IvUy  after  the  death  of  the  teftator,  died  without 
HTuc  male  ;  Jonathan  Ivie^  the  tcftator's  cldeft  fon,  died  feverai 
years  fince  without  ifl'ue,  and  John  IvU  had  a  fon,  who  died 
fince  the  teftator,  and  the  father  has  adminiftred  to  him,  and 
is  now  without  any  children.  In  the  year  1720,  the  truflees 
declining  to  accept  the  truft,  J  An  joins  with  his  brother 
George^  in  the  abfolute  fale  of  the  annuity  devifed  to  Gitrp^ 
for  3^50/.  and  all  the  purchafe-money  is  accordingly  paid  to 
Giorge, 

The  plaintiff  infifts,  that  by  the  death  of  R§birt^  without 
iffujc  male,  he  is  intitled  to  have  the  lands  fettled  according  to 
the  will,  and  the  produce  of  the  long  annuities  ;  and  there* 
fore  the  bill  is  brought  for  an  execution  of  the  trufts  in  the 
will  o^  Jonathan  Ivie  his  grandfather,  and  that  the  deeds  and 
writings  relating  to  the  real  cftate  may  be  depofitcd  in  court, 
for  the  mutual  benefit  of  all  parties  intitled  thereto,  andagainft 
his  father  and  his  Mnc\e  John,  As  to  the  annuity  devifed  to 
John  and  to  plaintifF  in  remainder,  to  have  fecurity  given  for 
the  payment  of  this  annuity  to  him,  when  his  intereft  therein 
fhould  take  tS^&.  in  pofleflion  y  and  as  to  the  other  annuity, 
to  have  a  fatisfaflion  againft  John  for  the  breach  of  truft  in 
concurring  in  this  fale  to  the  prejudice  of  the  plaintifF,  and 
that  an  equivalent  might  be  provided  for  him  to  have  the  be* 
nefit  of,  upon  the  death  of  his  father,  when  the  annuity  would 
have  come  to  him,  if  no  fuch  fale  had  been  made  thereof. 

Lord  Chancellor  was  clearly  of  opinion,  that  as  to  the  an- 
Uri  Chcr.ctUcr  nuity  dcvifcd  to  Robert y  and  afterwards  to  John  for  life,  bfc, 
•f  op.nion,  « to  that  there  being  words  of  limitation  annexed,  fuch  as  would 

tne  ftDnuicy  ce-  n  '\  •       \  r       r  irt 

ti&d  to  Hi^rty  create  an  eitate-tail  in  the  cale  of  a  real  eitate,  upon  the  birth 
•od  afterwards  to  of  the  fon  oi  John^  the  whole  intereft  in  remainder,  after  the 
I'^'thaVt^'re  ^^ath  of  John,  vefted  in  fuch  fon,  and  that  the  defendant  7«A« 
Wing  words  of  Ivie  is  ablblutely  intitled  to  that  annuity  as  adminiflrator  to 
*"*d"fuch"Is  ^^^  ^^"'  *"^  therefore,  as  to  this  demand,  he  ordered  the  bill 
ClwUd' create  an  Ihould  ftand  difmiffed. 
dbte  tail  in  the  ^ 

•oiieof  a  retl  eAate  upon  the  birth  of  the  ion  of  yobn,  the  whole  rotereft  in  remainder  vefted  in  fodi 
liim  )  and  that  Jttti,  as  adminiftrator  to  hb  (od,  is  ablblately  intitled  to  it ;  and  as  t9  this  demand^  dif« 
cuffed  the  biU. 

Whereas  a  truftee  has  been  corruptiy  guilty  of  a  breach  of  trufl,  the  court  will  compel  fuch  Crnftee  to 
fludce  fatisfadion  to  the  utmoft  ;  but  as  to  the  annuity  fold  by  John,  as  it  was  at  the  inftance  of  Getrgtf 
and  the  money  received  by  George,  he  would  not  charge  ycbn  with  the  price  the  annnity  wai  fold  at, 
but  decreed  that  George  and  John,  or  one  of  them,  do,  at  their  own  charge,  purchat'e  an  exchequer  aa- 
owity  ef  100/  a  year  for  99  years,  and  aifign  the  fame  to  truflees,  to  be  approved  of  by  the  Mafia, 
luid  Uie  uuilt  thereof  declared  according  to  the  limitations  in  the  wilU 

As  to  the  other  demand,  he  faid,  when  a  truftee  had^  in  a 
corrupt  or  unfair  manner,  been  guilty  of  a  breach  of  truft, 
the  court  will  fometimes  compel  fuch  truftee  to  make  a  fatis- 
fadion  to  the  utmoft ;  yet,  as  John  was  induced  in  this  cafe 
to  come  into  a  fale  of  this  annuity,  at  the  preffing  inftance 
and  requcft  of  V\\s  \)Toi\vtT,  vtv  o\^«  \.o  \^\fe  money,  and  the 
"*^        money  was  ia  Csi^  i^wa^^^j^j  Gwr^e^  \v^  HiwJA.  ^^v  Cw*x^ 
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tlic  defendant  John  with  the  price  of  the  annuity,  as  it  then 
fold,  but  decreed  that  Gedrge  hie  and  John  hjie^  or  one  of  them, 
do,  at  their  or  one  of  their  own  charges,  purchafe  an  Exche- 
quer annuity  of  lOo/.  a  year  for  99  years,  of  the  like  nature 
and  value  of  the  Exchequer  annuity  which  was  fold,   and  * 

affign  the  fame  to  truftees  to  be  approved  of  by  the  Mafter,  ; 
and  that  the  trufts  thereof  be  declared  according  to  the  limi*- 
tations  in  the  will ;  and  further  declared,  that  it  appearing 
by  proofs  In  the  caufe,  the  faid  annuity  was  fo  fold  at  the 
requeft  of  the  defendant  Gtorgg  Iviij  the  tenant  for  life  thereof, 
and  that  the  purchafe  money  came  to  his  own  ufe,  the  defend'^ 
ant  Johtt  Ivie  ought  to  be  indeninified  by  George^  from  the  ex- 
pence  he  may  be  put  to  by  being  obliged  to  purchafe  fuch 
annuity,  and  that  in  cafe  J^hn  (hall  purchafe  fuch  annuity 
and  affign  the  fame  to  fuch  truftees,  or  (hall  be  at  any  ex- 
pence  in  the  purchafe  thereof,  he  (hall  be  at  liberty  to  pro- 
secute this  decree  againft  George  Ivie  in  the  plaintiff's  name, 
to  compel  George  to  purchafe  fUch  annuity,  and  affign  the  fame 
as  aforefaid,  in  order  to  oblige  George  to  reimburfe  John  the 
principal  money,  which  (hall  have  been  fo  laid  out  by  him, 
in  and  about  the  purchafe  of  futh  Exbheqiier  annuity,  and  the 
intereft  thereof,  ahd  all  fuch  6xpences  as  he  (hall  have  been 
put  to  as  aforefaid  ;  and  that  till  George  (hall  have  fo  done, 
iuch  growing  payments  of  the  annuity  which  (hall  be  fo  pur- 
chafed  by  John,  as  (hall  accrue  during  the  life  of  George  hie^ 
be  paid  to  John  towards  fuch  indemnity,  and  directed  the 
defendants  George  and  John  to  pay  the  plaintiff  his  cofts  as  to 
this  part  of  the  caufe. 

As  to  that  part  of  the  plaintifPs  bill  which  prayed  the  deed's  His  Lordflyp  «- 
and  writings  of  the  real  eftate,  which  were  in   the  hands  of  ^[J^'^^^*\^"^^ 
y^n  the  tenant  for  life,  might,  for  the  better  fecurity  of  the  \t;nn»gs\o  be 
'  plaintiiP,  in  whom  the  inheritance  was  lodged,  be  taken  out  depofitcd  in 
of  his  hands  and  depofited  >n  court;  hisLord(hip  agreed  thfs  *=°"*^V  *'"t"^': 

^.,  '^,,.         ..'--  *^.°,  the  pla»ntifF*s 'Ti- 

to be  the  common  practice  in  the  cafe  or  a  remainder-man,  tcreft  in  the  real 

whofe  kitereft  was  expeftant  on  a  mere  tenancy  for  life  ;   but  fftatc  was  too 

as  there  was  a  contingent  limitation  here  to  all   the  fons  of  ^^^^^yo  w^r^ 

«v^  J  t      r  rt  /•        XT    '      .^-^  1  %    •      ' tr^    rant  it,  and  is 

yfohn^  and  after  that  an  cltate  for  life  in  George  the  plamtifrs  never  done  but 
father,  he  thought  the  plaintifPs  intereft  too  remote  to  war-  in  the  cafe  of  a 
rant  fuch  a  proceeding,  and  that,  as  fuch  limitations  ^ti  tx- '^^^^^l[^^^l^ 
trtmely  frequent,  if  fuch  a  praflice  (hould  be  fuffered  to  pre-  expeaant  on  a 

•vail,  the  title-deeds  of  half  the  eftates  in  the  kingdom  ntight  mere  tenancy  for 
be  brought  into  court;  befides,  in  the  prefent  cafe,  the  firft  *^* 

•tenant  for  life  is  not  the  heir  at  law,  but  takes  by  the  will  aj? 
well  as  the  remainder-man,  fo  that  there  is  no  danger  of  dt- 

.ftroying  the  deeds,  as  there  might  be  in  cafe  he  was  heir,  in 

'brder  to  better  his  eftate,  and  as  there  is  no  precedent  for  any 
thing  of  this  kind,  he  declared  he  would  not  make  one  ;  and 
therefore,  as  to  fo  much  of  the  plaintifPs  bill  as  feeks  to  ha^ 
the  title  deeds  depofited  in  this  court^  his  Lordfhip  ordeiied 
Che  bill  to  ftand  difmifTed* 
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Eafter  term,  173^4 

fFyU  V.  Liwis. 

Cafe  196.  pICHARD  Wyld^  by  his  will,  "  devifed  to  his  wife 
JL^.byhifwm-^  *'  Elizabiib'^  now  the  wife  of  the  defendant,  all  his  lands, 
devifed  to  hit  ««  {jT^,  not  fettled  in  jointure  generally,"  and  then  follow 
l^\yi\^,%c.  "  ^*^«^f«  words,  "  If  it  (hall  happen  that  my  faid  wife  Eliza^ 
not  fettled 'in  *'  bitb  Jball  hovi  HO  fin  nor  daughter  by  me  begotten  on  the 
SfTS'i^Mt  "  body  of  the  faid  ^//2W*//A,  and  for  want  of  fucb  ijfue^  then 
aIh  h^JpJn  thlt "  the  faid  premiffes  to  return  to  my  brother  John  ff^yidy  if  he 
ihc  (hall  have  no  *<  (hall  be  then  living,  and  his  heirs  for  ever^  only  paying 
"b"mTlb?want"  ^^  ^'^^  ^^^  brothers  (./.  and  B.)  the  fum  of  150/.  within 
of  filch  7ffuel^  *'  one  year  after  the  deceafe  of  the  faid  Elizabeth.*^ 

the  Taid  prnnif- 

U»  to  return  to  my  brother  (the  plaintiff)  if  he  fhall  be  then  liviogy  and  hii  heirs  for  cVer,  pajtAg  to  A$ 

and  B,  1 50  /.  within  a  year  after  Elizabeth^ z  death. 

Decreed  to  be  an  eftate  tail  in  Elizabeth,  becaufe  where  preceding  words  are  proper  to  Cfcate  an  efiitS 
tuly  the  legal  operation  of  them  cannot  be  controuled  by  fabfeqaent  proTifions* 

Elizabeth  had  a  daughter  born  after  the  death  of  the  tefta- 
tor,  and  fince  dead.  The  bill  was  now  brought  by  John 
fFyldj  the  brother  of  the  teftator,  and  who  is  likewife  his  heir 
at  law,  to  reftrain  .  the  defendants  from  committing  wafte ; 
and  the  queftion  was,  What  eftate  Elizabeth  took  by  the  will, 
whether  in  tail,  or  for  life  only  ? 

Mr.  Brown  for  the  plaintiff  infifted  (he  took  for  life  only, 
that  the  words  in  the  will  (ifjbe  has  no  fin  or  daughter)  would 
certainly  not  raife  an  eftate  tail  by  implication,  and  the  fub- 
iequent  words  (for  want  of  fuch  iffue)  will  not  enlarge  the 
eftate,  the  word  (fuch)  reftraining  the  word  {ijfue)  to  mean 
oiAy  fuch  fin  or  daughter  \  that  the  word  iJfue  received  fuch  a 
reftrained  conftruftion  for  the  fame  reafon,  in  the  cafe  of 
Popham  V;  Banfieldy  Salk.  236.  for  there  the  devife  was  to  h,  fir 
Ufe^  remainder  to  the  firji  fin  of  A.  in  tail  male^  and  fo  on  to  the 
tenth  fin^  and  if  A.  die  without  ijfue  male^  remainder  ever  ;  it 
was  infijled  A.  had  an  ejlate  tail^  but  the  court  held  otherwife^ 
and  conjirued  the  words ^  dying  without  iJfue  male^  a  dying  witmut 
fuch  ijfue  male. 

That  it  was  the  intent  of  the  teftator,  that  Elizabeth  ihould 
take  for  life  only,  appears, farther  from  the  limitation  in  the 
will  to  ^ohn^  ifhefhould  be  then  living ;  fo  likewife  from  the  di^ 
r^dion  for  paying  the  money  within  a  year,  and  to  the  two 
brothers,  particularly  naming  them,  which  provifions  feem  to 
!mply  plainly  an  intention  in  the  teftator,  that  the  eftate  of 
^ohn  fliould  commence^  if  at  all,  on  the  death  of  Eliscabetb^ 
and  was  not  intended  to  wait  till  an  eftate  tail  fliould  be  fpent. 
That  the  limitation  here  to  John  was  merely  contingent,  and 
fuch  contingency  never  happening,  becaufe  Elizabeth  had  a 
daughter^  the  plaintift'y^^;^  does  not  claim  under  this  devife,  but 

as 


:^heirttIawtothe  ttftator,  isintitled  to  the  reverfion  in  fee  ex* 
pe£ianc  on  the  eftate  for  life,  limited  to  the  wife  under  the  will. 

Mr.  Fazakerley  e  contra.  To  prove  this  an  eftate  tail,  cited 
Newton  V.  Barnardine^  Moore  .127.  and  Byfield*^  cafe,  Hil^ 
42  ^  43  Eltz.  cited  by  Hale  Chief  Juftice,  in  King  v.  Melling^ 
I  Ventr,  231.  there  the  devife  was  to  A.  and  if  he  dieSy  not  having 
afon^  then  to  remain  to  the  heirs  of  the  teflator.  Son  was  there  taken 
to  be  ufed  as  nomen  colledivum,  and  held  an  entail.  He  like- 
wife  cited  2  Vern,  'jbt.  Pinbury  v.  Elkin^  it  is  faid  there,  if  he 
dii^  not  having  a  fon^  that  thefe  words  create  an  eftate  tail. 
To  inforce  this  conftrudtion,  Mr.  Fazakerley  infifted  on  the  ab- 
furdity  which  would  otherwife  follow,  that  fuppofing  Elizabeth 
not  tenant  in  tail,  but  for  life  only,  with  a  contingent  limita« 
tion  to  any  fon  or  daughter  of  her's,  if  fuch  fon  or  daughter  ' 
ihould  die  in  the  life  of  the  mother,  though  leaving  iflue,  fuch 
iflfue  could  never  take  within  the  words  of  the  will,  which  can 
jjcver  be  prefumed  to  be  the  intent  of  the  teftator. 

Af  r.  ff^lbrabam  on  the  fame  fide,  faid  in  the  cafe  of  Popham  v. 
Bamfieldy  the  foundation  the  court  went  on  in  conftruing  that 
an  eftate  for  life  only  was  the  exprefs  devife  for  life  to  the  firft 
devifee,  for  the  words  are,  *'  there  is  a  mighty  difference  be- 
*'  tweeii  a  flevife  to  J,  and  if  he  die  without  iffue,  to  B.  and 
**  a  devife  to  J.  for  life,  and  if  he  die  without  iffue  then  to  B. 

Mr.  Brown  in  reply  faid,  if  the  teftator  by  his  will  had  made 
a  certain  and  abfolute  difpofition  of  the  whole  fee,  the  objec- 
tion that  the  grandchildren  would  by  this  conftrudlion  be  ex- 
cluded, would  be  ftrong  againft  us,  but  here  a  contingent  dif- 
pofition only,  is  made  of  the  inheritance  to  John^  which  con-^ 
tingency  has  not  taken  efFed,  and  the  eftate  defcends  as  was  - 
intended  by  the  teftator,  if  fuch  contingency  fhould  not  bap- 
pen,  fo  that  no  exclufion  of  the  grandchildren  could  poflibly 
be. 

Lord  Chancellor  :  It  feems  clear  from  the  words  of  the  will  (as  x 
to  all  my  worldly  eftate)  which  introduce  the  difpofxng  part  of 
the  will,  that  the  teftator  intended  to  make  an  abfolute  dif- 
pofition of  his  whole  eftate  by  his  will,  and  not  fufrerany  part 
to  defcend  as  undifpofed  of,  in  cafe  of  any  contingency;  and 
as  he  intended  a  difpofition  of  the  whole  by  his  will,  the  ob- 
jedion  that  the  grandchildren  by  this  conftrudion  are  liable  to 
be  excluded.,  is  a  very  ftrong  argument  for  conftruing  this  an 
cflate  tail,  and  the  inclination  to  avoid  this  abfurdity  nas  been 
f  he  principal  reafon  for  conftruing  words  of  the  fingular  number^ 
jind  which  are  propetlydefcriptive  of  particuiarperfons  only,  in  a 
colieftive  fenfc,  as  including  the  deicendants  of  the  firft  taker, 
and  was  the  governing  reafon,  in  the  cafes  of  Dubber  v.  Trollops 
inB.  R,  and  Shaw  and  *  IVeigh^  28th  April  1729,  in  Dom,  Proc.  •  ^  Danv.  Abr. 
Eq.Caf.  Jbr,ii^,  The  cafe  cited  in^^w/r/j[  isfullasftrongasthe  >78.  pi*.  26. 
gr^fent ;  here  is  no  difference  in  the  conftrucSlion  of  the  devife  of  ^"st^a!  798.  ^  * 
a  real  eftate,  between  a  provifion,  that  if  devifee  dies,  not  hav- Fitzfib.  7, 
ing  a  fon,  as  it  is  there,  or  if  the  devifee  has  not  a  fon  as  here.    «  Mod.  ^^^^ 
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In  Popham  v.  Bamfield^  an  cxprcfs  cftatc  for  life  is  limited  to 
thedeviiee,  which  has  always  had  a  great  influence  in  the  con- 
ftrudion  of  a  will,  when  the  queftion  has  been,  Whether  te- 
nant for  life,  or  in  tail  ? 
\i EUxahetbhzi       Great  ftrefs  has  been  laid  by  the  plaintifPs  counfel  upon  the 
nofoi.nord.iu^h-  ^ord  fuch^  sS  if  it  reurained  the  word  ij/ue  to   mean  only  fucb 
!"«""  haying     f"^"  ^^  daughter,  and    that  the  precedent  words,  if  £//V/^//i& 
no  iiTue.  und  the  has  no  fon  nor  daught  r,  will  not  raife  an  eftat^  tail  by  in>p-i- 
ibch'^ifltV^mount^^^^^"^     but   in   /^/^/N   cafe,   6  C^.   i6   b.    it   was    refolved, 
to^h  lanie,  asif  **  that  if  A,  devifeth  his  lands  to  B.  and  his  childien  or  iflue, 
he  haj  faid  foe     '<  and  he  hath  not  any  ifllie  at  the  lime  of  ihe  devife,   th.it  the 
v^affuchiffue  4«  f^n^e  is  an  cftatetail,  for  the  intent  of  the  devifor  is  manifeft 
•*  and  certain,  that  his  children  or  iflues  fhould  lake,  and  as 
**  immediate  devifees  they  cannot  take,    becwufe  ihey  are  not 
*'  in  rerum  natura^  and  by  way  of  remainder  fhey  cannot  take, 
*'  for  that  was  not  his  intent,  f<»r  the  g.ft  is  imn»ediate  ;  there- 
**  fore,  there  fuch  words  fhall  be  taken  as  words  of  limitation, 
**  viz.  as  much  as  children  or  ifTuesof  his  bidy,  for  every  child 
"  or  iflue  ought  to  be   of  the  body."     And  I  am  of  opinion 
here,  the  w'>rds  fon  nor  daughter  muft  be   taken    in  the   fame 
fenfe,  as  having  no  iflTue,  and  then  ihf*  word  fucb  will  have  no 
weighr,  but  will  amount  to  the  fame  thing,  as  i£  he  had  faid, 
for  want  of  iiTue,  and   the  words,   having  no   iflue,   or  dying 
without  ilTue,  'have  been  always  confidered  in  the  fame  light, 
both  in  law  and  equity. 

The  diredlion  for  the  payment  of  the  150  /.  within  a  year, 
are  very  proper  circumftances  in  general  to  be  made  ufe  of,  to 
induce  the  conftrudion  c  >mended  for  by"  the  plaintiffs,  and 
what  may  feem  to  imply  an  intent  in  the  teftator,  that  the  iniereft 
of  John  Pfyld  under  the  will  fhould,  if  at  all,  cr,mmence  on  the 
death  of  Elizjheth^  hue  if  the  preceding  words  are  proper  tocre-i 
ate  an  eflate  tail,  Vn  legal  operation  of  them  cannot  be  con-' 
trouled  by  ihofe  lubfequent  provifions.  The  bill  muft  there* 
fore  be  diimifled« 


(F)fr 


•         Divtfes.  4J5 

(F)  ^t  things  perfonali  as  soo5«  ano  t^^ttt%  &c.  ftp 
tD^t  O^frnftion,  and  to  ta^am  gocH* 

February  the  ajtj^  1 738. 
7X^  Attorney  general  v.  Py^. 


"  ^  Devifes  a  freehold  meffuag?  at  Rumford  to  the  charity    Cafe  107. 

cc  -/5r.   fchool  there,  and  direds  the  rents  and  profits  ihall  bc^.d^vifcs  a  free- 

•*  applied  for  the  benefit  of  the  faid  fchool,  fo  long  as  it  Jhall  ^^^'^  mefluagcat 

<«  continue  to  he  endowed  with  charityy'*  and  afterwards  he  ^^"^'^^^^^^^^11^^^^ 

in  thefe  words,  *'  Whereas   there  is  now  owing  to  me  from  there,  and  di.eas 

•*  John  Stephenfon  and  company,  now  refiding  at  Oporto,  l\\t  ^^^  ^^^^^ ^^  ?^^ 

«  fum  of  1000/.  I  do  hereby  give  the  faid   fum   to  the  wor-  ?o7 [L*l.ll'tf 

**  fhipful  company  of  the  coopers,   to  build  alms-houfes  at  thefcboo!,/^^^^ 

^^    Rumfordr         .  aiitJhaUhem. 

•'  doivea  ^vitD  cha- 

rity. 

And  by  the  fame  will  reciting  a  debt  of  1000/.  to  be  owing  to  hin>,  gives  the  faid  fum  to  the  coopers 
company  to  bvild  alms-houfes.  , 

The  debt  devifed  by  the  will,  inftead  of  xooo /.  amounted  to  365/.  161.  ^  d,  only. 

The  freehold  e/late  being  devifed  (o  a  charity,  foiong  as  it  continues  to  be  endowed  with  charity,  is 
only  given  fuouffue,  and  when  it  ceafesas  a  gift  of  real  eftate^  it  ihall  revert  for  the  benefit  of  the  heir  of 
teftator. 

Though  the  debt  devifed  by  the  will  amounts  only  to  365  /.  x6  j.  -j  J,  yet  the  wrong  defcriptioo,  and 
falling  &ort^  will  not  defeat  the  legacy. 

The  teftator  alfo  appointed  the  intereft  of  the  looo/.  to  be 
paid  yearly,  in  feveral  proportions,  and  for  feveral  purpofes. 
At  the  time  of  the  teftator's  death,  the  balance  of  the  account 
from  Stephen/on  and  company  amounted  only  to  365  /.  16  5.  7  </. 
The  information  was  brought  at  the  relation  of  the  coopers 
company,  to  have  the  diredions  of  the  court  with  regard  to 
thefe  devifes,  and  for  the  eftablifhment  of  the  charity. 

Lord  Chancellor :  Where  a  fum  of  money  is  given  to  a  cha- 
rity, fo  long  as  it  (hall  continue  to  be  endowed  with  charity,  it 
is  only  given  quoufque^  and  when  it  ceafes,  if  it  is  a  gift  of  real 
eftate,  it  fhall  fall  into  the  inheritance  for  the  benefit  of  the 
heir,   if  perfonal  into  the  rejiduum, 

Wheie  a  perfon  gives  a  debt  of  looo/.    which   was  due  to  Where  a  perfon 
him,  to  a  corporation,  it  vefts  in  them  in  law,  and  they  might  6}^"  a  debt  by 
have  recovered  it  in  the  ecckfiaitical  court.   The  only  queftion  poraTi'oirthc7" 
that  remains  then,  is,  as  to  the  truft  of  this  legacy  ;  the  general  may  recover  ir  in 
intention  of  the  teftator  was,   to  give  a  chanty  to  the  town  of  ^"^^  ctfiaftica 

.  court 

Rumford,  and  the  coopers  coir pany  ;  but  if  the  truft  cannot 
be  fatisfied  in  the  very  terms  intended  by  the  teftator,  yet  a 
wrong  defcription  and  falling  fhort  wiil  not  defeat  the  legacy  ; 
for  there  are  many  cafes  whciea  truft  tor  charity  cann<t  taice 
place  according  to  the  ftrid  intent  of  tne  ttftator,  and  ftili 
the  charity  Iball  not  intirely  fail,  but  the  court  will  direct  tU^ 
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tpplication  of  it  as  far  as  they  can,  to  carij  the  intent  of 

the  teftator  into  execution,  or  at  leaft  neareft  to  the  intent; 
and  I  will  in  this  cafe  endeavour  to  apply  the  legacies  in  fu^k 
a  manner  as  will  be  moft  agreeable  to  the  teftator's  defign, 
and  do  therefore  declare y  that  the  rents  and  prefiti  ef  the  freehold 
mejfuage  at  Kumford  ought  to  he  applied  to  the  benefit  of  the  charity 
fchoolat  Rumford,  fo  long  as  the  faid  charity  fchool  Jhall  continue  /« 
be  endowed  with  charity^  and  decree  the  defendant  Lewis,  the  heir 
at  law  of  the  tejlator^  to  convey  the  faid  mejfuage  to  the  othir  di'* 
fendants^  the  trujlees  of  the  charity. 

And  let  the  fum  ofTf^^X^   16  s.  ^  ^,  be  placed  out  at  inter ejt^ 

'  and  let  the  inter eji  arifing  therefrom  be  from  time  to  time  dijlrihuiei 

among  the  alms  people  belonging  to  the  almS'houfes  ofthe  coopers  com'* 

pany^  for  the  in^reafi  of  their  allowance^  over  and  above  whai  If 

now  allowed  them  by  the  donor  of  the  faid  almS'houfeSm 


(G)  m^t  lDo;O0  pafe  uttein  u  ioiU^ 

December  the  6th,  1739. 

Sarah  Cheefemauy  widow,  '     ,  ,    ■■         Exceptant, 

Francis  Partridge^  clerk,         — —        — -  Rcfpondcnt, 

Cafe  198.  Cr^HOMAS  Cheefeman  by  will  dated  the  20th  of  March  1730. 
r.C.  by  wiilgives  ^  devi^fed  in  the  words  following,  I  give  to  the  charity  fchool 
totheLatirt  School  of  Teov'lly  to  bc  paid  12  months  after  my  deceafe,  the  full  and 
pli^Ts^to  tr  ^^^^^  /"^  ^/  50  ^'  ''  ^''^>  I  give,  unto  the  Latin  fchool,  if  any 
paid  him  yearly  *'  man  is  pofTefled  of  it,  that  teacheth  boys,  and  ii  richly 
'^°ft^ua/*'"\o'^t  **  grounded  in  the  Latin  tongue,  the  fum  of  five  ppunds,  to 
'**  As  it"lf  notT  "  Se  paid  him  yearly  for  teaching  and  inftrudtiug  three  boys, 
gift  to* particular  "  Jtemy  I  give  to  the  poor  of  2>ov/7/ fifty  fh.llings  a  year,  to 
tft^iTchl'on^^^  be  paid  every  Ea/ler  after  my  deceafe,  out  of  my  eftate  of 
fclf,  it  isarcrpe-  "  Homer^  to  be  paid  by  my  executrix.  Item^  I  give  my  wife 
tuity,andthcge-  «  Sarah  Cheefeman^  that  eftate  in  Homer  in  the  parifli  of  Trent^ 
tXlZtl^Z,  "  an^  a^^«  that  at  IVandall  in  the  parifli  of  Mudford,  to  her 
mi-am  3  in  fuc-   *'  and  her  hcIrs  for  ever,  and   made  5^r^A  executrix. 

cciT.on,  cnc  after  j^r.  Partridge  was  fchoolmafter,  but  5  /.  a  year  hath  not 
another,  ,  j   ^      l-  »  -a  / 

been  paid  to  him. 

The  commiiiioners  named  under  a  commifl;on  of  chari- 
table ufes  ordered,  that  Sarah  (hould  within  one  month  after 
notice  pay  to  the  defendant  Partridge  the  faid  10  /.  ^c.  and 
that  the  proprietor  of  the  lands  called  Honier^  for  the  time 
being,  (hould  for  ever  pay  unto  fuch  perfon  as  (hould  bc 
fchoolmafter,  the  yearly  fum  of  five  pounds,  by  equal  half 
yearly  payments  at  Michaelmas  and  Lady  Day^  and  decreed  that 
the  lands  called  Hoiner  were  charged  witti  the  payment  of 
5/.  for  ever. 


t)ivifes.  ^67 

To  ti^tiich  dcctte  Mrs.  Cheefeman  took  exceptions,  infifting 
fhat  flic  is  liot,  nOr  ought  to  be  bound  thereby. 

Firjt^  For  that  the  mefluage,  tenement  and  premiflcs,  called 
Hohur^  devifed  to  her,  are  not  by  the  will  charged  with  the 
payment  df  5  /.  a  year,  to  fuch  perfori,  and  fol:  fuch  purpofes, 
as  in  ahd  by  the  decree  hath  been  adjudged. 

Sicondlyy  For  that  if  the  faid  tenement  and  premiffes  were 
tharged  with  the  five  pounds  a  year,  the  fame  was  not  by  the 
will  madi  a  perpetual  charge  thereon,  nor  payable  at  fuch  times^ 
and  in  fuch  proportions,  as  by  the  faid  decree  is  likewife 
adjudged. 

L^rJ  Chandelier :  The  will  is  fo  inaccurately  penned,  that  I 
believe  this  man  made  it  himlelf;  but  though  it  cannot  take 
place  according  to  the  words,  I  muft  make  fuch  conftru£tioa 
as  is  mod  agreeable  to  the  intention. 

There  feems  to  be  two  intentions  of  this  teftator. 

Firfi,  To  give  his  money  legacies  independent  of  his  annul- 
ties,  and  ingrbfs  fums  ;  for  the  firft  legacy  is  the  full  and  whole 
fum  of  fifty  pounds,  to  he  paid  a  twelvemonth  after  his  death. 

Secondly,  An  annuity  of  five  pounds,  and  another  o^f  fifty  fhil* 
lings^  to  be  paid  yearly  every  year  after  his  deceafe. 

The  queflion  is.  Whether  the  annuity  of  five  pounds  is  a 
charge  upon  the  eftate  at  Homer. 

In  the  firfl  place.  What  is  to  be  the  continuance  of  this 
five  pounds^^r  tfif».  and  that  will  determine  in  fome  meafure  the 
other  queftion.  Whether  the  eilate  at  Homer  will  be  liable  to 
anfwer  it. 

Now  I  am  of  opinion,  that  this  Was  intended  by  the  teftator  A  gift  to  the 
as  a  perpetuity,    for  he  did  not  give  it  to  a  particular  fchool-  ^"^J^l"'^^  "**[. 
mailer,  but  to  the  fchool  itfelf,  which  is  like  the  old  cafe  of  a  ft/ucj  a  gift  to" 
gift  to  theparifh  church  of  St.  Andrew,  Holhourn^  which  was  theparfonand 
conftrucd  to  be  a  gift  to  the  parfon  and  parifhioners  of  5t.  An-  ^"^d°th^rfL 
dnv),  and  their  fuccefTors  for  ever.  ccilbrs  for  etw. 

Another  circumftance,  that  it  is  in  general  words,  for  the  in* 
firufiion  of  three  hoys,  which  muft  be  underftood  to  mean  three 
boys  in  fucceffion. 

There  can  be  no  queftion  as  to  the  charging  his  eftate  at 
Homer,  for  he  has  made  it  liable  in  exprefs  terms,  and  the 
calling  his  wife  executrix  in  this  claufe,  is  only  another  de-^ 
fcription  of  her,  for  the  words  immediately  following  give  the 
inheritance  to  the  wife  in  this  eftate. 

I  am  of  opinion  it  cannot  be  charged  upon  teftator's  perfonal 
eftate,  becaufe  the  real  eftate  is  exprefsly  fet  apart  to  anfwer  the 
annuities  ;  for  what  the  teftator  means  by  his  refpe(Stive  lega« 
cies,  are  the  pecuniary  fums,  or  fums  in  grofs,  that  are  before 
given  in  other  parts  of  his  will. 

The  next  queftion  is,  As  the  fund  intended  for  the  fthool 
is  not  fufiicient.  Whether  the  eftate  at  Homer  be  liable  to  make 
up  the  deficiency. 

F  f  3  fum 


.438  Devifei. 

htm  in  X  will  t  htm  dught  to  bc  conftrucd  as  a  conjunSive  in  Ac  fcnfc  of 
coojunftixc  in  j;i^^  or  aljo^  to  connect  the  two  fentences  together,  and  make 
l^V.^r'^sdir'  taceftate  at  Hcmer  as  much  liable  to  one  annuity  as  the  other. 
oDi>  made  ueof  For  Itim  has  Hcver  been  conftrued  a  disjunftive,  but  is  only 
todift.nguifli  ipade  ufe  of  to  diftinguifli  the  claufes  in  the  will ;  the  cafes  of 
**""'  Cole  y.  RawUnfon^    I  Salk.   234.     and    Hopewell   and  Acklani^ 

1  Salk.  239.  aie  in  point  for  this  purpofe. 
Where  a  wiUdi-      The  time  of  payment  is  2XEaJler^  and  as  it  is  dire£^ed  to  be 
recti  payments    paid  yearly,  which  naturally  intends  taxes,   this  court  cannot 
JJ'^fa  p"rt!l*t!.^"  ^'^^*^  *^  ^^  ^^^^  yearly  payments,  and  clear  of  taxes, 
lartmc,  i' can-      I  do  therefore  order  that  the  exceptions  be  over-ruled,  fave 
»ut  be  thcred  to  ^^  ^q  ^^e  time  for  payment  of  the  five  pounds  a  y^ar,  and  as  to 
'aicnttr'^^**^     that,  the  faid  exceptions  muft  be  allowed,  and   that  fo  much 
of  the  faid  commidioners  decree,  as  diretSts  the  five  pounds  ^/r 
ann,  to  be  paid  half  yearly  at  Michaelmas  and  Lady  Day^  be  re- 
vexfcd,  and  I  do  order  that  the  arrears  be  forthwith  paid  to  the 
refpondent,  and   that   the  five   pound    for  the   future  be  paid 
yearly  at  Eajler^  fubje£l  to  the  land  tax,  and  I  affirai  the  reft 
of  the  decree. 

For  more  of  devifes,  Fide  title  5/7/,  under  the  divifton^   Bills  of 

Difcovery. 

Vide  title  Expofuion  of  Words. 
,  Kide  title  Dower  and  yointure* 

Vide  title  Legacy, 
Vide  title  Legacy^  under  the  divifion^  Ademption  of  a  Legacy. 
Vide  title  Conditions  and  Limitations. 


CAP.      XLI. 
HDiftrilittticn. 

Vide  title  Executors  and  Adminijirators^  under  the  diviftcn^  fVbf 
are  entitled  to  a  Dijlribution. 

Vide  title  Expcfttion  of  IVords. 


C  A  ?. 
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ftd8,  ac9, 4*^, 
516.     3  Tr. 

(A)  QJtot  (bait  be  a  goon  rntfsfa&fon,  0^  goot)  bar  df  botser^  anb  ^'^'  ^*  p^-  4» 
bott)  far  a  Dotorefs  (ball  be  fabourcn  in  equity.  P.  439.  F?«ncVn  con!. 

(B)  a)f  inafcing  gooi>  a  Ucficiencp  out  of  a  bucbanl>'0  affets.  P.  440.  ^^^-  *3»  a^s, 

(C)  t>(  tsbnt  cftare  of  ttie  bu0banl»,  toi'tb  refptit  to  tbe  nature 
atib  qualttH  tbereof^  iball  a  looinan  be  enbolseb.  P.  442. 


(A)  WOiljat  ll^all  be  a  s^ob  (aV'&faakn,  07  soob  bar  of  Hotoer^ 
aiiO  ^tt  far  a  boui;^cr0  to  Jt  be  f^Doureo  in  eqittit;* 

7««/ the  2d,  1739. 
Glover  v.  5^7/^/, 

IN  articles  made  before  marriage,  it  was  exprefly  provided,  Cafe  rod* 
that  the  terms  therein  mentioned  fliould  be  to  the  wife,  in  a  pro»ifion  for 
full  iatisfadion  and  recompenceof  all  right  and  claim  of  do\ver,  a  wife,  mart.clci 
or  any  claim  or  right  by  Common  law,  cuftom  of  the  city,  or  ^«*o''*^  "^ar  .age, 

L'         r  J  a  ^     'uL/2      J'  '  declared  to  be  in 

4ifiy  other  ufage,  law  or  cujiom  notwttbjiandmg.  f„i,  „tisfaaion 

•  of  dower,  or  any 

claim  or  right  by  Common  law,  cuftom  of  the  city,  or  any  other  ufage^  law  or  cufiom  nottvitbjianding.  The 
wife  furrived  the  huftand,  arid  accepted  of  the  terms  mentioned  in  thr  articles.  This  demand  of  the 
wife  may  be  exrjnguifhed  17  -g- cement,  but  as  flie  was  an  infant  when  the  articles  were  (igned,  had  her 
eleAion  at  her  huiband's  death,  which  (he  has  made  by  accepting  what  waa  defigned  as  a  iatistaftioa  1^ 
diower. 

The  wife  lived  fome  time  after  the  death  of  her  hulband,  who 
died  inteftate,  and  (he  accepted  of  the  terms  mentioned  in  the 
articles.  Upon  her  death  her  reprefentative  brought  a  bill  to 
have  her  diilnbutory  (hare  of  the  hufband's  eftate,  nbtwith'* 
Handing  thefe  art  cles. 

Lord  Chancellor :  The  firft  queftion  is,  If  the  wife  is  bound 
by  thefe  articles. 

This  demand  of  the  wife  (If  (he  had  in  her  life  demanded 
it),  tho'  not  properly  the  fubjedt  matter  of  a  releafe,  yet  may  cer- 
tainly be  exiinguilhed  by  agreement ;  (he  was  an  infant  at  the 
time  of  entring  into  th.s  agreement,  therefore,  at  the  death  of 
the  hufband,  (he  had  her  eledtion,  and  (he  has  made  it  By  ac- 
cepting what  was  defigned  by  the  articles  as  a  faiisfachon, 
wbich  plainly  (hews  her  fenfe  of  the  articles. 

Ff4  Tt». 
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me  wrdi  in  the  The  next  queftion  is.  If  upon  the  conftnidion  of  this  agrrt^ 
wticJes,  Mny  fti^nx.  it  Can  extend  to  bar  her  diftributory  (hare  ?  And  it  is 
/«»««rtSf/iJ42/."<>4^^^^  ^^'^^  this  provifo  was  only  to  leave  the. eftate  in  the 
ittg,  extend  to  power  of  the  hufband  to  difpofe  of,  in  cafe  hehad  made  a  will, 
^^rfon^Sate  *"^  ^^  ^^^^  ^'**'"  "°^  inconfiftent ;  and  indeed,  with  refjiefi 
^d^bar  the^wlfe  to  the  cuftom  of  London,  it  generally  is  thus  underflocd  ;  but 
of  her  (hue  un-  where  fuch  exprcfs  words  are  ufed  as  here,  any  law,  ufage,  or 
^^Ltl^^^^""^  ^H/^^^  »^^^^^¥^''^'^iy  '^  is  plain  he  intended  his  eftate  fhoulJ 

go  to  his  relations,  exclufive  of  any  claim  of  the  wife,  and  as 

fhe  muft  claim  under  the  ftatute  of  diftributions,  which  is  a 

law,  it  is  exprefly  provided  againft. 

His  Lordjbip  therefore  ordered   the  plaintifPs  bill  to  ftand 

difmifled,  with  cofts,  according  to  the  courfe  of  the  court. 

N,  B*  The  cafes  of  Badcock  v.Lovellj  in  M.T.  126,  and 

Jiavila  y.DaviUy  before  Lord  Chancellor  Cowper,  2  Fern. 

♦  1  Stra.  947.  724,  and  ♦  Lockier  v.  Savage,  in  the  court  of  Etcfaequer, 

a6^?  7. 4*  t72.  ^^^^  ^^^^^  ^y  ^''-  Attorney  general  for  the  defeMaDts, 

pi.  3^  *  '      *  where  the  words  or  oiheruife  were  held  to  extend  to  bar  the 

diftributory  (bare. 

(B)  ^f  makins  ficc(  a  orfictenci?  cut  of  a  ^liant'f 

alTeto. 

May  the  nth,  1739.     Eaftcr  Terih^ 

Probert  v;  Morgan  and  Clifford, 

Cafe  200.  rin  HI  S  was  a  bill  brought  by  the  plaintiff  to  have  the  dc-» 
A  bill  by  the  X      ficiency  of  her  jointure  fupplied  out  of  the  affets  of  her 

plaintiff,  to  have  hufband  and  his  father,  and  alfo  for  icoo/.  left  her  by  h^r 
h/r]^.i„"?«^  hufband,  payable  with  interefl  from  three  months  after  his 
made  ^ood  out  of  death,  and  likewifc  to  have  her  paraphernalia  made  eood. 

the  aircti  of  her  r        r  o 

liuiband  and  his  father,  and  alfo  for  icoo/.  left  her  by  her  holband,  payable  with  intcrcft  from  three 

wotiW.s  after  his  dcaih,  and  for  hci  parafhemalia.     Where  the  father  aiid  fon  are  parties  td  the  marrhtge 

.  optraa,  {he  h«  a  lien  both  uroh  the  eftate  of  her  father  and  fon.      An  account  of  affets  was  decreed,  ana 

*hai  I  he  cc/iciency  AcuJd  be  inadc  good  out  of  the  fon'i  eftate,  it  appearing  that  he  received  noft  of  th^ 

fortune. 

On  the  marriage  of  Robert  (he  fon  with  the  plaintiff,  the  fa- 
ther and  fon  both  covenanted  that  the  lands  fettled  upon  hc^  . 
for    her  jointure  were   worth    300/.  per  ann.  part  of   which 
lands  were  woodlands,  but  the  whole  original  income  was  not 
worth  300/. 

Lord  Chancellor :  In  marriage  contrafts,  when  the  fortune  of 
the  wife  is  paid  to  the  father,  or  to  clear  incumbrances,  or  to 
the  fon  i  and  the  father  and  the  fon  are  parties  to  the  marriage 
contraa,  the  wife  has  a  lien  both  upon  the  eflate  of  the  father 
and  fon. 

As  to  the  woodland  part  of  the  cflate.  It  appearing  that  nof- 
withilaiiding  a   va\ud.Uviu  Vv^^  w^a^^  ol  \xVvi.\.  utofc  from  the 
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felling  of  timber  and  cutting  wood  every  year,  a  deficiency  ftiil 
ivmained  to  fatisfy  the  jointure.  An  account  of  aflets  was  de- 
crieed,  knd  that  the  deficiency  in  the  jointure  ihould  be  made 
jgood  out  df  the  fon's  eftatc,  as  it  appeared  that  he  received 
Bioft,  if  not  all,  of  the  fortune. 

Lord  Chancellor  held,  that  the  legacy  of  toooL  given  by  will  The  looo/. 
to  the  wife,  ought  not  to  be  confidered  in  this  cafe  as  a  fatis-  fo^i'Vifc 
fadion  for  the  deficiency  of  her  jointure,  becaufe  that  did  not  cannot  bccon- 
arife  till  after  his  death,  and  therefore  could  not  at  that  time  J»<J"«'*«^»^»^'«- 
bc  in  his  confideration ;  and  as  the  jointure  lands  are  cove-  defidency'of  her 
nanted  by  the  marriage  fettlement  to  be  worth  fo  much  clear  jointure,  for  as 
of  all  reprizes,  the  teftator  plainly  intended  the  lOOo/.  as  a  ^rc  wvcnrntS"** 
bounty  to  her.  to  be  wonK  r© 

much  clear  of  all  reprlfes,  the  teftator  Intended  the  loco/,   as    a    bounty. 

Tjierc  was  another  queftion,  Out  of  what  fund  this  legacy 
was  to  be  paid  ?  For  by  the  marriage  fettfement  the  huiband 
had  a  power  to  charge  the  eftate  with  2000/.  after  the  death 
of  his  wife,  and  a  term  of  years  was  raifed  for  that  pur- 
pofe. 

The  words  of  the  hufband's  will  were,  Firji^  I  charge  all  my 
realeJlMe^  &c. 

Lord  Chancellor  :  If  a  man  has  a  power  to  charge  an  eftate,  it  Ifa  ptrfoflt  In  t&e 
IS  not  neceflary,  in  the  execution  of  it,  he  ftiould  refer  to  the  "epu^jpn  of  a 
deed  out  of  which  the  power  arifes  ;  for  in  a  court  of  equity  it  d^J^nbes  thee-' 
is  enough  that  his  intent  appears,  and  if  in  the  execution  heftatehehadtf 
fufficiently  defcribes  the  eftates  he  had  a  power  to  charge,  the  ^'^'^  charge, 
eftate  is  certainly  bound,  efpecially  where  the  perfon  charging  bound.\hough 

is  a  purchafer  or  the  power.  there  is  norefcr- 

He  has  indeed  miftaken  a  circumftance  with  refpea  to  the  ^"'*  J.°  ^^^t^L 
•  .^        .  .,  .  *  out  ot  wmch  tne 

tlkne  of  railing  it,  but  that  will  not  make  it  void.  power  arifes. 

It  is  infifted  for  the  plaintiflF,  that  as  the  hu(band  by  his  will 
left  her  the  1000/.  payable  with  intercft,  the  intereft  fliould 
be  made  good  till  it  amounted  to  the  fum  of  2000/.  which  he 
had  a  power  to  raife. 

But  his  Lordftiip  faid,  as  to  that  the  1000/.^  being  the  only 
charge  upon  the  eftate,  he  was  of  opinion  that  the  intereft 
fliould  not  be  made  good  out  of  the  power,  for  that  is  to  charge 
the  eftate  with  a  principal  fum  of  2000/. 

With  regard  to  the  paraphernalia^  it  was  ftrongly  infifted  upon 
by  the  counfel  for  the  defendant,  that  the  wife  cannot  ftand  in 
the  place  of  bond  creditors;  and  the  cafe  o^  Tipping  y.  Tip' 
fingy   I  ff^ms,  729.   was  cited  for  that  purpofe. 

Lord  Chancellor  :  Where  there  are  real  eftates  defceniied,  the  Where  there  are 

wife  may  be  intitled  to  her  paraphernalia  :  but  otherwife  in  this  r^"*^ !^^"! ^'^ 
r  L  I  in  t      '  X  n        i  .^...      fccnded,  the  wife 

cale,  where  the  real  eftates  came  by  the  hutband,  and  laid  the  maybe intiicd 
cafe  in  2  Fern.  246.  had  been  carried  full  far  enough,   for  tho'  loh^rparapher* 
it  is  there  laid  down  that  where  J.   dies  inteftatc,  or  by  will  wf^'in^Utlfe, 
doth  not  difpofc  of  the  jewels,  his  wife  may  claim,  in  cafe  vhwe  the  leai 

there  ^^*^*^^  K*vi\t 
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there  be  no  debts,  the  jewels  fuitable  to  her  qualitjr  tobe  worfl 
as  the  ornaments  of  her  perfon  ;  yet  by  the  old  law  they  were 
abfolutely  in  the  power  of  the  hulband  :  And  if  he  by  will  de- 
vifed  away  the  jewels,  fuch  devife  (hould  (land  good  againft 
the  wife's  claim  of  parapbtrnaUa*  Cro.  Car.  343,  and  1  RalL 
Abr.  911.  fic.  9. 


(C)  m  tol^at  eSafe  of  tl^e  l^sbanli,  \xAi\  refpect  to  f|^ 
nature  ant  tiuaUt]?  tj^ereof,  l^all  a  tooman  be  enobtoed. 

Jum  the  22d,  173S.     At  the  Rolls. 
Bnejd  V.  Bneyd^ 

Cafe  101.  rpHE  plaintirs  father,  Ralph  Sneyd^  being,  by  virtue  of 
Tke  pUintifTs  J[  two  fettlements,  feifcd  in  tail  male  of  feVeral  manors 
fe^taVnuirmale*"^  '^'^^^^  *"^  *"  poffelfion  of  great  part  thereof,  and  having 
•ffcwcralm.nors  purchafed  feveral  others,  intermarried  with  the  defendant  the 
md  lands,  and  in  plaintifPs  mother,  but  no  fettlement  was  made  in  coniideration 
L^tlTe"^^^^^^^^^  the  marriage;  and  on  the  i8th  of  O^lober  1733,  he  died  in- 
having  purchafed  teftate,  leaving  the  plaintiff  £>r)rir»  Sneydy  his  eldeft  fon,  where- 
feveial  oiheis,  by  the  lands  in  the  fettlement,  and  the  eftates  purchafed  by  the 
|U*j*J"^'^^^.  father,  became  vefted  in  the  plaintiff,  as  theeldeftfon  and  heir 

antthep!aintifF*8  in   tail. 

IBMther,    and    in 

ti3$ber  1733  died  inteftate.     The  plaintiff,  ai  elded  Ton  and  heir  in  tail,  brings  a  bill  to  fet  afide  the 

iLffignment  or  dower  for  partiality,  upon  a  fuggeftion  that  part  of  the  edate  was  copyhold  and  not  liable 

thereto. 

If  the  hufhand  became  intitled  to  the  copyhold  eftates  by  copy  of  court  roll,  and  granted  them  out 
again  by  copy  of  court  roll,  his  wife  is  not  intitled  to  dower ;'  but  if  he  became  intitled  otherwife  than 
bv  copy  of  court  roll,  and  did  not  grant  them  out  again  by  copy  of  court  roll,  file  is  intitled  to  dower 
•ut  of  thofe  eftates. 

The  defendant  claiming  dower  out  of  the  plaintiff*s  eftate, 
obtained  judgment  in  a  writ  of  dower  againft  him,  and  dower 
was  afterwards  aiHgned  by  the  (herifF;  and  the  prefent  bill  is 
brought  for  an  account  of  the  rents  of  the  real  eftate,  and  to 
fet  afide  the  (herifTs  aflignment  of  dower  for  partiality,  part  of 
the  cftite  being  copyhold,  and  not  liable  to  dower,  and  yet 
cftimated  upon  the  writ  of  inquiry  for  afcertaining  of  dower. 

The  defendant  infifled  the  copyhold  was  properly  eftimated, 
becaufe  Ralph  Sneyd^  her  hulband,  had  the  freehold  of  the  pur- 
chafed copyhold  eftates  in  him  as  lord  of  the  manor,  which 
contained  as  well  copyhold  as  freehold,  and  by  him  not  grant- 
ed out,  and  that  fbe  is  therefore  dowable  of  the  faid  copyhold, 
or  that  if  he  did  grant  them  out,  the  inftantaneous  feifin  in  the 
huft)and,  at  the  time  of  the  purchafe,  was  fufficient  to  intitle 
her  to  fuch  dower,  and  that  no  after  ad  of  his  could  giveaway 
that  right  which  was  once  attached  in  her. 

2  'Tkf 
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The  Mafter  of  the  Rolls''^  :  Though  no  cafes  have  been  cited  ^^'ttjoje^y^* 
of  either  fide,  and  feems  to  be  a  new  point,  yet  I  (hould  think  ^^^^' 
that  this  inftantaneous  feifin  of  the  freehold  of  the  purchafed  A  wife  if  not 
copyhold  eftates  in  the  hufband,  will  notintitle  the  defendant's  oTo^'tn'inft^ 
wife  to  her  dower  ;  for  notwithftanding  there  may  be  no  cafe  raneous  frifm. 
of  the  fame  nature  with  this,  yet  it  may  be  governed  by  reafon  ^be- conufec  of 

J  11  ri  A      r       •    /I  ^/  /•/•/-      a  fine  IS  not  fo 

and  general  rules  of  law  :  As  for  inltance,  the  conufee  of  a  fine  fofed  as  to  give 
is  not  fo  feifed  as  to  give  his  wife  a  title  to  dower '^  and  in  the  cafe  h's  wife  a  title 
of  a  ufe,   the  widow  of  a  truftee  has  been  determined  to  have  ^he^^'of"^V** 
on  claim  of  dower  from  fuch  a  momentary  feifin,  has  the  widow  of 

a  tiuftee  any    • 
claim  of  dower  from  fuch  a  momemary  fei£a  ia  her  hulbaad. 

I  do  therefore  in  the  firft  place  decree,  that  the  ajftgnment  of 
dower  by  the  /heriff  he  fet  aftde^  and  that  it  be  referred  to  a  Mafter 
to  inquire,  whether  the  inteftate  became  intitled  to  the  copy- 
holds in  queftion,  by  virtue  of  furrenders  from  the  tenants  by  ' 
copy  of  court  roll,  or  not?  And  whether  he  granted  thofe 
eftates  out  again  by  copy  of  court  roll,  and  not  by  leafe  for 
years  or  lives  ?  And  if  the  inteflate  became  intitled  by  copy  of  court 
rollj  and  granted  them  out  again  by  copy  of  court  roily  then  I  am  of 
opinion  that  the  defendant  Anne  Sneyd  is  not  intitled  to  dower  out  of 
thofe  eftates.                                                     *                                    ' 

And  as  to  the  lands  whereon  the  leafes  for  lives  or  years  were 
renewed  by  the  inteftate,  I  do  order  the  Mafter  to  inquire 
which  of  thofe  leafes  were  aflually  expired  at  the  time  of  fuch 
renewal,  and  which  not;  and  am  of  opinion^  that  the  defendant 
Anne  is  not  intitled  to  dower  out  of  an  injiantaneous  feijin^  but  that 
Jhe  is  intitled  to  dower  out  of  thofe  lands  where  the  Majier  Jhall  findL 
that  the  leafes  were  adually  expired. 

November  the  12th,  1739,  and  July  the  21ft,  1740. 

Hervey  v.  Hervey. 

Vide  title  Power^  under  the  divijion^  Of  the  right  execution  of  e^ 
Power ^  and  where  a  Defe£i  therein  will  be  fupplied. 


CAP.      XLIII. 

dEtcttment 

Vide  title  Jointenants  and  Tenants  in  Common. 

CAP. 


TTT* 


CAR    XLI^^; 

(Sffaf  e  SCatI; 

May  the  2d^  iJ^Sm 
ivii  V.  /wV. 

f^idi  tide  Divtfi^  under  the  divj&nj  l^bat  Wirds  pafi  an  Ejlatt 

Tail. 


ftTr.  Atk«  3C« 

fl.  IS.  19.  pK 

»7>  39*  40>  98* 
90,  I40.pl.i»7,  (A) 
1 19.  pi.  160, 
S39.  pi.  189. 

^Tr.Atk.77.   (B) 

ST.  19. 
ul.  A7.  Pr/.  tit. 


Zvldeoce. 
3X  Vin.  Abr. 
tit.  Evidence. 
Bur.  147. 
%  Bur.  1 1 89. 

3  Bur.  1255, 

4  Bur.  2270, 
2485,  &c. 

5  Bur.  2688. 
Black.  Rep* 

2  Black.  Rep, 
1148,  1149* 


(C) 

(D) 
(E) 

(A) 


CAP.    XLV. 

CEHtBence,  Mttneffes,  atiofa^oof. 

(Ulbat  iBiU  iie  aimtftteii  a0  efeinenie^  ann  Mil  amoniit  t^ 
(ufficient  ^toof.    P.  444. 

Wil^xt  parol,  0^  collateral  ebttence,  toill  oi  totll  not  be  an^ 
mitten  to  e^lain,  confirm,  0^  contral^iS  tti^at  appears  on 
t(^  (ace  of  a  l^eeti  0;  a  lofll.    P.  447. 

£>e  examining  ttitneOi^s  de  bene  efTe^  ann  eftabUQ^f ng  ^it 
teilimon^  in  perpet uam  rei  memoriam .     P,  45  0 . 

£)e  t^  fufficf encr  0^  DifabHtt^  of  a  tsftnefs^    ^-  45 1  • 

Iftules  t^e  fame  in  equity  ao  at  laU),    P.  453. 

W^dA  U)ill  be  aomtfteo  as  ebt&rnce,  ano  IjdiU  amount 
to  Tuffictcnt  p;oof. 

^jy  the  5th,  1737. 
Graves  v.  Eujiaa  Budget^  Efq; 


Cafe  202.  TT  was*  moved  on  the  defendant's  behalf,  that  certain  wit« 
Thif  court  will  JL  neffcs  of  the  plalntifPs,  who  wcrc  to  prove  exhibits,  might 
allow  the  proving  be  examined  viva  voce  at  the  hearing  of  the  caufe  ;  and  that  an 
•f  exhibits  o/iW  ^^^^^  ^f  jjjg  ]atc  Chancellor,  for  a  commiflion  to  examine  them 

*of#  at  the  hear- .        ,  ^  •L.uj-ruj 

ing,  ^utnotto   in  the  country,  might  be  difcharged. 

let  in  01  her  ex- 
aminations, and  this  only  at  the  application  of  the  party  who  is  to  make  ufe  of  the  exhibits,  bat  ao 
VkftaAcc  where  it  is  allowed  at  the  application  of  the  contrary  party. 

The  motion  was  founded  on  two  things. 


Firjt, 


£fn4en€ij  WttntJ/ij^^  an^Prdtfl  44$ 

f'ir/fy  The  great  importance  of  thcfe  exhibits  to  the  merits  of 
the  caufe,  being  receipts  of  the  defendant,  wh^ch  he  inftft* 
ed  were  forged,  and  had  denied  in  his  anfwer. 

Secondly^  The  ill  ftate  of  health  of  the  defendant  difabling  hin^ 
to  go  down  into  the  country  to  attend  the  commiflion,  iu 
fupport  of  which  an  affidavit  of  his  phyfician  was  read. 

On  thefe  matters  it  was  prayed  that  the  witnefTes  might  be 
examined  viva  voce  at  the  hearing,  that  the  defendant  might 
have  an  opportunity  of  crofs-examining  them,  and  fifting  their 
evidence ;  and  a  cafe  of  the  Dutchefs  of  Ntwcajile  was  mention- 
ed by  Mr.  Fazakerley^  where  it  was  fo  a\lpwed;  This  wafe  alfo 
prayed  in  honour  of  the  defendant,  he  having  denied  the  receipts. 

Lord  Chancellor :  I  cannot  allow  the  n^otion ;  the  conftant 
and  eftabli(hed  proceedings  of  this  court  are  upon  written  evi-^ 
dence,  like  the  proceedings  upon  the  civil  Qr  canon  law.  This 
is  the  courfe  of  the  court,  and  the  courfe  of  the  court  is  the 
law  of  the  court ;  and  though  there  are  cafes  of  witnefTes  being 
fo  examined,  yet  they  have  been  allowed  but  fparingly,  and  only 
sifter  publication,  where  doubts  have  appeared  in  their  d.epoCi« 
tions,  and  the  examination  has  been  to  clear  fuch  doubts,  and 
inform  the  confcience  of  the  court. 

There  never  was  a  cafe,  where  witnefTes  have  been  allowed 
%o  be  examined  at  Ifirge  at  the  hearing;  and  though  it  might 
t>e  defirable  to  allow  this,  yet  the  fixed  and  fettled  proceedings 
pf  the  court  cannot  be  .broke  through  for  it. 

The  utmofl  latitude  the  court  have  taken  in  this,  is  to  allow 
the  proving  of  exhibits  viva  voce  at  the  hearing,  but  not  to  let  ii| 
other  examinations ;  and  this  is  allowed  only  where  the  appli- 
cation is  by  the  party  who  is  to  make  ufe  of  the  exhibits  :  But 
there  never  was  a  cafe  wh^re  it  was  allowed  on  the  application 
of  the  contrary  party ;  if  he  is  fufpicious  of  fraud,  he  has  no-< 
tice.  and  ma^  crofs-examine  the  vifit^iefTes.  ^ 


Eafter  term,  17 27^  s 

Fry  V.  Wood. 

Cafe  203# 
/i   Greed  in  this  cafe,  where  a  perfon  has  been  examined  in  Where  a  perfo* 
jtjL  Chancery,  that  in  a  caufe  at  law  between  the  fame  parties,  ^1****^*^'"^ 
iiis  depofition  may  be  ufed  in  evidence,  if  it  can  be  proved  that  f,tio^"jnay  be*" 
the  witnefs  is  dead,  or  by  reafon  of  ficknefs,  btc.  is  not  able  to  read  at  law  be- 
attcnd,  or  that  he  is  out  of  the  kingdom,  or  othcrviriff  not  a-IJI^^*^  ^°* 
inenablc  to  the  procefs  of  the  court. 


u 


446'  EviJiniiy  WUmJisy  miiPrmf. 

In  Michaelmas  vacation,  1737. 

Godiiir  V.  Lake. 

Vh^e an ori  I-  '\TI7^HEREan  Original  note  of  hand  is  \c^  ani  a  copy  of 
^  0ote"8**l"?,"  VV  »^  is  offered  in  evidence  to  fervc  any  particular  purpofe 
aad  a  copy  of  It  is  in  a  caufe,  you  muft  (hew  fufficient  probability  to  fattsfy  tbe 
^  S»M*  y^a^uft  ^^"''^  ^^^  ^^^  original  note  was  genuine,  before  yo«  inll  be 
iMsw  the  original  allowed  to  read  the  copy. 

Mice  was  genuine, 

More  you  will  be  allowed  to  read  the  copjr* 

Jim/ the  1 8th,  1737. 
Medcalfy.  Ivesk 

Vidi  title  Award  and  ArhitramenU   ^der  the  dhifon^  Fer  wbai 
Canfes  fa  afide. 

Michaelmas  term,  1744. 

OmUbund  v.  Barker. 
Vidi  title  Alien. 

December  the  4th,  1749. 
Ramkljfenfeat  v.  Barker* 
Fide  title  Alien. 

May  the  23d,  1747. 

Eade  v.  Thomas  Lingood,  and  others. 

Fide  title  Bankrupt  under  the  divijion^  Rule  as  io  Examinations 
taken  before  CommiJJioners. 

Evidence.    Vide  title  Power. 


Hilary 


Svidenciy  fTitmfeSj  and  ?mf.  44f  ' 

Hilary  term,  1737* 

Hoiifi  and  others,  aillgnees  o{  Dellow^  a  bankrupt,  y.  DsUow 
and  others. 

Fid<  title  Billy  under  the  divijiony  Bills  ofDifcoveryy  &c. 

(B)  tSSBttitxt  parol,  0;^  collateral  etiBence  tDtll  0;  tDtll  noC 
be  aOtntttrD,  to  ejrplain,  ccnfirm,  0^  contradict,  iotjatap^ 
pear0  on  tt)e  face  of  a  Deeo  or  a  t»iU.     . 

Vacation  after  Trinity  term,  1737* 

Taylor  v.  Taylor.  » 

yidi  title  Copyholdy  under  the  divijiony   In  what  Cajis  a  defeSiivi 
Surrender y  or  the  Want  of  ity  will  be  fuppUed  in  Equity. 

-M?rfA  the  4th,  1737. 

Hutchins  V.  Lee. 

Cafe  205. 

BILL  brought  to  fet  afide  an  aifignment  of  a  leafehold  ef-  Bill  brought  to  ftt 
tatc,  and  all   other  the  cllate  and  efFeds  of  the  plaintiff,  iSlIf/V^^'V' 
upon  a  fuggeftion    that  the  lame  was  never   intended  as  an  ab-  hold  eftate,  &c. 
folute  affipnment  for  the  benefit  of  the  defendant,    but:  made  °P^°  %g«^»on 


that  it 


only  to  tafe  the  plaintiff  of  the  trouble  and  care   of  managing  tcndcd^Va'nVi* 
his  own  concerns  at  that  time,    (being  then  under  great  infir-  foiurcaffignmenr, 
tnities  of  body  and  mind),  and  fubjedt  to  a  truft  for  the  benefit  **"'^"y«^  fc* 
of  the  plaintiff,  if  he  fhould  afterwards  be  in  a  capacity  of  tak-  tiff*,  benefit^'**** 
ing  care  of  his  own  affairs. 

No  truft  of  any  kind  appeared  on  the  face  of  the  affignmenf.  Though  no  ex- 
but  upon  the  whole  circumftances  of  the  cafe,  {viz.)  theannuity^J^^  ^^^^^"/**** 
rcfervf  d  to  the  plaintiff,  being  by  no  means  equivalent  to  the  ef-  might'be  coilea^ 
tate  fo  difpo(cd  of,  the  recital  in  the  deed  of  affignment,  that  the  ^  ^'o*"  circum- 
plaintiff  was  under  a  difability  at  that  time,  of  taking  care  of  ou^of  the  afligri^ 
his  own  affairs,  all  the  effedis  in  general  being  afligned  as  well  mentitfelf  in. 
as  the  leafehold  eftate,  and  after  a  general  covenant  in  the  deed  <^o»^'/^<^nt  with 
from  the  defendant,  to  indemnify  the  plaintiff  againft  any  breach  pofition:  Lord 
of  covenant  m  the  original  leafe,  and  a  fpecial  refervation  to  the  C^'^re/A'r  admit- 
plaintiff  of  all  the  timber,  i£c.  and  he  to  fet  out,  and  allow  tim-  Setf^^j  ^J^^j^j  . 
ber  for  the  repair  of  the  eftate   (a  circumftance  principally  re-  thii  traaTatUoiT 

Vvt4 
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lied  on  by  Lord  Chancellor^  as  not  at  all  reconcileable  with  aq 
abfolute  difpoiition  of  the  whole  intereft  to  the  defendant),  and 
other  circumflances  raifing  a  ftrong  prefumption  of  a  truft  in- 
tended. 
Though  there  l,ord  Chancellor  zAmxtitA  parol  evidence  to  explain  this  tranf* 
can  be  no  parol   ^^^Jq^  ^^^^  declarations  by  the  defendant  at  the  time  the  deed  of 

d'.claratjon  of  •  j  •      /•  i  ' 

truit  iince the      aflignment  was  executed,  and  afterwards  amounting  to  an  ac« 

'%^Car.  2.  yet    fcnowledgment  of  fuch  a  truft  as  the  plaintiflFnow  infifted  on; 

Jropl/b  avoid-  a»^   *^>«  Lordfhip  fard,   fuch  evidence  was  confiftcnt  with  the 

tecc  of  fr^ud.      deed,  as  there  was  all  the  appearance  of  an  intended  truft  upon 

the  face  of  it ;  bu^  however  tho'  there  can  be  no  parol  declaration 

of  a  truft,  ftnce  the  ftatute  of  the  29  Car.  2.  yet  this  evidence  is 

proper  in  ayoidance  of  fraud,  which  was  here  intended  to  be 

pitt  on  the  plaintiff,  for  the  defendant'^  defign  was  abfolutely 

\Q  deprive  the  plaintiff  of  all  the  benefit  of  his  eftate« 

Jul^the  28th,  1735. 

iniiton  V.  Riifel. 

Cafe  106.  nr^HE?  teftator  left  ^.  20/.  per  ana.  by  a  codicil  to  his 
A  pcrfon  left  ^.  X  will,  and  after  talking  of  making  another  codicil,  and^ 
ao/  ferann.  by  having  him  15  /.  per  ann.  more,  the  attorney  told  him,  that  if 
•  M?^^"^*!^*'"     -B-  ^-  and  D.  whom  he  had  made  devifees  of  his  cftate,  would 

will,  and  after  >#ii  i.*  7.  iii«>/».. 

talking  of  male,  g'^c  A.  a  bond  to  pay  him  15/.  per  ann.  it  would  be  fufficient, 
ijjg another  codi^  accordingly  5.  one  of  the  devifees  prefent  promifed  that  he  and  the 
ci}  and  Irarmg  devfees  would^  and  a  draught  was  prepared  but  not  executed, 
thratiorney  told  The  tcftator  lived  five  weeks  after  this  tranfaftion,  and  jt.  re- 
*/«,  that  if  ^. C.  mained  nine  years  without  demanding  the  performance  of  the 
r.dmid^c^'de'^.^'  promife,  or  infifting  to  have  the  draught  perfefted,  and  then 
ices  of  bt  ef'  brought  his  bill.  The  defendant  denied  the  promife,  and  the 
tate,  woMld  give  plaintiff's  bill  was  difmiffcd  at  the  Rolls,  who  thereupon  appeai- 
tmll'^l^r^^^  ^^  >  ^^«  ^^^«s  cited  for  the  plaintiff  were  Oldham  v.  Litchfield^  2 
mnn  ir  would  be  Vern,  5Cb.  Thynn  v.  Thynn^  i  Vern.  296.  Devenijh  v.  Baines^ 
hefn'^'^Vtitnt  ^^^^  ^"^  ^*^"'  3*  ^"^  Blacket  V.  Blacken^  July  20th,  1720. 
promifed  that  he  and  the  devifees  would,  and  a  draught  was  prepared,  but  not  executed  2  teftator  lircd 
5  weeks  after,  and  A.  remained  9  yc^rs  without  demanding  thfe  pftrforma'nce  of  the  promifc  or  draught  to 
be  perfe£led»  and  then  brings  his  bill,  difmilTcd  at  the  Rolls,  and  upon  appeaJ,  4pcree  of  difsnUTioii  af« 
filmed* 

Defendant  by  his  anfwer  infifted  on  the  ftatute  of  the  29  Car» 
2.    for  prevention  of  frauds  and  perjuries. 

Lord  Chancellor :  Thefe  cafes  upon  the  ftatute  of  frauds  are 
to  be  proceeded  on  with  the  greateft  caution  .  The  prefent 
plaintiff  does  not  appear  to  be  any  relation  of  the  teftator,  and 
I  think  there  is  no  ground  on  the  parol  evidence  to  decree  for  the 
plaintiff  in  the  prefent  cafe,  though  the  cafes  cited  go  a  great  way. 
This  court  will  '^^^  prefent  attempt  is,  in  effcft,  to  add  a  legacy  to  a  will 
nrtt  add  a  legacy  and  codicil  in  writing,  by  parol  proof,   which,   if  relating  to 

to  a  will  upon 

piT^)  proof,  ihp'  it  coocerni  the  perfunal  cilatc  oijiy  5  0  fortiori  ,^\itit  ic  tends  to  charge  lands. 

1  perfonal 
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perfonal  eftate  only,  ought  not  to  be  allowed  ;  but  this  goes 
further,  and  feeks  to  charge  lands  with  an  annuity  of  15/. 
per  ann.  without  writing,  exprefsly  againft  the  ftatute  of 
frauds  ;  and  in  the  next  place  to  have  a  fpecifick  performance 
of  an  agreement  not  in  writing,  which  this  court  will  not  do. 

Neither  is  there,  in  the  prefent  cafe,  any  ground  for  relief 
on  the  head  of  accident  or  fraud  :  At  the  time  of  making  the 
will,  the  teftator  talks  only  with  one  of  the  devifees  of  giving 
15/.  per  ann,  more  to  the  plaintifF. 

The  teftator  lived  five  weeks  afterwards,  when   it  was  al-  It  is  not  in  \ht 
ways  in  his  power,  but  does   nothing  towards   it ;    therefore  coritw^rcliele 
thert  was  no  accident  to  prevent  it,  nor  is  it  in  the   power  againft  accidents, 
of  this  court  to  relieve  againft  accidents,   which   prevent  vo-  ^^'^^^  prtvent 
luntary  difpofitions  of  eftates  ;  nor  is  there  any  clear  fraud  :  fuions^ofcftaicV 
Every  breach  of  promife  \s  not  to  be  called  a  fraud,  nor  does 
it  appear,  that  the  teftator  was  drawn   in    by  this  promife, 
not  to  add  the  legacy  to  this  codicil. 

As  to  the  precedents  cited,  Thynnv,  Thynn^  Oldham  v.  Litch- 
fieldy  they  do  neither  of  them  come  up  to  the  prefent  cafe, 
Blacket  V,  B Jacket  depended  on  the  reafon  of  younger  children 
unprovided  for,  yet  that  went  a  great  way.  I  cunnot  come 
into  the  reafon  of  this  cafe,  unlefs  for  the  younger  children. 

But  here  the  great  opportunity  the  teftator  had  of  doing 
this  in  a  much  Sorter  way  than  by  bond,  if  he  thought  fit ; 
the  draught  was  impcrfeft,  it  not  being  infcrted  what  the  un- 
dertaking of  the  obligor  fliould  be,  and  the  length  of  time  be- 
fore the  bill  brought,  are  material  fa^ls. 

Demands  of  this  kind  fhould  be  purfued  very  recently,  for 
the  danger  of  perjury  intended  to  be  prevented  by  the  ftatute, 
increafes  much  more  after  length  of  time,  and  therefore  are 
ftrong  objei^ions. 

The  undertaking  and  prornife  is  not  by  all  the  perfons  in- 
terefted,  but  by  one  only  ;  the  cafes  cited  are,  where  the  pro* 
mif^  is  made  by  the  perfon  folely  intercfted,  and  therefore  a 
'decree  to  make  the  eftate  liable,  would  be  to  affedl  perfons  no 
wa^y  concerned  in  the  firft  tranfaftion,  and  to  charge  him  wha 
.made  the  promife,  would  not  be  confiftent  with  the  intent  of 
the  teftator,  who  meant  only  to  charge  the  lands. 

Therefore  I  am  of  opinion,  the  decree  at  the  Rolls  was 
•autioUfly  made,  and  ought  to  be  afHrmed. 


Vw.  I.  Gg  (OOf     - 
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(C)  ^f  eicamirtiiiB toftneffciEidc  bcnceffe,  ana  tffaWifting 

tl)Cir  teftimotip  in  perpetuam  rei  roenioriaxQ. 
Jugu^ihe  gth,  1739. 

» tq.  Caf,  Abf.  The  Eari  of  Suffolk  v.  Gran  et  al'. 

79.  pi.  14. 

Cafe  20-^        T^  ^  ^  plaintifF  brought  his  bill  to  perpetuate  the  teftimMf 

brouhtto      A     of  witncffes  to  a  bond,  entered  into  by  the  plaintiff's 

perpcaia^cthc**   anceftor,  charging  that  the  defendant  Gr/#«,  whom  the  plain- 

tcftimonyofwit-  tiff  wanted  to  examine,  was  very  aged  and  infirm,  and  infified 

dhS^to  ^"^  ^"  ^^^  ^'*'»  ^^^^  ^^^  ^^"^  ^**  ^"^""^^  *"^®  ^"  *"  ufurious  con- 
ufonoosand  al-  tra£l,  the  defendant  being  to  have  lo/.  per  cent. 

legging  that  the 

defendant  Green,  whem  the  pltintift*  wanted  to  examine,  was  very  ated  and  infirm, 

Grten,  who  was  a  nominee  only  in  the  bond,  demurred,  at  the  bill  foogbt  to  fubje£^  him  to  a  pemlffi 
«ad  alfo  as  pUintiff  does  not  offer  to  pay  what  is  really  due. 

If  demuiter  had  ftopt  at  the  fiift  part,  it  would  have  berji  good,  btit  as  it  goes  to  the  perpetoattlig 
the  reftimony,  it  is  bad,  and  over-ruled^  bat  without  prejudice  to  the  defeodant*s  infiftiflg  on  the  (amc 
thing  by  way  of  anfwer* 

The  defendant  demurred,  for  that  the  bill  fought  tofubjea: 
him  to  a  penalty,  and  that,  on  the  plaintiff's  own  (hewing, 
there  was  a  great  fum  really  lent,  but  the  plaintiflF  does  not 
offer  to  pay  what  is  really  due  to  the  defendant. 

For  the  plaintiff  was  cited  the  cafe  of  Shirley  v.  Earl  Fir* 
rers^  3  IVms,  77.  where  a  bill  was  brought  to  perpetuate  the 
teftimony  of  a  witnefs,  for  fear  he  (hould  die  during  a  long 
vacation,  and  he  was  ordered  to  be  examined  de  beneejfe^  where 
the  thing  examined  into  lay  only  in  the  knowledge  of  the  wit- 
nefs, and  was  a  matter  of  great  importance,  ih^*  the  tuitnefs 
tuas  nst  proved  to  be  old  dnd  infirm. 

The  defendant  Green  was  only  a  nominee  in  the  bond^  and 
the  beneficial  intereft  in  one  Peers. 

Lord  Chancellor :  So  far  as  the  prefent  bill  prays  the  de- 
fendant to  put  in  an  anfwer,  fo  far  it  is  a  bill  of  difcovery, 
for  the  anfwer  muff  neceffarily  go  to  the  ufury  charged  in  the 
bill. 

The  defendants  have  demurred  to  fo  much  of  the  bill  as 
feeks  any  difcovery,  and  to  perpetuate  the  teftimony. 
A  trufte*  Las  as  As  to  the  firft  part,  that  it  wouTd  fubjed  the  defendants  td 
much  the  benefit  ^  penalty,  the  demurrer  is  proper,  and  if  it  had  gone  no  fur- 
oft  hi!  co«n,"  as  *^^''»  ^^^  *^^^'«  b<^^"  allowed  as  an  ufual  cafe.  For  as  to  the 
he  that  has  the  objeftioii,  that  the  defendant  Green  will  lofe  nothing  by  the 
equitable  int«r-^^  (J i(;covery,  as  he  has  no  intereft  ;  a  truftee  has  as  much  the 
^tru/w\nut\Ql'io  benefit  of  the  pleading  of  this  court,  as  he  that  has  the  cqui- 
bave  the  privilege  table  intereft,  nay,  the  cejluiqut  iruji  is  in  tilled  ;o  have  tbc 
•SeTruto.*'''     privilege  maintained  by  the  truftee. 

Sut 


kvtJinci^  WltmJiSf  and  Proof,  451 

fiut  as  to  the  other  part  of  perpetuating  the  teflimony,  the  AplaintiffJs  in* 
llemurrer  is  bad,  for  the  plaintiff  is  intitled  to  perpetuate  tef-  t'flcd  ^o  pcrpe- 
timony,  notwithftanding  his  not  offering  to  pay;  and   there  mony  of  witneffct 
is  no  certain  diftindion  laid  down,  where  a  man  is  forbid  to  to  an  ufurious 
perpetuate  teftimony,  as  to  perfonal  demands  againff  hiqifclf.  ^l^h"^d"°' h* 
So  far  as  this,  if  proved,  relates  to  the  lofs  of  the  debt,  fo  far  not  oflfering^by ' 
i  tmay  be  called  a  penalty ;  but   a  man   may  bring  a  bill  to  *^e  bin  to  pay. 
perpetuate  teilimony  in  many  cafes,  where  he  cannot  bring  a  brin^a"biLi  tT^ 
bill  for  relief,  without  waiving  the  penalty ;  as  in  wafte^  or  perpetuate  tef. 
in  th  cafi  of  a  forged  deedy  or  in  the  cafe  of  infurances  after ''^^"y  ^"  «»«ny 
commiffions  to  examine  witneffes  beyond  fea,  as  to  fraudulent  cannorbdSga 
loffes,  and  yet  in  many  cafes  fraudulent  loffes  are  fubje£t  to  a  bill  for  relief, 
penalty,  even  fometimes  felonious.     This  bill  is  to  perpetuate  jj^^^^^ir*^^'"*^ 
teftimony  to  a  plain  fad ;  what  the  confequence  of  that  fad  ytl^^Ul 
js^  is  of  another  confideration. 

This  demurrer,  being  bad  in  part,  muff  be  over-ruled,  for  A  demurrer  bad 
it  is  not  like  a  plea,  which  may  be  allowed  in  part  5  but  a  I"  P*"»  »J  ^°*!^ 
demurrer  bad  in  part  is  void  in  toiOy  and  cannot  be  feparated.  i"  w 'a^pleVT*  * 

His  Lordfhip  therefore  held  the  demurrer  to  be  infufficient, 
und  ordered  the  fame  to  be  over- ruled,  but  without  prejudice 
to  the  defendants  infifting  by  way  of  anfwer,  againft  making, 
any  difcovery  touching  the  ufurious  contrad,  charged  and 
i'uggefted  by  the  bill. 

.*/ 
NovembiT  the  I5tb,  i738t 

Brandlyn  v.  Ord. 

yidf  title  Pur  chafe  ^  under  the  divifion^    Of  Purchafen   without 

Hotici. 

(D)  jSDf  tl)e  fuftcicnc?  oj  ftifebilifu  of  a  toifncf*. 
Trinity  Term,   1738; 
Cotton  V.  Luttrell. 

^TTlHE  plaintiff's  counfel  objefted  to  the  evidence  of  Sir  Cafe  208. 

I      John  Chejhirij  as  his  wife  is  charged  with   fraud  and  Tho' a  wift  ii  * 
|SiaKpra£lices„  as  his  teftimony  might   be  fuppofed  to  go  in  defendant,  and 
favour  x>f  his  lady,  by  palliating  and  excufing  her  conduct,  in  fJ*JJJ|^nriMi- 
relation  to  the  procuring  her  hu(band  to  be  made  a  truftee  of  praaices,  y«r  th# 
the  whole  legal  eftate  under  the  late  Mr.  Cottons  fettlement  j  e^j^en""?^  |^« 
and  besides,  if  the  court  (hould  be  of  opinion  (he   has  been  admitted  wber/ 
guilty  of  a  fraud,  (he  will  be  liable  to  cofts,  and  his  evidence  ihe  mtereft  of  a 
vrill  be  favourable  to  her  with  refpeft  to  cofts,  and  will  be  j/i  third pci^fonftiaU 
fome  meafure  againft  the  rule,  that  a  hulband  ihall  not  ij^  P*  <^*''^'*'*^*  ' 
examined  for  or  againft  his  wife. 

Gga  TAt. 
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Mr.  Fazalerley  for  the  plaintiff  infiftcd,  that  there  is  nd 
cafe  extant,  where  the  rule  laid  down  here  ought  more  ftrongly 
to  prevail,  efpecially  where  there  is  fuch  clear  evidence  of 
fraud  againft  lady  Chejhire.  It  cannot  be  difputed,  if  flie  is 
liable,  but  that  the  hiifband,  where  the  wife  is  concerned, 
muft  be  likevi^ife  liable  ;  and  that  as  every  remainder  to  truf- 
tees  to  preferve  contingent  remainders,  is  a  veiled  one,  or  elfc 
would  be  bad,  Sir  John  Chejhire  is  concerned,  for  if  the  court 
fliould  determine  in  favour  of  the  plaintiff,  he,  as  haying  the 
legal  eftate,  muft  be  decreed  to  convey. 

The  obje<ftion  will  hold  ftill  ftronger  againft  lady  Cb*Jkire*s 
evidence,  becaufe  flic  is  concerned  in  intereft  in  the  event  of 
the  fuit,  as  (he  may,  or  may  not,  be  liable  to  cofts,  according 
as  the  court  fhall  determine  upon  the  merits  of  the  cafe. 

The  counfel  for  the  defendant  faid,  the  principal  queftron 
is,  Suppofing  that  Sir  John  Chejhire  ought  not  to  be  examrned 
where  the  wife  is  concerned,  yet,  whether  the  evidence,  both 
of  him  and  lady  Chejhire^  fliould  not  be  read,  as  here  is  a  third 
perfon  who  is  greatly  interefted  under  the  fettlement  of  Mr. 
Cotton^  and  can  produce  no  evidence  fo  material  as  Sir  John 
■  Chejhire's,  who  had  the  framing  and  perufing  of  the  whote 
conveyance. 

The  chief  cafe  relied  upon  for  the  defendants  was  Tyrrell* 
Nslt,  where  IVard  and  fVilbrahamy  truftees  through  the  whole 
eftate,  (Sir  John  Chejhire  being  only  a  truftee  to  preferve 
contingent  remainders),  were  charged  with  fraud,  and  yet  the 
court  of  King's  Bench,  upon  an  iffuc  of  fraud,  direSed  out  of 
Chancery,  admitted  them  upon  folemn  debate  to  be  examined. 
A  perfon  who  at  Lcrd  Chancellor :  The  reafon,  why  perfons  who  at  law  arc 
law  18  p"t  into         J.  jjjjQ  ^^^  fimukumy  are  yet  admitted  as  witnefles,    is,   that 

the  fimukum  mzy  r  j  y  j  r  i  i  rr     •     • 

bt  admitrrd  as  a  they  may  not  be  made  parties  to  a  caule  only  to  take  olt  their 
\vitnf*5,  that  he  eviidence  ;  but  notwithftanding  this,  if  there  rs  a  ftrong  evi- 
^dlfcnLnt^Tnh  ^^^^^  ^2>^^^^^  ^^^  J^^'^^^'^^  man,  that  he  is  particeps  criminisj 
to  take  otY  his  the  court  will  exclude  him  from  being  a  witnefs. 
evicjenre }  but  When  this  objeftion  was  firft  ftstrted,  I  muft  confefs  I  was 
that'^he^is'^Idr-  ^^^Y  doubiful,  whether  the  depofitions  of  Sir  John  Chejhire 
iicfpicriminhyht  and  X'iiA'j ,ChrJhire  ought  to  be  read ;  but,  upon  the  matters  being 
frp'  **^^.^^^"*^^^  fully  difcufled,  lam  of  opinion  that  the  obje<9:ion  goes  only 
witnefs.  *"^  *     ^o  their  credit,  and  not  their  competency. 

As  to  lady  Chejhire^  the  objeftion  depends  upon  thefe  con- 
fidcrations.  Whether  flie  has  been  prof)erIy  made  a  defendant: 
Now  I  will  not  fay  flie  has  improperly  been  made  a  defendant, 
becaufe  it  was  neceffary  in  order  to  a  difcovery  ;  but  it  was 
improper  ftie  (hould  be  brought  to  a  hearing,  for  fhe  is  no 
ways  concerned  in  intereft  in  the  event  of  this  fuit,  as  fhe 
was  barely  an  agent  for  Mrs.  Lutirel^  and  confequently  no 
decree  can   be  made  againft  her. 

I  will  not  fay  but  there  might  be  a  cafe,  where  it  was  nc- 
ccflary  to  bring  fuch  a  perlon  to  hearing  ;  as  fuppofe  / 
ibcuM^  by  {ta.vy<i^  oVkW\v\  ?l  conveyance  for  his  ov/n  benefit, 
whtre  '\t  ou^bl  vo  \\2iNe  Wv:\\  \\\  u\x^  viV^N^  v\\^\^  caiq^ht  be  a 


^>^ 
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But  this  is  a  bill  brought  merely  to  have  a  reconveyance  from 
the  perfon,  to  whom  it  is  alledged  the  eftate  is  fraudulently 
and  illegally  conveyed. 

But  if  there  is  no  decree  againft  lady  Chejhire^  how  is  it  pof- 
fible  that  cofts  (hould  be  given  againft  her,  for  if  (he  is  no  way 
concerned  in  intereft,  there  can  be  no  decree. 

The  confequence  of  this  is,  that  the  obje^Lion  goes  only  to 
her  credit,  and  not  to  her  competency. 

The  next  confideration  is  as  to  Sir  'yohn  Chejhire^  and  as  I 
ani  of  opinion  that  my  lady  Chjhire*s  depofition  Ihould  be  read, 
the  reading  his  depofition  is  a  confequence  of  it ;  for  it  would 
be  very  ftrange  to  reje<S  his  teftimony,  when  there  is  not  the 
Icaft  colour  to  fay,  that  he  is  concerned  in  the  fraud. 

I  do  not  know  any  cafe  in  this  court,  where  a  feme  covert  where  a  f^-mc 
has  beeh  guilty  of  a  fraud  folely,  without  the  hufband,   ^^^l^J^.'^T^l"^^^ 
where  he  has  no  benefit  at  all  from  it,  that  he  .(hould  fufFer,  lUdy  without 
it  would  be  extremely  hard  to  fay,  that  he  fliould  pay  cofts  ;  ^^^  hu/hind,  no 
I   know  of  no  precedent,  nor  do  I  believe  the  court  would  court's'making* 

do  it.  him  pay  cofts. 

Thcdepofitjonsof  Sir  JtfA«  and  lady  Chejhire  read  accordingly. 

(E)  Ualci^  ffje  fame  in  ttiwitv  as  at  ma. 
Michaelmas  term,   1737- 

Manning  v.  Lech  mere. 

T  ORD  ChanctlUr :  The  rules  as  to  evidence  arc  the  fame  Cafe  209. 
'^^  in  equity  as  at  law,  and  if  A,  was  not  admitted  as  a  wit-  The  rules  ast* 
nefs  at  the   trial  there,  becaufe  materially  concerned    in   '"- fJ^e""j^J^^^''*^8 
tereft,  the  fame  objcdion  will  hold  againft  reading  his  depo-  aHaw?*^^"  ^*^^ 
fition  here. 

There  are  many  cafes  where  leafes  are  granted  to  perfons,  Where  rwo icafes 
in  which  pofTeflion  upon  that  leafe,  ?nd  payment  of  rent,  fnaH  cinno't  "eaVone 
be  a  prefdmption  of  right  in  the  Icffbr,  till  a  better  is  fhewn  ;  ot  them,  till  you 
but  when  two  leafes  are  fet  up,  you  cannot  read   one  of  them,  ^/^  "^^^"^^  P?^\ 

.,,  »  1  rr  X  1         1  1      i'  feflion  under  that 

till  you  have  proved  poflelnon  under  that  lealc.  leafe. 

Receipts  for  rent  are  not  a  fufficient  evidence  of  a  title  in  the  '^•'  ^^^^  ut\tm 
Icflbr,*  uhlefs  he  proves  a6tiial  payment,  efpecially  where  the  yoJ..^au.^^J^ay- 
perfon  who  has  figned  the  receipt  is  living,  for  he  ought  to  mcnt  of  rent,  re- 
have  been  examined  in  the  caufu.  ceipts  alone  win 

not  CO. 

Where  thefe  are  old  rentals,  and  bailiffs  have  admitted  money  Bailiffs  rentals 
received  by  them,  thefe  rentals  arc  evidence  o^^hc  payment,  "^^'^1^^''^"^^  °^ 
Vecaufe  no  otl^er  can  be  had, 


K^v^t 
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STr.  At1c95«  —      ~ 

^W.'lV''  After  Hilary  term,  1736. 

607.  3Bur.i368. 
j3?o.&c.  1451^ 

1463,  &c.  The  Dutchefs  of  Marlborough  v.  Sir  Thomas  ff^iai* 

1719.  4.  Bur.  «» 

Bur  a7So.         j^  O  R  D  Chancellor  laid  it  down   in  this  cafe,  that  Maflert 

Cafe  2 1 0.     -I-/  in  Chancery  in  reports  which  are  fpecial,  are  not  to  fet 

^*^f'*'"^''*"' forth  the  evidence  with  their  opinions  upon  it,  but  only  to 

eery  in  reports       ^  ,.  ^^^^i-i  ri  '. 

arc  only  10  ftate  ftatc  the  bare  matter  of  faft,  for  the  judgment  of  the  court,  in 
Ure  mattciB  of  the  fame  manner  as  in  courts  of  law,  they  only  ftate  the  fads 
^^*  allowed  by  both  fides  in  a  fpecial  verdi£t,  but  never  meddle, 

with  any  part  of  the  evidence  on  either  fide. 


CAP.    XLVI. 

BeeaTr.Atk.  Cjccctt  1 020  91111  aumfnfffcatotis. 

Rep.  42, 43»  50» 

58'.  i  57,^63.  (A)  lSK!)o  are  intitleD  to  a  titftribtifion*    P.  454* 
^^^tii^M  ^^)  ^f  aominiaratioii,  to  toljom  fo  ht  grantcB.    P.  45^- 
pi.  98, 115,  t^ '  (C)  M  rcmewcB  bB  one  tfetutoi  0?  a»mimttwtoj  againS 
p^Hi,  aij^^p'i.    another,  anB  fjoto  fair  t^t  one  ©all  be  anftoerable  foj  tlie 

J70. 3011411,      btljcn    P.  4604 


(P;  Wfjat  Qail  be  alTeM,  P.  463- 
(£)  )$ule  lu^ere  a  bill  is  broust^  asfttnS  tm  mctttoi  of 
an  occfuto:.  P.  467. 


<m^ 


(A)  $Kfjo  are  intitleo  fo  a  oiSrtbuttoif. 

yune  the  30th,  1738. 

Ibttrant   and  frantti  his  wife,  adminiftrauix  1l    -,,  .    .*, 
of  ^wPrj/?a;W,  dcccafed J   f  JaintiSsi 

v<aic  XII, 
Aufitjandnc-    Thomas  Pnjiwood  and  Charlottt  Jnne  Priftwood'K 
feh^wsinthefamc      infants,  by  their  mother  and  guardian,  and  t  pefendantl« 

liqtially  intitle4 

vjidfcrtheftatutc     J N N E  Prejwood  died  inteftate,  and  letters  of  adminiftra* 

KoJigStofr;.  ^  t^o"  were  granted  to  the  ph'intiff  Franas  as  her  aunt,  and 

fcrefcntationherf>  one  of  her  heit  of  kin,  who  would  ^have  diftributed  the  per* 

fc  S^'aS    ^^^^  ^^^^^  ^^  ^^^  inttftate'$  flcxt  of  Icifii  according  to  tbeir  in*^ 


Cafe  aii. 
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terefts,  without /uit;  but  defendants  infifting  they  are  fe- 
verally  intitled  to  the  whole,  the  bill  is  brought  in  order  that 
an  account  may  be  taken  of  the  inteftate's  perfonal  eftate,  and 
that  the  (hares  of  all  perfons  may  be  afcertained,  and  the 
plaintiffs  in  right  of  /r^ff^/i  claim  one  third  of  the  perfonal 
eflate  for  their  own  ufe. 

The  defendants  Amhrofr  Rhodes  and  Elizabeth  his  wife  m^ 
fifted  that  in  cafe  the  plaintlfFs,  in  r'x^t  of  Frances j  are  in- 
titled  to  a  third,  they  in  right  of  the  defendant  Ekzabeth 
are  intitled  to  a  like  ihare,  fhe  being  the  plaintiff /r^^irri's 
only  After. 

The  defendants  Thomasj  and  Charlotte  Anne  Preftwoody  who 
arc  the  only  children  of  Thomas  Prefiweod  dcccsikdj  who  was 
the  only  brother  to  the  inteftate,  infift  that  they,  as  reprefen- 
tatives  of  their  father,  and  neareft  of  kin  to  the  inteftate,  are 
intitled  to  the  whole  perfonal  c^ftate. 

Lord ''Chancellor -y  As  by  our  computation  the  aunts  and  ne- 
phews are  in  equal  degree  of  relation  to  the  inteftate,  they  are 
equally  intitled  under  the  ftacute  of  diftributions,  and  no 
right  of  reprefentation  can  be  here  allowed,  and,  according  to 
the  authority  of  many  cafes,  they  are  to  take  per  capita^  and 
not  per  Jlirpesy  and  therefore  his  Lordfhip  dire£ted,  after  the 
iatisfadion  of  debts,  the  clear  furplus  of  the  inteflate's  per* 
fonal  eftate  to  be  divided  into  four  equal  parts,  one  fourth 
to  the  plaintiffs,  one  fourth  to  the  defendant  Thomas  Pneftuiood^ 
one  fourth  to  defendant  Charlotte  Anne  Prejlwood^  and  the 
remaining  fourth  to  the  defendant  Rhodes^  and  Elizabeth  his 
wife, 

Horrel  v.  White^  in  the  court  of  Exchequer^  and  Grainger  V. 
Grainger  before  Lord  Tabot,  were  cited. 

May  the  14th,  1739. 

Hans  Stanley^  Efq;  and  Elizabeth^  Anne^  and  ^ 

Sarah  Stanley   (his  fitters)   infants,  by  Ed-  V     Plaintiffs* 
ward  Hooper^  Efq;  their  next  friend,     —    3 

Phillippa  Stanley,  widow,  and  Anne  Stanley j  widow.    Defendants.    Cafe  2 \  2. 

'^^  mUhm  Stanly, 

^JirlL  L  lAMStanley  and  Anne  his  wife  had  two  fons,  G/#r^r*t".df "oJji^plJliS^; 
'^    znAHoby^  whofeverally  married  In  their  father's  life-time;  and  Hoby,  who 
TVilliam  the  father  dies,  Anne  his  wife  furvives  him,  George  af-  f^vcjaiiy  m.med 

life-time  5  WiUiam  the  father  diej,  Jun  hii  wife  furvive* him.   George  afterwardi  dies,  and  leave*  fever al 
children,  who  arc  ftill  living,  then  Hoby  diet  inteftate,  leaving  Pi>/i%»*   his  wife  poflrcncd  of  a  very 

.large  perfonal  eftate.  ..*,,.    #1     :.       j    ir 

The  children  of  George  bring  a  bill  againft  Phillippa,  who  has  adminiftted  to  her  hufband,  and  alio 

pgainft  Anne  their  grandmother,  infifting.  that,  as  the  reptcfentafives  of  their  father,  they  were  intit|.ed 

%*ith  their  grandmother  to  one  half  of  the  moiety  of  the  Jntcftatc's  eftate,  the  wife  being  mtitled  to  ibc 

•iher  moiety,  by  the  22  &  23  Car.  2.   f.  10.  .    «    ,       ,  .  1 

The  refiJue  of  the  inteftate'i  eljate.  after  farisfafl ion  of  debts,  direfted  to  be  divided  mto  4  equal 
parts,  two  fourths  thereof  to  be  rctainM  by  Fhillippa  the  inteftare*s  widow,  ore  oth.r  fourth  part  to  be 
paid  10  An»e  Stanley  the  inte^ate's  mother,  and  the  remaining  fourth  part  to  be  laid  out  in  S  u.hfea 
annuities,  in  the  name  of  the  accomptant  general,  fubje^t  lo  xh»  Older  of  the  couri,  I'or  the  benefit  ot 
IIk  children  of  Georggf  c<iually  lo  be  divided. 
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terwards  dies,  and  leaves  feveral  children,  who  are  ft?U  Hvitigf 
then  Hohy  dies  inUftate  (leaving  Pbillipa  his  wife)  poffeffed  bf 
a  very  large  perfonal  eftate.  , 

The  children  o^ George  bring  this  bill  zgzinU  PhilUppa,  who 
had  adminiftred  to  her  hufband,  and  alfo  againft  jinne  their 
grandmother,  infifting  that,  as  the  reprefentaiivcs  of  their  fa-i 
ther,  they  were  intitled  with  their  grandmother  to  one  half  of 
the  moiety  of  the  inteftate's  eftate,  the  wife  being  intitlc4 
to  the  other  moiety  by  22  £5?  23  Car.  2.  cap^  10. 

It  was  infifted  for  the  plaintiffs,  that  by  the  ftatute  of  I 
Jac.  7,  cap.  17.  fee.  7.  it  isena<fted,  that  if  after  the  death  of 
the  father  any  of  his  children  fhould  die  inteftate,  without 
wife  or  children  in  the  life  of  the  mother,  every  brother  and 
fitter,  and  the  reprefentatives  of  them,  ihall  have  an  equal  (hare 
with  the  mother. 

In  this  cafe  there  is  a  wife  left,  but  the  intent  of  the  aS  was 
to  put  the  inteftate's  brothers  and  fifters,  and  their  reprefen- 
tatives, in  the  fame  light  and  condition  with  the  mother  ;  fo 
that  whenever  the  mother  was  intitled,  the  brothers  and  ^fters, 
and  their  reprefefltatives  (per  Jiirpes)^  were  to  have  an  equal 
fhare  with  her,  and  cited  the  cafe  of  Keilway  v.  Keilway^  2 
JVms^  344,  Pafcb.  12  Geo.  which  was  as  follows  :  The  plain- 
tiff was  the  widow  and  adminiftratrix  of  one  that  died  inteftate 
having  no  children,  but  left  a  mother,  a  brother  and  fifter^ 
and  brother's  children,  and  it  was  decreed  the  wife  (hould  have 
a  moiety,  and  the  other  moiety  equally  to  the  mother,  brother 
and  fifter,  and  brother's  children,  (as  reprefentatives,  of  the 
fzt.herperjlirp€m)j  which  cafe  is  exa£lly  the  fame  with  the 
prcfent  in  every  circumftance,  except  that  in  the  prefent  cafe 
the  inteftate  had  no  brother  and  fifter  living  at  his  death,  which 
is  hot  material,  in  regard  that  the  children  of  the  brother 
take  by  way  of  reprefentation. 

It  was  infifted  for  the  defendant,  the  inteftate's  mother,  that 
thefe  ftatutes  are  to  receive  a  favourable  conftruftion  to  exclude 
reprefentaiyons  in  a  remote  degree,  in  refpecSt  of  collaterals^ 
agreeable  to  tl\e  cafe  of  Carter  v.  Crawley^  Raym.  496.  and  that 
the  words  in  the  ftatute  o^  James  are  in  the  conjunftive^  aad 
4||r  require  a  brother  or  fifter  to  be  in  ejfe^  as  well  as  reprefentatives 

of  brothers  and  fifters  to  make  a  cafe  within  that  ftatute. 
.     -        It  has  been  determined   that   when  the  intejiate  leaves  bro- 
tate  leaves  bro-    ^hers  or  fiflcrs  children,  and  no  brother  or  fifter,  fuch  children 
th^rs  or  fifters     take  pcT  capita^  as  next  of  kin,   and  not  by  reprefentation,  Eq» 
UoihlrorlL^^^  249.  fP'alJh  and  fFalJh-,  and  that  the  conftrudion  of 

thty  take  f>^r  *  thc  ftatutc  was  the  fame  if  a  man  died  leaving  aunts  and  nieces, 
capitals  next  of  ^nd  no  brother  or  fifter,  fuch  aunts  and  nieces  would  all  take 
repifcntati^n^/  P^^  ^-.^/^/V^,  and  the  nieces  could  not  tdkt  per  Jiirpes  i  and  yet  if 
So  if  he  died,  the  father  of  the  nieces  had  been  living,  he  would  have  taken 
leaving  aunts      x\^q  whole,   and  this  was  determined  in  the  cafe  of  Durant  and 

and  nieces,  and     n     n         j     *^  o  * 

„Q  bro.Jierdr      Prejl-wood,  June  ^0,  1738*- 

filier,  they  would  all  take  fer  cafita  j  but  if  the  father  of  the  niecet  had  been  living,  te  would  hare 
tjkea  tie  Hrhol;.  *  V\iU  atnt. 
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And  from  hence  it  was  argued,  that  as  there  was  no  brother 
or  fifter  of  the  inteftate  living,  if  the  plaintiffs  in  this  cafe 
took:  any  thing,  it  muft  be  neceffarily  per  capita^  and  not  by 
reprcfentatioh  ;  that  when  brothers  children  tzkt  per  capita^ 
they  mtift  neceffarily  take  as  next'of  kin,  becaufe,  as  they  arc 
not  in  equal  degree  with  the  inteftate's  mother,  they  could  not 
other  wife  take  at  all. 

And  it  was  further  urged,  that  if  they  were  intitled  by  re- 
prefentation,  it  might  be  carried  to  the  fourth  or  fifth  genera- 
tion, for  there  was  nothing  to  reftrain  it  in  this  a6t,  as  there 
was  in  the  ftatute  of  diftributions,  which  would  create  great 
confufioa  and  fractions  in  the  effaces  of  intejiates. 

Lard  Chancellor  :  There  are  two  queftions  in  this  cafe. 

firji^  Whether  the  plaintiffs,  who  are  the  nrphews  and 
nieces  of  the  inteftate,  fhall  (hare  with  the  inteftate*^ 
mother,  there  being  a  widow  of  the  inteftate  ? 

Secondly^  Suppofing  they  may  (hare,  notwithftanding  that 
objedion,  whether  they  can  come  in,  in  refpeft  that  there 
is  no  brother  or  ft  ft  er  of  the  inteftate  living  ? 

As  tothefirft,  it  is  djre<ftly  within  the  cafe  of  Keilway  zni  The  ftatute  of 
JCeilway,  and  I  am  fuisfied  with  the  reafon  of  that  cafe.  It  JietafuTe^o^^^^^ 
depei^d^  upon  ^he  conftruiStiqn  of  the  provifq  i|i  the  ftatute  oi  Jac.z  very  in. 
Jamis^  v^hich  is  very  incorredtly  penned,  and  fo  is  the  ftatute  *^°"*^yP*°"*^» 
of  diftributions  ;  and  therefore  a  conftrqdion  is  to  be  made '"tter  is  to'be 
upon  the  fecond  ftatute^  according  to  the  intent  and  meaning  conftrued accord- 
pftheleginaturc.  7^^^ 

Upon  the  ftatute  of  diftributions,  the  defcending  line  ex- 
cluded all  collaterals,  and  afterwards  went  to  the  next  of  kin  ; 
fo  that  the  father  or  mother  would  take  all.  As  fuppofe  a  rich 
citizen  died  intejlate^  his  ftiare  would  all  go  the  mother  \  there^^* 
f^^%  the  fubfequent  ftatute  intended  (he  fliould  have  a  provifion 
onlv  equal  with  a  brother  and  fifter  of  the  inteftate. 

As  to  the  fecond  queftion,  it  is  a  new  one^  for  the  inteftate 
bas  l«ft  no  brother  or  fifter  for  the  mother  to  collate,  or  fharc 
equally  with.  * 

The  cafe  of  Waljh  v.  Waljh  is  grounded  upon  the  ftatute  of 
Car.  2.  fee.  5.  The  words  of  the  adt  do  fuppofe  that  t'herc 
muft  be  fome  perfons  to  take  in  their  own  right,  and  others  in 
right  of  reprefentation  j  but  the  ftatute  otyames  2. .  is  of  a  dif- 
fierent  kind,  and  lets  in  another  perfbn. 

Here  is  a  mother  takes  an  original   fliare  in  her  own  right.  The  word  ««/ 
and  the  brothers  and  fifters  children  ^ake  as  i(  the  brother  and  jj^^^t^^^^'^f '*** 
lifter  were  living  ;  for  the  word  afid^  immediately  preceding  the  hnaed'larciyprc^ 
Wprds  the  reprejieniativesy  muft  be  conftrued  in  the  disjundlive,      cceding  t^e 

,  '       '     ^  words  tte  reprt^ 

J*.ntati'ves,  xpuft  be  conftrued  in  the  disjundtive* 

^?to  the  obje£iion,  thatfuch  reprefentation  might  be  carried  Thcpovlfoin 
to  feyeral  generations,  I  think  that  confequence  does  not  follow,  yJ^^fjJ'Jo be  in- 
corporated into  the  flatute  of  Chafia  where  it  fays,  that  reprrCpntatlons  ft^all  not  be  carried  bc^o^  Iw^* 
tbers  ai2d  fifttfrs  childrcB,     Th;;  rule  is,  that  fiaiutes  made ])j»i  f/arcria  fti3\\\ittQ\\^x>\tV>sWi'i»fcVtf5K5BKL 
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for  the  provifo  in  the  ftatute  oi  James  is  to  be  incorporated  into 
the  ftatute  of  Charles^  which  exprefsly  fays,  that  reprefentations 
(ball  not  be  carried  beyond  brothers  and  fifters  children ;  and 
this  is  agreeable  to  the  rule  my  Lord  HaU  lays  down  in  i  Pentr, 
that  ftatutes  made  pari  matiria  (hall  be  conftrued  into  one 
another. 

I  think  the  ftatute  of  T^m^x  intended  to  let  in  the  rule  of  the 
ctvil  law,  which  contained  three  lines,  afcending,  defcending, 
and  collateral ;  the  defcending  line  abfolutely  excluded  all 
others,  the  afcending  excluded  all  collaterals  except  brothers 
and  flfters,  and  they  took  alike. 

His  Lordjhip  therefore. ordered  the  refidue  of  the  inteftate's 
eftate,  after  fatisfadion  of  debts,  to  be  divided  into  four  equal 
parts,  and  two  fourth  parts  thereof  to  be  retained  by  the  defend^o 
^nt  Philippa  the  inteftate's  widow,  and  one  other  fourth  part  to 
be  paid  to  the  dckndAntJnm  Stanley,  the  inteftate's  mother,  and 
the  remaining  fourth  pait  to  be  laid  out  in  Soutb-Jia  znnuitics^ 
in  the  name  of  the  accomptant  general,  fubjed  to  the  order  of 
this  court,  for  the  benefit  of  the  plaintiiFs  the  infants,  equally 
to  be  divided « 

(B}  j£)f  aomtmSrattotr^  to  tofiom  to  be  granf ei^« 

May  the  i8th,  1737. 

^1^.  C»f.  Abi.  Cbarlis Humphrey^  adminiftrator  of  the  goods  un-^J 

4»^.  pi,  21.  adminiftred  of  his  fiftcr  Mary  Scariit^  widow  of  I  pi  .     .^ 

Is  ^\\V*  miliam  Scarlet,  and  formerly  the  wife  of  John  f  ^^*'"^'*- 

'^**  Ofiorneyiccezfedj       —             — —            J 

Thomas  Bullen,  and  Anne  his  wife,  adminiftratrixn 

of  the  faid  IVilliam  Scqrlety  who  was  admini-  (Defendants, 
ftrator  of  the  faid  Mary  Scarlet^  ■■..■       j 

Cafe  213,  jf  Survives  her  firft  hufbahd,  who  left  her  a  legacy,  and  in- 
y^.furvives  her  "   ^ermarries  with  B.     Shtf^dies,  the  legacy  being  unreceiv^ 

Frft  huftand,  cd  by  fi,  during  her  life,  but  after  her  death  he  took  out  admi- 
u*'*' ^*f^/^ d*  niftration  to  her,  but  died  himfelf  before  the  legacy  came  to  his 
the  ^acybeini*  bands,  and  his  adminiftrator  gets  it  in,  and  the  adminiftrator 
noreceived  by  df  bwis  non  of  the  wife  brings  his  bill  Xo  have  this  legacy,  re- 
£nddu?fn^hM  "'^^^  ^y  ^^^  adminiftrator  of  the  huft>and,  paid  over  to  him 
life,  but'after"  as  the  legal  reprefcntative  of  the  wife, 

|»cr  4c*tb  he  id-  .     ,      ,      ,^ 

fUnlfters,  and  diei  before  the  legacy  cani^  to  kn  hands  j  his  admlaiftrator  gete  It  in,  aad  the  admimflra* 

^•r  df  b^U  ttQM  of  the  wife  brings  this  bill  for  the  legacy. 

Equity  confiders  tfio  adminiftrator  de  honk  m*  as  a  truftee  for  the  adminiftrator  of  the  huAand,  wha 
having  an  abfolute  r^ght  by  f«rviving  his  wife,  hi«  adminiftrator  ought  to  have  the  ^>eiiefit  of  it. 

During  the  coverture,  hiifband  andr  wife  aiebqt  ooe  perfon  j  but  when  ihc  di»:s,  he  har  a  right  to  ad« 
l^ifjifter  wclwfiye  of  all  other  pcrfoni. 

Mr.  Attorney  General  for  the  plaintiff  contended,  that  a 
hufl)and  and  wife  in  law  arc  but  one  perfon,  and  confequently 
s^p  relation,  nor  incitled^  to  adminifter. 

2  Lori^ 
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hvri  Chancillcr:  During  the  coverture,  they  are  but  one  per* 
ton  i  but  when  that  coverture  is  diflblved  by  the  death  of  the 
wife,  the  hufband  is  certainly  the  next  friend  and  neareft  rela- 
tion, and  has  a  right  to  adminifter  exclufive  of  all  other  perfons; 
At  common  law  no  perfon  at  all  had  a  right  to  adm^nifter,  but 
it  was  in  the  bread  of  the  ordinary  to  grant  it  to  whom  he 
pleafed,  till  the  ftatute  of  the  2iftof  Hen.  8.  which  gave  it  to  the 
next  of  kin ;  and  if  there  were  perfons  of  equal  kin,  which  ever 
took  out  adminiftration  was  intitled  to  the  furplus ;  and  for 
this  reafon  the  ftatute  of  diftribution  was  made,  in  order  to  pre* 
vent  this  injuftice,  and  to  oblige  the  adminiftrator  to  diftribute. 

The  queftion  here  is,  Whether  the  adminiftrator  ^  honis  mit 
of  the  wife,  or  the  adminifirator  of  the  hufband,  is  intitled  to 
this  legacy  ? 

I  think  clearly  it  was  a  vetted  intereft  in  the  hufband,  and 
therefore  his  adminiftrator,  as  his  reprefentative,  is  intitled  to 
if,  without  being  obliged  to  make  diftribution;  for  the  hufband 
is  not  within  the  equity  of  the  ftatute,  and  it  is  explained  be- 
iides  by  the  laft  claufe  in  the  ftatute  of  frauds  and  perjuries^ 
ffc.  25.  "  And  for  the  explaining  an  aft  of  this  prefent  par- 
*'  liament,  intitledj  An  a^  for  the  better  fettling  of  inteftates 
^^  eftates,  be  it  declared,  that  neither  the  faid  aft,  nor  any 
^'  thing  therein  contained,  (hall  be  cpnfirued  to  extend  to  the 
**  eftates  of  feme  coverts  that  {hall  die  inteftate,  but  that  their 
**  hufbands  may  demand,  and  have  adminiftration  of  their 
*^  rights,  credits,  and  other  perfonal  eftates,  and  recover  and 
^'  enjoy  the  fame,  as  they  might  have  done  before  the  making 
"  of  the  faid  aft." 

Notwithftanding  by  the  rules  of  th^  common  law  the  admi* 
tiiftrator  of  the  wife  is  intitled  to  it,  being  a  chofi  in  aHidn^  not 
received  or  got  in  by  the  hufband  in  his  life-time,  yet  equity 
will  confider  fuch  adminiftrator  as  a  truftee  for  the  adminiftra- 
tor of  the  hufband,  for  the  hufband  having  an  abfolute  right  to 
it  by  furviviljg  his  wife,  his  adminiftrator  ought  to  have  the  be* 
nefitofit;  and  therefore  the  plaintiff's  bringing  this  bill  is  a 
breach  of  truft,  and  I  difmifs  it  with  cofts,  and  decreed  accord^- 
ingly.  For  the  plaintiff  was  cited  Burmt  V.  Kinafien* ^^nd  for 
the  defendant  Huntley  v.  Grijjth  f. 

#  f.  m  Han^  tit.  mAvaz  Vttn.  402^  ^l-  Mo,  4|1> 
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(C)  iTf  rcmcuiw  bpone  crctuto;  oj  aiiminitttatoj  agafntt 
anotljcr,  anD  Ijoto  far  one  n;ttU  be  aiif tocraWe  for  t|?e  otljcr- 

November  the  ythy  1737. 
Hudfon  V.  Hudfon. 

Cafe  214.  ^OHN  Hud/on  dying  inteftatc,  and  unmarried,  letters  of 
The  plaintiff  and  J^  adminiftration  to  him  were  granted  to  the  plaintiff  and  one 
H^^H  admini-  Jff^tlliam  Hudfofty  who  prevailed  on  the  plaintiff  to  join  and 
Sn^^^wer'thld^I  execute  feveral  letters  of  attorney  to  the  defendant  Benjamin 
fwd^msbylet-  Hudfon^  then  in  Flandirs,  and  alfo  to  another  defendant  J^/i 
ten  of  attorney  ffg^jj},„^  then  in  London^  impowering  them  to  get  in  tbecffcds 
tcftStM^effcas"  of  the  intefldtc.  After  the  defendants  had  received  fomeof  the 
in  Flanders,  iv.  inteflatcs  cftatcs  and  efFe£ts,  ff^illiam  Hudfon^  joint  adminiftra* 
H.  afterwards  ^^^  ^j^j^  ^|^^  plaintiff,  fcttlcs  an  account  with  the  defendants, 
rount'with*hcm,  who  were  his  fons,  receives  the  balance,  and  gives  them  a 
leccives the ba.  general  releafe,  and  then  dies;  afterwards  the  furviving  admi- 
^n^^^rlraf*,  Hiflrator  filed  his  bill  to  fet  afide  the  defendant's  flated  account 
fnd  then  dies.*  and  the  releafes,  and  to  have  fatisfadioh,  fuggcfling  that  they 
The  plaintiff,  as  Q^g^t  pot  to  bind  him,  being  fettled  without  his  privity.  The 
Sfbltof/prTj^i  defendants,  in  their  anfwer,  infilled  on  the  ftated  accounts  and 
the  ftated  ac-  releafe ;  and  the  queflion  was,  If  the  releafe  would  bar  the  fur* 
rr'rrajbl'fet  viving  adminiftrator  ? 

icitlcd  without  his  privity.  One  adminiftrator  cannot  releafe  a  debt  fo  as  to  bind  his  feHow,  otherwlfe  vi 
to  an  executor,  tor  each  intircly  reprefenis  the  teftator  ;  but  the  releafe  of  one  adminiftrator  may  bar 
both  if  rcleafce  is  accountable  to  them  in  their  own  ripht,  and  not  as  adminiftraiois.  The  releafes  heic 
htiug  unfairly  obtained,  though  effcdu  A  in  law,  were  fet  afide  in  equity. 

Lord  Chancellor  :  There  arc  two  queftions  in  this  cafe  which 
are  n)ercly  matters  of  law. 

/Vr/?,  Whether  a  releafe  of  a  debt,  or  conveyance  of  a  term 
by   one    adminiftrator,    will   bind    his  companion  where 
there  is  a  jointadminif^cation  granted  ? 
Secondly^  Whether  the  defendants  a6ting,  and  colle£ring  part 
of  the  eflate  under  a  letter  of  attorney  from  both  the  ad- 
miniftrators,  will  vary  the  cafe  ? 
jIs  to  the  fir  ft  pointy  I   am  of  opinion   that  o^ie  adminiftrator 
cannot  releafe  a  debt,  or  convey  an  intereft,  fo  as  to  bind  the 
other,  and  that  the  cafe  of  an  adminiftrator  differs  from  that  of 
an  executor. 

It  is  certain  that  executors  have  fuch  a  power,  and  the  rea- 
fon  is,  that  each  executor  is  confidered  as  intircly  reprefenting 
the  teftator.  If  an  adlion  is  brought  againft  joint  executorS| 
who  plead  different  pleas,  fome  books  fay,  that  plea  fball  be 
received  which  is  moft  for  the  benefic  of  the  teftator's  effefis, 
and  this  fticws  e2Lc\\  ^k^cuVqi  tcv^nj  ^\^^<\  'wvVx'^K^Qt*  his  teftator. 

1  \^nJJv 
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But  the  cafe  of  executors  differs  effentially  from  that  of  ad-  The  Intcrcft  o^ 
tniniftrators  ;  executors  receive   all   their  power  and   intereft  ^"^^^J^^^YhV' '* 
from  the  teftator,  and  though  before  they  can  maintaih  an  ac-  probate,  but  from 
tion  they  muft  prove  the  will,  yet  the  probate  is  only  a  de-  ^^  teftator, 
claration  of  the  proper  court  that  ihey  arc  executors,  which  by  reieafcTdebt""w 
i\i^\^^  oi  Scotland  is  called  conRrming  the  executors  to  the  affign  a  term  be- 
teftator,  and  is  the  fame  in  efFed  as  is  done  here,  and  ftill  the  *^orc  probate. 
intereft  arifes  not  from  the  probate,  but  from  the   teftator  j 
therefore  an  executor  may  releale  a  debt,  or  affign  a  term  be* 
fore  probate,  and  if  after   probate  he  fues  for  the  fame,   the 
precedent  adi  done  by  him  may  be  pleaded  in  bar  :    If  an  exe- 
cutor appoints  another  to  be  his  executor,   and  dies,  he  is  im- 
mediate reprefentative  to  the  firft  teftator,  but  on  the  death  of 
an  adminiftrator,  his  whole  intereft  determines,  and  admini- 
ftration  de  bonis  non,  ^c.  muft  be  granted. 

So  if  a  creditor  ifiakes  his  debtor  his  executor,   the  debt  is  l<^a  debtor  !>e 
totally  cxtinguiflied,  and  cannot  be  revived,   though  the  exe-  Jhe*debtistota7i 
cuter  (hould  afterwards  die  inteftate,  and  adminiftration  de  bonis  excinguifhed, 
notty  f^c.  of  the  firft  teftator  ihould  be  granted  :  But  if  a  debtor  ^h«rwifcif  he 
be  appointed  adminiftrator,  that  is  no  extinguishment  of  the  mii^fbTtor^  for' 
debt,  but  a  fufpenfion  of  the  a£^ion,  and  his  reprefentative  on  «  js  noextin- 
his  death  would  be  chargeable  at  the  fuit  of  the  adminiftrator  e"'^"»«n«  «/tlie 

jf«  r^  ri^-n-n  n»/  ,^   j^  debt,  but  a  fuf- 

de  b$nts  non^  iffc,   of  the  hrit  inteitate,  balk,  iqq.     0  Co,  135.  pei.fion  of  th©. 
Thefc  cafes  evince  the  different  foundations  on  which  the  rJ'ghts  ^ftion,  and  his 
of  executors  and  adminiftrators  depend,  the  power  of  the  latter  J^^"^*^^^^^^^ 
•  arifing  wholly  from  the  ordinary,  of  the  former  from  the  tef-  fuitofihead- 

tZtOr»  '  miniftrJtor  de 

bonis  non,  Cs^c.  of 

the  firft  inteftate. 

,    .  The  right  of  executors  and  adminiftrators  dependi  on  different  foundations,  the  latter  ariling  from  the 

Ordinary,  the  Ibrmcr  from  the  teftator. 

The  right  of  an  adminiftrator  is  exprefleJ  fodifFerently  iir  the  -An adminiftra- 
books,  as  if  they  were  at  a  lofs  how  to  defcribe  it.     In  8  Co.  ^'^^  P^^P"iy  ^e- 

»     •     •  1!     I  1       •  1  /-      »  1      .    -n  1         """'  a  private 

135.  a.  It  IS  called  an  authority,  becauie  the  adminiftrator  has  office  of  truft, 
nothing  to  his  own  ufe  j   in  Vaughan  182.  it  is  with  greater  pro-  ^^^^%  "^^^«  *h^" 
priety  called  a  private  office  of  truft,  for  it  is  more  than  a  bare  ana^y*et^i*eVs°thii'a 
authority,  and  lefs   than   the  intereft  of  an  executor,   which  the  intereft  of 
feems  to  have  been  the  foundation  of  Lord  Cowper's  opinion  in  *"  executor. 
2/^r«.  514. 

If  therefore  an  adminiftration  be  in  the  nature  of  an  office, 
"what  will  the  confequence  be  in  the  prefent  cafe?  for  if  an 
office  is  granted  to  two,  they  niuft  join  in  the  executing  the 
adts  of  the  office,  and  one  cannot  adt  unlefs  in  the  name  of 
both,  and  on  this  kind  of  reafoning  the  prefent  cafe  will  depend. 

There  has  been  no  cafe  cited  txccpt  Dyer  339.  and  Co,  143, 
i.  which  turns  on  the  repeal  of  letters  of  aduimiftration,  but  I 
have  the  opinion  of  a  very  great  man.  Lord  Bacon  in  his  £/^- 
ments^  ^th  Vol,  new  Edit,  p.  83.  which  feems  to  correfpond 
with  mine  as  to  the  nature  of  the  difltrent  rights  of  executors 
and  adminiftrators,  therefore  1  think  the  relcafc  of  on^  admi- 
niftrator will  not  bar  the  other. 
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A  fwroo  aAing 
ttader  a  letter  of 
•ttotoey  from 
adminiftratcrt 
VMjr  be  ftie^  by 
thick  in  tbetr 
•«o  right  as  a 
WlifForreceiT- 
tr,  and  need  not 
name  themfelvet 
adaioiihratorts 


ThoogK  adminU 
Arators  in  trover 
mij  name  them- 
Mvct  fo,  yet 
tliey  need  not  do 
it«  for  they  may 
Ibe  in  their  own 
liljht. 


Wkcr«oiiead« 

•dminiftrator 
diet}  the  right 
liinrives  without 
Bcw  ktrera  of 
adniniftratioii. 


Exicut$rf  and  Jdmlniftratorf., 

The  next  queftion  is  of  another  confideration,  whether  the 
defendants  having  a£led  under  the  letters  of  attorney  of  both 
adminiftrators,  and  being  therefore  accountable  to  themfelves 
in  their  own  right,  and  not  as  adminiftrators,  the  releafe  of  one 
may  not  bar  both,  and  I  think  it  may. 

The  cafes  confider  them  as  reprefenting  the  inteftate,  and 
fuing  in  that  right,  where  they  muft  name  themfelves  admini- 
ftrators,  and  fo  fays  Lord  Bacon ;  but  here  both  adminiftrators 
execute  a4etter  of  attorney,  to  impower  the  defendants  to  colled 
the  eSe£ls,  and  receive  the  inteftate's  debts,  and  fo  far  as 
they  have  aded  under  that  authority,  they  are  anfwerable  to  the 
adminiftrators  in  their  own  right,  and  might  be  charged  as  their 
bailifFs  and  receivers,  and  they  need  not  name  themfelves  ad** 
miniftrators,  and  if  nonfuited,  they  muft  pay  cofts  as  fuing  in 
jure  proprie* 

If  there  is  a  joint  debt  owing  to  two,  stud  one  releafes,  the 
adion  is  gone,  whether  it  arifes  on  bond,  or  fimple  contra^  - 

It  has  been  faid,  that  fome  part  of  the  inteflmte*s  eftate  has 
been  received  by  the  defendants  in  fpecie,  upon  which  the  right 
of  adminiftration  ihould  fubfift  ;  but  I  apprehend  in  fuch  cafe 
the  releafe  of  one  adminiftrator  would  be  a  bar,  for  thofe  things 
were  in  efFed  delivered  to  them  by  the  adminiftrators  them- 
felves, for  which  they  muft  fue  in  their  own  right,  and  there- 
fore the  releafe  of  one  bars  the  other  ;  for  tho*  in  trover  they 
may  name  themfelves  adminiftrators,  yet  they  need  not  do  it. 

Then  the  queftion  is.  What  a  court  of  equity  will  do  with  a 
releafe  that  is  eiFeflual  at  law?  If  it  was  unfair  and  collufive, 
a  court  of  equity  ought  to  fet  it  afide,  and  upon  the  evidence 
here,  the  releafes  appearing  to  be  unfairly  obtained,  were  fct 
afide.  ♦ 

And  as  to  the  defendants  Benjamin  and  Jofeph  Hud/on^  his 
Lordfliip  declared  that  the  plaintiff*  is  not  bound  by  the  ac** 
counts  ftated,  and  the  releafes  executed  by  their  father,  from 
demanding  an  account  againft  them  in  a  court  of  equity,  an^ 
therefore  an  account  was  directed  accordingly, 

N.  B.  When  this  cafe  of  Hudfon  v.  Hudfin  came  before 
Lord  Talboty  on  a  plea  of  a  ftated  account,  and  the  releafe, 
beheld,  that  if  one  adminiftrator  dies,  the  right  of  admi- 
ftration  would  furvive  without  new  letters  of  adminiftra^ 
tion.     Vide  2  Fern.  514, 


(D)  mt^jt 
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(D)  W^at  Qall  be  a(rct0. 
Michaelmas  Tcrrh,  1737* 

Foxy.   Fax.  itq.Caf.tbN 

501.  pi.  39. 

<^  Mortgaged  his  eftate  to  the  defendant,  who  paid  no  mo-  Cafe  215. 
^^*    ncy  in  confideration  of  the  mortgage^  but  gave  A:  a  bond  ^  mortgaged  Wt 
for  130/.  jf.  afterwards  makes  the  defendant  his  executor:  eftate  to  *.wha 
The  heir  of  J.  brings  his  bill  to  have  the  real  eftate  exonerat-  ^f  ^^"^^ 
cd,  coniidering  this  bond  as  aflets  in  the  bands  of  the  de- fort3o/.  ^.  af« 

feodant.  terwards  Baakei 

B^  his  executor. 


Lwrd  CbanctUor^  Notwithftanding  at  Common  law  the  mak-  Tfaedebt* 


not 


Ingan  obligor  executor  extinguiihes  his  debt,  yet  in  this  cafe  extinguiilKd  ia 
the  bond  (hall  be  confidered  as  aflets  in  the  hand  of  the  defend-  ^Siui^f- 
ant  the  executor,  and  applied,  after  the  payment  of  funeral  ex- 
pences  and  legacies,  to  the  exoneration  of  the  real  eftate  in  fa« 
TOur  of  the  heir. 

November  the  1 3th ,   1738. 

Nugent  V.  Gifford  and  others. 

THE  bill  was  brought  againft  fome  of  the  defendants,  as  Cafe  2t6» 
truftees  of  a  mortgage  term  for  an  afSgnment,  and  againft  An  executor  «f< 
Others  to  difcover  what  intereft  they  had  in  the  premifles.  ^^*  ****'  • 

It  appeared  that  the  mortgage  in  queftion,  was  a  mortgage  "*hi8  t!fta»r  c» 
term  to  truftees  in  truft  for  Sir  Richard  Billings  the  teftator,  and  A,  asafatisftt* 

Mt*  Arundell  executor  of  Sir  Richard  had  afSgned  this  mortgage  V°"  °^  *  ^f ' 

•  i-«/r  r-rci*         r  11       J         ^  ^    dueto-^.  froa 

term  to  the  plaintiit,  as  a  latisfaction  for  a  debt  due  from  the  executor^ 

Mr.  Arundel  to  the  plaintiff.  this  is  t  good 

The  queftion  was.  If  fuch  affignment  was  good  againft  the  ^^XuTaA'uto 

daughters  of  Sir  Richard  Billings^  who  were  creditors  under  the  beneiltof  it  t- 

marriaee  fettlement,  and  alfo  to  whom  the  truftees  Ihould  affien  gainftthedaugj^^ 

^.      1     ®i     11  ^  ®     ters  of  the  tef- 

thc  legal  eftate.  «.      .     ,     .  tator,whowcr. 

Lard  CbancelUr  :  The  queftion  is.  If  the  two  daughters,  who  creditors  under  • 
arc  allowed  to  be  creditors,  are  intitled  to  follow  this  mortgage  ™»'^"«8«  ^e«i«* 
term  (in  the  hands  of  the  plaintiiF  as  aftignee  of  it)  as  fpecifick°^  * 
aflets. 

I  am  of  opinion  they  are  not,  but  that  the  plaintiff  is  intitled 
to  the  benefit  of  fuch  a/Iignment  by  the  executor. 

At  law  the  executor  has  a  power  to  difpofe  of,  and  alien  the  At  lawanexe* 
aflets  of  the  teftator,  and  when  they  arc  aliened,  no  creditor  by  wo'  n»y  «ii«t 
law  can  follow  them,  for  the  demand  of  a  creditor  is  only  a  per-  Jeftator^and 
fonal  demand  againft  the  executor,  in  refped  of  the  aflets  come  when  aliened,  no 
to  his  hands,  but  no  lien  on  the  aflfets  :  This  court  will  indeed  creditor  can  foi- 

them,  and  where 
the  alienation  is  for  a  valuable  coofideration,  this  court  fuffers  it  a^  w<(V^«xNaK«v 
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follow  aflets  upon  voluntary  alienations  hy  collufion  of  the 

executor ;  but  if  the  alienation  is  for  a  valuable  conjideratlon^ 

unlefs  fraud  is  proved,  this  court  fuffers  it  as  well  as  at  law^ 

and  will  not  controul  it,  for  a  purchafer  from  an  executor,  has 

no  power  of  knowing  the  debts  of  the  teftator ;  and  if  this 

court,  upon  the  appearance  of  debts  afterwards,  would  controul 

fuch  purchafers,  no  body  would  Venture  to  deal  with  executors. 

//  is  ohjeiledfirft^  That  thefe  were  the  equitable  afiets  of  Sir 

Richard  Billings^  and  that  the  plaintiff  purchafed   nothing  but 

an  equitable  intereft,  burthened  with  all  the  equity  in  the  bands 

of  the  perfon  frooi  whom  he  purchafed. 

Kodiflferencein       ^ut  that  is  a  rule  only  where  there  is  a  lien  on  the  thing  it- 

this  court  be-     felf,  and  I  know  no  difference  in  this  court,  between  the  power 

tween  ihc  power  ^  ^^  executor  to  difpofe  of  equitable  and  legal  afTets. 

of  annecotor  CO        ,—  7    f   r,-       •      t»i_       *l        rr    '  it*       t^ 

difpofe  of  equiu-  ^  Tit  jecond  objecfion  is,  1  nat  the  aiugnee  took  this  amgnment 
ble  aodlesal  with  notice,  that  it  was  the  teftamentary  afTets  of  Sir  JRUberd 
•^^  Billinis. 

But  if  this  was  fufficient  to  afFe£t  it,  it  would  iffeSk  every 
purchafe  from  an  executor,  becaufe  every  fuch  purchafer  muft 
have  fuch  notice. 

The  third  objecfion  is,  That  this  is  a  devajlavity  becaufe  the 
confideration  was  a  debt  of  the  executor's  own. 
Anaffignmcnt  ^"'  ^  know  no  rule  in  this  court  to  warrant  thatf  neither  is 
by  an  executor  of  there  any  difference  between  this  and  money  paid  down,  pro- 
Bteftator's  aflfets  yided  it  be  done  h§na  fide^  a  fum  of  money  bond  fide  duej^  is  as 
W  rfunTof  °  go^  ^^^  valuable  a  confideration  as  any. 
monty  horidjide  The  only  authorities  relied  on  tivt  Crane  y.  Drake ^  2  Fern. 
lu  We^  wnfi-  ^'^-  *"^  *  ^^^^^  ^'  ^^A»J>  Prec.  in  Eq.  431.  the  firfl  greatly 
4eratfon«"for  differs  from  the  prefent  cafe,  there  being  exprefs  notice  of  a 
money  paid  debt  from  the  teftator,  flill  unfatisfied,  and  a  contrivance  be- 
down.  tween  the  purchafer  and  the  executor,  to  defeat  a  juft  debt,  and 

iiTl'^H^8**i^x^*  *^  ^°^^  Chancellor  id\^y  the  defendant  was  a  party  to,  and  con- 
duct. 3x9.        triving  a  devajiavit. 

Here  was  no  notice  of  any  debts  due  from  the  teftator,  for  it 
is  fworn  in  the  anfwer,  that  Sir  Richard  Billings  died  worth 
40,000  /.  and  this  was  a  debt  under  a  fettlement,  which  is  a 
private  tranfaftion  in  the  family. 

As  to  the  cafe  of  Paget  v.  Hojkins^  that  was  a  grofs  fum  com- 
puted by  the  wife  as  her  (hare  of  her  former  hufband's  eflate, 
according  to  the  ciiflom  of  London^  and.  taken  by  the  hufband, 
fubjedt  to  that  account. 

Thefe  are  the  only  authorities,  and  both  different  from  the 
prefent  cafes  ^^^^  I  think  therefore  is  a  good  alienation,  and  the 
plaintiff  ought  to  have  the  benefit  of  it. 


Novemkf 
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November  the  30th,  1739.     At  the  Rolls. 

ydhn  Hinton  and  others,  creditors  of  Ediv'ard  Toj^    Plaintiffs^ 

fjekty  Tcj^ij  Wliiiam  Broughton  the  eldef,  f^tUiam't 

BroUghien  the  younger,  Sarab  Broughtoti^  and  (DiifendantSi 
Anne  Broughioni  J 

BY  articles  of  agreement  dated  the  abth  of  Jprit  1723,  be-   Cafe  21  j^; 
fore  the  marriage  ot  EdiVard  Te]^e  mth  Mary  broughton^  it  Before  thcmar- 
was  declared  and  agreed  that  300/.  part  of  450/.  charged  upon  ^^g"*^-^^"^^ 
an  eftate  of  dodor  Broughton^   and  d^Vifed  by  bim  to  the  faid  ^^^^^  ,t  ^H 
M^ry  bis  daughter,   (hould  remain  a  charge  upon  the  land,  till  agreed  thac  300Z. 
it  could  belaid  out  in  the  purchafc.  of  lands  of  inheritance,  ;||{j'*„',°;*^^^^ 
which  ihpuld  be  fettled  in  truft  for  tdward  Toye  for  life,  andpArchafeofiandj^ 
after  bis  deceafe,  in  truft  for  Mary  Broughton  tor  life,  in  aug-^^"'^^^«"^»a 
iBcotatioii  of  her  jointure,  with  other  limitations  for  the  benefit^"  ^^Jij^^o'^y 
of  the  younger  children  of  Edward  and  Mary,  and  for  want  of  Mary  Brougbnk 
fuch  ifliie,  to  the  ufe  of  fuch  perfon  and  perfons,  and  for  f"ch  J^J^[j*^»"^J» 
rftaces  as  the  faid  Mary  Broughton^  the  younger,  (hould  by  any  totheufe  of  foch 
deed  in  writing  dired  or  appoint,  and  for  want  of  fuch  direction,  perfon,  «nd  for 
to  the  right  heirs  of  Mary  Broughton  for  ever.  af  (houid  by 

ahy  deed  dire£fc 
or  tppoint,  and  for  want  of  fuch  tppoiiktmebV,  to  her  right  heirs  for  cver^ 
Mtry  by  deed  poll  appointt  the  300/.  to  be  pard  to  her  hufband>  to  be  employed  bjf  JUm  to  Aich  chari- 
aaUe  uiesy  or  other  intents  and  purpofes  as  he  ihould  think  fit. 

Edward  Ttyihy  wiU  deviiJet  to  the  defendants  WiWam,  Sarah,  ia6  jinne  Srourhmi,  tool  apiece, 
being  the  iiion:^  (charged  oh  the  eftatft  of  hii  #ifeS  Yather,  *ttd  declared  iJn  his  iVill,  that  fuch  difpofitioa 
'%ftS  in  ^rfuante  of  her  diredlions. 

Tkecreditori  o^  Edward  Tojftbtmg  their  bill  to  have  the  300/.  applied  to  the  payment  of  his  dcbtt| 
m$  a  part  of  his  affets. 

This  is  hot  a  naked  powtr  onfy  Co  tonvey  to  charitable  ufbs,  but  ^ght  to  be  <((9hfidered  as  a  ptrt  <if 
tkt  albtt  of  Edward  1}ye^  and  applied  in  fayititot  of  his  debts. 

After  marriage,  Alary  the  Wife  of  Ediut&d  Toye,  by  ()eed  poU 
dated  the  4th  of  May  1736,  did  appoint  the  300/.  to  be  paid  to 
he^  bitjlband  the  faid  Edward  Toye^  to  he  employed  hy  him  to  fitch  cba^ 
ritdAli  nfet^  or  other  purpojet  and  intents  as  hejhould  think  fit. 

.  £dward  ToyOf  there  being  no  iffue  of  the  marriage^  by  his  will^ 
after  other  bequefts^  devifes  to  the  defendants,  H^tlliam  BroughtoH 
the  younger,  Sarah  Bronghion^  and  Anne  Broughton^  one  hundred 
pounds  a-^piece,  being  the  money  charged  on  the  eftate  of  ff^ti^ 
/mm  Br««j^i6/0ir  his  brother-in-law,  and  fettled  on  the  teftatojt 
by  his  late  wife,  and  dechred  in  his  will,  that  fueh  difpofttion 
liras  in  purfuance  of  the  diredion  of  his  dear  wife* 

Oil  the  loth  of  ^^t;.  1736^  Edward  Toye ^xcAi^  leaving  Henr) 
Toye  bis  only  fon  and  hetr)  the  devifees  of  the  300/.  are  the 
three  childreoof  a  poor  clergyman  uni^rovided  fgjr^  and  brotbef 
tt»  ^tffjLthe  wife  of  the  ttftator« 

Vol..  t  H  h  Tm 


4^6  Exmi9fs  mi  JUtmnifiratml 

The  creditors  of  Edwmrd  fiye  brought  this  bill  to  have  the 
three  hundred  pounds  applied  to  the  payment  of  his  debts,  as  a 
part  of  his  aflets. 

The  defendants  infifted  that  Edward  T^jg  had  only  a  naked 
power  Co  convey  this  fum  to  fome  charitable  ufes,  purfuant  td 
the  appointment  of  the  wife,  and  that  the  will  (ball  be  taken  as 
an  executioo  of  fuch  power,  and  is  a  difpofition  to  a  charity  ac- 
cording to  that  appointment,  and  not  liable  to  pay  the  teftator's 
debts. 
(#;  Mr.  Vtnuj.      MoftiT  $ftli  R$tts  (a) :  The  queftion  if.  Whether  Mary  thf 
Theittwonly    wife  of  Eskvord  Tg^i  confidered  him  as  a  truflee  of  the  300/. 
M^ini!!j^%  and  a  bare  inftniment  to  convey  to  other  perfoos,  or  whether  be 
SioM*f  owA    had  the  owmrJUp  ?  If  it  be  his  own  property,  ceruinly  no  a£b 
yif^^/^^^^.  of  his  could  difpofe  of  a  creditor's  right :  If  a  man  has  the  ufe 
^^,  '!StZ  of  a  thing,  (and  he  plainly  was  intided  to  it  for  his  life  in  all 
rifiKof  rcpra-    events),  and  the  power  of  givine  it  to  whom  he  pleafes,  be  is 
Imutioiu         undoubtedly  the  owner  of  it,  which  power  Edward  Tffi  rtrf 
plainly  had,  for  there  are  but  three  wajs  of  property,  enjoring 
in  one's  own  right,  transferring  that  right  to  another,  and  the 
right  of  reprefentation  ;  here  it  is  given  to  be  employed  in  fuch 
purpofes  as  the  hulband  (ball  think  fit ;  can  there  be  any'pnr* 
pofe  in  the  world  but  he  may  employ  it  in  i 

The  only  doubt  is  upon  the  words,  cbariiahk  ufts^  and  indeed 
they  do  intimate  that  the  wife  had  fome  wifh,  that  her  hufband 
would  fo  employ  the  300  /•  or  at  leaft  recommend  it  to  him  to 
difpofe  of  it  to  charity,  but  has  not  tied  him  down  to  it,  for 
the  latter  words  leave  it  abfolutely  to  his  dtfcretion,  to  dif- 
pofe of  it  t$  any  pur f  9 fit  $r  inUnts^  as  hifiall  think  Jit. 

In  the  cafe  of  Lajjils  v.  Lord  CornwaUiSf  Prec.  in  Chan.  %ri. 
A*  9n  his  marriage  tnates  a  term  in  trufi  t$  raifi  6000 1.  9f  which 
3000  !•  was  for  his  youngor  children^  and  tbo  other  30001.  a$  he 
Jhculd  appoint^  after  he  appoints  the  3000 1.  as  a  collateral  feewity  to 
J.  S.  and  by  will  dewjes  it  and  the  other  3000 1.  to  his  daughter^  and 
yet  heU^  that  itjhouldhe  ajjits  tofatisfjf  a  hond  creditor. 
A  man  cannot  by     In  the  Cafe  noW:,before  me,  there  is  the  lame  uncontroulcd 
an  expreflion  in  power  as  in  the  c^er,  nor  does  there  want  any  precedent  aA  to 
ni'tuTe  or  hb  !^  make  this  exift  in  the  hufband,  for  the  money  is  a£hially  di- 
tatc,  and  6iUp^   te&od  to  be  paid  into  his  hands  s  could  he  not  therefore  have  laid 
poine  hit  credi-  jj  ^yt  on  a  m(tf tgagc,  or  lent  it  upon  a  bond,  or  even  thrown  it 
^^"'  into  the  fea  i  (o  that  no  flronger  infbnce  can  be  given,  than 

the  prefent,  to  prove  ownerfhip  and  property ;  ano  though  he 
fays  indeed  in  his  will,  it  was  in  furfuance  of  the  dire^iom  of  his 
dear  wifoy  yet  a  man  cannot  by  any  expreffion  in  his  will  alter 
the  nature  of  his  eflate,  and  difappoint  his  creditors  who  have  no 
occafion  to  refort  to  bis  will,  but  claim  by  an  inteiefl  prece- 
dent, viz.  the  deed  of  appointment  by  his  wife,  whereby  they 
fhew  that  their  right  commences  from  the  wife's  execution  of 
the  power  given  her  by  the  marriage  articles. 
No  inftance  of  t  There  is  no  inftance  in  this  court  of  a  conflrufiion  in  favour 
hro^TBfi^^^         legatees  to  the  prejudice  of  creditors,  unlefs  the  creditors 

to  the  freJuUitt  of  creditori,  ttnleft  the  creditors  found  tlicir  right  voder  the  will  Hfelf. 

2  found 
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ibund  their  right  under  the  will  hrelf,  which  they  do  not  In  the 
jMrefent  cafe. 

His  honour  therefore  declared,  that  the  y>oL  uuhecmfidtf^ 
H  as  part  9f  the  ttftattr^s  aJitSy  and  ought  to  >be  applied  in  payment 
of  bis  debts  ^  and  decreed  the  real  emd  per  final  eftate  to  go  in  payment 
afbis  debts^  and  i/fi^dent^  then  to  pay  the  legacies^  if  not  fitffi* 
dent^  the  legatees  to  abati^  except  to  the  three  legacies  of  looK  ^ 
each  to  H^lUam^  Sarah^  and  Jnne  Broagbton^Yfhich  are  to  be  paid 
them  preferably  to  the  other  legacies. 

February  the  26th,  1736. 

Partridge  v.  Pawlet% 

IN  this  cafe  Lord  Chancellor  laid  down  the  following  rules.     Cafe  2i8,^ 
Where  a  huiband  is  left  fole  executor,  he  is  intitled  to  the  h^J^^JJ^Ti  jfc 
furpltts,  and  it  ihall  not  be  conftrued  as  a  refulting  truft.  foie  eiecutor* 

if  two  tenants  in  common  put  out  money  as  joint  executors,  Roie  at  to  rur« 
it  (hall  not  furvive,  but  (hall  go  refpedively  to  thofe  perfons  vi^^^Hhip. 
who  are  the  proper  reprefentatives  of  each.  H^j^  „p^„  ^  ^ 

'    A  devife  of  the  rents  and  profits  of  an  eftate  to  the  hufband  vife  for  wh^ 
for  life,  without  impeachment  of  wafte,  (hall  not  be  confidered  ^'^^'^^''^'^ 
as  annual  profits  only,  but  will  empower  him  to  cut  timber.      ^^. 

Tenant  for  life  pays  one  third  of  intereft  upon  debts  and  le*^  Rule  ai  to  pay- 
gacies,  and  reverfioner  two  thirds.  nent  of  latere^* 

Fide  title  Jjfets. 

(E)  Kule  l»|ere  a  bill  to  brougllir  againS  an  tftmtc^  of 
an  mtntci* 

Michaelmas  term,  1739* 

Huet  v.  Fletcher. 

TH  E  father  of  the  plaintiff  dies  inteftate,  the  mother  pof-  Thc^ilb!irf 
fefles  herfelf  of  all  his  perfonal  eftate,  the  fon  acquiefced  htbn^^\nuc^ 
for  40  years  after  the  death  of  his  father,  and  upon  the  mother's  tate,  the  mother 
dying,  accepts  of  a  legacy  under  her  will,  in  value  at  leaft  y^^f^f,^/;,^ 
equal  to  two  thirds  of  what  his  father  left,  and  was  contented  father's  death, 
m  fome  time,  but  brings  his  bill  now  againft  the  executor  of  the  fon  who  had 
the  mother  to  account  for  all  the  perfonal  eftate  of  the  father,  *^^^^^^^J,  \^' 
which  came  to  her  hands.  mother^s  win, 

equal  to  two 
tlurdt  of  what  hb  father  left,  brings  this  bill  againft  the  mother's  executor^  to  account  f«r  the  father*^ 
f^rional  eftate  come  to  her  hands. 

To  deter  ochcrs  from  fuch  frivolons  fuits^  his  Lordfhtp  difmi/Ted  the  bill  with  cofts* 

Lord  Chancellor :  Thefe  are  a  fort  of  bills  that  deferve  the  ut- 
tnoft  difcouragement  from  this  court,  to  oblige  an  executor  to 
account  for  a  perfonal  eftate,  whicb^  through  the  great  leiv^tK 

Hb2  ol 
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of  time,  be  is  utterly  incapable  of  doing,  befides  too,  a  perfond^ 
eftate  of  a  third  perfon,  and  that  did  not  belong  to  his  teftatrix, 
and  where  the  plaint'^ff  himfelf  has  alfo  accepted  of  a  legacy 
under  the  will  of  his  mother,  and  acquiefced  for  a  confiderable 
time,  and  therefore  to  deter  others  from  fuch  frivolous  and  vex- 
atious Aiits,  I  will  difmifs  the  bill  with  cofts. 

After  Hilary  term,  1736^ 
Jiffiriis  V.  Horn/on.  executor  of  Sir  Thomas  Trawl. 

Cafe  220:  T  ORD  Chancellor  faid  in  this  cauici  that  when  an  execu- 
Tlwrole  ia  rda-  ^^^  '*  defendant  at  law,  and  fails  in  his  defen^.  the  rule 
doo  to  cofti  to  is,  that  he  mnft  pay  cofts  Je  hmU  tiftatmsj  finmii  hvnuff^ 
Wpaid  ^aa  «-  priis  J  and  as  in  this  cafe  the  exetutor  has  mtlbehaved  himfelf, 
rtJ^ftmlli*  he'  ^y  P*y«"g  fi™P'«  contraa  debts,  preferable  to  a  bond  creditor, 
«oort  ot  ciiw  with  notice,  the  court  of  Chancery  have  no  occafion  to  vary  it 
««fy  fti  tt  \m.    ff0in  the  common  courfe. 

Fide  title  JoiMUmaits. 
Ktdi  title  Bmis  and  OUigaiWiS. 
FiJi  title  Creditor  and  DebUr. 

Fide  title  Bankrupt. 
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7i«,  the  7th,  ,739.  g.cM?U. 

Harding  v.  Ggrw.  Kep.  S47. 

XTICHOLjIS  Harding  in  1701  made  his  will,  and  thereby  ^*^^  "'• 
ay   gave  "  To  Elixahtb  his  wife  all  his  eftate,  leafcs,  and  J^;,^;^/^]^"^^ 
^^  intereft  in  bis  boufe  in  Hattpn  Gardin^  and  all  the  goods,  bis  wife  all  his 
•*  furniture,  and  chattels  therein  at  the  time  of  his  death,  and  eftat^ieafc5,and 
««  alfo  all  his  plate,  linen,  jewels,  and  other  wearing  apparel,  'n^nCi^, 
^*  .Aftf  did  difire  ber^  at  «r  hrforebtr  diatb^  to  give  fuch  leafeSy  and  all  the  goodi 
5«  boufij  furnitun^  goods  andcbattels^  plaU  and  jewels^  unto  ^"^JJ^^^^^T 
*^  amongft  fuch  of  his  own  relations,  as  Jhe  ft>puld  tbink  moft  time^of  bis  death, 
^*  diforving  and  approve  of^**  and  made  his  wife  executrix,  and  andaifoaiihs 
died  the  ajd  of  January  ,  736.  without  ilTue.  t^lfflf,::, 

•r  heforg  her  duttb,  H  Mtfucb  leafai,  Ire.  nwffiub  •fbit  mm  relattMU  mijbt  Jbould  tbimk  mtf  dtftrving, 

Eb%0babt  by  her  will^  g^ve  all.ber  eftare  and  int«rcft  lo  H,S.  in  the  laid  hoofein  Hattpm Gmrden,  and 
alter  federal  legaciei^  the  refidue  of  her  perfonal  eftate  to  the  defendant  and  two  other  psribns,  and  made 
Cb«ni  esecutort ;  b«t  neitber  gave,  at  or  before  her  death,  the  goods  in  the  faid  bout'e,  or  her  hiiiband*i 
jcweia  to  his  rel^t  19111. 

The  M-ft(  r  of  the  Rolls  was  of  opin'on  that  EltMobeth,  under  thr  will  of  N*  H.  took  only  beneficially 
during  ber  life^  and  that  fo  much  of  the  hotifbold  goads  in  Batt«n  Garden,  not  dif|>ured  of  by  htr  ac> 
cording  to  the  power  given  her  by  the  will  of  N,  H,  in  cafe  the  fame  reoiains  in  fpecie,  or  the  v..Jiie 
thetcof,  ougbt  to  be  divided  e^aaliy  among  fuch  of  the  rcbitions  as  wero  his  next  of  kin  at  the  time  oC 
Jiier  death 

Elizahetb  his  widow  made  ber  will  on  the  \  2th  of  Jum 
1737,  **  and  thereby  gave  ^11  her  eftate,  right,  title,  and  in- 
**  tereft  to  Henry  Swindell  in  the  houfe  in  Hatton  Garden,  which 
^^  her  hufband  had  bequeathed  to  her  in  manner  aforefaid  ;  and 
^*  after  giving  fcveral  legacies,  bequeathed  the  refiduc  of  her 
"•*  perfonal  eftate  to  the  defendant  Glyn  and  two  other  perfons, 
•*  and  made  them  executors,"  and  foon  after  died,  without 
having  given  at  or  before  her  death  the  goods  in  the  laid  houfe, 
tor  without  having  difpofed  of  any  of  her  hufband's  jewels  to 
his  relations. 

The  plaintiffs  infifting  that  Elizahetb  Harding  had  no  prpnw 
perty  in  the   faid  furniture  and  jewels  but  for  life,  with  %  Hi-.  ~ 
mited  power  of  difpofing  of  the  fame  to  her  hufband's  relations, 
which  (he  has  not  done,  brought  their  bill  in  order  tliat.they' 
might  be  diftributed  amongft  his  relations,   accord iiijig  to  the 
rule  of  diftribution  of  inteftates  eife^ls. 

Mafter  of  the  Rolls:  The  firft  queftion  is,  If  this  is  vi^ftedj 
abfolutely  in  the  wife  ?  And  the  fecond,  If  it  is  to  be  ccvp- 
iidered  as  undifpofed  of,  after  her  death,  wbp  are  intitled  to  it) 

As  to  the  firft,  it  is  clear  the  wife  was  inten4ed  to, take  only 
beneficiiilly  during  her  life;  there  are  no  technical  wor4^  vw  %, 
Will^  but  the  manifeA  inttnt  of  the  teftaloi  U  to  X^V^  ^^^^^v 

H  h  3  ^\x\ 


476  Exp$Jki9H0fjy§rds: 

The  wor^  tnd  the  words  wilEng  or  difiring  have  been  frequently  oon» 
nmStfotMr^  ftrued  to  amount  to  a  truft,  EmcUs  (^  ux.  v.  BnghmdH  nx4 
'h!^hS^^  2  fVm,  466.  and  the  only  doubt  arifes  upon  the  perfons  who 
coni^roea  to  t-  aie  to  take  after  her. 

ttoatniftf 


When  the  vn-       Where  the  uncertainty  is  fach,  that  it  is  impoffible  for  the 

cettaintyit  fudi  court  to  determine  what  perfons  are  meant,  it  is  very  ftrong  for 

MiMt'p^iy  ^^*  ^^^^^  ^^  conftrue  it  only  as  a  recommendation  to  the  firft 

(leccrrouie  who    dcvifee,  and  make  it  abfolute  as  to  him  ;  but  here  the  word 

"ui''^'**  •"  •    rekiiMs  is  a  legal  defcription,  and  this  is  a  devife  to  fuch  rr/n- 

TOni^Ttniyti  tiofis^  and  operates  as  a  truft  in  the  wife,  by  way  of  power  of 

« recommend^,  gaming  and  apportioning,  and  her  non-performancr^f  the 

JJ^S^IIm^*  power  ihall  not  make  the  de? ife  void,  but  the  power  fhall  dc- 

make  \tuk  abib-  volvc  on  the  court ;  and  though  this  is  not  to  pafs  by  virtue  of 

lote  gift  to  him.  the  ftatute  ofdiftributious,  yet  that  is  a  good  rukfor  the  court 

r^fe^^  to  go  by.     And  therefore  1  think  it  ought  to  be  divided  among 

HMf  in  a  will,    fuch  of  the  relations  of  the  teftator  NiAoks  Harding^  who 

th«  ftatutc  of     ^gjg  ijjg  n^t  Qf  tin  at  her  death  ;  and  do  order,  that  fo  mucH 

Soa'^k'll^so'of  the  faid  houihold  goods  in  Hafion  Garden^  and  other  per- 

bj,  in  conftruini  fonal  cftatc  of  the  faid  teftator  Nicholas  Harding^  devifed  by  bis 

T^^^^  Will  to  the  faid  Elizntetb  Harding  his  wife,  which  Ibe  did  not 

^        ^    '    difpofe  of  according  to  the  power  given  her  thereby,  in  cafe 

the  fame  remains  in  fpecie,  or  the  value  thereof,  be  delivered  to 

the  next  of  kin  of  the  faid  teftator  Nicb$las  Harding^  to  be  di« 

vided  equally  amongft  them,   to  take  place  from  the  time  of 

the  death  of  the  faid  ESzabftb  Harding. 

February  the  20th,  1737, 

JLieie  v»  Bnuutt. 

Cafe  222.  O  I  R  John  Liihj  by  his  will,  devifes  in  thefe  words :  ^*  I 
Sir  y.  Z*.  gives,  O  ^*  g>ve  to  my  nieces  Elizatetb  Martin  and  Hanmab  Martin^ 
hy  i  ccdicii  to  «<  or  which  fliall  be  living  at  the  time  of  my  deadly  all  my 
M^doimghfr  ^*  Houfliold  goods  (particularly  mentioned)  in  my  houfe  at 
mttifa]  life,  bif  ^*  Mazc^HiU^  GnenwUb.** 

lioure  in  Cretn 

m/icb,  ^itb  all  the  houfliold  goods  that  iball  be  found  therein  tt  the  tine  of  his  decoie* 

The  word  with  fo  conjoins  the  devife  of  the  booie  and  houftold  goodtj  that  the  dcviice  can  hgn  OS 
fjirger  intereft  in  the  latur^  than  was  expreftly  limited  ai  to  the  former. 

7hf  VOf  d  Vfitb  would  bare  ha^  the  iaipe  ffit€i  in  the  caie  of  a  giant. 

By  a  codicil  afterwards  he  fays,  *<  I  give  to  my  niece  EB^ 
**  xaheth  Afartin^  during  the  time  of  her  natural  life,  my 
*<  houfe  on  Mazi^Hilf  in  Cnenwich^  witb  all  the  hot^old 
f  <  goods  that  fbail  be  found  therein  at  the  time  of  my  de« 
««  ceafc.'*  ' 

There  were  only  ten  year^  to  come  in  the  houfe ;  both  the 
nieces  were  living  at  the  jime  of  the  teftator's  death,  but  the 
flefendant  furvived  the  other.  Part  of  the  goods  given  in  the 
codicil  were  Excepted  in  the  will,  as  gilt  hangings,  and  fome 
Otfecr  things^  a(id  ai)  a^^ifional  icfi/.  «yrar  given  to  his 

niece 
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niece  Elixabith  Martin^  now  BiMtrty  by  the  codicil,  and  rben 
he  devifes  as  before  mentioned. 

Lord  Chancillor :  The  queft ion  is.  Whether  this  be  an  ab- 
folute  devife  to  Elizabttb^  or  for  life  only  ? 

The  firft  confideration  is,  what  Ihe  would  have  taken  under 
the  will. 

it  is  plain  the  nieces  would  have  taken  as  jointeoants,  and  •    ^ 

only  the  particular  goods  fo  bequeathed,  for  the  goods  ex- 
cepted they  could  not,  though  in  the  houfe  at  Gremwiibi  and 
the  furvivor  would  have  taken  the  whole. 

The  codicil  has  made  a  total  alteration  in  two  refpeAs  ; 
.  inftead  of  a  joint  intereft,  it  is  made  a  fole  intcreft,  inAtad  of 
an  abfolute  property,  an  intereft  for  life;  and  ElixahibVikt* 
wife  takes  the  goods  excepted,  and  confequently  it  is  a  reviH 
cAtkm  of  the  will,  and  an  Entice  new  bequcft.  If  the  codicil 
had  ftood  alone,  it  would  have  been  plainly  a  gift  of  the  good$^  . 
ioit  life  only ;  and  the  word  tuiih  being  made  jufe  of,  %%  lb  con* 
joins  the  devife  of  the  houfe  and  houlbold  goods,!  that  the  de«^ 
vi(ee  can  have  no  larger  intereft  in  the  houihotd  goods,  than 
wat  exprefsly  limited  as  to  the  houfe.  If  the  W!ords  imrhg  bit 
mUural  life  had  been  fubjoined  to  the  devife  of  the  houfe,  it  had 
not  been  (o  clear  a  cafe,  though  I  think  that  would  not  hav^ 
varied  the  law  of  the  cafe  neither ;  but  thofe  words  being  put 
before  the  deviff,  muft  operate  equally  on  both  parts  ^  the 
fttbfequent  devife,  and  the  fame  intereft  pafs  in  both.  The 
word  wid}  would  have  had  the  fame  efFed,  and  been  conflrued 
in  the  fame  manner  in  the  cafe  of  «  grant. 

His  L^rijbip  took  notica  of  a  cafe  in  i  Rails  Abr.  844.  letiir 
M.  N^  a.  If  a  man  devifes  Blackoin  to  one  in  tail,  and  alfo 
jybiteacre^  the  devifee  ihall  have  an  cftate  tail  in  jyhitmcn  like- 
wife,  for  this  is  all  one  fentence,  and  confequently  the  words 
that  make  the  limitation  of  the  eftate  go  to  both,  Trin. 
40  EU%.  B.  R.  He  cited  too  the  cafe  of  C»li  v,  Rawlinfin  ♦,  *  Salk.aj4« 
where  the  word  oI/q  had  the  like  effect,  and  the  fame  conftruc- 
tion  put  upon  it, 

Mr.  Faxakerliyy  who  was  of  counfel  for  the  plaintiflT,  in- 
lifted  upon  the  defendant's  giving  fecurity  for  the  goods,  as  the 
court  had  determined  ihe  had  only  an  intereft  for  life. 

L$rd  Chancelltr  faid  he  never  knew  it  done,  and  therefore  ^  tenant  for  Kfc 
would  not  pblige  the  defendant  to  do  it  in  this  cafe,   but  di-  of  goods  u  in>c 
reded  an  inventory  to  be  made  by  the  defendant  Bennett  and  «Wig«i  ^^^^ 
ilgned  by  him  and  bis  wife,  and  to  be  delivered  tu  the  plaintiff,  p^h^xtl  * 

lignaniBteotofl 
only  to  the  ptifon  in  xcnoiii^. 


Hh  4  M«) 


47*  ^xpo/uion$fWoriii 

fdaj  the  1 8th,  X737. 

Cbamipun  v.  Pickax • 

Cafe  2^3*      TJENRr  Piirciy    by  his  will,   dcvifed   fevcral    IcafehoU 
.  -*^  eftates  to  two  truftces,  in  truft  to  affign  them   to   his 

iS letr-hiwlf-  grandaughicr  Mary  Pi^M^  at  her  age  of  21  years,  or  marriage, 
utestoevo  if  (he  married  with  the  con  feat  of  them,  or  the  furvivor  of 
tTdnfet,»frpft  J  ^j^g^^ .  ^^^  ,f  fj^  married  without  fuch  confent,  then  they  were 
m  narnfd"^'  to  convey  the  premifles  to  two  other  truftees  and  their  heirs,  iq. 
without  their  truft  for  thc  folc  ufe  and  benefit  of  the  faid  Mary  Piggottj  ex- 
wy^eV^wnif!^  clufive  ofapy  power  and  controulof  her  hulband,  for  anddur- 
ict  totwooOier  >ng  the  term  of  her  natural  life,  and  after  her  deceafe,/0r  tbi 
f"^'% **  *^  ^  *«M^  ifbir  ijui.  She  married  without  the  confent  of 
^k  iwln%h^  ^^^  truftc^,  and  they,  in  purfuance  of  the  power  in  the  will, 
life,  Mn6  after  Conveyed  the  premises  to  two  other  truftees,  in  truft  for  her 
JjJjJ*^^*^!** during  hpr  natural  life,  and  after  her  deceafe,  for  the  ufe  an4 
of  hef  iffu^  benefit  tffall  and  ewry  her  child  and  cbildnn. 
Thouf  h  flic  has 

no  children  by  the  ^bft  hoibaad«  fte  has  only  a  ri|^t  for  her  life,  fof  thf  iflbe  by  aoy  hvfband  are  pro* 
f  jded  for  by  this  fectkneAt. 

Her  firft  hufband  died,  apd  had  no  iffue  by  her  ;  (he  mar- 
ried the  preffsnt  plaintiff,  and  they  brought  their  bill  againft 
the  defendant,  who  was  the  furviving  executor  of  the  furviving 
truftee,  tq  hayc  hirn  join  in  a  fale  of  the  truft  eftate,  fuggefting 
that  the  intent  of  the  will  was,  for  providing  for  the  iffue  by 
the  fiift  hu(band  only,  and  he  dying  without  iffue,  (be  had 
now  an  abfolute  right  and  title  to  the  premiffes. 

It  was  decreed  (he  had  only  a  right  for  her  life,  for  (he  might 
have  iff^e  by  any  hufband,  who  are  provided  for  by  the  fett{e* 
pient,  and  would  take  by  purchafe. 

The  bill  difmiffcd.        ^ 

yide  title  Devlfes. 

Vide  title  Rimasn4er» 

yidt  \ii\t  JoinUnancy. 

f^dc  title,  Hiruifii  under  tki  dhijtn^  fFhat  Words  wilipaji  a  FH 

in  qmU. 

}tiA  tiilp  Banir;ipU  undpr  tU  divifion^  Rule  at  to  JfitgnieU, 

|^rimrof|S  y.  Brgmley. 

Y\di  lidc  DmiT  and  Jointure.    Glorcr  v.  Bates. 
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CAP.     XLVlll       . 
Cyfetitoft|je<Crfltom 

March  thttith^i J ^u 

£x  parti  MurOiBl  and  Qthers.         ; 

hdi  tide  Bankrupt^  under  the  dhijion^  RuU^  as  to  an  Extittt  2/*Fi.76.'i^»4$ 
ibe  Crcufn^  pari  262.  3*4.  pi.  2*7, 

'  3^1*  39©»  59«i 

•■'••'•■•  •  •     •     /  631. 

^  -     ■  ......-■  3  Tr,  Atk.  lOji* 

r'-39-i4»,3» 

CAP.   xLix.  ^a: in: ft^ 

*  iPmw  an*  Ktecoftert w.  a8«»  74^' 

Bnr.  Rep.  xtj^ 

(A)  m^ttttw  oj  fntereft  mat  tie  tatreli  oj  ttatt«ftm!>  *?  «  TiiSr^'iS]^ 
fine  0;  recober^     P.  473.  .  ftc  uj^, 

(B)  ai()at  ettate  O)  intereft  to  not  tamli  bra  fine  o»  recobet^.  ic^TsdiffLiw 

P*  474^  4B«r.a4a4. 

Black.  Rep.i5t^ 

.^ ' .     . .   '      S2f:  ^*'  5«*» 

ft  Black.  Re^ 
747,788,  8i«^ 

(A)  W^t  ettate  oj  intereft  mas  ht  barrefi  o>  traiwferwft^  »of;,^^?olt^ 
hg  a  6ne  o?  recotier?*  «»®»>  "05, 

»»»3*   i»30^ 

^tfjf  the  1 2th,  1739.  pil\n  Kft. 

Cbetw.  on  Pinew 

Robinfin  ^,  Cuming.  JI^dR^S 

I«oft»  514. 

THE  limitation  in  a  will  was  to  C.  and  his  heirs,  to  the  Care  224. 
ufe  of  him  and  his  heirs^  in  truft  to  pay  debts,  and  af-  Alimitatioii  i« 
ter  in  truft  for  Z).  and  the  heirs  of  his  body,  and  in  default  a  wui  to  c.  uA 
of  heirs  of  the  body  of  D.  remainder  to  C.  and  his  heirs,  on  ,H*  *^'J  ^f5* 

_       J.  .        ,  •    J    »^  Wie  of  hiai  and 

condition  he  married  M.  Bis  hein,  in  traft 

to  |>ay  dcbti)  and 
after  in  truft  for  t>,  and  tlM  heirs  of  his  bo^y,  ^d  in  default  of  the  heirs  of  the  body  of  />•  lemaindcr 
to  C,  and  his  heirs. 

The  recorery  of  /).  banred  the  remainder  tp  C.  as  being  a  remainder  of  tbt  truft,  for  a  rCflMiader  of  ^ 
Ifgal  eftate  cannot  be  barred  by  the  recovery  of  a  eeftm^ue  truft* 

2>.  fuffers  a  recovery,  and  the  queftion  was.  Whether  this 
tcjcovery  barred  the  remainder  to  C  ?  , 

Lord  Chancellor :  The  queftion  depends  upon  this  point, 
Whether  the  remainder  to  C.  be  a  remainder  of  a  legal  eftate^ 
Vr  pf  a  tru(l  ?  For  a  remainder  of  a  legal  eft«ite  cannot  be 
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barred  by  a  recovery  of  ceftmqut  iruft^  but  all  the  remaiaders 
of  the  truft  are« 

It  has  been  faid,  that  it  is  impoffible  for  a  man  to  be  a 
truftee  for  himfelf ;  but  that  is  not  the  point  here,  for  as  the 
legal  eftate  ^nd  ufe  is  wholly  in  C.  by  virtue  of  the  fit&,  part 
of  tt^e  devife,  the  remainder  cannot  be  in  him,  for  that  is  part 
of  the  eftate  he  had  before,  and  unlefs  the  teftator  had  given 
C.  the  remainder  of  the  truft,  it  would  have  refulted  to  his 
heirs  at  law :  He  has  therefore  given  him  an  intereft  diftinft 
from  either  the  legal  eft:ate  or  the  ufe,  which  is  the  remainder 
of  the  truft,  and  he  has  given-  him  that  9n  a  condition  which 
would  be  intirely  defeated,  if  he  had  taken  the  remainder  of 
the  legal  eftate  by  the  former  part  of  the  devife ;  and  there- 
fore his  Lordfhip  decreed,  that  the  recovery  of  D.  barred  the 
remainder  to  C. 


Caft  225. 


July  the  X3th,  1738. 
OUviT  V.  T^kr. 


A  cMmnoo  fcco-  TF  lands  tre  copyhold,  a  common  recovery  fuffered  in  the 
ISo^^^  JL  court  of  Common  Pleas  will  not  pafs  fuch  lands,  but  if 
Pk0M  vUt  not  lands  are  cuftomary  freeholds, .  and  ptSi  by  fi^rrender  in  a  bo- 
Mii  copsOioia  rough  court,  yet  a  recovery  in  the  Common  Pleas  of  fuch 
SftiiStoS  Jane's  may  be  good.  The  cafe  of  Baker  v.  Wofi^  in  Lord 
6edMlds.  AIa€clisJiel£%  time,  cited. 

(B)  WiKtf  eSate  o;  tntereS  to  not  barren  bs  a  Sne  o;  xtw 

lierp. 

Februarf  the  f4th,  1738. 
Willis  V.  ShorraU 

Cafe  226.  CT^HOMAS  BrickUy^  by  a  provifo  in  his  marriage-fettlement, 
7:  B.  by  provifo  ***  ^^^^  ^^  ^'^*  without  iffue,  gives  his  wife  Anm  Briciliy  a 
inamarriafefet-  powcr  to  difpofe  of  one  huftdred  pounds  by  will  to  fuch  per- 
hT^^'  ^^^  ^^"  ^^  ^^  ^^''  appoint,  fuch  hupdred  pounds  to  be  paid  to 
to^  dif^fe^^'  ^he  wife  within  one  year  after  bis  death,  and  in  default  of 
xoo/.  by  will  to  fuch  payment,  John  Monton  is  empowered  Co  make  a  leafe  of 
ftcfliJua"*"  tot  ^^^^^  ^'^^  Sayres^s  Farm^  to  raife  this  fum,  and  when  raifcd 
to^be  pti?toThe  the  leafe  to  be  void.    The  wife,  after  the  year  expired  from 

wife  within  one 

year  after  his  death,  and  in'  default  of  fuch  payment^  y,  M»  is  impowered  to  nake  a  leafe  of  particular 
lands  to  raife  this  fum.  The  wife  makes  an  appointment  of  the  loo/.  but  never  received  it  whik  liv- 
ing ;  the  heirs  of  the  huiband  mortgaged  the  e^ate  to  B,  who  then  had  no  notice  of  this  power%  Af- 
terwards, on  ^.'s  purchafing  the  eftate,  tht  heirs  of  the  huiband  kvy  a  fine  to  bim,  and  convey  the 
•ouity  of  redemption  as  a  collateral  fecurity,  who  then  had  notice  of  the  power.  Five  years  incurred 
after  levying  of  the  fine,  and  no  daim  on  the  part  of  the  appointees  of  loo  L  but  they  now  bring  their 
bill  to  be  paid  this  fum* 

The  plaintiffs  are  intitled  to  100  A  and  Utereft>  from  the  fad  #f  one  year  alter  the  death  of  Amg 
BricUej,  the  wife  of  T»  ^. 

the 
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the  4eath  of  her  hufbtnd,  makes  an  appointment  of  the  hun- 
dred pounds^  but  never  received  it  while  fhe  was  living ;  the 
heirs  of  the  huibaod  mortgaged  the  eftate  to  B.  who  at  that 
time  had  no  notice  of  this  power  in  the  marriage-fettlement  ^ 
afterwards,  upon  B*%  purchafing  the  eftate  abfolutely,  the 
heirs  of  the  hufband  levied  a  fine  to  him,  and  in  the  next 
place,  by  way  of  collateral  fecurity,  conveyed  the  equity  of 
redemption  to  JS.  who  then  had  notice  of  the  powers  five 
years  incurred  after  levying  of  the  fine,  and  no  claim  on  the 
part  of  the  appointees  of  the  hundred  pounds,  who  have  now 
broueht  their  bill  to  be  paid  this  fum. 

Mr.  FaxeitrUy  for  the  plaintifF  infifted,  that  nothing  can 
be  barred  by  a  fine  or  non-claim,  but  what  is  firft  devefted, 
that  according  to  the  refolution  in  Zoucb  and  StoUfs  cafe  in 
Pkwdnfs  Commifitariis^  a  bare  naked  power  s(s  the  prefent  cafe 
is,  and  a  mere  future  intereft  only,  cannot  be  barred  by  a  fine  ; 
^he  fame  dodrine  is  laid  down  in  Cro»  JSliz.  226.  that  copfider- 
ing  it  as  a  truft,  it  caqnot  be  barred,  for  it  is  exprefsly  ad- 
mitted, that  the  buyer  had  notice  of  it,^  and  though  tie  was 
a  purchafer  for  a  valuable  confideration,  yet  notice  makes 
him  a  truftee  only,  and  for  jJ[ii&  purpofe  mentioned  2  Firn: 
194.  **  A.  fei/id  in  fee  in  ir^  fir  B.  for  full  conJuUraHon  con"- 
^*  vey$  U  C,  the  purchafer  having  Jiotiee  of  the  Vruji^  and  after^ 
«  wards  C.  iojtrengthen  his.  own  eJiatOy  levies  a  fine.  B.  tho 
f *  ceftuique  truft,  is  not  tound  to  enter  within  fve  yearsy  for  C. 
^^  having  purchafed  with  notice^  nptwithftanding  any  confideration 
•*  paid  by  him,  is  but  a  trujlee  for  B.  and  fo  the  eftate  not  being 
••  diMacid^  the  fine  cannot  bar.** 

Mr.  Wilbraham  for  the  defendant  faid,  that  courts  of  equity 
govern  themfelves  with  regard  to  fines,  as  they  do  at  law,  for 
this  reafon,  becaufe  they  are  the  common  fecurity  to  eftates, 
and  therefore  if  he  fhould  admit  this  to  be  an  equitable  in* 
tereft  in  the  eftate,  it  is  equally  barred  as  if  it  had  been  a  legal 
intereft,  and  that  it  is  laid  down  in  ^\x  Nicholas  Stourton's  cafe, 
b^  Lord  Chief  Juftice  HaUj  that  a  fine,  and  non-claim,  is  a 
good  bar  to  an  equity  of  redemption.  Cited  in  Lingardy^ 
Griffin^  2  Vern.  189. 

Lord  Chancellor:  The  firft  queftion  is.  Whether  this,  which 
is  a  mere  collateral  power  in  the  land,  can  be  barred,  'an4 
will  depend  on  the  force  and  efiTed  of  the  fine. 

Here  is,  in  point  of  law,  a  power  vefted  in  John  Moretou^ 
to  create  a  term  for  years  for  raifing  the  100/.  in  default  of 
payment  by  the  heirs  or  aifi^ns  of  the  teftator  within  one  year 
after  his  death,  the  plaintiflTtherefore  had  an  equitable  intereft 
till  the  fame  was  paid  :  Confider  then  what  effed  the  fine  has 
cither  upon  the  power  or  the  intereft. 

The  mortgagee  took,  as  a  collateral  fecurity,  the  convey* 
ance  of  the  equity  of  redemption  after  the  fine  levied  ;  gene- 
rally fpeaking,  fome  right  that  a  perfon  has  in  an  eftate,  muft 
be  difplaced  to  give  a  fine  any  force, 

*^ 
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A  bart  naiMd  ^  grettcf  forcc  too  has  been  given  to  fines  by  flatutes  than 
CI!IS  ^  wyof  ^'^^y  ^^^  *^  '^w,  as  by  the  ftatute  of  non-claim,  i^c.  but  I  do 
tbe  ftata;es  of    not  find  in  any  of  thefe  ftatutes,  that  a  power  is  barred  by 

M  to  ""i^T^eJi  *^'"^  ^^^  ^^^y  '"^'^  ''^*^»  ^^""»  ^^^  intirifty  which  ftrangers 
Vtrmi^  '  'had  at  the  time  of  the  fine  levied,  unlefs  they  purfue  their 
title,  claim,  and  intere£b,  by  a^ion  or  lawful  entrjf,  within 
five  years  after  the  proclamation  made  and  certified. 

How  can  a  ftranger,  as  John  Monton  was,  that  has  no  in- 
tereft,  make  an  entry,  he  who  had  barely  a  naked  power,  and 
ccnfequently  could  not  be  affeded  by  a  fine,  for  the  con* 
ftrudion  of  the  ftatute  of  4  i7.  7.  in  Br$.  Abr.  titU  fim^ 
fi£f.  123.  as  to  what  a  fine  will  bar,  does  not  at  all  relate  to 
powers. 

But  then  it  may  be  faid,  the  leflee  of  Mcntm  might  have 
rntred,  for  he  had  a  right,  by  virtue  of  the  leafchold  eftate^ 
and  to  be  fure  Saffyn^t  cafe,  5  C$.  123.  b.  comes  very  near  this 
cafe,  for  nothing  can  be  more  like  a  power  than  an /«/#r^ 
termini.  ^^  A  man  made  a  leap  for  years  ofeertenn  laad^  to  begin 
•*  after  the  end  §f  a  term  for  years  then  in  beings  the  fir  ft  years 
^  otter mined^  the  feconi  leffu  did  not  enter ^  but  hi  in  the  revirfion 
^*  entred  and  made  a  feoffment^  andleviid  afim  of  the  land  with 
^^  proclamations^  according  to  the  4  H.  7.  c.  4.  and  five  years 
**  faffed  without  entry  or  claim  made  by  the  fecend  Uffte^  and-  the 
••  juejiion  wasy  fyhether  the  leffee  for  years  was  barred  by  thefine^ 
**  and  t hi  affofj^U.j.  ?  Adjudged  that  this  term  and  interefi 
**  was  barred^  and  bith  within  tbe  lettCKofthe  a&y  and  the  nuf- 
•^  chief  intended  to  be  provided  agoinft  thereby  ** 

The  next  confideration  is.  What  efFed  the  fine  will  have 
upon  the  equitable  intereft  ? 

And  no  doubt  the  rules  of  this  court,  with  relation  to  fines^ 
have  been  taken  by  analogy  from  the  rules  at  law,  and  the 
eflfe£t  is  the  fame  with  regard  to  an  equitable  intereft,  if  of 
fuch  a  nature,  that,  turned  into  a  legal  intereft,  it  would  have 
been  barred. 

But  I  need  qot  labour  this  point,  for  fuppofing  tbe  equi- 
table intereft  is  barred,  yet  I  am  of  opinion  the  power  is  ftill 
fubfifting  in  John  Moreton^  and  he  may  make  a  leafe  till  the 
hundred  pound  is  raifed. 

I  do  therefore  declare  the  plaintiffs  are  intitled  to  a  fatis* 
fa£lion  for  the  fum  of  one  hundred  pounds,  and  intereft  from 
the  end  of  one  year  after  the  death  of  Anne  Brickley^  and  do 
therefore  decree  the' defendants  the  heirs  at  law  of  Thomas 
Brickley^  to  pay  the  fame  to  the  plaintiiFs  accordingly,  with 
intereft  at  the  rate  of  4A  per  cent, 

Jf^de  title  Agreements^  &c.  under  the  divifan^  Whtv.  U  be  per^ 
formed  in  Specie. 

Vide  title  Forfeiture. 


C    A'  p.     t. 

ifijcfitrrf. 

(A)  mn^dX  H^&U  be  wemcD  ruc9» 

Augujl  the  15th,  1750. 
Ex  pgrh  Quincy, 

IK  1745  koUfifon  Tells  the  utenfils  of  «  brewhoufe,  anklets  Cafe  217* 
Hi  lenfe  of  the  brewhoufe  to  Brtnwo^dj  and  in  1746   mort-  A  mortgage  of « 
Siges   his   brewhoufe  with   the  appurtenances,  (^c.  to  %  5.  brcwhoufe  with 
w#fw#rf  after  this  fells  his  Icafe  and  utenfils  to  tViwnir,  who  Si^n^P^lJS;  hoc 
for  a  fum  of  money  in  1748  mortgages  the  whole  to  RMnfon^  carry  the  utea. 
afterwai'ds   RoHnJin  becomes  a  bankrupt,  and  his  eiFeds  are  ^^|*  ^^^  *• 
veiled  in  the  petitioner  as  affignee  under  the  commiffion,  who,  longuig^M  m« 
as  ffanding  in  the  place  of  the  bankrupt,    is  intitled  to   the^MuitN 
mortgage  from  fFarntr^    and   by  virtue  thereof  claims^  the 
utenfils* 

y,  S,  the  mortgagee  of  the  brewhoufe  in  1746  infifts  the 
*fixtures  pafied  by  his  mortgage;  this  petition  preferred  there* 
fore  for  a  delivery  of  all  the  utenfils. 

Mr.  Attormy  general^  for  the  mortgagee,  cited  Owen  71.  under 
title  Heir  and  Anceflor, 

Lsrd  Chancellor  :  This  is  a  cafe  fbr  a  mere  a£tion  at  IaW|  and 
might  be  determined  by  a£lion  of  trover  or  detinue. 

I  am  inclined  to  think  it  Was  not  the  intent  of  Robinfon  to 
mortgage  the  utenfils  \  for  there  is  fome  defcription  generally 
of  things  in  a  brewhoufe.  ^ 

The  manner  of  defcribing  the  parcels  ihews  he  did  not  at  all 
mean  to  mortgage  utenfils,  for  the  word  appurUnancis  feems  to 
intend  only  things  belonging  to  outhoufes. 

The  rule  as  to  fixtures,  as  between  an  heir  and  executor,  is  AAeKeeutofci«« 
another  thing.  The  freehold  defcendingon  the  heir,  the  exe-  n««enyr  touMi 
<butor  cannot  enter  to  take  away  fixtures  without  being  a^th«>«tbei!lg« 
trefpafier.  mfpMfler. 

But  there  is  another  rule  between  landlord  and  tenant:  A  tenant  during 
During  the  term  a  tenant  may  take  away  chimney^  pieced,  and  J^le^^i^*^ 
even  wainfcot,  which  is  a  very  ftrong  cafe,  but  not  after  the  pieces  and  evta 
term,  if  he  did,  he  would  be  a  trefpafien  wiinfcot,  if  af- 

A  mortgtge,   hys  Mr.  Attorney  general  is  a  purchafe^   '^'^^^er!"* 
then  it  is  a  redeemable  one. 

How  dges  it  ftand  between  a  purchafer  and  a  vendor  i 

If 


47^  F!xturis» 

BydKAfeofa      If  a  man  Tells  a  houfe  where  there  is  a  copper,  or  a  bre#« 
iBrwhoBfi^  the  houfe  whcre  there  are  tttenfils^  unlefs  there  was  fome  con-» 
jg^  wUiaot  fijeration  given  for  them,  and  a  valuation  fet  upon  them,  they 
would  not  pafs. 

But  then  another  queftioa  wilf  ariie  after  pofleffion  is  de- 
livered, what  aAion  you  can  bring  i  for  where  things  are  fixed 
to  the  freehold,  an  adion  of  trover  will  not  lie  for  them. 
Bc^t  Mnd  t»  Several  forts  of  things  are  often  fixed  to  the  freehold,  and  yet 
fke  ciettag  witii  may  be  taken  away,  as  beds  faftned  to  the  cieling  with  ropes, 
S^;  ^^niot  ^^X»  frequently  nailed,  and  yet  no  doubt  but  they  may  bere- 
fctam,  bnt      moved. 

»2^  >«*  The  difficulty  with  me  is  the  pofleffion  of  the  mortgagor, 

**^  but  that  is  cleared  up,  becaufe  it  was  the  exprefs  agreement 

between  the  parties,  that  the  mortgagor  fliould  not  be  prevented 
from  coming  on  the  brewiiottfe. 

I  apprehend  the  fale  of  the  utenfils  was  a  defeafible  fate,  to 
revert  to  the  bankrupt  at  the  end  of  the  term,  and  if  fo,  that 
IS  an  equity  in  the  grantor,  and  therefoit,  as  to  the  mor^agee, 
a  pofleffion  in  the  bankrupt. 

Let  it  ftand  over  to  the  next  day  of  petitions,  and  let  the 
mortgagee  produce  all  deeds  and  writings,  and  affignee  at  his 
cxpence  to  take  copies  if  he  pleafes. 


CAP.      LI. 

iFo;ftitttre. 

iVHximi^  the  15th,  1739. 

Branilyn  v.  Ord. 

Vide  title  Purchaji^  undtr  thi  divijion^  Of  Purchijirs  trniiitt 

Notice. 


Fidi  title  Cujim  0fL9fHhn. 


CUPi 
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C    A    P.      LII. 
jftttmati  of  Homoif » 

January  the  22d»  >739« 
far  /«rf#  Carrington. 

f7J^  tide  Bankrupt^  tmdtr  tbt  tlhifion,  fflkt  art  liMt  t$  Baiii- 

ruptcj. 

CAP.      LIII. 
Michaelmas  vacatioD,  1737* 

N'tebtU*  V.  incb$a$. 

yUi  title  Dttds  end  ttbtr  Writings,  undtr  tbt  SmfitHt  Diedt 
and  hfirumtntt  itiirtd  intt  by  Frauds  in  what  Cajtt  ttit  n* 
litvtdagmn^, 

rataneBiu. 


^K1!« 
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CAP*      UV. 


14.15; 


fitrgr.  Co. 

1^1  »»•  ^-  «•  Juh  the  28th,  1730, 

Cafe  228«  ^  ^ha  had  a  bifliop^t  leafe  to  her  and  her  heirs  during  three 
A-  vho  b«d  %  ^*  lives,  devifes  the  fame  to  her  daughter  who  was  an  in£ant^ 
lUhop^t  kafe  to  and  direds  the  guardian  and  truftees  appointed  by  her  will,  to 
Sil^  thlL''*^  make  purchafcs  for  the  benefit  of  the  inftnt.  After  the  death 
ftvthdeviiftthcof  the  mother,  the  guardian,  upon  the  death  of  one  of  the 
ter  to  her  three  lives,  took  a  new  leafe  for  three  new  lives,  and  the  infant 
lIlStMld'dir^t  being  now  dead,  the  queftion  before  the  court  was.  Whether 
thogvardian  and  this  new  leafe  fhould  go  to  the  old  ufes  ?  To  the  heirs  tx parti' 
tniftjetto  maJte  f^atirna^  as  the  firft  leafe  would  have  done,  or  whether  to  the 

MKcbaift  for  tat  •    »        J»   *      »    ^  a  w         ^ 

ii7anc*t  benefit,  n^ir*  of  the  m^A%  tx  forti  fatirna* 

TbegoardJan* 

«poo  the  dcccaie  of  oae  of  the  three  lircf»  took  a  sew  teale  for  three  new  liYei.  The  infaat  dies.  The 
1^  Ihall  90  to  the  hcirt  of  the  infaat  at  parte  fgurnii  for  th«  new  k^  ie  to  be  coofidcicd  as  a  new 
iCfiiifitioo,  and  to  veft  ia  the  infant  ••  a  purchafe, 

L9rd  Cbancellor :  This  is  a  defcendible  freehold,  and  if  no- 
thing had  been  altered,  would  have  gone  to  the  heir  ex  parte 
materni ;  but  the  new  leafe  is  to  be  confidered  as  a  new  ac- 
quifition,  and  to  veft  ia  the  infant  as  a  purcbafer^  how  then 
will  this  go,  confidered  as  a  new  pufchafe  i 
TbeitatewHy       If  ^^^  infant  had  lived  till  full  age,  and  then  had  furrendred' 
on  infMt*t  per-  the  old  leafe  and  taken  a  new  one,  this  ceruinlv  would  have 
JnStcf Jlt^'^fcT  tP^^  ^  ^^^  '*^""*  ^'  P^^^^  paterna ;  fo  if  adi  the  lives  bad  died, 
«iU confidered  at  and  the  guardian  had   renewed  the   leafe,  it  would  likewife 
l^>Mi,  M  on    have  gone  to  the  heirf  on  the  part  of  the  father  i  and  this  is 
SfomVartat  "^^  Hkejhe  cafe  of  an  infant's  perfonal  eftate  turned  into  real, 
which  the  infant  for  the  reafon  of  that's  being  ftill  confidered  as  perfonal  eftate, 
Sr^^foMLaod  **•  bccaufe  of  the  different  ages  at  which  the  infant  might 
Bia^>aodnot<lifpo'iK  of  his  perfonJ,  and   his  real  eftate,  and  not  out  of 
in  fiTourtoone  favour  to  any  one  reprefentative  more  than  another.     Indeed  in 

imft^  M.    '*'  ^^fi  ^f  ^  ^^fi  ^^  ^^Hfi^  whatever  new  aUeratiem  are  made^  it  ie 
Jlill  fubjeei  to  the  eld  truft. 

It  has  been  obje£fed^  that  this  was  an  a£t  done  by  a  gnardiem  pnfy 
during  the  minerity^  and  ought  not  to  prejudice  any  who  take  bf 
repre/entationy  it  biing  an  aQ  merely  voluntary ^  and  not  mf  if 
necemty. 

V 


If  this  indeed  had  been  wantonly  done  by  the  guardian,  with-  The  z€t  of  a 
out  any  real  benefit  to  the  infant,  it  would  have  been  proper  to  ^ll^^X]^^t^ 
come  rnto  a  court  of  equity  to  be  relieved  againft  it ;  but  here  will  have  the 
Was  a  juft  and  reafonable  occafion  for  what  the  guardian  has  rameconfequrnct 
done,  for  he  was  direded  by  the  mother  to  make  purchafes  for  ^^fj^zt^^^^^ 
the  benefit  of  the  infant.  Here  one  life  being  dead,  furren-age,  otherwifeif 
dringthe  old,  and  taking  a  newleafe,  was  the  nn^ft  beneficial  wantonly  done 

'purchaie  for  the  infant  that  could  be,  and  therefore  ought  to  whhwt^any  *i^ 
have  the  fame  confecjuence  as  if  done  by  the  infant  herfelf  at  benefit  to  the  ia« 
full  age,  and  go  to  the  heirs  ex  parte  patemS.     The  cafe  of  Ma*  ^"^ 
fen  \.  payy  is  exaSIy  in  point  with  the  prefent,  Prec.  in        , 
Chan.  319.  '^  A  feme  purchafes  a  church  leafe  to  her  and  her 
^^  heirs  for  three  lives,  and  dies',  leaving  an  infant  daughter, 
^*  two  of  the  lives  die,  the  infant's  guardian  renews  the  ieafe, 
**  ibis  is  a  mw  acquijhion^  andjhallgo  to  the  heirs  on  the  part  of 
Oh  father. 

^-     His  lordfliip  therefore  difmified  the  bill  brought  by  the  heir 
jar  parti  vuUerna  •  ' 


•      .  C   A  P.    LV. 

May  t\it  1 2th,  .1742. 

Ex  part/  Lingood. 

Tiir  title  Bankrupt^  under  the  divijion^  Rule  as  to  a  Certifaati 
from  Commffionirs  to  a  Judge^   240. 

CAP.    LVI. 

151,174.  «7S. 

(A)  msi^ztt  diarges  ano  ittmmbrance«  on  f^  Urdu  (l^all  ^XjI^m, 
be  ratfes,  o;  ll^aU  Gntt  in  t^  tn^rttance  fa;  t^e  benefit  of  s«7>  s^i-' 
fbeljeir.  P.  482.  3t».auc,46. 

(B)  m^ne  tbe  ^tiv  H^all  Irabe  f^e  atb  anb  benefit  of  t|)e 
pecfonal  eftate.   P.  487. 

Vol.  I.  J  i  (A)  m^nt 


482  Htir  and  Anuft^r. 


(A)  WB^zct  tl^argei!  ana  tncttti|b;ances  cm  f^t  \axa»  H^ 
be  ratfet,  0?  fl^aU  fink  in  Qie  tnfimtance  f o;  t|)e  benefit  oC 
Q^  l^ett* 

/7i2r  title  Coniiihns  and  Limitations^  Undtr  thi  Jivi/icnj  In  totat 
Cafis  a  Gift  §r  Deuift^  upon  condition  not  to  marry  witkout  mn* 
fnU^  Jhall  be  good  tmd  Knding^  or  void^  hoing  onJy  in  tenrorein. 
Hervey  v.  Afton^  page  361. 

Eaftcr  term,  ^I'fi^ 

s  Eq.  Caf.  abr,  Prowfo  V.  Abingdon4  ■ 

464.  »•  • '  •  : 

^  .  C/^HOMAS  Compiony  by  will  date*  the  13th  tT  Augnfi  1718, 

Cale  229.  ^  dcvifes  all  his  lands  in  general  words  tp  John  cSmonty  and 
hh^indTwr*c  5^^*^  Prow/if  and  their  heirs  in  truft,  and  to  the  ufes,  intenU 
ana  7  p.^and  ^^^^  purpofes  following,  viz.  that  they  fhould  fell  all  his  lands 
their  heirs  in  lying  in  Mindfofd^  and  Pinardy  and  out  of  the  purchafe  money 
T\ '?tf  w""^  a^fing  from  fuch  falc  (hould  pay  and  fatisfy  the  tcftator's  debts, 

ihoold  fell  his  /.    °         1       /•  .1.  1  ^  •         'n      <•    1       t        1         e^ 

lands  in  M.  and  as  far  as  the  fame  will  go,  and  as  to  the  reft  of  the  lands,  err. 
p.  and  cot  of  the  the  will  declares  that  the  'truftees  (hould  ftand  feifed  of  them, 
^yt?s^*dS?s7^  in  truft  to  receive  the  rents,  ifliics,  and  profits  thereof,  and 
and  as  to  the'reft  to  make  Icafes  of  the  fame,  for  the  term  of  99  years  determin- 
intnift,to receive  ^blc  on  thrcc  lives,  and  therewith  to  pay  all  theteftator's  debu 
InaVekafafor'''  ^^d  legacies,  that  then  they  fliould  ftand  feifed  to  the  ufc  of 
99  years,  deter-  Ifabilla  AbingdoHy  wifc  of  Chorlis  Abingdon^  and  fifter  of  the 
Ih«cwith^o*f  teftator  for  life,  remainder  to  the  iffue  male  and  female  of  her 
hisd^ertsandi^^/  body,  remainder  over,  l^c,  and  makes  the  truftees  executors  of 
gaeies,  then  to  hls  will.  He  bcqucaths  likcwifc  a  legacy  of  500  /.  to  his  nc- 
wfe"o?a^  for  P*^^^  'iTyomas  Prowfe^  to  be  paid  at  his  age  of  21^  or  mar- 

lile,  remainder  to  riage* 

the  iHue  male 

and  female  of  her  body,  and  makes  the  truftees  executors;  He  llkewife  giTes  a  legacy  of  500 1*  to  his 

nephew  Thomas  Prtnvfe,  to  be  paid  at  a i,  or  marriage,  who  died  before  21. 
Perfonal  eftate  of  the  value  of  709  /.    the  lands  in  M,  and  P.  not  fufficient  to  pay  the  debts* 
Bill  brought  by  the  adminiftrator  of  Thomas  Prowfi,  to  have  the  500 1.  raiied.     The  Lord  QMmseUtr 

of  opinion,  as  the  legacy  was  charged  upon  the  real  as  well  as  perfonal  eftate^  it  could  not  be  raiied> 

as  the  legatee  died  before  the  time  of  payment «  and  difmifTed  the  bill* 

The  nephew  died  before  he  attained  the  age  of  21  y  and 
unmarried. 

The  perfonal  eftate  of  the  teftator  was  about  the  value  of 
700  /.  tne  eftates  in  Mindford  aixd  Pinnardy  were  ncjt  fuffiqlent 
10  pay  the  teftator's  debts. 

I  Thfr 


Hiir  and  Ancejior.  4  J^ 

The  bill  is  now  brought  by  the  adminiilrator  of  Thomas 
Prowfe  to  have  the  fiun  of  500  /.  raifed  againft  the  defendant, 
who  claims  tbte  lands  under  Ifabtlla^  fubjed  to  the  payment  of 
teftator*s  debts  and  legacies,  upon  a  luppofition  that  Thomas 
Prnvfi  had  an  intereft  vefted  in  this  legacy,  tranfmiiTable  to  his 
J^eprefentative,  though  the  legatee  died  before  the  time  of  pay* 
mentcame. 

Mr.  Chute  for  the  plaintifF  infifted,  that  this  cafe' was  very 
<iiiFerent  from  that  of  adevife  of  lands  to  a  third  perfon,  charg- 
ed with  the  payment  of  legacies  out  of  it,  that  the  lands  here 
derifed  to  the  truftees  for  the  payment  of  debts  and  legacies, 
itiuft  be  coniidered  as  the  perfpnal  eftate  of  the  teftator  accord- 
ing to  the  general  doftrine  of  a  court  of  equity,  which  often 
jconfiders  land  as  money,  and  vice  verfd^  according  to  the  na- 
ture of  the  cafe,  and  the  intention  of  the  party  who  directs  the 
^fpoifition  of  the  one  or  the  other  ;  that  the  truftees  might  in 
fa^  haveentred  here,  and  continued  in  pofTeffion  till  they  had 
received  money  enough  by  the  rents  and  profits,  and  fines  taken 
upon  granting  long  leafes,  according  to  the  power  given  by 
th^  will,  to  pay  off  all  the  debts  and  legacies ;  and  in  fuch 
cafe,  as  the  fund  out  of  which  this  legacy  would  be  payable, 
would  be  perfonal  eflate,  the  contingency  of  the  legatee's  dying 
before  the  age  of  21,  or  marriage,  not  being  annexed  to  the 
devife  of  the  legacy  itfelf,  but  to  the  time  of  payment,  the 
plaintiiF  would  be  intitled. 

Secmdlyy  It  muft  however  be  admitted  that  this  legacy  was 
chargeable  upon  the  perfonal  as^  well  as  the  real  eftate,  and  as 
the  perfonal  eftate  is  the  primary  and  natural  fund  to  be  charg- 
ed, and  the  real  eftate  comes  in  only  in  aid  of  the  perfonal 
eftate,  and  as  a  fecurity  only  for  payment  of  the  money,  the 
xeal  eftate  here  ought  to  be  fubjed  to  the  fame  rules  with  the 
perfonal,  and  fubfervient  to  the  fame  purpofes,  and  more  efpe-^ 
cially  fo,  iince  in  order  to  avoid  that  confufion  which  muft 
otherwife  follow,  if,. in  determining  whether  this  legacy  was 
due  or  not,  regard  ftiould  be  had  to  the  different  refolutions 
which  prevail  in  cafes  of  this  kind,  where  the  perfonal  eftate 
only,  or  the  real  eftate'^only,  is  charged  with  the  payment  of 
legacies* 

Thirdfyy  That  admitting  this  legacy  was  chargeable  only  on 
the  real  eftate,  yet  the  rule  which  has  prevailed,  for  portions  to 
fink  into  the  eftate  for  the  benefit  of  the  heir  at  law,  will  not 
extend  to  the  prefent  cafe,  nor  is  this  within  the  reafon  of 
cfaofe  cafes  of  portions,  which  have  always  been  determined  on 
this  foot,  that  children  dying  before  they  could  want  their 
portions,  there  could  be  no  occafion  for  raifing  them,  nor  is  it 
to  be  fuppofed  the  ttftator  could  intend  to  have  fuch  fum  raifed 
merely  in  prejudice  of  any  other  child,  who  ftiould  have  the 
eftate,  when  no  prpvifion  of  that  kind  was  now  wanted.  He 
eited  the  cafe  ofjackfon  v.  Farrand^  2  Vern.  424. 


484  ^^'^^  ^"^  Ancefl^r. 

Mr.  Fazahrtiy  on  the  fame  fide  infifted,  that  the  trujieef  io 

whom  this  devife  is  made  being  likewire  executors,  the  eftates 

devifed    muft  be  confldered  as  pcrfonal   legal  aflett  in  tbehr 

hands,  and  governable  by  the  fame  rules  as  if  the  teftator  had 

adually  left  perfonal  aflets  in  fpecie  to  that  value.  He  cited  for 

this  purpofe  i  Lev.  224.  and   relied  on  what  is  there  faid  by 

Mr.  Juftice  Twlfdtn^  and  alfo  Dyer  264.  b.  No.  41.^  He  like*  . 

wife  infifted,  that  it  appeared  there  were  fufficient  perfonal  af- 

fets  left  in  fpecie  to  fatisfy  this  legacy,  as  the  other  creditors 

and   legatees   had   an  undoubted  right  to  take  their   remedy  ^ 

againft  the  land  for  a  fatisfa£iion  of  their  dtbts-and  legac«^> 

and  if  the  plaintiff  cannot  be  intitled  to  this  legacy , ^ fuppofing 

it  to  be  chargeable  on  the  land,  this  court  will  fo  marflial.tte 

aflets  as  will  make  every  part  of  the  will  effedual^  and  cbar^- 

the  perfonal  eftate  only  with  the  payment  of  this  legacyl    ^H^ 

relied  likewife  much  on  the  cafe  oijackfon  v.  Farrand. 

Money  aiWng         Lord  Chancellor^   before  they  began  for  the  defendant,  inter- 

!iTetitth  r/-*  P^^^^»  *"^  '^'^  ^^  ^'5  clearly  of  opinion  the  cftatcs  devifed 

gal  aflets  only,     could  not  be  confidcred  as  pcrfonal  aflets  at  law,  in  the  hands 

where  it  is  foW    of  the  truftees  ;  that  by  the  devife  in  general  of  all  his  lands 

J^Viwm  t#    ^^  ^^^^  and  their  heirs,  here  was  plainly  a  difpofition  of  the 

Jell,  not  where    eftate  to  them,  and  a  trUft  created  in  them  for  the  payment  of 

*^T*  fl^*b  **  debts  ;  and  that  money  arifing  from  the  fale  of  a  real  eftate  wa* 

thewi^urthe     '^g*^  aflets  only,  where  the  eftate  was  fold  under  a  ^tfr«  power 

devifees  5  and     given  to  fell,  and  not  where  the  intereft  in  the  eftate  paiTed  by 

rnakingthetruf.  jj^g^ij,  ^^  the  devlfees  as  it  did  here,  and  that  making  the 

tees  executors  ^  ...        .^  ,  .  •  .  /.  ^ 

docs  not  alter      truitees  executors  Iikewife,  could  not  alter  the  cafe. 

the  cafe. 

A  devife  to  ^.  That  thc  Other  part  of  the  devife,  whereby  the  devifees  are 
and  B.  and  their  direded  to  receive  the  rents,  t^c.  could  with  much  lefs  colour 
heiis  till  fuch  a  admit  of  the  conftrudtion  contended  for,  but  was  in  the  nature 
pa^menVofdcbrs,  of  ^^^  thing  plainly  intended  as  a  truft^  and  taking  notice  like- 
docs  not  ccate  a  wife  of  what  had  been  faid   by  Mr.  Fazakerley^  that  as  to  this 

fctf  butT\o^-  P**"'  ^^  ^^^  ^^^^  '^  "^'S*^^  ^^  confldered  as  a  devife  to  them  of  the 
per  only  to  give  l^gal  eftate,  quoufque  they  fhould  have  received  fufficient  out  of 
thedcvifeeanin-  the  real,  kfc.   to  anfwer  the  purpofe,  and  that  then  the  eftate 

landtfAcifiwliy,  ^?^^^  ^^^  '"  V^^^^^^  ^Y  ^ay  of  executory  devife  ;  his  L^rdjhip 

notto  turn  them  faid,  fuppofing  fuch  a  conftruSion  (hould  be  fuffered  to  pre- 

into  perfonal  c-  yail,  yet  there  is  no  colour  for  faying  the  rents,  l^c.  fo  received 

*^**  would  be  legal  aflets,  and  put  the  cafe  of  a  devife  to  A.  and  B. 

and  their  heirs,  till  fuch  afum  fliould  be  raifed  for  the  payment 

of  debts  and  legacies,  would  that  create  a  fund  of  legaf  aflets? 

At  that  rate  a  legatee  might  fue  A.  and  B.  under  thofe  circum- 

ftances  in  the  ecclcfiaftical  court;  but  fuch  a  jurifdidion  in  a 

cafe  of  that  kind  was  certainly  never  thought  on,  nor  can  it 

poflibly  be  maintained  :  But  a  provifion  of  that  fort  is  proper 

only  to  give  the  devifee  an  intereft  in  the  eftate  fpecifically,  not 

to  turn  the  lands  into  perfonal  eftate,  and  make  them  legal  af- 

fets  in  the  hands  of  the  devifee. 

Mr.  Attorney  general  for  the  defendant,  infifted  on    thc  fet- 
tled diftindtion  between  legacies  charged   on  the  real,    and 
^^  2  chofe 
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thofe  charged  on  the  pcrfonal  cftatc.  Where  a  legacy  is 
charged  on  the  perfona),  and  liiade  payable  at  a  future  day, 
and  the  legatee  dies  before  the  day  of  payment,  the  court, 
in  compliance  with  the  rule  of  the  civil  law,  and  in  order  to 
make  the  proceedings  in  this  and  the  ecclefiaftical  court  (as 
they  have  a  concurrent  jurifdidion)  uniform  and  confifienC, 
has  determined  fuch  legacy  (hall  not  be  confidered  as  a  lapfed 
legacy,  but  (hall  go  to  the  reprefentative.  But  that  rule  has 
never  been  extended  to  charges  on  a  real  eftate  \  that  there 
was  no  ground  whatever  foj*  the  diftindion  taken  between  a 
legacy  as  here,  and  money  given  to  a  child  by  a  parent  as  a 
.portion,  nor  is  it  fuppofed  by  any  authority ;  but  the  only 
queftion  in  fuch  cafe  is,  upon  what  fund  the  charge  is  laid, 
wliether  on  the  real  or  perfonal  eftate  ?  That  the  cafe  of 
yadftn  v.  Farrandy  as  appears  by  the  report  of  it  in  Free,  in 
Cbanc.  109.  turned  intireiy  upon  this  ;  that  the  legatee  there 
died  after  marriage,  and  that  therefore  having  happened, 
which  was  the  caufe  of  the  portion,  it  (hould  be  raifed  after 
Jber  death. 

That  it  was  not  at  all  material  here  ;  that  the  legacy  was 
charged  on  a  mixed  fund,  or  xt2\  and  perfonal  eftate  too ;  that 
fo  it  was  in  the  cafe  of  Jack/on  v.  Farrandy  but  this  objeSiori 
was  notib  much  as  made ;  fo  it  was  in  the  cafe  of  the  Duke 
of  Ciofidit  y*  Talb^ti  in  Lord  Chancellor  King's  time,  Mich. 
5  Gf$m  a*  where  a  fum  of  money  was  by  will  charged  on  the 
l«al  and  perfonal  eftate  of  the  teftator,  payable  at  the  age  of 
ai  i  it  was  held  in  that  cafe,  that  the  legatee  dying  before  the 
age  of  21,  his  reprefentative  was  not  intitled,  but  the  bill  was 
difmifled,  and  the  Lord  Chancellor  in  that  cafe  cited  the  cafe 
of  Jinnings  v.  LukeSi  in  the  time  of  the  Lords  Comibif&oners, 
cxadly  to  the  fame  purpofe,  2  P.  fVms.  276.  Mr:  Attorney 
general  cited  the  cafe  of  TaUs  v.  Feityplaa,  2  Fern.  416.  Car- 
tmr  V.  Btetfoe^  2  Fern.  617.  and  Mr,  Floyer^  of  the  fame  fide, 
eked  Smith  v.  Smithy  2  Fern.  g%. 

L^rd  Chancellor  (z\iy  the  only  inducement  he  had  to  fuffer 
to  long  a  debate  in  this  court  by  the  bar,  was,  in  order  to . 
receive  fatisfadion  as  to  the  point,  which  bad  been  infifted 
on  in  relation  to  this  legacy  being  chargeable  on  a  mixed  fund, 
confifting  of  real  and  perfonal  eftate  too. 

He  faid,  that  was  a  difficulty  which  always  ftuck  with  him,  Sudiftrongrefo. 
and  it  was  fomcthing  very  extraordinary  that  the  real  eftate,  jjj'^'^  ^^o\\U 
which  was  only  an  auxiliary  fund  to  the  perfonal,  ftiould,  in  ferencc  between 
cafes  of  this  kind,  be  chargeable  in   a  different  manner,  and  »«»»»•  g«  <«  ti»« 
Bot  be  made  liable  to  the  fame  rules  and  determinations  with  i*^  J^h*rge*on 
the  primary  fecurity  the  perfonal  eftate  \  but  he  faid  he  found  the  real  and  per- 
the  refolutions  fo  ftrong,  that  there  was  no  difference  between  JjJJ*^*^^*^*^,^*^ 
a  charge  on  the  real  efl^te  only,  and  a  charge  on  the  real  and  ^^  a»Jwn  now^ 
perfonal  eftate  too ;  that  he  could  not,  at  this  time  of  day, 
think  of  determining  in  a  different  manner. 
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Wbciher  a  Hc  faid  it  WIS  very  dear  that  charges  on  land,  payable  at 

*i^?c.J!i^y  »  f^^wre  day»  could  not  be  raifed,  if  the  party  died  before  the 
dc«d  or  will,  payment ;  that  there  was  no  difFerence  at  all,  whether  that 
whether  given  by  charge  was  created  by  deed  or  will,  nor  whether  it  was  pro- 
fbrVchiidr'or  vidcd  by  Way  of  portion  for  a  child,  or  given  nncrely  as  a 
merely  as  a  le-  legacy  by  collateral  relations,  or  others;  and  this  was  the 
g.cy  by  collate-  ^^^^  j^  j^e  Duke  of  Cband9i  V.  talbvt^  and  Jmningi  v.  Lukitj, 

ral  relations,  or .         ,  .   ,    .  r  \     r      »  •  l         /•   l  ^i. 

others,  if  the  m  which  he  was  counfel,  for  in  neither  ef  them  was  the  pro- 
^rtydies  before  vifion  made  by  a  parent, 

l!l!«t*^!Ll?'K.  As  to  what  is  faid,  that  the  affets  may  be  fo  marflialled  as 
raifed,  for  the  prefent  plaintifr  to  receive  a  compieat  latisfadiion  out 

of  the  pcrfonal  eftate,  though  the  executors  were  not  befofe 
the  court,  and  fo  impoffible  to  make  any  decree  on  that  foot, 
yet  if  they  thought  it  would  be  material,  he  would  retain  the 
bill,  with  liberty  to  make' the  executors  parties ;  but  he  faid, 
he  conceived  that  point  could  by  no  means  be  maintained, 
for  that  rule  of  marfhalling  aflets  in  thp  manner  before  men- 
tioned, would  hold  only  where  it  was  proper  to  be  done  at 
the  time  the  legacy  firfl:  took  place,  and  not  where  it  was  ow« 
ing  to  a  fad,  which  happened  fubfequent  to  the  death  of  the 
teftator,  and  to  a  mere  accident,  as  here,  the  death  of  the 
legatee  before  21  • 
Theaathority  of     He  faid  the  refolution  in  the  cafe  otyackfony*  Farrandwt^ 
jackfon  v.Far.  founded  on  a  fingle  circumftance,  the  marriage  of  the  lesatee, 
424/  much"'    which  being  the  foundation  of  that  judgment,  implies  plainly 
weakened  by  the  if  the  cafe  had  ftood  only  on  the  devife  to  the  legatee  at  tiie 
'^r^:'^  ■g'of  V»  T^  ^;  dying  before  that  time,  that  the  court 
V.  Bietfoe^  %    would,  m  that  cafe,  have  determined  againft  the  plaintiff,  if 
Vern.  617.        fhey  could  not  have  laid  hold  on  the  circumftance  of  marriage; 
befides,  the  authority  of  that  cafe  feems  to  be  much  weakened 
tpy  the  fubfequent  refolution  in  Cariir  v.  BUtfit. 

I  have  often  heard  it  faid,  that,  the  reafon  why  legacies, 
CsTr.  charged  on  land,  payable  at  a  future  day,  (hall  not  be 
raifed,  if  the  legatee  dies  before  the  day  of  payment,  though 
it  is  otherwife  in  the  cafe  of  a  charge  on  the  perfonal  eftate, 
is  this,  that  the  heir  is  a  favourite  of  a  court  of  equity,  and 
ought  to  have  the  preference  of  the  reprefentative  of  a  lega- 
le tee,  and  likewife  that  the  court  will  go  as  far  as  they  can  in 
why  legacief,    keeping  the  real  eftate  ihtire,  and  as  free  from  incumbrances 
^f.  charged  on   as  poffible, 

l*"fotS!?*d"* ,*'  But  I  think  the  court  has  never  gone  upon  fuch  reafon, 
Ihall  not  be'  but  the  true  reafon  I  take  to  be  this,  that  the  court  will  go* 
wifedif  legatee  vern  themfclvcs  as  far  as  is  confiftent  with  equity  by  the  rules 
diy  oV^payment,  °^  ^^^  common  law.  In  the  cafe  of  pcrfonal  eftate,  the  rule 
Is,  that  this  court  is  the  fame  here  as  in  the  civil  law,  that  tht-re  may  be  an  uni- 
JJ^j^*^^*^y  formity  of  judgments  in  the  different  courts;  but  in  the 
common  law;  cafc  of  lands,  the  rule  of  the  common  law  has  always  been 
for  there  if  A.  adhered  to  :  As  fuppofe  a  perfon  fhould  covenant  to  pay  mo« 
^^^  »  ^l  "«y  ^o  another  at  a  future  day,  if  the  covenantee  dies  before 

money  to/r,  at,'.  ^  ,  '',  ,  ,.  ^ 

ft  future  day,  and  (he  day  of  payment,  the  money  is  not  due  to  his  reprefenta* 
^.  dies  before  the  tivc.     Thc  fame  rulc  holds  in  the  cafc  of  a  promife  to  pay 

day,the  money  is  ^-._„,     t^,  *  ' 

"— ^  ^»c  to  ^  money,  iSc. 

rmativK.        The  bill  difmifltd*  (B)  VOl^ere 
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(B)  rn^xt  t^  Itit  H^att  l^ate  t)it  ato  ant>  benefit  of  t^e 
{lecfonal  eSate» 

February  the  7th,  1737. 
Bartholomew  v.  J^;^. 

THE  tcftator,  A&jr,  devifcs  his  lands  at  Hadlow  ^^'"^ ^3^- 

to  Richard  May  in  tail,  remainder  over,  tsfc.   then  in  -^- ^«'i^«  »«»<»« 
mortgage  for  1300/.  and  devifed-othcr  lands  to  Thomas  May^  Ihen  i^  morN  ^' 
fubjed  however  to  the  payment  of  his  debts,  in  cafe  his  per-  gage  for  1300/. 
fonal  eftate,  and  other  eftates  devifed  for  that  purpofe,  Ihould  f"^  <*«^»'^*'  other 
apt  prove  fufficient  to  fatisfy  all  the  debts.  fubjU'M'  ^; 

payment  of  bis 
dcbtt«  ia  oUc  his  perfooal  eftate  fiiould  not  prove  fufficient. 

Lord  Chancellor  t  l  am  of  opinion  that  the  1300/.  muft  be  The  1300/.  muft 
paid  as  a  debt  of  the  tcftator  out  of  the  perfooal  eftate  ;  or,  if  ^t^jr^the'eft^^ 
that  proves  deficient^  out-  of  the  real  eftate  fo  devifed  -,  for  tor*s  per^nal^* 
wherever  there  is  a  mortgage  made  by  a  perfon  who  is  owner  «^arc.  and,  if  dc- 
of  the  eftate,  that  mortgage  is  looked  upon  as  a  general  debt,  fhi^rJ^iefta^  fo 
and  the  land  only  as  a  fecurity,  and   therefore  the  perfonal  devifed  to  r.  M. 
eftate  fliall  be  applied  in  difchargc  of  the  1300/.  tho'  there  ^i^cfca  mort- 
may  be  younger  children  of  the  mortgagor  who  may  be  no  r^rion"w1fo^$ 
otherwife  provided  for  :  But  I  think  clearly  the  cafe  would  owner  of  the 
be  otherwife,  if  the  conteft  was   between  Richard  May  and  •^^^^^^'^  "*®"- 
any  creditors  of  the  teftator,  who  would  lofe  their  debts,  if  uponasa^neral 
the  mortgage  was  fo.paid  oiF  out  of  the  perfonal   aflets,  or  debt,  and  the 
the  money  arifing  from  the  fale  of  lands  devifed  for  that  pur-  ^^^^^-^f^  ^J^,* 

pOlCf  therefore   per- 

fonal tttztc  /hall 
be  applied  in  difcharge^  but  if  the  ceoteft  lay  between  R,  M,  and  creditort  of  the  teftator^  it  vtrould  have 
bcea  otherwife. 

In  the  cafe  of  Lovel  v.  Lancajler^  2  Vern.  \%i.  it  is  laid 
down'  otherwife,  that  the  devifee  of  the  mortgaged  eftate  (hall 
take  it  cum  enere  ;  but  I  do  not  pay  any  great  regard  to  it,  be- 
caufe  it  does  not  appear  whether  there, was  a  fufficiency  of 
aflets  or  not  to  fatisfy  the  reft  of  the  creditors. 

N.  B.  His  Lordjbip  faid  in  this  cafe,  that  where  a  teftator 
devifes  exprefsly  that  the  timber  upon  a  particular  eftate  fhall 
be  cut  down  forpayment  of  debts,  it  is  a  hardft^ip  upon  the. 
irft  taker  of  the  eftate  i  but  he  muft  fubmit,  for  here  the 
timber  is  devifed  one  way,  and  the  eftate  another,  for  the  tim- 
ber is  devifed  to  Richard  May  and  his  heirs  upon  truft,  to 
cut  down  and  fell  for  difcharge  of  debts,  &c,  and  this  is  the  ^ 
%onjgeft  cafe  that  can  be  of  the  kind,  but  the  devifee  of  the  - 
#ftate  may  buy^  and  fo  prevent  the  defacing  of  the  eftate. 

I  i  4  H\i 
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His  Lordjhip  declared  that  the  mortgage  for  1 300  /•  on  th^ 

teftator's  cfiate  at  Hadlow^  and   intereft  thereof,  is  a  debt  of 

the  teftator's  to  be  fatisfied  out  of  his  perfonal  eftate  and  trvft 

cfiate. 

Vide  title  Portionsy  undtr  ibi  divijion^  At  tofttff  Tim$  tbqjball  h$ 

raifedy  &c. 

Ftdi  title  Rial  Efiate. 

TTidi  title  Ri/ultiniTruJls. 

Vidi  title  (knditions  and  Limitations, 

FuU  title  tegaciiSy  undsr  ths  divifion^  Of  a  Upfid  Ligacy  fy  JU* 
gqtiis  dying, 

Ftdi  title  Creditor  and  Dibior, 

Fidi  title  CatcUng  Bargain. 

Vide  title  Papifl. 

Vide  title  Tenant  bj  the  Ciertefyn 


CAP.      LVII. 

^n0lanii  ariO  Witt. 

Vide  title  Baron  and  Feme, 

Til  I    .•   II        I  I  I        I       I    ■      ■  I  •  11         ■       I  ■  n 

C    A    p.    LVIIL 

SctaTr.Atk.  3lllf«ltt0» 

35-70  fi  68,  (A)  ^oto  fir  fatmareo  in  cqim'ti?.   P.  489* 

pi'/is^'o^/ViJ  (B)  awtRt  a(t0  of iiif4tit0  are  sooo,  tKiity  or  1»oi9aUe»  P.  489^ 

jTr   Atk.  115, 

pi.  X3>  117,1301 

413,  61a,  6i«, 

*I7»  6»S>  **•»  /A1  affliilrt 
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(A)  l^ob)  far  faf)oa»ii  in  rquit^ 
Hilary  Term,  1737. 

Morgan  v.  Morgan.  Q^f^  ^^^^ 

T  ORD  Chancellor :  Where  any  perfon,  whether  a  father  or  Where  any per- 
-^  a  ftranger,  cntcri  upon  the  eftatc  of  an  infant,  and  conti-  ^^^^^.^^^ 
iiues  the  poSeffion,  this  court  will  confider  fuch  perfon  entring  and  continues  the 
as  a  guardian  to  the  infant,  and  will  decree  an  account  ag^inft  poiTefliox,  tkit 
him,,  and  will  carry  on  fuch  account  after  the  infancy  is  deter-  X^^^T^^,^^ 
mined  i  but  from  the  inconveniency  of  fuch  long  accounts^uld  wiiidecite 
il^henever  it  comes  in  proof,  that  the  infant,  after  being  of  age,  tn  account,  an4 
las  waived  fuch  account,  this  court  will  lay  hold  of  any  fuch  Ifte/X'^l^aMr 
thing  to  put  an  end  to  it  ^  though  indeed,  in  the  cafe  of  a  fa-  »  determined, 
ther,  the  court  is  not  fo  ftrid,  as  imagining  the  parental  au*  ^ftif bdn*  ©/*"* 
thority  might  hinder  the  bringing  any  bill  or  eje^ment  to  re*  fraived'^dbT 
cover  the  pofleffion,  «0«it. 

May  the  31ft,  1738*     Lineoh^s  Inn  HaU^ 

A~"'-  Cafe  132. 

TH£RE  is  no  inftance  of  appointing  a  receiver  of  the  The  court  wiu 
rents  and  profits  of  an  infant's  eftate,  where  there  is  no  "o^«Mwinta 
bill  depending  in  this  court,  if  it  were  only  filed  there  might  iofant'aeflm    » 
be  an  application  for  this  purpofe  on  behalf  of  the  infants.        whenti^ieita*^ 

(B)  tRSIiat  actions  of  tntsm  are  goDti,  1»tD>  0;  iiotoable;  seeCo.ut.72.a. 

Black.  Rep.  c^^. 
»  Black.  Rep. 

yirii.  the  16th,  1739.  XV7V7; 

Smith  V.  Low. 

jylCHAR  D  Lloyd  devifed  fome  land  and  houfes  buijt  therc-iCafe  233. 
'^  on  to  his  fix  children  ;  the  mother  ading  as  guardian  to  R.  L,  deviTed 
the  children^  who  were  all  infants,  demifed  the  premifles  on  a^**,^  ^^  »ai 
building  leafe  for  forty-one  years ;  her  eldcft  fon  who  was  about  thereon  to  hit  fi« 
19  years  of  age,  joined  with  her  in  making  the  leafe,  and  cove-  children  ;  the 
nanted  that  the  lefTee  fhould  have  quiet  enjoyment,  and  that^^^JJ^J^^^^^JHJ; 

flren,  who  were  all  infants,  deoiifed  the  prenuiTes  on  a  building  leafe  for  41  yean.  The  eldeft  (on  joined 
in  making  the  leafe,  and  covenanted  that  the  reft  of  the  children  when  of  agefliould  confirm  it. 

They  all  attained  21,  and  accepted  the  rent  for  above  ten  years  after  the  youngeft  came  of  age,  an4 
then  brought  their  ejeAment  againft  the  lefTe* ,  who  by  his  bill  prays  to  have  his  leafe  dlabliihed. 

Under  the  circumftances  of  this  cale.  and  particularly  the  acceptance  of  the  rent  for  fo  long  a  contiav^ 
Mce,  the  court  decreed  the  leafe  to  be  eflatiiiflied  during  therefidue  of  the  term. 

Where  a  perfon  is  of  age  when  he  makes  a  leafe,  and  has  nothing  in  the  premi/fes,  but  they  after  dt* 
ftCAd  (0  him,  t|)c  leafe  iM  eourv  by  way  qf  cftoopely  otb^wife  if  he  h»d  been  an  infant. 
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the  reft  of  the  children,  when  of  age,  (houM  confirm  the  leafe  ; 
the  children  all  arrived  at  age,  and  accepte4  the  rent  for  above 
ten  years  after  the  youngeft  came  of  age,  under  this  leafe  |  after 
fuch  acceptance  brought  their  ejedment  againft  theleflee  ;  and 
the  bill  is  brought  to  have  the  leafe  eftablifhed. 

LordCbanceUor :  The  chief  queftion  is,  if  this  leafe  is  good, 
and  ought  to  be  eftabli(hed  in  a  court  of  equity,  under  the  cir* 
cumftances  of  this  cafe  i  and  it  is  not  material  in  the  prefent 
queftion,  whether  the  leafe  be  or  be  not  good  in  law,  as  againft 
the  infant  whofigned  it,'  for  as  the  plaintifp  comes  into  equity, 
it  muft  be  fuppofed  bad,  though  as  to  one  fixth  part  it  is  cer- 
tainly good,  as  againft  him,  by  acceptance  of  the  rent,  and 
yet  as  to  the  other  two  parts  which  defcended  on  him,  I  think 
it  will  not  be  good  by  way  of  eftoppel ;  for  notwithftanding 
where  a  perfon  of  age  makes  a  leafe,  and  has  nothing  in  the 
premifles,  but  they  after  defcend  to  him,  this  leafe  (hall  enurp 
by  way  of  eftoppel,  yet  that  arifes  from  the  deed,  and  fe  cannot 
aa  as  an  eftoppel  againft  an  infant,  whofe  deed  is  never  good. 
An  Influit  hemA     But  here  the  leafe  is  to  be  made  good  upon  equitable  circnm* 
in-thif  cooftbyt  ftanccs,  and  it  appears  to  be  for  a  valuable  confideration,  rent 
maTd^eLuy   referved,  and  covenants  for  the  leflee  to  leave  it  in  good  repair, 
if  ibe  accepts      and  it  is  mentioned  by  the  mother,  who  ads  as  guardian,  to  be 
XhtTxhthJi^    f°'  ^^^  benefit  of  the  infants;  there  is  no  fraud  or  colluiion 
lMii4*t4eatfa,  s   proved  in  the  leflee,  and  the  hufl>and  of  the  leflbc,  and  father 
S!r*'"*tolft*'     of  the  infants,  died  in  bad  circumftances,  unable -to  rtpairjthe 
^Vbatever  is    premifTes,  which  were  houfes,  and  a  mill,  therefore  the  con- 
liiffickiit  to  pot  fideration  of  the  leiTee's  repairing  them,  is  a  beneficial  one  for 
•1^^"^   the  infants,  and  that  is  fworn  to  be  done;  and  there  arefeve- 
fioci4?iji  e^ty  nd  cafes  where  this  court  binds  infants  to  contradls  made  in 
t«  thatptfty,      their  behalf,  as  marriage  contrads,  efpecially  if  the  wife  accepts 
pin»money,  or  after  the  bufband*s  death  accepts  the^  jointure 
under  that  contra£b,  and  here  the  great  point  is,  the  accept- 
ance of  the  rent  for  fo  long  a  continuance,  the  youngeft  hav- 
ing been  of  age  ten  years,  and  notice  of  this  leafe  is  to  be 
prefumed  in  all  this  time.     They  found  a  perfon  in  pofi*effion 
of  their  eftate,  and  that  was  fufficient  to  put  them  to  inquire, 
and  what  is  fufficient  to  put  the  party  upon  an  inquiry^  is  eood 
notice  in  equity. 

His  Lordfliip  therefore  declared  that  the  plaintiff^  under  the 
circumftances  of  the  cafe,  is  intitled  to  have  the  leafe  eftablifli- 
ed  during  the  refidue  of  the  term,  and  decreed  accordingly  ; 
and  as  it  was  againft  confcience  to  bring  ejedments  after  thefe 
tranfaSions,  ordered  that  the  plaintiff  (hould  have  coih  at  law, 
and  in  equity. 

Vide  title  Guardian. 

Vide  title  Divifes^  under  the  divijiony  Of  Devifes  of  Lands  fttt 

Payment  of  Debts » • 

Vide  tide  Will. 

Vide  title  Plantations. 

fide  title  Marriage^  under  the  divifton^  JVhere  it  is  Clandejline. 

Vide  title  Injun£iion. 

CAP, 
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(A)  3|if  tDl^l  caCtf,  ano  tt^eit  to  be  srontetf 

February  the  12th,  1738* 
AnoitS    "" 

A  Bill  brought  for  an  injunfiion  to  ftay  a  fuit  in  the  ec-  Cafe  234. 
clcfiaftical  court  for  a  legacy^  becaufe  that  court  cannot  whew  there  L  r 
make  a  legatee  refund  in  cafe  of  a  deficiency  of  aflets,  and  ^^>  or  any 
this  being  the  day  forihewing  caufewhy  the  injunftion  fhould  Sa?flVnot! 
'  not'bediflblved,  this  counfei  for  the  plaintiff  relied  on  the  cafe  w>thftuiding  the 
of  Knight  V.  Clarke  cited  in  the  cafe  of  ^<?^/  v.  Robinfon^  i  Vgrn.  ecdefiafticai 
93.  where  Lord  Chaftcelhr  faid,  there  was  a  difference  between  a  orrgiw^PifiUc 
fuit  for  a  legacy  in  the  Spiritual  court,  and  in  this  court ;  if  in  tion  in  legacies, 
the  Spiritual  court  they  would  compel  an  executor  to  pay  a  le-  y"^^^ «<>*'« 
^picy,  without  fccurity  to  refund,  there  fhall  go  a  prohibition.  iHjunalon*** 

Lord  Chancellor  cotiXinutA  the  injunSion  till  the  hearing,  be- 
caufe the  plaintiff  is  an  executor  in  truft  only,  for  where  there 
IS  a  truft.  or  any  thing  in  the  nature  of  a  truft,  notwithftand- 
ing  theecclefiaftical  court  have  an  original  jurifdidion  in  lega- 
cies, yet  this  court  will  grant  an  injunctions  trufts  being  only 
proper  for  the  cognizance  of  this  court. 

The  rule  in  this  court  now  is  varied  fince  the  cafe  in  Vernon^ s 
SjportSy  for  legatees  are  not  obliged  to  give  fecurity  to  refund 
a  deficiency  of  affets. 

His  Lordfliip  mentioned  a  cafe  where  a  woman  an  infant  was  Where  the  huf- 
intitled  to  a  legacy  upon  her  marrying,  the  hufband  inftituted  fn^f u^^Vfuf"* 
a  fuit  in  the  ecclefiaftical  court  for  it,  which  he  might  do;  but  I"  the  ^clefiafti- 
upon  the  executors  bringing  a  bill,  and  fuggefting  this  matter  cal  court  for  her 
to  the  court,  an  injunaion  was  continued  till  the  hearing  of  ^^'^^^Z TJ*?!** 

M-  #-..■'-  1  i«i  ^  P         executor  s  bring- 

fhe  caufe  1  and  the  fame  order  was  made  in  the  prefent  cafe,      ,'ng  a  b.ii,  and 

fuggefting   this 
natter  to  the  court,  an  injundllon  will  be  coatiotted  to  ih%  heariDp 


(B)  Kttle 


Viii  tiUe  ma^  under  the  divi/kn^  Tbi  PnOir  $/  this  Ck 
tbi  Prir9gativ4  CourU 


CAP.     LX, 

BIttrolfient  IMfirn. 

Jupfft  the  yth^  1746. 

Ex  parti  Grceo. 

Vide  title  Banirupt^  under  tbt  divifiouy  Ruli  as  te  the 
Dibt9rsJlil  under  CommiJJkns  $/ Baniruptcfm 


4M 
CAP.      LXI.    ' 

«  Tr.  Atk.  J  J, 

Biointenattfs  ant  JC?nant0  in  Common.  liXl^i*!!!^ 

pi.  281. 

Hilary  Term,  1737.  sM^t^,^' 

734.     3  Bur, 

Prhce  y.Heylin.  IZ^,    ^  *•'• 

rX^HE  teftatrix  in  this .  cafe  being  a  leflee  for  a  term  of  Cafe  235, 
I  years,  of  two  houfcs  in  London^  devifed  the  fame  U  A/r  a  tefltrrw  dt- 
«^/tt;  John  Prince,  piwterery  ^W  John  Heylin,  chrky  gene-  ^Jfe«  two houftt 
rtllpf,  and  then  the  will  goes  on.  thus,  <*  and  my  will  and  mean-  y.  af.^^. 
**  i»f  iV,  /*•/  tbi,  rents  $fmyfaid  two  baufts  Jhall  be  equally  Jhared  ^^thta^wi 
•^,4Uid;iiiuided  ietween  them,  the  /aid  John  Prince  and  John  ■*««•««».  th* 
*•  Hey^ii,  clert,  as  afire/aid.'*     The  teftatrix  foon  after  dies,     ^o  h^ii^^"^ 

lhoa!d^#0iMib 
Tm  den/eet  iluUl  take  tk$teiuoitt  in  emmm,  and  not  as  jointeaiMitt. 

'    J$hn  Prince  furvived  the  teftatrix,  and  died  in    1721,  ever 
'  j^ce  the  premifles  have  been  enjoyed  by  the  defendant  as  the 
fitrvivor. 

>Thls  bill  is  now  brought  by  the  adminiftrator  of  Prince^  to 
liave  an  account  of  the  rents  and  profits. 

The  queftion  was.  Whether,  by  the  words  in  the  will,  a 
jointenancy,  or  a  tenancy  in  common,  was  created. 

It  was  agreed  clearly,  that  if  the  words  equally  Jhared  had 
been  annexed  to  the  thing  itfelf,  they  would  have  created  a 
tenancy  in  common,  but  infifted  upon  at  the  fame  time,  that 
the  former  are  plainly  woids  of  jointenancy,  and  the  fubfe- 
quent  amount  only  to  a  direfiion  in  what  manner  the  profiu 
ibould  be  received  during  the  lives  of  the  devifees,  vi%.  to 
each  of  them  an  equal  fhare,  which  is  faying  no  more  than 
what  otherwife  the  law  would  dire£t. 

Lord  Chancellor  :  I  am  clearly  of  opinion,  the  devifees  were 
tenants  in  common,  that  had  the  teftatrix  exprefsly  direded 
the  rents  to  be  fliared  during  the  joint  lives  of  the  devifees,  it 
might  admit  of  fome  doubt,  but  with  regard  to  the  time,  the 
latter  part  of  the  devife  was  as  general  as  the  former,  and  the 
Word  rents  will  as  properly  pafs  the  intereft  in  the  houfes,  as 
any  other  word  whatever.  This  is  therefore  a  plain  tenancy 
in  common. 

With  regard  to  the  time  the  defendant  is  to  account  for  the  7«  H.iiaYifif  oa 
rents  and  profits,  there  having  been  no  entry  made  or  demand  ^^V^^!J^ 
of  the  rents,  tiff .  it  has  been  infifted  on  for  the  defendant,  he  fi^n  of  the  tw« 
ought  to  account  only  from  the  time  of  the  bill  filed  :  Now  in  houics  m  forn- 
Che  cafe  of  jointenants  or  parceners,  there  is  a  mutual  truft  J^Kmuwl^nc&f 

fnoftacoooat/off 
Che  fCDts  at  far  back  as  the  death  of  7«  F«aaadtkcititfaBL'^QaiL^&i*^^'ODK>fi^^ 
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Between  them,  and  they  are  accountable  to  each  oAer^'  tvitli* 
out  regard  to  the  length  of  time  ^  it  is  otherwife  in  the  cafe 
of  tenants  in  common^  and  diis  it  an  adveriary  pofleffion  main- 
tained by  the  defendant  againft  the  plaintiff  ever  fince  the  death 
of  bis  inteftate :  However  the  ftatute  of  limitations  is  a  bar  to 
any  demand  further  back  than  6  years,  and  by  the  4  Amu 
€.  16.  /  27.  an  adion  of  account  lies  for  one  tenant  in  com^ 
mon  againft  another,  and  fuch  adion  is  expiefsly  mentiofied  ia 
the  ftatute  of  limitations,  and  as  there  is  no  remedy  at  laiTy 
there  can  be  no  reafofi  for  any  in  equity. 
%jeamtntwot        I  am  of  opinion  the  defendant  muft  account  for  rents  and 
mamtainabiebr  profits  from  the  death  of  the  inteftate,  the  nature  of  the  cftace 
MUMT^Bft  devifed  not  admitting  of  an  adverfiury  poflfcfibo,  in  r^ard  of 
another,  vtthoot  the  privity  that  is  between  tenants  in  comoion:    An  ejefi* 
^U%Ut!t^€  ment  is  not  mainuinable  by  one  tenant  in  common  againft 
•f  ijMitatoM  be  another,  without  an  adual  oufter  :   No  advaittage  can  be  now 
Biiiher  pleaded,  ukcu  of  the  ftatutc  of  limitations,  it  not  being  pinuled'by 
bTcb^I^ww,    the  defendant,  or  iniifted  on  by  his  anfwer,  which  in  all  cafes 
yoa  cannot  have  js  neccffary,  in  order  to  have  the  benefit  of  fuch  bar  to  the 
aH^u^^  ^     plain tiflfs  demand,  though  indeed  the  court  fooaetimes,  when 
there  is  a  very  ftale  demand,  notwithftanding  the  ftatute  is  not 
pleaded,  will  in  it's  difcretion  reduce  that  demand  to  a  leafon* 
able  time^  and  makes  ufe  of  the  ftatutib  of  limitations  as  a  pro- 
por  rule  to  go  by  in  the  exercife  of  that  difcretion. 

Marcb  Hit  zi^  1738. 

Owen  V.  Owen. 

Cafe  236.  rriHE  teftatrix,  after  feveral  legacies,  bequeaths  in  thele 
jf.acvUct  a]l  the  JL  words,  •*  All  the  reft  and  ref^ue,  fcfr.  I  give  and  be- 
fcfiaueof  her  •*  queath  to  my  two  nieces  Mary  and  Elizaheib,  daughters  to 
Si^  mSmJ  "  "^y  ««P^«w  fTilliam  Owen,  and  Jnne  his  wife,  whom  I  de- 
^ihuil!ab!^  "  **  '"'*  to  be  truftees  for  their  children,  to  take  care  of  their 
d«ighterf  to  her  ««  legacies  for  them,  they  being  of  tender  age,  and  my  will 
^^ZtjZi "  "»  ^^^^  ^y  ^^^^«  ^  equally  divided  between  my  two  nieces, 
hif  wi:e,  whom  ^^  Mary  and  Elizabeth^  whom  I  nominate  and  appoint  my 
ihc  drfiret  to  be  4<  exccutrixcs  accordingly/* 

tcufteet  for  their  ^  ^ 

thiUreii,  to  uke  ctre  of  their  legacicf,  and  then  (ays,  My  will  is,  tUt  mj  efittg  ke  equally  divided  if 
Hvtn  Mary  and  Elisabeth,  vbem  I  affeittf  my  executrixes  accordingly :  One  ot  the  nieces  died  in  the  life 
•f  the  teftatrHr,  and  aU  the  next  of  kin  had  Jmall  legacies,  eixepc  one. 

The  detrife  to  the  two  nieces  is  not  a  jointenancy,  for  the  words  ejually  divided,  though  not  annexed 
^  the  daufe  which  gives  the  refidtie,  can  relate  to  that  only,  and  if  they  had  been  boih  living  at  rhedfith 
^ihe  tcftatrix,  they  would  ha?c  taken  as  tenanu  ia  common. 

One  of  the  nieces  died  in  the  life  of  the  teftatrix. 

The  queftion  was,  Whether  William  Owen^  and  Anne  his 
wife,  ftand  in  the  light  of  truftees  of  a  moiety  of  the  refidue 
for  the  next  of  kin,  and  whether  the  teftatrix  was  to  be  con* 
fidered  as  dead  inteftate  in  refped  to  that  moiety,  or  vyhether 
the  devife  to  the  two  nieces  was  a  jointenancy,  and  /f^iUiam 
Owen  and  Anne  bis  wife  are  truftees  for  the  furviving  niece 
•nly. 

N.B. 
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N»  B.  Jlltbofi  who  we,r^  tuxt  of  kln^  andintitUd  under  ihejia^ 
tUte  9f  dijlrtbutions^  hadfmall  Ugaciis  left  them^  ixapt  cm. 
,  For  the  plaintiffs  the  nexc  of  kin  were  cited,  the  cafes  of 

•  P^i^  v»  P^g^  before  Lord  Chancellor  King^  2  fi^ms.  489.  and 
_  Holdimtfs  V.  Rayner^  before  Lord  HardwUie. 

Mr.  Browftf  for  the  defendant  the  furviving  niece,  urged  the 
•:    rale  of  Civil  law,  that  where  heirs  were  inftituted  (which  words 
*^*aiiepf  the  fame  import  as  legatees  in  our  law),  and  one  dies, 
,>.tl>e  legacy  goes  to  the  reft  j)y.  way  of  accretion,  becaufe  the 
;.^  fkaie  perfon  cannot  die  teftate  and  inteftate  as  to  the  fame 
'  •  -^ing :  He  relied  much  on  the  authority  of  Hunt  v.  Berkeley^  at 
:,;thc  ftoUs  the  24th  of  7«»#  1731,  before  Sir  Jo/epb  Jekyll*. 
*:jC.  •Lm'd  CbanalUr  :,  The  firft  queftion  that  hath  been  made  in 
\  4]ift  caiife  is.  Whether  thefe  two  nieces,  if  they  had  furvived 
.V'Uie'^llftatrix,  would  have  been  tenants  in  common. 
''  ■  It.isdear  to  the,  that,  if  both  of  the  nieces  had  been  living.  Though  the 
;'  tlieitrords.1^  ie  squaUyjfMdid  would  certainly  have  made  a  te-  J^^^^J^^^^ 
;   jniticy  in  common  I  fojF  though,  as  hath  been  truly  faid,  thefe  iiria  fcttiement 

*  wtA^  in  a  ftrid  fettleme^nt  at  Common  law  have  never  been  de-  «*  Coirmon  law 
. .  to'pmed  barely,  of  themfelves  to  make  a  tenancy  in  common,  aet^mined,^**'* 
.;.  ^mt'in  a  will  it  is  fettled  that  thefe  words  will  make  a  tenancy  barely  of  thnn- 

in  Anunon*  both  with  regard  to  real  and  perfonal  cftate.  feivestomakea 

-.,.■'  °  ^  tenancy  in  com- 

f       .  fflon,  yet  it  is  fettled  they  do  fo  in  a  will,  both  with  regard  to  real  and  perfonal  eftate* 

The  only  diftin£lion  attempted  by  the  defendant's  counfel  in 
Ibis  cafe  is,  that  the  words  equally  divided  zvt  not  annexed  to  the 
claufe  that  gives  the  refidue,  and  therefore  muft  be  relative  to 
the  fubfequent  claufe  which  nominates  the  two  nieces  executixes. 

But  the  conftrudtion  would  be  abfurd,  becaufe  as  executors  The Intereil and 
there  can  be  no  divifion  of  their  intereft,  or   authority,  for  «"*^"rity  ofexe- 
ihough  a  man  may  appoint  executors  in   fuch  a  manner,  that  a^**cannot°be* 
their  authority  may  commence  or  determine  at  diiFtrent  times,  divided  into  dif- 
jrct  he  cannot  nominate  perfons  executors,  and  confine  one  of  ^*"^  powers, 
of  them  to  one  branch  of  his  eftate,  and   another  to  another,  folppoInTeYas* 
for  they  have  a  joint  authority,  which  extends  to  the  teflator's  that  their  autho. 
whole  eftate,  and  cannot  be  divided  into  diftind  and  feparate  ^'^y  »nay  com- 
powers,  and  therefore  thefe  words  muft  be  applied  to  the  gift  of  nJiJI^at^iff^jJ^t 
the  beneficial  intereft :    If  therefore  they  are  tenants  in  com-  timet. 
Vioo,  what  is  the  confequence  of  the  death  of  one  in  the  life  of 


♦  Mary  Berkeley  pofTefl^d  of  a  perfonal  efhfeon  the  8th  of  December  1720  made  her 
will,  whereby  ihe  gave  both  fpecifick  and  pecuniary  legacies  to  htr  brother  Francis 
H^oe/mer^  and  to  her  two  fons  in  law  the  defendants,  and  lilcewife  gave  legacies  to  a 
child  of  each  of  them,  and  alfo  legacies  to  other  perfons,  and  then  gives  all  the  reft  and 
refidu^  of  her  perfonal  eftate  to  her  before- mentioned  brother  and  fons  m  law,  to  be 
equally  divided  among  them,  and  makes  them  executors :  In  January  1722  Tranck 
JVoolmer  ^\t^^  afterwards  in  March  1715  the  teftatiixdied  The  qucftion  was.  Whe- 
ther the  third  part  of  the  rejiduum  devifed  to  Francis  fFooImer,  (hruild  go  to  the  next 
of  kin,  or  to  the  furviving  executors  3  a^d  the  Mailer  of  the  Roils  Qecreed  for  the 
cxci  utori. 

the 
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the  tellatrix  ?  Why,  clearly  where  itis  either  a  pecuniary  legacy, 
or  of  a  real  eftate,  that  is  given  to  two  perfons,  to  be  equally  di- 
vided between  them,  and  one  of  them  dies  in  the  life-time  of  the 
teftatrix,  it  is  a  lapfed  legacy,  and  the  (hare  of  the  perfoo  fa 
dyin^  in  the  prefent  cafe  ought  to  be  confid^ccd  as  fuch. 

The  next  qucftion  is.  Whether  this  (hall  go  to  the  furviving  . 
executrix,  or  be  diftrxbuted  amongft  the  next  of  kin,  as  an  un« 
difpofed  moiety* 
TheWiiintereft      There  are  two  things  to  be  contidered  in  re|tnl  to  thii 
?».*^/"'^'^  moiety,  the  legal  intereft,  and  the  equitable  intereft.     By  the 
t*r,  but  the  be-  maxims  of  law,  a  legal  intereft  of  a  lapfed  legacy  certamlypaflcs 
mfidai  in  the     to  the  executor ;  but  in  the  judgmentof  this  court  the  truft  and  \ 
thTteftito^     beneficial  intereft  is  given  likewife,  and  according  to  the  cafea 
determined  here  fince  F$fter  and  Munt^  in  2  Fitn.  473.  mnft  go 
to  the  next  of  kin,  tho'  in  all  thofe  cafes,  the  legal  intereft  was 
unqueftionably  allowed  to  be  in  the  executor*  ' 

Pagi  v.  Pagi  in  2  IVms.  489.  is  a  ftrding  cafe,  Jyben  cni^e* 

vifed  the  refidue  of  his  perfonal  eftate  to  fix  perfohs  to  each  a 

fixth  part,  and  made  them  executors,  and  one  of  them  dyhiig  in 

the  life-time  of  the  teftator.  Lord  Chancellor  King  Was  of 

opinion  the  legacy  did  not  furvive,  and  decreed  his  (hiire  to  the 

next  of  kin  :  This  cafe,  on  the  29th  of  Auguft  1734,  was  cited 

before  Lord  Talbot^  and  followed  by  him,  and  by  me  aftenyv<it 

in  the  cafe  of  HoUernrfs  v.  Reyner, 

At  an  heir  doet       Sir  Jofepb  Jikyll  htt  Matter  of  the  Rolls,  in  Hunt  v.  Barklij^ 

rft***h*T*'     differed  intirely  from  P^^#v,  Ptff/,  but  this  is  only  one  cidTe 

tei!SonU  hit"    aga'>nft  many,  and  the  reafon  he  went  on  there  is  not  fufficient 

aoceftor,  but  by  to  fupport  the  do£lrine  of  that  cafe ;  for  the  next  of  kin  in  this 

MaofhWfio     refpe<a  are  fimiiar  to  an  heir  at  law,  and  as  he  does  not  take  by 

With  regard  to       ,    ^ ,  _  ,  .  ^         i  •      i  •  •    i        «  r%  V* 

fcrfonaU  the  ^"6  intention  of  his  anceltor,  but  in  bis  own  right  by  zSt  of 
next  of  kin  take  law  j  fo  with  regard  to  the  perfonal  ettate,  the  next  of  kin 
^Jrwa^rrfwid  not  ^*^^  '^  ^^  ^'^^  manner  in  fucceffion  ab  inteflato^  and  not  by  the 
^y  the  intention  intention  of  the  teftator,  but  as  caft  upon  them  by  the  law: 
•fth^  teftator.  Therefore  I  am  of  opinion  the  plaintiffs  are  intitlol  to  adif- 
tribution* 

iTo  perfoo  oui        William  Owen  and  Anne  his  wife,  the  father  and  mother  of 

•fcca  truftee  in  the  two  nieces,  are  no  more  than  natural  guardians  to  take  care 

Itti  a  f^fted*!^.  ^f  **^'*  legacy,  for  they  cannot  be  in  law  truftees,  unlefs  fomc 

tefeft  in  the  intere^  in  the  thing  given  were  actually  vetted  in  them. 

thing  gireov 

February  the  26th,  ^736» 

Partridge  v,  Pawlet. 

Viit  title  Executors  and  Adminiflratorsy  under  tbe  divijien^  JFUt 
Jball  be  AJfets. 

Vide  title  Partition. 

CAP. 


497 

CAP.,    LXII. 

I 

Vide  title  Dtwer  and  yo'tnture. 


C     A    p.      LXIII. 

Huagc 

May  the  J  2th,  1742. 
Ex  parte  h'xtigooi. 


r*'   ViJi  tltit  JSfiftirupt  J  under  the  divifton^  Rule  as  t^  a  Certificate  from 
"'*   ,  CornmiJJioners  to  a  Judge. 


CAP.      LXIV. 

-^jrrA  the  2d,  1738, 

*  Penjamin  Charlewood^         <  Plaintiff. 

The  Duke  oi  Bedford^  Smith  and  Sever,      — —  •    Defendants. 

THE   plaintiff  as  affignee  of  a  leafe,  being  intitled,  dur-    Cafe  237. 
ing  the  remainder  of  a  term  therein,  to  a  houfe  in  Covent-  The  bare  entry 
Garden,  w\\\\  offices,    and  alfo  to  a  liable   and  coach-houfe,  ofafteward  in 
with  a  room  over  the   fame,   and  to  the  ufe  of  the  yard  adjoin-  ^^aft'^okwith 
ing  to  the  coach-houfe,  the  defendant  Smith,  the  late  Duke  of  bi«  tenants,  is 
Bedford's  fteward,   and  the  plaintiff  (who  was  defirous  to  con-  not  an  evidence 
tinue   in    the  houfe    beyond  the  term  in  the  faid  leafc)   on  the  f|, J^^^g J„\g* ^g. 
26th  of  May  1731  came  to  an  agreement,  that  in  confideration  ment  for  a  leaf* 
of  the  plaintiff's  furrendcring  the  ftabie  and  coach- houfe,  with  between  the  lord 
the  room  over  the  fame,  and  his  right  to  the  yard,  in  order  to 
accommodate  Mr.  Rich,  who  was  then  building  a  new  play-houfe, 
he  ftiould  have  30/.  allowed  him  for  the  then  remainder  of  the 
term  therein,  and  have  the  fame  term  ifl  the  refidue  of  the  pre- 
miffes  made  up  to  him  21  years  from  that  da)'  at  60/.  per  ann. 
and  that  a  leafe  fliould  be  executed  to  the  plaintiff  accordingly, 
and  for  which  he  fhould  pay  the  Duke  80/.  which  agreement 
he  delivered  Smith  to  be  entered  in  his  Grace's  contract  book 
with  his  tenants  j  that  fome  (hort  time  after,  Mr.  Rich  entered 
Vol.  I,  Kk 
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iqto  and  poflefled  the  ftables,  coach*h'oufe,  (fc.  and  took  down 
and  demoHQied  part  thereof  to  build  his  playhoufe. 

Smithy  on  the  death  of  the  late  Duke,  being  continued  ftew« 
ard,'  declared  to  the  plaintiff  that  he  muft  ftand  to  the  agree- 
ment, and  (hould  have  a  further  leafe  according  to  the  terms  of 
that  agreement,  on  which  the  plaintifF began  to  repair  and  fit  up 
the  houfe,  and  laid  out  feveral  hundred  pounds  in  needful  re- 
pairs, and  alteration.*,  beyond  what  he  was  obliged  to  by  any 
covenants  in  the  old  leafe. 

At  Lady  Day  1736  the  leafe  expired,  and  ho  new  one  hath 
been  made  to  the  piaintifF  according  to  the  agreement,  though 
he  has  offered  to  pay  the  fine  ;  but  the  defendant  the  Duke  of 
Bedford  doth  not  only  refufe  to  make  a  new  leafe  to  the  plain- 
tift',  but  hath  adually  made  a  leafe  of  the  faid  premifles  to  the 
defendant  Bever^  and  given  the  plaintiflF  notice  to  deliver  the 
polTeflion,  or  to  pay  double  rent. 

The  bill  therefore  is  brought  to  have  fuch  further  leafe  de- 
creed him,  and  the  fum  of  thirty  pounds  paid  him,  and  that  if 
the  defendant  Smith  made  the  agreement  without  fufficient  au*- 
thority,  that  he  may  make  fatisfa^lion  to  the  plaintiflF  for  the 
damages  he  may  fuftain  thereby. 

The  Duke  of  Bedford  by  his  plea,  which  on  arguing  was  or- 
dered to  flandforan  anfwer,  infiAed  that  by  the  ftatute  of  frauds  . 
and  perjuries,  **  All  leafes,  ^c,  or  term  of  years,  or  any  un- 
^^  certain  intereft  in  any  melTuage,  lands  &^.  made  by  parol 
^'  and  not  put  in  writings  and  figned  by  the  parties  fo  making  the 
^*  fame,  or  their  agents,  lawfully  authorized  by  writing,  (hall 
'*  have  the  force  and  efFe£);  of  leafes  at  will  only,  and  (ball  not, 
*'*'  either  in  law  or  equity,  be  deemed  or  taken  to  have  any  other 
•'  or  greater  force  or  cfFcft,  any  contraSl  for  making  any  fuch 
*'  leafe,  or  any  former  law  to  the  contrary  notwithflanding  ;" 
r.nd  avers  that  the  pretended  agreement  for  a  leafe  to  be  made 
to  the  plaintiff  of  the  premifles,  was  not  put  into  writing  and 
figned  by  the  defendant  5  and  doth  alfo  aver  that  the  fame  was  not 
iigned  by  his  late  brother  in  his  life- time,  or  by  any  agent  of  bis 
brother,  or  himfelf,  thereunto  lawfully  authorized  by  writings  and 
that  if  the  agreement  was  made  by  Smithy  the  fame  was  never 
approved  of  by  his  brother,  nor  himfelf,  nor  did  the  plaintiff 
make  any  application  for  the  leafe,  till  the  defendant  had  dired- 
ed   a    leafe    to  be   made  to  Bever^   and  which  he  admitted  he 
made  in  June  1733,   to  commence  from  the  expiration  of  the 
former  leafe  at  Lady-day  lafl. 

And  the  defendant,  theprefent  Duke,  by  his  anfwcr,  infifled 
that  the  agreement,  though  reduced  into  writing,  yet  was  made 
fubjedl  to  the  late  Duke's  approbation,  and  had  been  never  ap- 
proved by  him,  or  figned  by  him,  or  any  agent  of  his  lawfully 
authorized,   nor  by  the  plaintifF  or  the  defendants. 

lyord  Chief  Baron  Comyns  fitting  for  Lord  Chancellor :  I  can- 
not fee  that//;'/  agreement  fliould  be  carried  into  execution, 
though,  10  be  fure,  there  are  caliss  where  agrecmcnis  h.ivt  been 

carried 
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eirried  into  execution,  which  have  not  literally  putfuqd  the 
ftatutes  of  frauds  and  perjuries. 

In  this  cafe  there  does  not  appear  to  be  any  certain  agree- 
ment  between  the  parties,  for  the  bare  entry  of  a  fteward  in  his 
Lord's  contrad  book  with  his  tenants^  is  not  an  evidence  of 
itfelf  that  there  is  an  agreement  for  a  leafe  between  the  Lord  and 
one  of  his  tenants,  unlefs  ic  is  fupportcd  by  other  proof. 

Where  a  plaintiiF  has  brought  a  bill  for  a  fpecifick  perform- 
ance of  an  agreement,  and  declines,  as  the  prefent  does,  reading 
the  anfwer  of  the  defendant,  it  is  a  ftrong  fufpicion  that  the  an- 
fwer  does  not  come  up  .to  the  caf^  he  would  make  by  his  bill.  • 

It  does  not  appear  whether  this  is  a  true  copy  of  the  writing 
diat  is  entred  in  the  contraft  book,  but  may  be  only  heads  fof 
/.an  ^igreement ;  and  in  cafe  a  lefTor,  by  writing  an  agreement 
Jbjfil  leafe  in  a  book,  {hould  be  faid  to  fubftantiate  the  leafe, 
■*  it^ivbuld  be  giving  too  large  a  power  to  him,  and  would  intire- 
^  vJy^ruftrate  the  defign  of  the  ftatuce  of  frauds,  isfc.  for  it  would 
^  Jbatoo  great  a  temptation  to  perjury. 

It  was  urged  by  the  piaintifPs  counfel,  that  if  an  agreement  A  performance 
.  be  made  in  part,  and  executed  on  one  fide,  that  this  is  a  foun-  ?niy  of  one  fid« 
.    dation  for  equity  to  eftablilh  the  agreement,  cfpecially  where  JJ°^^  J/^^^. 
.  ^  there  has  been  an  expence  to  one  of  the  parties.  tute  of  frauds  and 

',  "    But  in  all  cafes  where  there  is  a  performance  only  of  one  ^p""*^'  *»*•* 
fide,  that  is  not  a  difpenfation  of  theftatute,  but  r^x  ^m/^x,  g^'^nft  whkh** 
'    i^inft  which  there  is  no  provifion  made.  there  itnopro^ 

The  court  declared  that  the  plaintiff  ought  to  be  relieved  ^^^**"* 
againft  the  payment  of  the  double  rent,  and  ordered  the  in- 
jundion  granted  for  ftay  of  the  defendant's  proceeding  at  law 
for  double  rent  to  be  continued  ;  and  that  the  plaintiff's  bill, 
ai  to  all  other  matters,  be  difmiffed  without  cofts,  except  as 
to  the  defendant  Bever^  and  as  to  him  with  forty  {hillings 
cofts. 


CAP.      LXV. 

Ilapfcti  Stegaci?. 

Vide  title  Conditions  and  Limitations^ 
Vidi  title  Jointenants  and  Tenants  in  Commni 


Kka  C    A    P, 
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CAP.      LXVI. 
Heafe* 

Vide  title  StatuU  of  Frauds  and  Pgrjurus. 


CAP.      LXVIIL 

(A)  S>(  befte^  6|  UpfeB  Uffacies  being  to  te  paiD  at  a  fnture  tiiii^ 

0)  certain  a^e^  to  iBt^ici)  t\^  legatees  ncl^t  atritieli*  P.  500. 

(B)  cabere  legatees  f^M,  oi  (ball  not^  baDe  intereH*    P.  505* 

(C)  S>i  (pecificb  anil  pecuniarr  legacies^  anB  t^ere  of  atating  anB 

tefunning*    P:  507. 

(D)  Snemption  of  a  legacy*    P.  509. 

(£}  i>f  a  lapfen  legacy,  b^  legatees  D^ing  in  t^e  iife^tfme  of  tbe 
teftato^,  anil  ^ere  in  ts^at  cafeo  it  (ball  be  gooD^  anB  beft 
In  another  perfon  to  tobom  it  i%  limiteB  oBer.  P.  5  lo. 


t  Tr.  Atk.  41.  ( A }  €)f  tfff efi  or  lapfcm  legaciefi  being  to  he  pato  af  a  fiitttre 
cc7^*i"/o6"*'  ^""^>  ^^  certain  age,  to  tojitc^  tjie  legateejJ  netet 

ax9.  pi.  77. 

319.320,  321.  „..-.. 

504.  pi.  175.  Trinity  Vacation,  ly'jy. 

572.  pi.  »i8.  '  '       /  0/ 

581.  pi.  227. 

645.  pi.  253.  y//>f/;»i  V,  Hiccocks. 

Bur.  227. 

Cafe  238.  A  Tcftator  dcvifcs  in  thefc  words,  **  I  dcvife  to  my  daugh- 
A  teftatorde-  JLjL  "  ^^^  Elizabeth  Hiccocks  J  the  fum  of  200/.  to  be  paid  her 
▼ifcst.  hisdaugh-**  at  thc  time  of  her  marriage,  or  within  three  months  after, 
to'bc  Ifdh*^^'  *'  provided  (he  marry  with  the  approbation  of  my  two  fons 
the  fime  of  mar-  *'  IViUiamztii  Samuil  Hiccocks,  or  thc  furvivor  of  them;  and  my 
riagp,  or  within  **  will  is,  that  my  faid  daughter  Elizabeth  (hall  yearly  receive, 
^r^U'"?*/'""'    "  an<J  be  paid,  until  fuch  time  as  (he  (hall  marry,  the  fum  of 

providi'u  ine  mar-  %  %        r  %     \  r     %t  ••  /•* 

fy  with  the  ap-  *^  twelve  pounds,  free  and  clear  of  all  taxes  and  impofitions 
pT..i,.,t:cn  of  his  «  whatfoevcr."  And  willed,  that  his  leafehold  eftate  called 
died  a't"cr  twcnt^y  » (hould  ftand  charged  with  thc  payment  of  the  faid 

Ofir,  lull  wichnuC 

bciiii^  married.    Bill  brcught  by  her  reprefentative  for  the  lejacy. 

12^ 
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ra/-  perann.  and  likewife  with  the  payment  of  the  200/.  when 
the  fame  fhould  become  due,  and  devifed  the  faid  leafehold  pre- 
miiTes,  and  his  whole  perfonal  eflate,  to  his  two  fons,  and  made 
them  his  executors. 

Elizabeth  died  after  21,  but  without  being  married  ;  and  the 
prefent  plaintiff,  as  her  adminiftrator,  brought  a  bill  againft 
the  executors  of  HUcocks  for  the  200/. 

The  general  queftion.  Whether  the  legacy  veiled  in  Elizabeth^ 
and  whether  it  fo  vefted  as  to  be  tranfmiifable  to  her  adminiftra- 
tor  ? 

Lord  Chanceller:  I  am  of  opinion  this. was  not  a  veiled  legacy; 
in  the  common  cafes  of  legacies  to  be  paid  at  the  age  of  2 1 ,  there 
is  a  certain  time  fixed,  not  to  the  thing  itfelf,  but  to  the  exe- 
cution of  it,  and  the  time  being  fo  fixed,  muil  neceiTarily 
come :  but  when  the  time  annexed  to  the  payment  is  merely 
eventual,  and  may  or  may  not  come,  and  the  perfon  dies  be- 
fore the  contingency  happens,  I  can  find  no  inilance  in  this 
court,  where  it  has  been  held  that  the  legacy  at  all  events  (hould 
be  paid.  The  rule  as  to  the  veiling  is  founded  upon  another  rule, 
cerium  eft  ^uod  certum  reddi  potefty  and  it  is  plain  that  the  teilator 
did  not  regard  the  point  of  time,  but  the  fad  that  was  to  hap- 
pen, the  marriage^  which  makes  it  a  legacy  on  a  condition,  and 
'cannot  be  demanded  till  the  condition  be  fatisfied. 

It  has  been  argued  by  Mr.  Attorney  general,  that  this  be- 
queil  differs  not  from  a  legacy  given  to  be  paid  at  21,  which 
veils  immediately,  and  the  lime  of  payment  only  is  poftponed. 

Bqt  it  has  been  always  held,  with  regard  to  fuch  a  limita- 
tion of  payment  at  21,  that  it  is  debltum  in  prafenti^  folvendum 
in  futuro^  and  the  payment  poftponed  merely  on  account  of  the 
legatee's  legal  incapacity  of  managing  his  own  affairs  till 
that  age;  and  this  has  been  the  eilabliihed  rule  of  this  court: 
ever  fince  Cloberie\  cafe,  2  Fentris  342. 

In  the  Digefty  lib.  35.  ///.  i.  lex  75.  de  conditionibus,  (ffc^  it 
is  held  that  dies  incertus  conditionem  in  t eft amento  fact tj  and  thefe 
arc  the  words  of  the  text,  and  not  of  the  commentator ;  fo  that 
a  time  abfolutely  uncertain  is  put  on  the  fame  footing  as  a 
ipondition ;  but  as  the  civil  law  is  no  further  of  authority  than 
as  it  has  been  received  in  England^  let  us  fee  what  our  own 
authors  fay,  Swinbouruy  part  4.  fee,  17.  page  ib'j,  old  edition y 
makes  a  difference  between  a  certam  and  an  uncertain  time,  and 
lays  it  down,  that  if  a  legacy  is  given  to  be  paid  at  the  day  of 
inarriage,  and  the  legatee  die  before,  the  legacy  is  loil,  God. 
brp.  Leg.  452.  is  to  the  fame  effeft. 

It  has  been  infiiled,  that  the  teilator's  giving  12  /.  per  ann.  lo 
Elizabeth  aw  the  contingency  of  her  marriage,Js  in  the  nature 
of  intereil  for  the  200/.  and  that  from  thence  it  appears  to  be 
}iis  intention,  that  the  legacy  ihould  veil  in  the  mean  time;  but 
whenever  this  dodrine  has  been  allowed,  the  payment  of  the 
principal  hath  been  certain,  and  fo  not  ftmilar  to  the  prefent 
cafe,  becaufe  here  this  is  not  meant  as  intereft,  for.  it  isar;  annuity 
ttf  i2i  perann.  charged  upon,  and  iir^ingoul  of  «kU.tft.^Vi.   . 

K  k  3  'W^ 
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The  caft  in  i  Salk,  170.  Thomas  v.  HowiU^  was  plainly  a  con« 
dition  fuhfequent,  and  being  made  impoflible  by  the  a£t  of  God, 
it  was  adjudged  that  the  condition  was  not  broken,  and  con* 
fequenily  (bould  not  deveft  the  eftate  out  of  the  devifee. 

The  fecond  point  is  very  ftrong  againft  the  tranfmiiTablenefs, 
which  is  her  marrying  with  the  confent  of  her  two  brothers, 
and  ihews  plainly  the  teftator  intended  a  condition  preceiient, 
that  if  Jhi  marriid  Jhe  was  to  have  200 L  fir  hir  p§rtion  j  but  if 
(he  died  before,  there  was  nooccafion  to  have  it  raifed  f^r  the 
benefit  of  a  ftranger. 
In  ill  cifct,  Jt  is  true  inde«l,  as  there  is  no  devife  over,  the  claufeof  con- 

aldo^of^nwrri-  '^"f  might  be  only  in  terr9rem\  but  in  all  cafes,  where  the  conn- 
ing it  annexed,  dition  of  marrying  is  annexed,  it  is  ntfceflfary  that  the  condi- 
'h"  "(Wdle  ^'^"»  *'  '^  '^^  marrying  at  leaft,  (hould  be  performed,  though* 
In«ria^e  w  vcft  flie  is  not  obliged  to  marry  with  coafent. 


(be  legacy. 


I  am  the  more  fatisiied,  becaufe  it  appears  to  be  the  inten- 
tion of  the  teftdtor,  that  this  200  A  (houid  be  in  the  nature  of  z 
marriage  portion,  for  he  has  talcen  it  out  of  a  leafehold  eftate  ; 
and  if  ihe  did  not  marry,  it  was  ma^iikftly  his  defign  that  it 
ihauld  finl^  in  that  eiUte  for  the  benefit  of  his  fons :  Therc- 
ifore  I  think  thisbequeft  is  to  be  confidered  as  a  condition  pre- 
cedent, wnich  not  being  performed,  the  legacy  did  never  veft, 
9nd  confequently  the  adfniniftrator  can  make  no  title  to  it* 
Tb?  bill  difmiffed. 

liovmhr  tht  8th,  1738, 


t  Vin.  Abf.  Hall  V,  Tfrrj. 

Cafe  230.       JI/flCHJEL  Terry^   being  intitled  to  the  reverfion  of  an 

M,r  bring  in-  *^^*'*  *^^^''  *^^  ^^^^^  ^^  ^^*  ^*^*^»  •'  ^^vifcd  it   to  C.  D. 

titled  to  the  re*  ^^  and  his  heirs,  fo  as  he  fhoi^ld  pay  to  his  After  Elizfibeib  Oadsj; 
irerfion  of  »n  cf-  (c  jj^^  f^jp  ^f  Qjje  hundred  pounds,  within  ftx  months  after  the 
death o?V»wKc,  *'  rcverfion  came  info  his  pofleffi  )n,  and  devifed  tbi  reft  and 
defied  it  to  C.  **  ieftd\ie  of  his  perfonal  eftate^  all  his  debts  and  legacies  before 
^oast%uu''^^  H^ieathed  being  firjl  dedu^ed^  to  C.  D,  ^nd  aiiothcr,  whom 
fayto^hisfifier     "  he  made  his  e^^ecutors." 

Soo/.  within  fix  monthjp  after  the  rtverfion  came  into  bis  poiTeiBon. 

EligSfihetb  Oadtt  died  in  the  life- time  of  the  wife,  and  EiixahetFs  reprefisntative  brings  the  bill  againfl 
p,  D,  ror  the  lOo/. 

'^  he  legacpe  djfing  before  the  time  for  raifipg  t|ie  ipo  /.  was  come>  her  reprelentative  it  not  intitled. 

jElipillefh  Oadi^  i'lcfi  ill  the  lifc-time  of  the  wife,  and  (he 
likewife  being  now  dead,  the  reprefentativc  of  j^lizabetb  Oade$ 
brings  this  bill  againft  C.  D,  to  haye  tjie  |00  /.  paid  to  him. 

Mr.  Fa%aierley  for  the  plaintiff  infifted,  that  this  is  a  vefte4 
legacy,  and  that  the  legatee  qiight  have  affigned  it,  orreleafed 
jt  ;  and  if  it  was  tr^tnfmiflablc  in  her  life-time,  it  is,  after  the 
fleath  of  jegatee,  equally  tranfmiffable  to  her  reprefentative, 
#|id  vras  not  intended  as  a  contingent  pa^ment^  but  t|ie  time 
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of  payment  only  was  poftponed.  He  relied  chiefly  on  tTw 
cafe  oi  King  V.  iPlihirSy  T.  T.  1 7 35-  Caf.  in  Eq^  in  the  time  of 
Lord  Chancellor  Talbofy  117.  but  if  the  court  ihould  be  of 
opinion  againft  the  plaintiff  in  this  point,  he  fubmitted  it,  that 
the  100/.  might  be  raifed  out  of  another  fund,  the  perfonal 
eftate,  as  the  defendant  allows  he  has  aflets  in  his  bands,  and 
that  by  virtue  of  the  laft  words  in  the  will,  all  his  debts  and 
legacies  before  bequeathed  being  firft  dieduded,  it  was  an  ori- 
ginal charge  on  the  perfonal  efiate,  and  therefore  ought  to 
follow  the  ordinary  rule  of  pecuniary  legacies. 

The  Attorney  general  for  the  defendant  infifted,  that,  on  the 
face  of  the  will,  it  is  plainly  no  legacy,  but  only  a  charge 
upon  the  eftate,  and  is  nothing  more  than  a  gift  of  the  real 
eftate,  fo  as  the  devifee  pay  fuch  a  fum  of  money ;  that  a 
charge  upon  a  real  eftate  was  never  fubjed  to  the  jurifdidioa 
of  the  Spiritual  court,  and  by  their  rules  it  is  a  veiled  legacy 
only,  that  is  tranfmifTable  to  the  reprefentative ;  that  the  law 
does  not  look  upon  a  charge  on  a  real  eflate,  as  a  vefted  legacy 
till  the  day  of  payment  comes,  and  this  court  have  always  go-» 
verned  themfelves,  in  thefe  cafes,  by  the  authority  of  PawUt  v. 
Pawlet^  2  Ventr,  366,  367  *. 

Mr.  Brown  of  the  fame  fide  faid,  to  make  the  perfonal  eftate 
liable,  this  legacy  ought  to  be  a  general  charge^  which  is  not 
the  prefent  cafe,  becaufe  it  is  particularly  charged  upon  a  real 
eftate,  which  has  never  been  conftrued  a  legacy,  but  merely 
91  teftamentary  gift,  by  impofing  terms  and  conditions  00  the 
perfon  who  takes  the  eftate. 

Where  there  is  an  abfolute  legacy,  and  the  future  time  mufi 
come  for  the  payment,  by  the  civil  law,  it  is  tranfmiiTible,  but 
'here  are  no  words  that  can  make  a  gift  of  the  money,  nor  can 
he  claim  it  as  abfolutely  given,  for  it  is  only  annexed  as  a 
condition  to  a  devife  of  lands  to  another  perfon,  and  he  relied 
on  the  cafe  of  Carter  v.  BUtfoe^  2  Fern.  617  f. 

L^rd  Chancellor :  Thefe  are  cafes  upon  which  there  have  been 
great  variety  of  determinations,  and*  they  are  not  very  eafily  to 
be  diftinguiftied. 

The  queftion  is,  Whether  the  plaintiff  is  intitled  to  have  the 
100/.  paid  to  him,  which  is  given  under  the  will  oi  Michael 
Xirry  to  Elizabeth  Oades. 


*  A  term  limited  by  a  fettlement  to  raife  portions  for  younger  children  payabv  at  21, 
cr  marriage ;  one  of  tbem  dies  under  21,  and  unmarried,  her  portion  (hall  aot  be  raifed 
for  the  benefit  of  the  adminiftratrix. 

f  A,  devifes  lands  to  B.  his  fon  and  his  heirs,  and  declares,  that  out  of  the  Itnds  he 
fliall  pay  200/.  to  his  daughter  ar  her  age  of  21 ;  ihe  marries  and  dies  under  ag^.  Per 
sw.  There  is  no  vcfling  c'aufe  in  the  will,  the  diicdion,  that  the  fon  pays  to  the 
^rfughter  at  her  age  of  zx,  vefts  notiiing  until  ihe  attains  2X>  and  ihe  dying  before,  it 
scTcr  arifea. 

Kk4  The 
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Where  moMy  it  The  general  rule  is,  where  money  is  given  to  be  paid  out 
given  to  be  paid  ^f  real  eftate  at  a  future  time,  that  if  the  perfon  dies  before  the 
« Iti^l^ii^,  ^"'ne,  it  (hall  frnk  into  the  eftate,  and  this  has  been  eftabliflied 
ifthe  perfon  diet  ever  fince  the  cafe  of  Pawlet  v.  Pawlety  in  2  Fentr,  and  fo 
before  the  time,  lifcewlfe  as  to  peffonal  eftate,  where  the  time  of  payment  is 
the  eftate  •  the  annexed  to  the  legacy,  if  the  perfon  dies  before  the  time,  it 
fame  as  to  per-  cannot  be  rai fed. 

whcle^the^'imc  I^ere  are  other  legacies  under  the  will  of  the  teftator,  to 
ofpayTTcntis  Whlch  the  words,  his  legacies  before  bequeathed  being  firfi  de^ 
annexed  to  the  du£led^  are  properly  applicable,  and  theretbrc  no  argument  can 
logacjf.  |j^  drawn  from  hence,  that  the  100/.  was  intended  as  an  ori- 

ginal charge  upon  the  perfonal  eftate. 

It  is  infifted  by  the  plaintifPs  counfel,  that  the  legacy  is 
vefted,  and  only  the  time  of  payment  poftponed  for  the  con- 
venience of  the  eftate,  as  it  was  a  dry  reverfion^ 

But  I  am  of  opinion,  that  the  gift  of  the  fum  of  money  is 
only  by  the  dircdion  for  the  payment,  and  that  it  cannot  be 
faid  this  is  an  original  gift,  fo  as  to  veft  the  legacy,  and  the 
payment  only  poftponed  to  a  future  time. 

Another  diftmAion  has  been  attempted,  that  the  time  of 

payment  was  not  taken  from  the  nature  of  the  legacy,  or  the 

circumftances  of  the  legatee,  but  from  the  nature  of  the  eftate, 

and  that  therefore  thU  is  difierent  from  all  the  cafes. 

Whether  a  fum       fiut  I  doubt,  if  I  fhould  give  into  this  reafoning,  I  (hould 

of moneybe given  overturn  the  cafes  of  portions,  or  of  other  fums  bequeathed  ; 

ai  a  portion,  or      --,  •i.-'V  iiii_  l  c         ^  i- 

as  a  legacy,  if  for  of  late  years  It  has  been  held,  that  where  a  ium  of  money 
charged  upon  is  given  by  way  of  portion,  or  as  a  general  legacy,  charged 
party  dks  before  "P^'^  '^^^>  if  the  party  dies  before  the  time,  it  cannot   be 

the  time,  it  can-  raifcd. 

Botbetaifed«  i,^  ^^  prefent  cafe  here   is  no  contingency,  the  time  is 

lingle,  within  6  months  after  the  death  of  tenant  for  life,  when 
the  reverfion  came  into  pofteftion,  fo  that  it  never  could  be 
raifed,  becaufe  the  perfon  died  before  the  time  for  raifing. 

As  to  the  cafe  of  King  v.  Withers^  Lord  Talbot  faid,  that 
though  the  contingency,  on  which  the  fums  there  given  were 
payable,  had  not  happened,  yet  that  the  time  on  which  thefc 
fums  were  diredled  to  be  paid,  had  happened,  and  therefore 
held  them  to  be  vefted. 
A  tru<^  «pon  The  cafe  of  Bright  v  Norton^  determined  by  Lord  Talbot^  is 

lanosicr  raifing  ^  ygry  ftrong  authority   in   the  prefent  cafe  :  that  was  a  trufi 

and  paving  a  fum  /i/-°  •/-  j  •         '^  r  r  -  y       r  '^ 

of  money,  within  «'/><"'  lands  ^  for  ratjing  and  faying  a  fum  of  money  ^  within  fix  years 
fix  years  after  the  after  the  death  of  the  tejlator^  to  the  fecond  fon^  who  died  within  the 
thereto  thefc-  '^^^>  ^-^^^  ^^  ^^  intended  for  his  maintenance  only,  and  not  tranf- 
eond'  fon,  who   mijfable  to  his  executory  unlefs  he  had  lived   to  the  end  of  the  fix 

dying  within  t^CygarS. 

to"S  fo'r"      .^'Pon  the  whole,  I  muft  dired  the  bill  to  be  difmiffed,  but 

tenance  or.ly,        withoUt  Cofts. 

and  not  tranf- 

IBiffable. 


(B)  m^m 


Ligacies.  505 

ft  Tr.  Atk.  108. 

(B)  caj^etc Icgacicsi ll[)ull,  o? flljaU  not tiatw uitercff .      K'iz^;u\X 

fti«,  343.  pi. 
236, 440, 523. 

Michaelmas  Term  1737.  Hl\f:^sl'' 

Cafe  240. 
Palmer  v.  Mafon.  A,  gave  500  A  to 

his  grandaughter 
to  be  paid  at  27^ 

9^0SEPH  Palmer  by  will  gave  500/,  to  his  grandaughter,  or  marriage,  and 
JT  /^  *^  />tfii  tf/  21,  «r  //tfy  of  marriage^  and  if  {he  died  before  eitJjlcM*!*^^^^ 
cither  of  the  contingencies  happened,  then  the  teftator  dcvifes  cy,  thep^tTs^doI 
thejegacy  over  to  another.  v»fed  overtop, 

A  bill  brought  for  intereft  upon  the  legacy,  and  that  the  Bill  brought 
principal  may  be  fecured  to  the  plaintifF,  who  is  an  infant,  till  ^j?"^  *"^^'«ft  "poa 
the  contingencies  happened,  the  cafe  of  Acherlej  v,  Vernon^  in  to*fccure^the°** 
J  Wms.  783.  was  cited  for  this  purpofe.  principal. 

Lord  Chancellor ;  I  am  of  opinion,  as  the  legacy  is  given  over,  ai  it  it  given 
tha(  nothing  yt^t^  in  the  grandaughter  the  legatee,  and  that  ihe  over,  nothing 
is  not  intitled  to  intereft,  or  to  have  the  principal  fecured.  d^^jlter^^T' 

There  was  another  point  in  the  caufe  between  a  fpecifick  therefore  neither 
devifee  of  land  under  thewill,  and  the  heir  at  law  of  the  tefta-  '"titled  toimer- 
tor,  whether  the  former  (hall  contribute  equally  with  the  latter,  in  j^c  p"rhd^al*fc? 
the  payment  of  debts,  where  the  perfonal  eftate  is  not  fufficient.  cured. 

Lord  Chancellor  :  Where  there  is  a  fpecifick  devife  of  lands,  A  fpecifick de- 
the  fpecifick  legatee  Ihall  never  contribute  upon  an  average  with  ^•^eeonaf.dfhall 
the  heir  at  law  towards  fatisfadtiqn  of  creditors,  while  the  real  u^n  an^avcVa^gc 
aflets  of  the  heir  are  fufficient,  with  the  heir  at 

law,  towards  fa- 
tisfaflion  of  ere- 

Jannar,  the  28th,  1737,      '         "  *^''""- 

'Green  v.  Belcher. 

O'iJ thtintcndtdmzrrhgeof HenryPayne^thcCaJllelnnztKIng^  Cafe  241. 
/Ion  was  vefted  in  truftees,  and  the  truft  thereof  declared  On  fettlement 
to  one  EliTMbeth  Siidd  for  life,  remainder  to  yfnm  Payne^  mother  ^^^^^  marriage, 
of  Henry  Payne  for  life,  remainder  to  Henry  Payne  for  life,  re-  ahufbindlnd'  '^ 
mainder  to  his  intended  wife  for  life,  remainder  to  his  firft  and  wife  die,  leaving 
other  fons  in  tail :  And  in  the  deed    of  fettlement,  there  is  a  jF"*  unprovided 
provifo  to  this  efFeft,  that  if  Henry  Payne  and   his  wife  fliould  thi'truftect *^** 
die,  leaving  any  ifTue   unprovided  for,  that  then  it  ftiould  be  might  enter  upon 
lawful  for  the  truftees  to  enter  and  receive  the  rents  and  profits  ^^^^H^*  ^"** 
of  this  eftate,  until  they  had  received  the  fum  of  200  /.  and  the  thc.eof,  till  they 

had  received 
200  /.  for  the  benefit  of  fuch  anprovi(7e<)  children,  in  fuch  mannerand  proportion,  as  the  furvivor  of  the 
hii/band  and  wife  (hould  appoint :  'Xht  wife  furvivrd,  and  appainted  the  zoo  /.  for  a  daughter,  the  plain* 
tifF*s  wi  c,  being  an  unprovided  chiid  ;  Bill  brought  to  have  the  zoo/.  raiAd. 

Sir  Jcfcpb  Jcky/l decreed  the  200  /.  and  intereft  by  way  of  maintenance,  from  the  death  of  the  QQ* 
ther  5  defendant  appealed  from  that  part  which  allows  intereft,  and  decide  atlirmid. 

ipremi(fes 
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premilles  are  afterwards  declared  to  be  chargeable,  and  to  ftand 
charged  with  the  raifing  thii  fum,  for  the  benefit  of  fuch  chil- 
dren fo  unprovided  for,  in  fuch  manner,  and  in  fuch  proper* 
tions,  at  the  furvivor  of  the  huftand  or  wife  ihould  appoint : 
The  wife  furvived  the  hulband,  and,  according  to  the  power 
under  the  provifo,  appointed  the  200  /.  to  be  paid  to  her  daugh- 
ter the  wife  of  the  plaintiff,  the  only  child  U9t  pnvidgd for  in 
the  life  of  the  father  and  mother. 

The  bill  was  brought  againft  the  defendant,  wbo  purchafed 
the  premiffes  of  the  eldeft  fon  of  the  marriage^  in  order  to  have 
the  200/.  raifed. 
(«)Sir  J9fiph         Thi  Mafier  $ftb4  Rolls  {a)  decreed  the  principal  fum  of  200  A 
74r^  to  be  raifed   for  the  plaintiff,  and  likewife  intereft  by  way  of 

maintenance  for  the  plaintiff^s  wife  from  the  time  of  the  death 
of  the  mother^  which  happened  about  a  year  before  the  filing 
of  the  bill. 

From  that  part  of  the  decree  rekting  to  the  allowance  of  ia» 
tereft,  the  defendant  appealed  to  Lord  Chancellor. 

Lord  Chancellor :  The  defendant  in  this  cafe  being  a  pur- 
rhafer  with  notice  of  the  charge  upon  the  cftate,  is  to  be  con- 
fidered  in  the  fame  light,  as  if  the  bill  had  been  brought  againft 
the  perfon  under  whom  he  claims. 

The  queftion  in  this  cafe  will  be.  Whether  the  aoo  /.  is  to 
be  confidered  as  a  fum  to  be  raifed  by  receipt  of  the  annual  rents 
and  profits,  or  as  a  fum  in  grofs  by  a  determinate  time. 

It  is  plain  by  the  fettlement^  that  this  200/.  was  intended 

for  the  children's  portions,  and  what  is  material  too,  for  fuch  as 

were  otherwife  unprovided  for,  and  therefore  if  no  maintenance 

was  allowable  in  the  mean  time,  theeftate  not  being  above  50/. 

per  ann.  the  200  /•  mufl  neceffarily  be  exhaufted  greatly  in  bare 

fubfiftence  of  fuch  children,  before  the  whole  fum  could  be 

raifed. 

Whefcver  the         Such  a  cooftrudion  therefore  ought  not  to  be  made,  unlefs 

words  to  beraif-  the  words  are  extremely  plain,  which  is  not  the  prefent  cafe : 

^\r»"ufed    That  part  of  the  provifo,  impowering  the  truftees  to  enter  and 

bi7dc^>^unleft  rcccive  the  rents,  bfc.  feems  to  mean  t^  annual  rents  and  profits, 

there  are  other    though  in  general,  where  money  is  direded  to  be  raifed  by  rents 

rawiMlH^    and  profits, unlefs  there  are  other  words  to  reftrain  the  meaning, 

court  have  lU     and  to  Confine  them  to  the  receipts  of  the  rents  and  profits  as 

wajfj  oiidc  a  U-   jjjgy  accruc,  the  court,  in  order  to  obtain  the  end  which  the 

t^n,  iB  ordw  to  pa^^y  intended  by  raifing  the  money,  has,  by  the  liberal  con- 

pbta'isiheeiid     fbudion  of  tbcfc  words,  taken  them  to  amount  to  a  direAion 

•MteBdJd*b^ri3f-  '^  '^''^  and  as  a  devife  of  the  rents  and  profits  will  at  law  pafs 

bg  themoo^    the  lands,  the  raifing  by  rents  and  profits,  is  the  fame  as  raifing 

have  alloifed       by  fale. 

«>^»  ^  The  fubfcquent  words,  by  which  the  prenliffes  are  declared  , 

to  be  charged  with  this  200/.  if  they  flood  alone,  would  cer- 
tainly warrant  a  fale  or  mortgage,  and  they  ought  certainly  to 
have  their  proper  force,  and  ought  not  to  be  controlled  by  the 
preceding  words,  fuppofing  them  to  mean  annual  rents  only. 

The 
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The  words  of  the  appointment  of  the  200  /.  being  in  fuch  The  appoint* 
manner,  and  in  fuch  proportions,  as  the  furvivor  of  the  father  ^^^f^Jj^^j^ 
mid  mother  (ball  dired,  are  very  material,  for  thefe  words  not  ^^^^n^^  and 
only  include  a  power  of  railing  it  by  mortgage  or  fate,  but  a  proportions,  at 
certain  ditirmnaU  time  for  ratfing  itj   and  as  there  is  no  time  }^jh2?7nd*mo^ 
limited  by  the  fettlement  for  payment  of  the  money,  the  father  cher  /haU  think 
or  mother  might  no  doubt  have  made  the  200  /•  payable  at  any  fit,  the  f*th^ 
time,  as  at  the  age  of  21,  or  marriage,  ancl  in  fuch  cafe  intereft  hUTmadeiTp^ 
by  way  of  maintenance  would  certainly   be  allowable  in  the  able  at  any  time, 
mean  time  ;    it  being  a  conftant  rule  inequity,  that  wherever     Whcreaiega- 
a  legacy  is  given  by   a   father  to  a  child,  as  a  provifion  for  f][tJ,*J7oi child 
.  fuch  child,  though  the  legacy  be  payable  at  a  future  day,  yet  at  a  proirifion, 
the  child  has  an  imincdiatc  ri^ht  to  the  intereft  of  the  money  j  ^^"""^^  P*^*^^* 

.^,,  _  "°,  ft  .  11.  I'^ata  future  dan 

if  the  legatee  was  aftrangir  to  the  teltator,  it  wouJa  be  other-  yet  the  child  hat 
wife.     In  the  cafe  of  Ivy  v.  Gilbert  [a)y  there  were  no  words  an  immediate 
declaring  the  premiffes  to  be  charged  with,  k^c.  as  in  the  pre-  JJ5^*y^mo. 
ient,  and  yet  it  was  held  even  there,  that  the  words,  rents  and  ney,  otherwiie* 
profits,  would  in  general  warrant  a  fale,  though  it  did  not  in  «  ^*^*^*****  J 
that  particular  cafe,  by  reafon  of  the  fubfequent  words  reftrain-  tJr****"'°  * 
ing  the  manner  of  raifing  the  money,  by  leafes  for  one,  two  or  (a)  Pkc.  in 
three  lives,  or  for  any  number  of  years  determinable  thereon,  ^^"*  5^3'  •«* 
or  for  21  years  abfolutely  at  the  old  rent.  a    ma.  xj. 

The  decree  afiirmed. 

(C)*;©f  fpetifick  antt  pccuiiian?  \t%mu^  ana  5ere  of*s<«*Tr,Atk, 
t  afittting  ans  wfanJing^  350I  eV-  ^  * 

3  Tr.  Atk.  10  J, 

Pidnurv.  Ma/on.  '    ^^t'xr.Atk. 

J71.  pU  I48» 
Vide  this  cafe  in  the  divijien  immediately  preceding: 

May  Hit  5th,  1738. 
Lavjfon  v.  Stitch. 

r>HN  Law/an    by  will  dated  the   20th    of  July  1733,  Cafe  242. 
amongtt  other  legacies,  devifed  to  the  defendant  500/.  to 
remain  and  continue  at  intereft  on  fuch  fecurities,  as  he  fhould 
leave  at  the  time  of  his  death,  or  to  be  put  out  on  government 
fecurities  at  the  ele<£lion  of  his  executors. 

It  appeared  in  faft,  that  the  teftator  had  a  mortgage  for  the 
principal  fum  of  500  /.  on  the  eftate  of  one  Mr.  PopCy  and  that 
he  had  no  other  fum  out  at  intereft,  and  it  was  infifted  by  the 
defendant,  that  he  had  feveral  times  declared  that  he  would 
leave  him  the  faid  500  /.  ^ 

There  being  a  deficiency  of  aflcts  to  anfwer  all  the  other  le- 
gacies given  by  the  will,  the  queftion  is,  If  this  is  a  fpecifick 
legacy?  for  if  it  is,  it  would  not  be  liable  to  any  proportion- 
|blp  jibf^t^ment,  with  the  other  pecuniary  lcg2LU^%, 


5o8  Legacies, 

It  was  infified  by  the  Jttorney  generaly  that  this  is  a  fpecifick 
legacy,  that  it  appearing  the  teftator  had  in  this  mortgage  Aif- 
iicient  to  anfwer  the  charge,  and  that  too  appearing  to  be  the 
only  fecurity  the  teftator  had,  it  muft  be  prefumcd  he  intended 
this  legacy  (hould  be  fatisHed  out  of  this  mortgage;  that^here- 
evcr  any  fecurity  itfelf  is  devifcd,  or  any  part  of  the  money  due 
on  fuch  fecurity,  fuch  legacy  is  always  to  betaken  as  a  ifpeci- 
fjclc  one,  and  in  fupport  of  his  argument,  he  cited  the  cafe  of 
Phllips'y.  Carey,  at  the  Rolls,  the  14th  of  May  1728.  "  There 
*<  the  teftator  devifed  a  legacy  of  1000/.  payable  ^.c  the  age 
•'  of  2 1 ,  or  marriage,  to  he  retained  in  the  hands  of  ^  tv.  ^il  (who 
•*  had  money  of  the  teftator's  in  his  hands,  as  his  banker) ; 
«*  thcMafter  of  the  Rolls  held  this  legacy  {liouid  not  carry  in- 
«*  tereft,  only  from  the  time  limited  for  payment,  which  is  the 
«*  cafe  always  of  general  pecuniary  legacies,  but  that  by  this 
•*  manner  of  devifing  this  1000/.  it  was  fevered  from  the 
*'  reft  of  teftator's  eftate,  and  fpecifically  appropriated  for 
**  the  bentfit  of  this  Itgatee,  and  that  it  (hould  carry  interefl: 
*'  immediately." 
Adtvir^ofarom  Lord  Chancellor  :  It  is  pretty  difficult  to  makjc  pecuniary  Ic- 
^t money  10 z  gacies  fpecifick  ones;  but  fome  fuch  there  are,  as  in  the  cafe 
f'a^kle  ac  ^-^  ^  ^""*  ^^  money  in  fuch  a  bag,  the  devife  of  a  bond,  or 
a^dVail  Mt^  other  fecurity,  or  a  devife  of  money  out  of  fi^^h  fecurity,  an4 
abate  wi'h  pccu-  ju  fuch  cafe  there  can  be  nQ  abatement, 
niaiy  legated.  g^^  ^j^j^  feems  to  me  by  no  means  a  fpecifick  legacy,  here 
is  no  particular  charge  of  the  legacy  on  this  mortgage,  aad 
the  eleftion  given  to  the  executor  plainly  fhews  the  teftator 
did  not  intend  to  make  the  mortgage  the  particular  f^nd,  out 
of  which  the  legacy  ftiquld  ifluc,  but  only  gave  the  legatee  a 
power  4 J  taking  part  of  thci  mortgage  money,  if  it  fhould 
happen  to  be  a  fubiifting  mortgage  at  the  time  of  his  death,  or 
if  otheiwife,  that  part  of  the  teftator's  money,  to  the  amount 
of  5C0/.  ftiould  belaid  but  in  the  purchafe  of  fome  govern- 
ment fecurity  or  6ther,  to  that  value. 

I'hat  the  cafe  at  the  Rolls  was  very  difFerent,  for  that  was 
plainly  a  devife  only  of  part  of  a  debt  due  from  Jtwell  to 
the  teftator,  nor  did  this  point  come  in  judgment,  or  was 
it  at  all  neccffary  tp  be  determined  there,  the  queftion  only 
was,  from  what  time  the  legacy  fliould  carry  intereft,  and 
though  it  was  held  to  carry  intereft  immediately,  yet  it  will 
not  follow  from  thence  it  was  a  fpecifick  one,  but  liable  to  an 
abatement  with  the  other  legacies,  if  any  deficiency  h.^^  made 
that  neceffary. 

Wliereaparticu.  N.  B.  It  was  fald  by  the  Jitomey  general  in  this  cafe,  that 
lar  debt  is  d'^vif-  yyhere  a  particular  debt  was  devifcd,  or  part  thereof,  and  the 
wd"rcfoYcred  ^^"^^  ^^ras  recovered  by  the  teftiitor  in  his  life-time,  in  an  ad- 
by  tcft4ior  i»  an  verfary  way,  that  will  amount  to  an  ademption  of  the  legacy, 
^7'**'^d*m^*  otherwife,  if  voluntarily  paid  off  by  the  debtor  to  the  teftator  : 
tion  0"  the "li-'  1^  was  admitted  by  the  Chancellor  in  this  cafe,  that  diftinftion 
g«cy.  had  prcvaiiedji  and  that  it  was  the  practice  of  the  court. 

r  His 


Legatm.  $0^ 

HhLordJhip  declared,  that  the  500/.  given  to  the  def^endant, 
is  to  be  confidered  as  a  pecuniary  legacy,  and  liable  to  abate  in 
proportion  with  the  other  legatees. 


(D)  jaoemption  of  a  legacy  aTr.  Atk.  ss, 

415.  pi.  172, 

OSfober  the  28th,  1738.  49,,  &c.  516, 

T*      -         o        f .  3  Tr.  Atk.  6c. 

Purfe  V.  Snaplin,  et  e  contra.  pi.  23,  68,  69, 

96,  &c.  183* 

Vidi  title  Devlfes^  under  the  divifion^  Of  void  Devifes^  by  Vncer^  ^*  * 
tainty  in  the  Defer iption  of  the  Perfon  to  take. 

July  ihQ^^thy  1739. 
i        Graves  v.  Boyle. 

SIR.  Samuel  Garth  having, upon  his  daughter's  marriage,  en-  Cafe  243. 
tered  into  a  bond  to  leave  at  his  death  5000/.  amongft  her  ^.   „  ^  .    . 
,.,,,.„  •<  n  r  Sir  5.  (?.  having 

younger   children,  by  will  creates  a  term    in,  truitees  tor  21  upon  hisdaugh- 
years,  in  truft  to  apply  the  rents  and  profits  for  a  maintenance  ter's  marriage 
for  the  children  of  his  daughter,  till  they  came  of  age  ;  by  the  f^^^  *o^"/lt 
fame  will  he  gives  his  perfonal  eftate  in  truft,   to  pay  the  pro-  his  death  among 
duce  of  it  to  his  wife  during  her  life,  and  after  her  death  to  among  her 
pay  1500/.  to  A.  one  of  the  daughters  of  his  daughter,  and  to  J°"„"^^y^J.J^ 
pay  3500/.   to   and  among  the  other  younger  children  of  his  creates  a  term 
daughter,  in  fuch  manner  as  his  daughter   Ihould   appoint,  for  yea",  in  truft 
and  if  (he  made  no  appointment,  then  equally  between  them  at  and^profits^for" 
their  ages  of  21,  or  marriage,  and  declares  his  will  to  be,  that  maintenance  of 
the  legacies  fo  given  to  his  daughter's  children,  fhall  be  in  full  Children  nfu^ 

fatisfadion  of  the  bond.  and  alfo  gives  hl's 

perfonal  eflate 
in  truft,  to  pay  the  produce  of  it  to  his  wife  for  life,  and  after  her  death  to  pay  i  500  /.  to  A»  one  of  the 
daughters  of  his  daughter,  and   3500/.  among  the  other  younger  children  of  his  daughter,  as  (he  (hall 
appoint,  and  if  no  appointment,  equally  between  ihem  at  ii  or  marriage,  and  declares  the  legacies  (hall 
We  in  full  fatisfa£lion  of  the  bond. 

She  muft  eleA  to  claim  under  the  will^  or  under  the  bond  \  if  (he  claims  under  the  latter,  can  take  no 
beae(Tt  under  the  former. 

Where  a  particular  thing  is  by  a  will  given  in  difchargeof  a  demand,  and  the  party  infxfts  on  it^  hemuft 
not  only  waive  that  particular  things  but  all  bene(ic  claimed  under  the  whole  will. 

The  plaintiff  brings  her  bill  to  have  her  (hare  out  of  the 
truft  of  the  term,  and  likewife  her  £bare  of  the  5000  /.  under 
the  bond. 

Lord  Chancellor  at  the  hearing  of  the  caufe  had  declared,  that 
the  plaintiff  might  choofe  to  claim  cither  under  the  will,  or 
under  the  bond,  but  if  fhe  claimed  under  the  bond,  ihe  muft 
take  no  benefit  at  all  under  the  will  ;  but  next  day  conceiving 
a  doubt,  on  account  of  the  devife  being  of  a  re4l  eftate,  and 
the  bond  being  a  perfonal  debt,  gave  orders  to  be  attetvvled 
with  prccedeiif5^  and  this  dzy  delivered  hU  op\u\ow\i\  ^>i^^ox^ 
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of  his  former  decree,  and  mentioned  the  cafe  of  Jinlimy.ymUns^ 

Novimber  5,  .1736,  before  Lord  Talitt^  a«  a  cafe  in  pointy  where 

a  particular  thing  was  given  in  difcbargeof  a  demand,  the  party 

infifting  on  his  demand,  it  was  decreed  he  fliould  waive  Hot 

only  that  particular  thing,  but  all  benefit  which  he  claimed 

under  the  whole  will.      The  cafe  of  Sbipbird  v.  PbiHpi  at  the 

Rolls,  Dec.  15,  17389  was  determined  on  a  fimilar  point. 

Lord  Hardwick       But  at  the  fame  time  the  Chancellor  took  notice,  that  in  the 

declared  he         prefent  cafe  the  devife  was  expreffed  to  be   in  fatisfadlion  of 

rtTw^ft^on"*  the  bond,  and  when  he  gave  orders  to  be  attended  with  prc- 

of  derifet  in  fa-   Cedents,  declared,    he  would   not  extend  the  conftrudion  of 

titfaaion, fur-    dcvifes  in  fat'tsfaSiion  further  than  they  had  already  gone.     He 

£?i?^?^    decreed  the  children  born  after  the  death  of  the  tcftator  (hould 

cone.  Decreed,  have  their  ihare  under  the  bond  *• 

the  children  born 

after  the  death  of  the  teftator  (hoold  have  their  (hare  under  the  bond. 
*  Vide  the  cal'e  of  Lingen  v.  Souraf,  FrtCm  i*  Cbdwe*  ^oo. 

(E)  lElDf  a  lapfco  legacy,  b?  Iesatee*«  npimg  tit  tljt  Itfc^ 
timt  of  t^t  teftato;,  anO  liere,  in  XH^bX  tdXu  it  flteiU  be 
goco,  ant  t)eff  tii  anotl^cr  iZitm  to  toliom  it  i»  ImutiD 
oticr. 

July  the  I  ft,  1739. 
Van  v.  Clark. 


DAME  Mary  Craven^  by  her  will,  devifed  <«  To  Godfrty 
"  Clarky  his  heirs,  executors  and  adminiftrators,  cUtbat 


Cafe  244. 

ilf  .  C.  by  her 

Icx^h^^rt,  ""^^'^  mejfuage  or  tenement  in  Great  Lincoln' s-inn  Fields^  'vHthil 
exicutors,  Gfc.  «  hcr  furniture  (piftures  excepted),  houfliold-ftuff,  {jT^  and 
?ulle1nCrr^'"  """  ^''  r^al  and  per  final  eft  ote  not  other  wifi  difpofed  cf,  z^  Mo 
LiLlni^inn  "  aH  her  mortgages,  flocks  in  the  bank,  or  any  other  com- 
Fieldi,  with  all  «  pany,  and  the  refidue  of  her  pcrfonal  eftate,   not  otherwifc 

^^:^'^:i  "  ^i^P^f^^  °f>  ^^  ^^^  '■^^^  ^^^/'-^^  C'^^>  «n  truft  for  the  pur- 
&c,  and  aU  hcr  "  pofes  herein  after  mentioned,  viz,  to  the  intent  that  §ut  of 
^'"no^^lS^r*!;;  thefaidr,alandperfonal  eJaUs  fa  devifid  h.r  f^al  kgaten 
wifeJifpofedof,  '  tntghibepmdi  vtz.  to  Thtmas  Lnuts  Ihe  gave  2000/.  in 
to  the  irtent  truft  to  and  for  the  ufe  and  behoof  of  his  daughter  J[£>rv 
*fIld«aY.nd*?r.^'«'"»  ""d  declared  hcr  intent  to  be,  that  the  faid  Tbrna 
fon.i  efta.M.  her  J?^"»  his  executors  and  adminiftrators,  ftould,  until  the  faid 
ferer*!  legacies    Mary  Lewis  fliould  attain  the  age  of  eighteen,  or  be  married 

"ifi'lhWves  ^*^*'^*^  *^"'^  ^'^  *^^PP^^'  place  out  the  2000/.  at  intereft 
to  Thomas  Lewis  upon  good  fecurity,  to  be  approved  of  by  the  tcftator's  Mer 
20C0/.  in  truft  Jane  Bcacher  ;  and  alfo  that  the  faid  Thomas  Lewis  (hould  from 
drughtc/^/ii  ^°  ^»"^e  P^t  out  at  intereft,  the  intereft  of  the  faid  fum,as 

and  he,  till  (he  the  fame  fliould  from  time  to  time  arife  to  a  fit  fum  for  that 

attain  the  age  of 

18,  or  be  married,  to  place  out  the  fame  at  intereft,  and  pay  it  with  the  produce  thereof  to  his  daDebtvr 

for  her  o^^■n  ufe,  on  hcr  attaining  the  age  of  i8,  Or  marriajjc,  which  fliould  firft  happen. 

The  aooo/.  direfled  to  be  paid  toTbomas  Lewis  within  one  >ear  and  a  half  after  her  deceafr.  the  in- 
fill tdying  before  the  time  of  payment  to  the  trui'ec,  the  legacy  not  raifablc  for  her  reprcfentative, 

Tlimas  Lewis  died  m  the  \\tc-t\mc  oi  \\vt\tV\^\m,  wvd  Mary  Lnvis  half  a  year  after,  unroanied.   Bill 
lirocf  hi  by  the  reprefeatatwe  of  Mar^  xoYivit  >:^t  zq^q  U  \iA\a\i\tcv, 
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purpofe,  which  two  thoufand  pounds,  with  the  intereft  and 
produce  thereof,  the  faid  Dame  Mary  Craven  direfted  Thdmas 
Lewis^  his  executors  or  admlniftrators,  (hould  pay  to  the  faid 
Mary  Lewis,  tor  her  own  ufe  and  benefit,  upon  her  attaining 
her  age  of  eighteen,  or  marriage,  if  that  ihould  firft  happen, 
and  made  Godfrey  Clark  executor  and  refiduary  legatee.  She 
likewife  direded  the  2000/.  to  be  paid  to  Thomas  Lewis  the 
truftee,  within  one  year  and  a  half  after  her  deceafe. 

Thomas  Lewis  died  in  the  Jifc-time  of  the  teftatrix,  Mary 
Lewis  died  about  half  a  year  after  the  teftatrix,  unmarried. 

The  bill  was  brought  by  the  plaintiff,  as  reprefentative  of 
Mary  Lewis,  to  have  the  2000/.   paid  to  him. 

The  defendant  God/ny  Clerk j  thp  executor  and  refiduary  le- 
gatee of  Lady  Craven,  admitted  perfonal  afTets  fufficient  to  pay 
the  2000/.  but  fubmitted  to  the  court  if  the  plaintiff  was  in-> 
titled,  and  his  cbunfel  infifted  that  the  houfe  in  Lincoln*s-inn 
Fields  was  in  the  firfl  place  charged  with  this,  and  that  it  was 
act  a  charge  merely  on  the  perfonal  eftate,  but  on  the 
mixed  fund  of  real  and  perfonal ;  and  tlicrefore,  the  legatee 
dying  before  the  day  of  payment,  it  ought  to  fink,  according  to 
the  cafe  of  Pawlet  v.  Pawlei,  2  Fentr.  366,  and  i  Fern,  204, 
and  324,  and  Smith  v.  Smith,  2  Fern.  92.  Tates  v.  Phettiplacej 
2  Fern,  416.  Carter  v^Bletfoe,  7.  Fern.  616.  znd  Prowfe  v, 
Mingdon,  E.  T.  1 7 38  *,  that  here  was  no  vetting  claufe,  only  ^  Vide sm, i^m 
a  diredion  to  the  executor  to  pay  at  a  certain  day ;  fo  that  the  P'*  ***• 
time  is  annexed  to  the  fubftance  of  the  legacy,  not  merely  to 
the  day  of  payment.     Dyer  59,  marginal  note*     Swinhourne  32. 

For  the  reprefentative  of  Mary  Lewis  was  cited  the  cafe  of 
Wilfon  V.  Spencer,  January  1732,  3  fFms*  172.  where  the  tejiator 
ordered  all  his  juji  debts,  funeral  expences,  and  legacies,  Jhould  he 
difcharged  out  of  his  perfonal  efiate,  as  far  as  that  would  go,  and  in 
default  9f  that,  ordered  his  executors  to  raife  2000I.  out  ff  his 
real  eftate  within  twelve  months  after  bis  deceafe,  which  lOOol.  he 
gave  to  A.  and  charged  all ^his  real  ejlate  therewith*  A.  died 
u/itbin  the  twelve  months,  and  yet  decreed  to  he  raifed* 

That  if  the  truftee  had  received  it  in  the  prefent  cafe,  it  muft  Refiaae  <Jirce«d 
certainly  have  gone  to  the  reprefentative  of  Mary  Lewis,  and  df7id^'"j^i^ 
that  it  muft  be  confidered  as  intirely  feparated  from  the  efiate,  fizperfonsvattlie 
and  never  to  come  back  to  the  executor  ;  and  cited  the  cafe  of  ^"^**,  ^^  ^|»« '«^- 
Pinbury  v.  Elkin,  2  Fern,  766.  and  Jones  v.  Wejlcomh,  Prec.  i«  died'be^re  hwt 
Chanc.  'Jib.  where  a  devife  was  held  to  be  good,  though  the  held  by  Lord 
time  of  payment  was  uncertain,  and  the  contingency   never  T^^^^^jt  the 

i_  \    ^,.  ^  .  ,'  r'iii_i-Lj  intereft  of  the 

happened,  (in  oppontion  to  the  rule  of  civil   law  which  had  two  was  a  veftcd 

been  cited  e  contra,   that  dies  incerta  conditionem  facit)  and  alfo  one*  «nd  tranf- 

the  C2i(^oiOjrbet  y.  Palmer^  February  1734,  where  the  reftdue  w^**^  ^S  n^*"on* ' 

to  be  divided  among  Jix  at  the  death  of  the  wife  of  the  teftator,  two  furviving  the 

died  he  j  ore  the  wife,   and  held  by  Lord  Talbot  that  the  intereft  ^/wifc    J,  S. 

the  two  who  died  was   a  vefted  interejl,  and  tranfmiffable  to  their  ^^^i  i„  [^^^  ^o 

reprefentatives,    and  did  not  defend  on  the  legatee^ s  furviving  the  be  paid  wiihin 

wfe  ;   and   JFhalUv  and  C3X,  March  172O,   there  J.  S.  made  A/j  three ycaw  after 

UJili  as  Jollows  :  **  i  give  and  bequeath  to  R.rlum^t  'i^OY.  tobe  ^j^^^^^^w.^^^ 
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and  after  her  At-paid  Within  thru  years  afur  my  deeeafij  to  put  the  fame  out  to 
ceafe  200/.  intereft,  and  to  pay  the  intereft  and  profits  thereof  toniy  niecd 
fon'r.Vnd^'hc  ^yhalley  for  her  feparate  ufe ;  and  after  her  deceafe  in  truft  to 
other  100/.  to  pay  the  intereft  thereof,  l^c.  I  give  200  /.  thereof  to  her  fon  T*. 
Mdr^b^'thdr*^^'''^-^'  and  the  other  100/.  to  her  fon  C.  WbaUey.  The 
within  the  three  mother  Mrs.  WhoUty  and  the  fon  Thomas  both  died  within  the 
years.  %\tjofepb  three  years ^  and  yet  the  Matter  of  the  Rolls  decreed  that  the 
y.iy/ decreed      ^\^o\q  money  fliould  be  paid.     It  was  charged  on  both  funds, 

the  whole  money        ,     ^  ^        .,  V-        1     t         •  ■     .        •     .  . 

Atouid  be  p^id,    real  eftate  as  well  as  perfonal,  but  it  was  admitted  that  the  per- 

though  charged   final  eftate  was  fufficient. 
00  both  funds.    ■'  •'  ■'•^ 

Lord  Chancellor :  The  infant  dying  before  the  time  of  pay* 

ment  to  the  truftee,  I  am  of  opinion  makes  this  legacy  not 

raifable  for  the  benefit  of  the  plaintifFher  reprefentative. 

Legacy  out  of         jf  ^  legacy  is  given  out  of  a  perfonal  eftate  payable  at  a  ccr- 

JlyaWe,  or  given  tain  time,  or  if  given  at  a  certain  time,  and  intereft  in  the 

at  a  certain  tinoe,  mean  time,  it  is  a  vefted  legacy ;  but  the  rule  of  this  court  as 

and  intereft  in     to  legacies  out  of  real  eftates  is  otherwife,   for  if  given  at  a 

tnc  mean  time,  <?        .  ,  ,  .       '  •  /■     •      • 

ii  a  veiled  one;  Certain  time,  OT  payable  at  a  certain  time,  yet  if  the  legatee 
otherwife as  to  dies  before  the  time  is  come,  it  finks  into  the  inheritance;  yi 
rell*eftatc!Vor  if  ^^^^  ^  /^^^O'  '^  i^'^^^  ^^^  ^f^  mixed  fund  of  real  and  perfonal  efiate 
legatee  dies  be-  at  a  certain  time^  or  to  be  paid  at  a  certain  time^  the  conftrudion 
fore  the  time  is  J5  ^^^  f^mc  as  if  given  out  of  a  real  eftate  only.  There  is  but 
?nt!J*tbl5\nhi^it.  a  flight  difference  between  the  cafes  of  legacies  given  at  a  day, 
ance.  The  fame  or  payable  at  a  day,  but  the  diftin£lion  is  adhered  to  only  Co 
wherra^e°ac  S'^^  aconfcntancous  jurifdiSion  with  the  ecclefiaftical  courts; 
isgivtn  out  of  a  nor  is  there  any  cafe^  that  I  know  of,  to  warrant  a  diftindtion 
mixed  fund  ai    between  legacies  given  out  of  a  mixed  fund  of  real  and  per- 

time,  or  to  be 

faid  at  a  certain  time. 

If  the  infant  bad  If  the  infant  had  furvived  the  year  and  half  (for  the  death  of 
furvived  the  year  ([,£  tfuftec  makcs  no  diftinftion),  it  would  have  been  extremely 
'"u^ee'^de^^^^^^^^  clear  flie  would  have  been  intitled  to  the  legacy ;  or  if  flie  had 
fore,  flie  would  died  after  the  time  aforefaid^  and  before  eighteen  or  marriage, 
havebcenintitiedj^gj.  ^.gp^gfgntatives  would  have  been  intitled:  But  if  this  had 
fohkew1if!*if  flie  been  merely  perfonal,  as  flie  died  within  the  year  and  half  her 
had  died  after  reprefentative  could  not  have  been  intitled,  for  the  whole 
ftiVa'Ild  brfore  8*^^  '^  ^"  ^^^  direction  of  the  payment,  which  makes  that  the 

18,  er  marriage,  fubftance. 
her  reprefenta- 
tive would  have  been  intitled. 

Where  a  legacy  In  the  prefent  cafe  It  is  not  a  legacy  merely  out  of  a  per- 
ertaTfs  clea'r?*  ^"""^^  cftate,  but  out  of  both  funds,  and  the  real  charged  in  the 
intcndeVari^  fi^ft  place  by  the  teftator's  exprefs  direflions,  v/z,  her  ejlateit 
portion,  the  Great  LincoWs-inn  Fields.  And  this  conftruftion  is  more  agree- 
an[  «n"o'hin"  *^'^  ^°  ^^^  intention  of  the  teftatrix,  as  the  fum  was  intended 
der  t^  raifmg  it  clearly  as  a  portion  for  Mary  Lewis :  And  the  court  always 

O0t  of  land  for 

tht  henefi:  of  rcprcfentatWcs* 

goes 


tigaiies.        '  ^  5I3 

gde^  a^  far  as  it.poffib]y  can  to  hinder  the  raifiiig  poftion^  out 
of  land  for  the  benefit  of  reprefentatives^  and  the  end  of  tHis 
bill  is  plainly  for  this  purpofe«  ' 

His  Lord&ip  difmilled  the  bill,  but  without  cofts. 

Vidt  title  Conditions  and  Limitations^ 

yidt  title  Dsvi/es,  ,undir  the  divijion^  Where  a  devife  Jhall  or 
jhall  not  be  in  SalisfaSiion  of  a  Thing  done. 

JLegacp  iJCtteD*     f^ide  title  Heir  and  Ancejlor. 
Vide  title  tnjunHion. 


CAP.    LXVlII. 
^mXzximtz  foj  CfjilDrem  see  1  Tr.  Atk. 

Eafter  Term,  1737.  ^       ?^'L^, 

102,  123,  511, 

Bdwardjackfon,  an  infant, »•  PlaintifF.       pi-'77/7«6- 

jtnnejacifomiidi'oxhtx%y.  »<    m  Defendants. 

THE  fum  of  3500/.  had  been  conveyed  to  truftees  for  Cafe  24.5. 
the  benefit  of  Mary  the  plaintifPs  mother,  during  her  where  thcre'js  a 
coverture,  and  for  a  provifion  for  children  ;  and  if  no  iffue,  faiijngof  ftock, 
then  the  hufband  of  Mary^  if  his  neceffities  required  it,  with  "^i^^^^'^^V^'l"'^" 
the  approbation  of  the  truftees,  might  fell  the  3500/.  fruftee,^hc  L  not 

liable  to  make 
good  the  deficiency^  but  is  anfwerable  only  as  far  as  the  value,  efpecially  where  it  was  fpecifick  ftock* 

jfnne  Jackfon^  the  mother  oi  Mary^  and  her  uncle,  were  the 

'triiftecs  under  the  marriage-fettlement,  and    the  3500/.   was 

paid  into  their  hands.     Mary  jackfon  is,  by  the  truft,  allowed 

to  make  a  will  during  the  coverture,  and  to  difpofe  of  this 

money  as  if  flie  was  a  feme  file  ^ 

Mary  Jackfon  lived  but  four  years  ;  before  her  death  fhe 
made  a  will,  and  devifed  the  3500/.  in  truft  for  the  benefit  pf 
her  huft^and  as  to  the  intereft  thereof,  during  his  life ;  and 
/or  the  infant  as  to  the  principal ;  and  if  the  infant  dies,  the 
whole  for  the  huft)and. 

Jnne  Jackfon^  the  mother  of  Mary^  paid  the  intereft  for  the 
3500/.  for  a  confiderable  time. 

Infifted  by  her  counfel,  that,  as  the  ftocks  are  fallen,  fhe  is 
only  anfwerable  as  far  as  the  value  of  the  ftock,  efpecially  as 
i.C  was  fpecifick  ftock,  and  the  fortune  of  her  daughter  lay  in 
this  fpecifick  ftock,  and  therefore  ought  not  to  be  confidercd  as 
money,  ef|>ecially  as  ftocks  are  of  fuch  a  flu£luatiYig  nature,  and 
liable  to  fuch  frequent  change,  and  that  the  money  paid  to  the 
daughter  was  only  the  dividends  of  the  ftock. 

Vol.  I.  LI  ^mx. 
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But  it  wpftutA  in  the  caufe,  that  the  receipts  from  tln 
daughter  to  the  mother  were  for  intercft  generally,  and  no- 
thing was  mentioned  in  them  of  dock.  The  fettlement  too 
recites  the  daughter  to  be  pofiefled  of  3500  A  principal  money 
in  her  own  right. 

Lord  Chmtctlkr:  This  is  a  mens  falling  of  ftock  without 
the  truftees  neglcd,  and  therefore  comes  under  the  laft  daufe 
of  the  ftatute  of  Gf§.  i  •  made  for  the  indemnity  of  guardians 
and  truftees,  which  providesi  ^*  That  if  there  be  a  diminu- 
*^  tion  of  the  principal,  without  the  default  of  the  truftees^ 
"  they  (hall  not  be  liable." 

It  has  been  faid,  that  after  the  ftocks  fell,  the  truftees  paid 
Intereft  for  3500/.  amounting  to  much  mote  than  tl^e  pro- 
duce from  the  dividends,  and  therefore  to  a  demonftratioa 
it  appears  to  be  a  truft  for  money. 

But  it  is  well  known,  that,  during  /^  ;«/i/(nf  dream^  people 
were  fo  infatuated  as  to  look  upon  imaginary  wealth  as  equally 
valuable  with  fo  much  money. 

It  has  been  faid,  that  long  after  the  falling  of  the  ftock, 
the  defendant  Anm  "Jackfon  continued  paying  the  fame  intereft. 

But  ftill  it  does  not  anfwer  either  Way,  for  it  does  not  , 
amount  to  the  common  rate  of  intereft,  and  yet  is  more  than 
the  dividends  of  the  fallen  ftock  \  and  to  compel  truftees  to 
make  up  a  deficiency,  not  owing  to  their  wilful  default,  it 
the  harfiieft  demand  that  can  be  made  in  a  court  of  equity* 

Notwithftanding,  antecedent  to  the  marriage,  it  was  agtccd 
by  the  defendant  to  take  the  ftock  at  feven  hundred  and  nftjr, 
and  a  transfer  made  accordingly ;  yet  this  court  will  Defer 
oblige  a  truftee  to  acquiefce  under  fo  hard  and  unreafonaUe 
a  contract. 

Mary  Jack/on  in  Tier  will  recites  the  deed  of  fettlement,  and 
het  power  of  devifing. 

The  counfel  for  the  plaintiifF  infift  the  devife  to  thehaf- 
band  is  illegally  made,  and  not  purfuant  to  the  power,  and 
have  endeavoured  to  (hew,  from  the  whole  tenor  of  the  mar- 
riage-articles, file  had  no  power  of  difpofing  of  any  part  of 
the  money  for  the  benefit  of  her  hufl>and,  to  the  prejudice  of 
the  infant  the  plaintiff,  and  rely  principally  upon  the  follow- 
ing provifo; 

"  Provided  ncverthelefs  that  no  part  of  the  principal  vot> 
«  ney  fliall  be  applied  to  the  ufe  of  the  faid  Edward  J§cififh 
^^  without  the  confent  of  the  truftees  under  band  and  fcal, 
*^  to  the  end  that  this  fum  may  be  kept  intire  for  the  advan- 
*'  tagc  of  the  infant." 

I  am  of  opinion  that  ^ts.  Mary  Jack/an  )\zA  no  power  to 
difpofe  of  the  principal,  to  the  prejudice  of  the  infant,  but  in 
one  particular  circumftancci  therefore  the  difpofition  flic  to 
tn^dt  is  not  purfuant  to  the  power. 

His  Lordjhip  direfted,  that  the  defendant  Jnm  Jacifon  (hoiiM 
account  for  the  whole  intereft  of  the  3500/.  ftock  from  the 
death  ot  Mar^^ackjon. 
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i  the  plaintiff  appearing  to  be  fuflicicntly  com-  ^'^^^*J^^^ 

J'hip  would  give  no  di  red  ion  with  regard   to  competent,  the 

^,  for  he  faid,  that  whether  an  infant  (hould  coun  will  giv* 

.:)cc  of  maintenance  during  the  life  df  the  fa-  i;^^,^^^*^  ul'^ 

..Iways  upon  the  particular  circumftances  of  the  fant*s  mtunt* 

nance* 

ions  J  undir  tht  divifion^  At  what  TtfM  thejJbaU  be 
ratfsd^  &c* 

Vidi  title  Cuftom  of  London. 


CAP.      LXIX* 


^arrtaore. 


(A)  XSSL^t  it  is  clanocfftite^ 

Dicember  the  aOth,  i737# 
Hill  V.  Turner^ 


S«eftat.&6Gi.«. 
Ci  33.  ai  O.  J. 

ftft.Atk.e6<< 

%  BiUT.  %^li 
899, 

Bill  had  been  brought  againft  an  executof  fof  ail  account  (^^fe  246* 
V  3L  ^^  ^  teftator's  eftate^  and  alfo  prayed  that  there  might 
J  guardian  aiSgned,  and  maintenance  for  an  infant ;  the 
iher  was  appointed  guardian^  and  100  A  per  ann.  allowed 
.   hii  maintenance. 

The  infant  being  made  drunk  at  an  alehoufe  near  the  Fleet 

^irifon,  was  drawn  in  to  marrj  a  woman  in  mean  circum«- 

^  fiances  and  of  bad  charader ;  and  upon  an  application  to  this 

courts  the  wife  was  committed  to  the  Fleet.     The  infantas 

rTiothcr,  as  he  had  noeftatc  fufficient  to  maintain  a  wife  till 

10 f  age,  h^^  put  him  out  an  apprentice  to  a  merchant  in  Holt 
iand^  upon  which  the  wife  immediately  inftituted  a  fuit  in  the 
crcckliaflrcal  court,  for  alimony  and  for  reftitution  of  con« 
jugal  rights  I  a  fentence  there  that  the  huiband  (bould  coha* 
btf,  and  if  not^  that  he  (hould  pay  alimony  \  and  an  order 
made  Jikewife  by  that  coitrt,  upon  the  guardian^  to  pay  the 
fum  of  to/,  to  the  wife  towards  alimony,  and  afterwards  a 
monition  to  the  guardian  to  pay  a  further  fum  as  an  increaf^l 

J  of  alimony,  and  a  fentance  of  excommunication  pronounced 
agaiiid  her  for  not  obeying  the  monition,  and  alfo  againft  tbf 
infant,  the  hufbind,  for  not  receiving  his  wife. 
Mmy  Stewarty  the  mother  of  the  plaintiff,  petitioned  the 
court  that  a  prohibition  might  be  granted  to  itay  the  proceed- 
ings upon  the  decree,  and  excommunication  againft  her  in  th^ 
fpiritu^l  court. 

Lm^M  Chancellor  i  I  have  no  doubt  tt  all  as  to  the  propriety 
of  apply mg  to  this  court,  but  the  misfortune  is,  the  want  of 
of  a  fufficient  law  to  reftrain  fuch  clandeftine  marriages^  which 
^-  Mt  not  only  introduAive  of  great  mifchiefs^  bui  puv  cttu\x.s  o^ 

L  J  2  \^3.i:\-^ 
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judicature  under  great  difficulties;  but  notwithftanding  this 
defe£t  in  the  law,  it  is  incumbent  on  this  court  to  prevent^ 
as  far  as  they  can,  perfons  from  profiting  themfelves  by  fuch 
infamous  methods. 

Notwithftanding  the  wife  may  have  been  difcbarged  from 
the  order  of  commitment,  yet,  till  (he  has  paid  the  cofts  of  the 
court  for  the  contempt,  (he  is  ilill  under  the  authority  and 
jurifdi6tion  of  this  court,  though  fhe  goes  at  large. 
Thcfcntcnrc  of  I  Cannot  reverfe  the  fentence  which  has  been  pronounced 
the  tcclcfiafticai  in  the  ecclefiaftical  court,  that  can  be  only  done  by  appeal 
rcvcrfcd"?ii  a  ^^  ^^*  proper  judges,  for  it  cannot  be  reverfcd  in  a  fummary 
fummaiy  way,  way,  nor  Can  I,  upon  a  petition,  grant  jt  prohibition  to  the 
but  by  appeal  ecclcfiaftical  court,  for  that  can  only  be  upon  fhewing  they 
judges^  nor  can  have  no  jufifdldion,  which  mufl  be  done  by  motion,  and  a 
a  prohibition  to  proper  fuggeftion  :  Befides,  there  is  no  colour  to  fay  the  cc- 
^rantcTn'^i^a  clcfiaftical  couft  want  jurifdiftion,  for  the  authority  they  cx- 
petiticn ;  by  mo-  eicife  in  matrimonial  cafes  is  the  general  law  of  the  land,  and 
tionandt  proper  extends  to  perfons  not  only  of  full  age,  but  under,  pro- 
may.  "''*  "  vided  they  arc  old  enough  to  contract  matrimony. 
Aninjnnaibn  ^^^  ^^^  queftion  will  be.  Whether  this  is  not  a  particular 

does  not  deny,  cafe,  and  fo  circumftanced  as  to  give  me  an  authority  to  re- 
but admits  the   fl-^j^i^  ^j^g  perfon,  without  meddling  with  the  jurifdiftion  of 

junldidtion   of        ,  i    r    n  •      i  5     i^  •    •        n*  •  1.1 

the  court  of  the  eccleualtical  court  r  ror  an  injundtion,  when  awarded, 
common  law;"  docs  not  deny,  but  admits  the  jurifdi&ion  of  the  court  df 
fm'^JhkhTif-  ^^on^nion  law;  and  the  ground  upon  which  it  iffues  is,  that 
fuel  is,  that  they  they  are  making  ufe  of  their  jurifdiflion  contrary  to  equity 
are  making  ufc  and  confcience.  The  fame  with  regard  to  the  ecclefiailical 
dia^io"con:rary  court  in  Cafe  of  a  legacy  left  in  truft,  where  the  truftee  is  fu- 
to  eqiity.  So  ing  for  payment  into  his  own  hands,  the  court  will  reflraih 
whereatrufleeisjjij^    out  of  regard  to  the  intereft  of  ceftuique  trull  \   and  will 

luing  m  rhe  cc-     ,       .     ,.,  ./.     -       ^x  re  ^  j         r    •  •  • 

clefiaftical court  do  it  likewifc  in  the  cafe  of  a  portion  devifed  to  a  daughter 
for  payment  oP  Upon  marriage,  where  the  hufband  is  fuing  for  it  before  he 
ccjiuiquctrujv^    j>is  made  an  adequate  fettlement. 

legacy  into  his  *'  l      "^ 

own  hands  ;  or  , 

in  the  cafe  of  a  portion,  where  thchuiband  is  fuing  for  it  there,  before  a  fetdcment  made  j    thif  ccort 

Hi\\\^  upon  the  faiAc'  grounds,  rcflrain  thbrn-Jroin  proceeding. 

It  is  upon  this  footing  I  fhall  proceed,  for  if  I  was  not  to 
teftrain  the  wife,  all  the  care  the  court  has  ,exercifed  with 
regard  to  the  efhte  and  perfon  of  the  infant,  would  be  vain 
and  ufelefs  :  It  has  been  rightly  faid^.  that  this  CDurt  will  not 
only  take  care  of  the  infant's  maintenance  and  education,  but 
that  he  doss  not  marry  likewife  to  his  difparagement,  and 
though  there  is  no  particular  order  to  reftrain,  yet  the  mar- 
The  power  of    ^'^g^  »«  ^  Contempt  of  the  court. 

th=s  court  over  ThJs  court  hath  the  care  and  ordering  of  infants,  and  tho' 
infants  refiilted  |jy  ^£1  of  parliament  the  court  of  wards  had  a  particular  power 

DacK  to  tnem  111  -i  ,/.^.. 

aga.n.  u|>on  rhe  o^er  them  and  lunaticks,.yet,  in  pvcry  other  refpea,  the  law 
diOblutionof. he  as  to  infants  continued  as  before  j  and  as  the  ftatute  of  the 
anriivfricrV'y   '^  ^''''  2.V.  24.  has  diffolved  the.court  of  wards  and  liveries, 
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the  power  of  this  court  over  infants  is  refulted  back  to  them 
again  :  The  law  of  England,  i§  favourable  to  infants,  no  decree 
ihall  be  had  againft  them  here,  but  what  they  may  (hew  caufe 
for,  when  they  come  of  age ;  this  court  will  make  ftrangers 
accountable  to  infants,  in  cafe  they  take  upon  them  to  receive 
the  profits  of  their  eftates  ;  this  court  can  alfo  afcertain  the 
quantum  of  an  infant's  maintenance,  and  to  whom  it  fhall  be 
paid  ;  and  this  is  conclufive  to  all  parties. 

The  allegation  of  faculties  is,  a  term  in  the  ecclefiaftical  court,  Tho'  this  court 
in  regard  to  the  ability  of  an  infant  to  allow  alimony,  and  is  ca^^noton  pe- 
according  to  the  quality  of  the  perfon,  and  the  quantity  of  the  [hTccdefiallic^^ 
maintenance  ;  it  is  this  makes  them  judges  of  the  application  court,  yet  they 
of  the   maintenance,  and  incroaches  upon  the  jurifdidtion  of  ^*^' *^^^"'"  » 
this  court ;  and  for  whom  have  they  now  interpofed  ?  for  the  marri^<u  war? 
benefit  of  a  wife,  who  has  in  a  fcandalous  manner  inveigled  an  of  this  court  ^ 
infant,  and  ftolen  him  away  from  this  court:  biit  though  I  ^^^'^^c^indy, 

.  .  /.t  .1  1    /•    «•      1  °      T  "oro  proccedjne  * 

cannot  upon  a  petition  prohibit  the  ecclehaltical  court,  yet  I  on  an  exrommu-  . 
will  reftrain  the  wife  from  proceeding  either  upon  the  excom-  nicuior,  er.hcr  l 
munication  pronounced  againft   the  infant,  or  upon   the  ek- J|^^^^'Jjf  "*"     '' 
communication  againft  the  mother  the  guardian  of  the  inifan'ti  dian.  /     , 
for  as  there  is  a  certain  fum  allotted  for  his  maintenance,  the     - .  i 

guardian  is  to  be  confidered  as  very  little  more  than  the  hand 
of  this  court ;  for  if  the  guardian  applies  it  to  other  purpofes, 
it  is  a  mifapplication,  and  Ihe  would  be  liable  to  the  ct:nfure,of         ^    • 
tbe  court. 

Suppofe  this  woman  had  even  married  the  infant  in  a  fair  Tho' a  ward  of 
way,  and  virith  the  confent  and   approbation  of  friends,  ftiH  «|^  court  is  mar- 
there  ought  to  have  been  an  application  to  this  court  for  an  in-  canentof  his 
creafe  of  maintenance,  and  I  have  known  fuch  inftances,  and  frirpds,  yet  there 
it  is  highly  improper  to  inftitute  a  fuit  in  the  ecclefiaftical  court  °?"^'  ^**"  *?:    ' 

^  I     °  r  plication  here  for 

for  that  purpofe.  an  increalc  of 

His  Lordjhip  ordered,  that  Mary  Hill  who  feduced  the  plain-  maintenance. 
tiiFthe  infant  by  ill  pradlices  to  marry  her,  while  he  was  under 
the  care  of  this  court,  in  contempt  thereof,  be  reftrained  from 
proceeding  in  the  Spiritual  court  againft  the  petitioner  the 
guardian  of  the  infant,  for  payment  of  alimony,  and  that  flie 
be  alfo  reftrained  from  proceeding  there  againft  the  infant  him- 
fclf,  for  reftitution  of  conjugal  rights  and  alimony. 
.  And  on  motion  or  other  application  to  be  made  to  the  Spiri- 
tual court  on  the  behalf  of  the  infant,  or  his  guardian,  or  either 
Qf  them,  to  abfolve  them  or  either  of  them,  from  the  fen- 
fences  of  excommunication  awarded  againft  them  or  either  of 
them  ;  His  Lordjhip  ordered,  that  Mary  Hill  do  confent  thereto 
in  the  Spiritual  court,  to  the  end  that  fuch  fentence  or  fen- 
tences  may  be  effiedually  removed  out  of  the  way. 

Vide  title  Conditions  and  Limitations^  under  the  divijion^  In  what: 

Cafes  the  Breach  of  a  Condition  will  be  relieved, Mgflinfl.    ■  ''       .      *  . ' 

Fide  tiile  Jgreements,  Articles^  and  Covenants,  *' * 
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CAP.    LXX, 
(A)  QK^t  cemeo?  tfie?  $at)e  asatntt  eac|r  offier. 

^njtMi^^r'the  a6th,  1739. 
jfrglis  V*  Hiojiman^ 

Ctfif  247.  TJ  V  indenture  of  apprenticeibip  of  the  x8th  of  Jugufi  1732, 
iTtepWntirf  Jl5  the  plaintilPs  fon  put  himfclf  apprentice  to  the  defendant 
^irafputa^  Z  Afercfr  iox  fcven  years,  and  he,  in  conftdcration  of  twenty 
SsMam^fwy  po"ndf»  covenanted  to  inftruA  the  plaintiff*s  fon  in  his  trade, 
^can,Kot^ittt4and  the  plaintiff*  agreed  to  pay  the  defendant  20/.  more,  if  his 

•  ^S^^  fon  lived  to  the  24th  of  'jum  1734,  and  gave  the  defendant  a 
S'ndakti  p^.  *>ond  for  it,  on  fuch  contingency^  After  the  24th  of  Jutu 
•ecdingtthw^  '734«  ^^^  plaintiff's  fon  quitted  the  defendant  upon  being 
Si^Slmif  be  "^""f'^^  ^^^  ^^'^  treated,  in  being  compelled  by  the  defendant 
Wiogsa  b'aiVor  to  take  c^re  of  his  horfes,  and  to  do  other  fervile  offices  j^  and 
da  inkoaioof  upon  (he  defendant's  proceeding  at  law  againft  the  plaintiff 
v^  6f  ti^bJli  ^P?"  ^^^  *^^"^»  ^^  ^nt^f?  ^  bill  for  an  injunaion,  and  for  cho 

A  court  of    delivery  of  the  bond, 

eqQity  ha|  no  jti- 

fifdiaion  in  mttteripf  thit  nature>  Imt  belongs  to  jufticet  of  pcace^  tnd  tlieniwe  the  phindff  or^qni 

19  pk|  CQ^  It  Itff ,  and  m  this  ponrt. 

Lord  Ckancelhr  :  A  very  vnneceffary  fuit  ip  this  court,  and  If 

I  (bopld  take  upon  me  to  determine  it  here,  it  would  be  a  vaft 

co^pence  to  (he  mafters  and  apprentices,  and  would  be  affuming 

a  jurifdi(5lion  which  does  not  at  all  belong  to  me,  but  by  the 

"♦  5  Elit.  fap.  4.  ftatute  of  £//2;.  *  is  left  intirely  to  juiiices  pf  the  peace,  as  4 

f^  35-  ipatfer  mpf^  proper  for  their  determination. 

Mifiifertf^n  tp       The  only  pretence  for  bringing  it  into  equity,  is  the  mi/ufir^ 

prentice  is  no):  a  ^n(l .  w^  pannot  this  be  as  well  determined  at  law*  for  if  ai| 

iTm^g^iTto^'^     »(aidn  is  brought  by  a  mafter  againft  the  father  of  an  upprcn. 

fquit^,  for  if  an  tice^  fot  a  breach  of  covenant  in  the  fon's  quitting  his  feryicei 

aaion  is  brpugj^  and  i^  ihbiild  sippes^r  there  has  been  »  mifitfer  of  the  apprentice^ 

H^nft  the  father  ^  fljould  certainly  dircd  a  jwry,  that  this  is  no  breach,  for  an 

pf  an  apprentitt|  tppreuti^  qni|y  lef^ve  hjs  inafter  upon  mifufer. 

for  a  breach  of        ^he  on}y  qi|e(lion  is,  Whether  the  mijtifir  is  a  difcharge  of 

quitting  ))iffef   ^^^  VP^^PM^e^  whi^h  IS  a  mcrp  ipatter  of  law,  nor  is  there 

t^,\iwijmjer     the  leaft  pretence  for  coming  into  this  court. 

S'bild?"  **        ^"^^  ^'^^  ^^  confent  of  the  defendant,  his  Urdjhip  decreed. 

%\^^  the  jjy^ndtioii  ^read^  gri^^tcd  be  made  perpetual,  an4 
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that  the  bond  be  delivered  up  to  the  plaintiflT  to  Be  omcelleJ, 
and  at  the  fame  time  he  ordered  the  plaintiff  to  pay  the  defend- 
ant his  cods  at  law,  on  the  adion  «poa  the  bond,  and  a)fo 
his  cofts  in  this  court. 


C   A    P,     LXXI. 
Tidi  title  (kcMpant. 


CAP.     LXXII. 

FehruaryXYkt  X2th»  173& 
Anon'. 

WHERE  money  by  an  order  of  this  court  is  patd  into  Cafe  %^. 
the  aeedumtant  gemrati  hands,  to  be  placed  iii  the 
bank,  till  it  can  be  laid  out  according  to  the  diredions  of  a 
itecree,  if  you  move  for  an  application  of  this  money>  you  muft 
not  only  have  a  certificate  that  the  money  was  paid  into  the 
tank^  but  that  it  is  adiually  in  the  bank  at  the  time  of  the 
inotion  made. 


CAP.     LXXIII. 

I^A)  0t  cmcelUb  ane««    P.  520. 
|B)  OETbai  IBOI,  n  tm'U  not,  vatt  bt  it.    T.  520. 
(C)  OSbete  a  perfon  txi()o  tnanti  to renetm,  mutt  M  tq/rittto^ 
mo}t0a0te  befO)(  Ijt  ttMU  be  abnUtteb*    P.  520. 


5W  Mmgagi. 

■'#• 

(A)  €)f  caitrdleD  ohm* 

^November  the  25th,  1738. 

Harrtfin  v.  Oo'^a* 

Cafe  249.  fTp  HIS  caufc  went  off  to  »n  jffuc>  to  try  whether  certain 

If  t  mortgage  it  X     mortgages  were  ifairly  cancelled  by  the  mortgagee,  or 

found  <ancellea  whether  thcy  were  frau<Julently  and  byftealth  carried  away  by 

©"fmort^igUu  *^®  mortgagor,  and  the  feals  cut  ofFby  him. 

if  at  m  ich  a  Lord  Chancellor  f^id  in  this  caufe,  that  if  a  mortgagee  canceli 

^ig  "l^'^d.  *  wo^tgagCf  Md  it  is  found  fo  in  his  poffeffion,  it  is  as  much  % 

^         '  releafe  as  cancelling  a  bond,  but  it  does  not  convey  or  reveft 
the  eftatein  the  mortgagoj:^  for  that  muft  be  done  by  feme  deed* 

(6)  W^atliDtU,  o^tomltof,  pate  b]?it; 

Juguji  the  15th,  1750. 

Eic  parte  Quincy. 

Vidi  ixi\t  Fixtures^  under  the  divlfton^   What  Jhall  be  demed fuch^ 

(C)  Mi)ere  a  pcrfon  tolio  tuants  fo  reheem,  mnft  oo  eamte 
to  tt)0  mo^tgas^c  before  ije  loill  be  aomttteo^ 

November  the  9th,   1739. 
Sir  ifo^A  Smith/on  v.  Thompfon: 

Cafe  250.  ririHE  defendant  haS  a  prior  judgment,  and  a  mortgage 
Where  a  fir  ft  X  likewife  upon  the  cftate  of  B,  A  fubfequent  Judgment 
incumbraiuerby  creditor,  but  prior  in  time  to  the  mortgage,  brings  his  bill  in 
irkcwfe°an!wt.  this  court,  and  prays  a  fale  of  the  mortgagor's  eftatf,  ' who  IS 
gage,  thou  h       Iikewife  Willing  and  d^firous  to  fell. 

there  »8  another 

judgment  prior  'o  the  tnortgage,  yet  if  the  mortgagee  had  no  notice  oIT  it,  the  court  wilf  not  dIreS  a  (ate 
of  theef^ate  'n  favour  of  the  creditor  upon  the  fecood  judgment,  ualcfs  he  will  pay  off  principal  and  in** 
teieit  boib  of  the  firft  judgment  and  mortga|e. 


Lord  Cbancittor':  In  Cbarchillzn6  Grovi^  tGba.  Gd.  35,  36. 
which  has  been  cited  by  the  phintifiP'scounfeU  the  defendant's 
purchafe  was  fubfequeiit  to.plaintifPs  fecurity;  but  here  th& 
defendant  is  not  a  fubfequ^nt  incumbrancer  buying  in  a  prior^ 
but  is  the  firft  of  the  incumbrancers  who  has  advanced  mow . 
money  upon  a  fecond  incumbrance. 

Where  the  frjl  incumbrancer,  by  judgment,  has  likewife  a 
mortgage  upon  the  eftate,  notwithflanding  there  is  another 
judgment,  prior  in  time  to  the  mortgage^  yet  if  Che  moft-» 
gagee  had  no  notice  of  fuch  judgment,  the  creditor  upon  the 
fecond  judgment  (hall  not  come  into  a  court  of  equity^  and 
pray  a  fale  of  the  eftate  fo  mortgaged,  without  paying  off  the 
principal  and  intereft,  both  of  the  firft  judgment  and  the  mort- 
gage ;  for  it  would  be  very  hard,  }f  the  defendant  (hould  be- 
in  a  worfe  condition,  with  a  prior  incumbrance  in  his  favour, 
than  a  mortgagee  without  notice  of  a  prior  judgment  would 
be  in  this  court,    , 

Therefore  I  will  not  decree  a  fale  of  the  mortgagor's  eftate, 
linlefs  the  plaintiff  will  fubthlt  to  thefe  terms  ;  and  if  he  docs 
not  like  them,  he  may  take  his  remedy  at  law,  by  extending 
the  eftate. 

Vide  title  Tenant  ly  the  Curtefy. 

Vide  title  Heir  and  Anceftor^ 


C  A  P.      LXXIV. 

i^e  eyeatKegno.    ;'  ^Tr.Atk.6«. 

.  pi.  62«  ai6.  pL 
^January  the  1 2th,  1 738.    Firft  Seal  before  Hilary  term.  ^  3  xi.  Atk.  501. 

pi.  X71. 
Anon\ 

UPON  a  motion  for  a  ne  exeat  regno.  Lord  Chancellor  Czk  2$!. 
faid,  this  was  originally  confined  to  ftatc  affairs,  and^^tofwa- 
the  intent  of  it  was  to  prevent  any  perfon  from  going  beyond  ^t  ngm  ori^- 
fea,  to  tranfaft  any  thing  to  the  prejudice  of  the  King  or  his  n»"y  "n?n«l  «•• 

Sovernment,  but  now  it  is  very  properly  ufcd   in  civil  cafes  ;  now  very  ^o- 
ut  then,  faid  his  Lordjhip^  to  induce  the  court  to  continue  it  P^'y  "^•^  •"  «•• 
to  the  hearing  of  a  caufc,  it  is  neceffary  for  the  plaintiff  to  ^  "^** 
ihew  that  the  debt  fhc  demands  againft  the  defendant,  is  cer- 
tain. 

But  in  this  cafe  here  is  nothing  more  than  a  demand  of  a 
wife  againft  her  hufband,  by  virtue  of  a  marriage-agreement,ta. 
which  the  defendant  obliged  himfelf  to  fecure  1700/.  out  of  his 
eftate  real  and  perfonal  to  the  wife,  as  a  provifion  in  cafe  (he 
furvived  him  j  but  this  is  a  contingency  thu  xssx^  ucvttVk^V 
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pea,  for  tte  hiAand  uskj  furvive  ber  %  and  befides,  if  it  wat 
not  fot  this  court  would  have  bufioeft  enough,  if  they  inter- 
po&d  wherever  a  marriage-fettleineot  is  fu£ge^  to  be  a  hard 
bargain,  and  a  .rurprixe  on  the  wife  \  pemns  ihould  take  the 
proper  care  be£Mre  they  marry  3  and  therefort  bis  Lsrdfoip  denied 
the  motion. 


CAP-      LXXV- 
dPnt  of  liin. 

Vuk  title  Jnntnanii  aud  Tingnts  in  C^mmm. 


CAP.      LXXVI. 

(A)  plea  of  a  pttrcfiarer  tottl^oat  notice  otier^roleD. 

March  the  19th,  1736-7. 
Kil/all  r.  Bmmtt. 

Cafe  252.  rp^HE  bill  fet  forth,  that  J.  made  his  will,  in  which  he 
A*  AtHTct  the  X  devifed  the  eftate  in  queftion  to  B.  in  tail,  remainder  to 
«aau  in  qiicffion  C.  in  fee,  and  is  brought  by  the  heir  of  the  body  of  B.  againfl 
JJJ^j^  2'^/^  the  defendants,  for  deeds  and  writings,  and  to  have  ^flef- 
fee,  the  bUi    iion  of  the  eftate. 

brooflit  by  the 

])cir  oif  the  body  of  #.  ibr  detdt  aad  writinp,  and  pefleflioa* 

The  deleo4apt  pletdt  he  b  •  pirchaitr  for  a  vdvahk  •omIideratioB  from  C  and  had  no  nodce  of  plaia« 
tiflTt  title. 

When  dofeod^fiC  ciaimt  ^adcr  a  coafcyancey  in  whicli  thei^  it  an  eftate  tail  prior  to  the  eftate  voder 
which  he  pocchaicd,  it  ii  iaciMBb^t  oe  luai  to  Itrif  that  eftatu  it  fpent,  tad  therefore  over-ruled  tbo 

The  defendant  pleads,  that  he  is  a  purchafer  for  a  valuable 
conQderation  frpm  C.  that  th^  plaintiff's  father  lived  in  /^r- 
ginia  at  the  time  of  (be  purchafe;  that  C.  was  in  pofleffion  of 
this  eftate,  and  that  he  had  no  notice  of  the  plainciff^s  tide  j 
for  that  C*  at  the  time  of  the  purchafe,  made  affidavit  that  B. 
was  dead  abroad  without  iflue,  and  therefore  infifts  he  is  a 
flufchafeir  \if ithout  noticci  who  majr  prot<;&  bimfelf  by  plea. 


Notici.  533^ 

Mr.  Attormy  gimral  for  the  pUintrffl  Both  parties  claim 
under  one  will,  and  it  appears  by  the  plea,  that  the  defendant 
knew  the  plaintifTs  father  wasalive,  or  that  the  plaintiff  him- 
felf,  if  there  was  fuch  a  perfon,  muft  of  courfe  be  intitled. 

Kefides,  it  is  a  dental  only  of  the  knowledge ^of  the  plain* 
tiiPs  being  in  iffiy  not  of  his  title,  which  they  were  bound  to 
take  notice  of  at  their  peril. 

Lord  Chancelhr :  If  the  defendant  claims  under  a  convey- 
ance, where  there  was  an  eftate  tail  prior  to  the  eftate,  under 
which  he  purchafed,  it  is  incumbent  on  him  to  fee  if  that 
eftate  is  fpcnt.  The  queftion  here  is,  therefore,.  Whether  % 
purch^fer  can  proted  himfelf  by  plea^  without  denial  of  no- 
tice of  the  plaintifPs  title.  Denial  ofmtia  is  what  gives  hiii| 
power  of  protecting  himfelf  by  plea. 

Plea  over^-ruled. 

yidi  title  C$nditi9ns  tmi  Limitations^   undgr  tbi  divifion^  Wlm 
4r$  to  take  advantage  of  a  Condition  j  or  will  be  prejudiced  tj  it. 

Vide  title  Fines  and  Recoveries.    Willis  v.  ShorraK 


CAP.     LXXVIL 

yidi  title  Evidence^  fUtneffis,  and  Proofs  under  tbe  divifiony  Of 
ixammng  Witnejfes  de  bene  efie^  amd  eflahtijbing  tbetr  Tefli^ 
m^ny  in  perpetuam  lei  memoriam. 

Fide  title  ABiu. 


C  k^. 


CAP.      LXXVIII- 
Hilary  term,  1737. 

Norton  V.  Pnchr.  ^ 

Cafe  2<7        T^ICHARD  Norton  was  feifcd  of  the  manor  of  Ixwortbin 
^  u      r  r\  c         the  county  of  Suffolk^  in  fee  fimple,  and  of  a  church  Icafc 

^.  being feifed  of  .        ,  e    mic     j  -       rr         /»•  j  t  ii    j    »• 

acharch  leafe  to  ^  the  oianor  of  Alford  in  Hampjhire^  and  a  facm  called  Lan- 
bimaudhisheiis  ham  farm,  ly^ng  in  the  faid  manor,  to  him  and  his  heirs  dur- 
brft^^icm"^^^^^^  ing  three  lives,  granted  by  the  bifliop  of  TVinchijier. 
before  marriage,  Richard^  being  fo  feifed,  and  having  ifiue  one  fon  DanUlj 
limited  it  lo  the  intermarried  with  a  daughter  of  Lord  Say  and  S^ale  in  1657, 
lifr^anr[o^*he  ^^.^  ^Y  indenture  dated  the  firft  of  March  in  that  year,  fettled 
£rft  and  every  all  the  premifTes  to  the  ufe  of  himfelf  for  life,  then  as  to  the 
other  fon  in  tail  manor  .of  Ixfvortb  and  Lanham  farm,  to  the  ufe  of  his  firft  and 
way  take^fuch  cvery  Other  fon  in  tail  male,  remainder  to  his  own  right  heirs: 
eftare  lo  granted  And  as  to  the  manor  of  Alford^  to  the  ufe  of  fuch  child  or 
in  fee,  dctcrmin-  children  of  the  faid  marriage,  and  for  fuch  eftates  as  he  Ihould 

able  on  lives  by     ,         ,       ,  .,,  .  °   ',    ^  r  r      ^ 

way  of  remain-  ^J  deed  or  Will  appoint,  and  for  want  of  fuch  appointment, 
Atr,  as  a  fpeciai  to  the  firft  and  every  other  fon  in  tail  male,  remainder  to  his 
•""f*°^-  own  right  heirs. 

There  were  feveral  children  of  this  marriage,  and  Richard 
was  the  cldcft,  and  upon  his  marriage  with  Eli%abith  ButUr^ 
an  indenture  was  made  by  Richard  the  father,  dated  the  3d 
and  4th  of  O^.  1673,  which  recited,  that  by  the  marriage- 
articles,  previous  to  the  marriage,  the  fon  had  agreed  to  fettle 
this  eftate,  and  thereupon  Richard  the  father  fettled  the  pre- 
mifles  in  truft  for  himfeif  for  life,  remainder  to  Richard  the 
fon  for  life,  and  if  he  (hould  die  without  ifiue  male  of  his 
body,  then  in  truft  for  railing  portions  for  daughters,  remain- 
der in  truft  for  fuch  ufes  as  Richard  the  younger  fhould  by  his 
will  or  deed  direft,  and  in  default  thereof,  in  truft  for  fuch 
ufes  as  Richard  the  elder  ftiould  appoint,  and  for  want  of  fuch 
appointment,  in  truft  for  the  heirs,  executors  and  admini- 
ftrators  of  Richard  Norton  the  elder  ;  this  deed  was  executed 
likewife  by  Richard  Norton  the  fon. 

Some  time  after  Richard  the  father  died  ;  in  1708,  Richard 
the  fon  likewife  died  without  ifTue,  and  neither  of  them  made 
any  appointment. 

Upon  the  death  of  Richard  the  fon,  the  heir  at  law  of  Ri^ 
chard  the  father  by  the  firft  venter,  whofe  name  was  Richard 
likewife,  entred  into  thofe  lands. 

The  plaintiff  was  grandfon  of  old  Richard  by  his  fecond 
marriage,  and  under  the  deed  of  1657,  ^^^  nothing  further 
been  done^  would  have   been  intitled  to  the  premifTes:    In 

1721 
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'lyit  he  applied  to' the  heir  at  Uwbf  oM  Richard^  thzt  the 
church  leafe  might  be  renewed  for  the  benefit  of  him  and  his 
fon,  upon  his  paying  the  fine^  which  was  accordingly  granted; 
and  in  1722  Richard  the  heir  at  law  delivered  a  deed  to  the 
plaintiff,  declaring  the  truft  of  this  leafe  to  be  for  himfelf  for 
life,  remainder  to  the  plaintiff  for  life,  remainder  to  his  eldeft 
fon.  .   /       .  . 

In  1732  Richard  the  heir  at  law  died,  and  on  his  death  the 
plaintiffentred  on  the  premises,' and  now  brings  his  bill  againil 
the  adminiflrator,  with  the  wUl  SLtincxtd  of  Richard  the  heir 
at  law,  in  order  to  have  an  account  of  the  rents  and  profits ; 
the  defendants  by  their  anfwer  infifled  on  theflatute  of  limita- 
tions, but  that  bar  being  now  removed  by  a  particular  atl  of 
parliament  of  the  Jaft  feffion,  the  queflion  upon  the  whole  was. 
Whether  the  plaintiff  was  iotitled  to  any  relief  ? 

Lord  Chancellor:  I  am  of  opinion  the  plaintiff  was,  by  virtue 
of  the  remainder,  limited  to  the  firft  and  other  fons  in  the  deed  of 
1657,  intitled  to  the  rmnor  of  jf/fordy  smdLanham  farm,  if  no- 
thing had  been  done  fubfequent  to  that,  to  bar  his  right,  j 

In  the  cafe  of  iP^aJien^s  and  Chappie  in  the  houfe  of  Lords  in 
1712,  it  was  determined;  that  in  refpedl  to  eftates  thus  granted 
in  fee  determinable  on  lives,  a  perfon  may  take  by  way  of  re- 
mainder, as  a  fpecial  occupant,  but  that  as  fuch  an  eftate  tail 
is  not  within  the  flatute  ^^  (i)  donii^  nor  barrable  properly  by  (i)  See  2  Tr. 
a  recovery  as  an  eftate  tail,  any^^limitations  depending  there-  ^^^*  *59»  P*« 
upon  are  intirely  in  the  power  of  the  firft  taker  in  tail,  and  247!  ^^  *  ^  * 
may  be  deftroyed  by  any  conveyance,  or  even  articles  in  equity,  3  Tr.  Atk.464. 
and  was  fo  determined  in  the  cafe  of  the  Duke  of  Grafton  v.  *j^**8^^'' 
laordEu/ion^  in  1722,  in  which  I  wAS  council  myfelf,  FearneonConu 

The  deed  in  1673  amounted  to  a  good  difpofition,  by  Richard  ^^^*  ^^- 1**- 
the  younger,  of  all  the  intereft  claimable  by  him,  or  any  other  ao*T'b^°*  ^"* 
in  remainder  ^fter  him,  and  clearly  fo  with  regard  to  Lanham 
farm,  the  tenant  for  life^  and  the  remainder  man  in  tail  of  an 
intereft  vefted,  having  jojned  in  the  conveyance,  and  limited 
the  eftate  to  other  ufes  .  And  as  to  the  manor  of  Alford^  tho* 
no  remainder  was  vefted  in  Richard^  yet  the  father  and  fon 
both  joining,  amounted  to  a  good  difpofition  of  it :  I  am  like- 
wife  of  opinion,  that  the  deed  of  1673  would,  in  a  court  of 
equity,  operate  as  an  execution  of  the  power  which  old  Richard 
had,  of  limiting  the  ufes  to  his  children  by  the  deed  of  1657, 
and  fo  the  ufes  of  the  deed  of  1657  were  deftroyed  that  way 
likewife;  and  with  regard  to  the  tranfa£lion  in  1721,  there  is 
'  no  evidence  of  any  concealment,  or  fuppreffion  of  the  plaintifPs 
title. 

The  plaintifPs  bill  for  an  account  of  rents  and  profits  is  im-  ^*ij 'Jg*^^^"'" 
proper  and  premature,  the  pofTeffion  never  having  been  reco-  at  law,  as  tret^ 
vered  againft  Richard  the  defendant's  anceftor,  and  in  this  re-  pafs  will  not  lie- 
fpea  the  proceedings  in  equity  are  the  fame  as  at  law,  where  [|JJ  ^j/^^'^^^'^' 
trefpafs  will  not  lie  for  mcfne  profits,  till  the  pofFeffion  is  re-  recovered,  fo 

neither  can  a  bill 
be  brought  for  an  account  thereof  till  thA«>«. 
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coireral  by  ejedmeat :  That  etcn  fappofing  die  eoitrt  IhoaM 
now  have  been  of  opinion  that  Bidmri^  the  heir  at  law  of  oM 
RicbsrJ^  had  no  right,  and  ought  to  be  confidercd  miAy  itt  a 
truftee  for  the  plaintiff;  yet  as  he  was  in  poflefliont  claimiog 
the  eftate  as  his  own  right,  and  infifting  on  his  own  tide,  this 
court  cannot  decree  an  account  of  rents  and  profits^  without 
having  any  regard  to  the  recovery  of  the  poflcffion.  The  biU 
difmiUed. 

N.  B.  lAriCbmuJbr  (aid  in  this  cafCt  nocsecator  wasoocn* 
pellable,  either  in  law  or  equity,  to  take  advantage  of  thJe  ft»> 
tute  of  limiutions  againft  a  demand  othcrwife  ww  fbunded. 


CAP.     LXXIX. 
Mia. 

IkiMikr  the  2ad,  1749* 

ExparU  Buder  and  PtfmdI. 

Vide  dde  Banirupt^  mitr  tht  £wfim^  RMk  as  U  tbi  Sab  if  Of^ 
fees  under  a  Cemmijfim  §/ Bemkmficj* 
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Gafe  254.  fTp  H  E  bill  was  brought  for  the  rents  and  profits  of  the 
AbiUbrovghtte  J|[  eftate,  and  to  difcover  whether  if.  under  whofe  will  the 
A!^^L7^t^  defendant  claims,  was  a  papift,  at  the  time  of  a  purchafc  made 
will  the  defend,  by  if.  of  the  cftate  from  the  plaintiff's  anceflor. 

■nt  claimsy  was 

a  papift  at  the  time  of  a  porchafe  made  by  A,  of  the  eftate  from  the  plaintiflTs  ancefter.  Defendant 
f  leads,  as  t*  the  dilcotery,  the  ftatute  of  the  z  zth  and  jith  of  M7//«  5.  by  which,  if  A,  was  ft  papift*  ^ 
was  difabled  to  take. 

^  Under  the  rule,  a  man  is  not  obliged  to  accufc  himfelf,  is  implied^  that  he  is  not  to  difcorer  a  difabi- 
lity  in  himfclf  x  and  as  A,  would  not  have  been  obliged  to  difcover^  the  defendant^  who  claims  widcf 
the  £utte  tltli^  It  intitlcd  to  the  £une  piivil^esy  and  calces  the  eftate  under  the  iame  ctfoimftanccs.  1  he 
fkaaUowtd. 

T^e  defendant  pleads  a  title  under  if.  and  as  to  the  difcoveryi 

pleads  the  ( I }  ftatute  of  the  nth  and  and  1 2th  of  WilL  3.  agaiofi 

'     papifts,  by  whichftat,  UA.  was  a  papift,  (he  was  difabled  totake* 

^\^  ^  Sut.  \\  Geo,  111*  chap,  ^, 

Therefore 
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Therefore ^  as  the  defendant's  counfel  infifted^  this  bill  fecks 
to  difcover  what^  if  true,  would  be  a  forfeiture  and  a  penalty^ 
which  no  one  is  bound  in  equity  to  difcover  i  and  as  A.  was  a 
purchafer,  the  defendant,  as  ftanding  in  his  place,  is  equally 
fo«  The  law  obliges  no  man  to  accufe  himfelf,  and  for  this 
purpofe  they  cited  2  Cba.  Ca.  8.  Mili^gs  and  Mclings^  and  the 
S^Mth'fsa  Ccmpany  and  DMiff^  where  a  difability  was  held  equi« 
valent  to  a  penalty,  or  a  forfeiture. 

Mr.  Attormy  gimral  for  the  plaintiff  faid.  Here  the  eftate,  if 
flie  was  a  papift,  never  was  vefted,  or  could  defcend^  and  there- 
fore  it  is  not  to  be  compared  to  forfeitures. 

The  cafe  of  M^ling4  and  Molings  ie  not  a  determination  ac* 
cording  to  equity,  for  th^y  claim  under  one,'  whom  it  does  not 
appear  but  that  they  had  notice  could  not  take. 
Mr.  Fazakirley  on  the  fame  fide. 

This  prevenu  the  eflate  coming  to  them,  but  tloes  flottlereft 
it  as  a  forfeiture,  and  the  bill  is  no  more  than  to  difcover  a 
title. 

The  eftate  never  moved  from  the  grantee. 
Lord  ChanciUor  :  I  think  the  defimdant  is  not  bound  to  dif^ 
^over,  for  there  is  no  rule  more  eftabliflied  in  equity,  than  that 
a  perfon  fliiil  not  be  obliged  to  difcover  what  will  AibjeA  him 
to  a  penalty,  or  any  thing  in  the  nature  of  a  penalty. 

Under  the  rule,  a  man  is  not  obliged  to  accufe  himfelf,  is 
implied,  that  he  is  not  to  difcover  a  difability  in  himfelf ;  and 
there  is  no  difierence  between  a  forfeiture  of  a  thing  vefled, 
and  a  difability  to  take,  infliifted  as  a  penalty;  and  the  nth 
mod  lath  of  WiU.  3.  is  a  penal  ftatute. 

If  this  bill  had  been  brought  againft  the  perfon  himfelf,  and 
there  was  no  other  penalty  than  this,;^I  think  he  would  not  have 
been  obliged  to  difcover. 

Therefore  they  who  claim  under  the  fame  title  are  intitled 
to  the  fame  privileges,  and  take  the  eftate  under  the  fame  cir« 
cumftances. 

As  to  its  being  a  defedive  title  only,  it  it  tnie^  but  then  it 
is  a  defed  arifing  from  a  penalty. 

The  laws  of  bankrupts  are  not  all  penal  laws,  and  in  the 
^afes  of  aliens  baftards,  ^c.  there  is  a  difference  where  thedif* 
ability  artfes  from  the  rules  of  law^  and  where  it  is  impofed  as  a 
penalty. 

If  this  plea  was  not, allowed,  it  would  affed  numberleft  in- 
heritances, and  proteftants  more  than  papifts.  And  where  the 
iegiflature  have  in:ended  difcoveriesof  whatis  penal,  they  have 
put  in  claufes  for  that  purpofe,  as  in  the  ftatute  of  the  12th  of 
Jnne^  ch,  14.  of  ihe  livings  taclonging  to  papifts. 
The  plea  allowed. 
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3r«/jr  the  31(1,  1751. 

s  Ves.  3S9.      ThifMS  Harrtfirty  and  Elizabeth  his  wife,         —      Plaintifii« 
'^  Edmund  SouthcoU^  and  fflUiam  Monlandj  Efqs.       Defendants^ 

Cafe  255.  rip  HE  cafe  the  plaintiff  makes  by  his  bill  is,  that  ElizsMb 
The  bill  feclti  a  A  his  wife  IS  the  only  daughter  of  Giorge  Stiles^  who  was 
difcovcry  of  the  the  younger  brother  of  Thomas  StiUs^  late  of  fVatton  i  n  NorthamP' 
^d^^L^"  /•»>>/,  and  firft  coufin  and  heir  to  Wimfrid  SouthcoU decc^M^ 
SmabZe  wJ'not  formerly  Winifnd  Stiles^  the  only  daughter  and  heir  of  Tb§mas 

•  perfonproW-    Stiles. 

Cog  the  popiCb 

leligum  before  he  conveyed  the  freehold  and  copyhold  eftites  to  the  defendant,  in  the  biU  mentioned,  11 

a  poicbafcr  thereof. 

A  plea  of  the  ftatate  of  the  i  ith  and  iith  of  WiS,  3.  for  f>refentia|  the  growth  of  popery,  ib  far  « 
k  foes  to  the  diicoYery  whether  Stuthcote  wu  a  papift^  slkwed. 

That  IVtmfred  being  feifed  of  a  freehold  cftate  at  WattM^  of 
the  yearly  value  of  130/.  and  of  a  copyhold  eftate  in  Lincoln- 
Jhirej  of  the  yearly  value  of  too/,  which  defcended  to  her  upon 
the  deceafe  of  her  father  T^^m^i  StiUsy  did,  in  1747,  intermarry 
with  the  defendant  SouthcoU. 

That  in  the  marriage  fettlement,  dated  the  28th  of  January 
1747,  the  faid  eftates  Mrere  limited  to  the  ufe  of  the  defendant 
Southcoti  and  his  wife  for  life,  remainder  to  the  ifTue  of  their 
two  bodies,  remainder  to  the  furvivor  in  fee. 

That  on  the  6th  o{  April  1749,  Winifred  died  without  ifiiie, 
upon  whofe  deceafe  Southcote  infifted  that  he  became  feifed  in 
fee  of  thofe  edates  under  the  fettlement ;  but  the  plainti& 
charge,  that  Winifred  was  educated  in  the  popifli  religion,  and 
fo  continued  to  her  death;  and  that  the  defendant  f^jy/ifr^^// 
jiow  does,  and  always  hath  profefTed  the  popi(h  religion,  fo 
that  by  feveral  adis  of  parliament  made  for  preventing  the 
growth  .of  popery,  and  to  difable  papifts  from  taking  any  new 
acquifitions,  Winifred  had  not  power  to  make  fuch  conveyance 
of  thefe  eftates,  and  fettle  the  fame  in  fuch  manner  ;  nor  was 
her  hufband  capable  to  take  any  land  or  eftate  by  purchafe,  but 
all  the  lands  of  Winifred  defcended,  at  her  death,  to  her  next 
proteftant  heir  at  law  ;  and  that  the  ^WxuxSSi  Elixaheth^  being 
the  heir  at  law  to  Winifred^  and  a  proteftant,  the  real  eftate  of 
Winifred^  upon  her  death,  defcended  on  her  j  and  the  plaintiff 
Thomas  Harrifon^  in  right  of  his  wife,  is  become  intitled  to  the 
pofteftion  of  the  fame,  and  ought  to  have  been  lee  into  poflef- 
lion,  but  the  defendant  Southcote^  being  confcious  of  his  own 
difability  of  taking  thefe  eftates,  went  to  the  other  defendant 
Moreland  the  next  morning  after  his  wife  was  buried,  and  told 
him  the  neceflity  he  was  under  of  conveying  thefe  eftates  before 
the  pi ainti ft  £/iztf 3^/^,  as  next  proteftant  heir,  could  recover 
the  fame,  or  give  notice  of  his  claim  thereto  ;  and  then  defircd 
thf?  defendant  Moreland  Kq  permit  thefe  eftates  to  be  conveyed  io 
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jtnift  for  him,  and  to  prevent  the  plaintifPs  coming  at  the  fame^ 
and  without  any  valuable  confldcration  for  fuch  conveyance. 

That  fuch  agreement  being  entred  into  by  the  defendants, 
Southcoti  did  accordingly  convey  the  freehold  and  copyhold 
eftates  to  Moreland^  in  fee  by  fome  deed,  but  were  never  duly 
regiftrcd  as  the  ?l&,  of  parliament  requires. 

That  Southcote  was  in  fo  great  a  hurry  to  convey  thefe  eftates, 
that  they  were  even  conveyed  before  Monland  ever  faw  the 
cftate,  or  had  any  eftimate  made  of  the  fame,  and  the  convey- 
ance was  compleated  before  the  plaintifFs  had  any  account  of 
Winifnd^^  death,  and  therefore  they  could  not  have  made  any 
entry  upon  the  eftates,  or  have  give  any  notice  of  their  claim.  . 

That  from  the  death  of  Winifred  to  the  execution  of  the  con- 
veyance to  Moreland  was  only  nine  days,  during  which  time  the 
defendant  Southcote  never  entred  upon,  or  was  in  the  a£iual  pof* 
feffion  of  thefe  eftates,  or  appeared  amongft  the  tenants  after  the 
iesLth  of  ff^ni/red  to  the  time  of  the  fale,orever  received  any  mo- 
ney on  account  of  the  rents  thereof,  after  her  death  till  fuch  fale. 

That  the  defendant  Southcote  could  not  be  looked  on  as  the 
reputed  owner  of  thefe  eftates,  never  having  been  in  poffellion 
thereof;  and  as  the  fame  was  conveyed  to  Moreland^  under  fuch . 
circumftances,  and  in  a  fraudulent  manner,  and  without  a  con- 
fideration  bond  fide  paid  ;  and  the  plaintiff  being  intitled  as 
aforefaid,  they  filed  their  hill  the  28/i  of  Novemher  1749,  and 
prayed  that  Moreland  may  be  decreed  to  reconvey  thefe  ejlates  to  the 
plaintiffs^  and  that  he  and  -  the  defendant  Southcote  may  account 
fir  the  rents  and  profits, 
.  As  to  fo  much  of  the  plaintiflPs  bill  as  fecks  to  compel  the 
defendant  Moreland  to  fet  forth,  or  difcover  whether  fflnifred 
Southcote  did,  at  any  time  during  her  life,  profefs  the  pppifli  re- 
ligion ;  or  which  feeks  to  compel  this  defendant  to  fet  forth  or, 
difcover,  whether  the  other  defendant  Edmund  Southcote  did,  at 
or  at  any  time  before  his  conveyance  and  furrcnder  to  this  de- 
fendant, of  the  freehold  and  copyhold  eftates  in  the  complain- 
ants bill,  and  herein  after  particularly  mentioned,  profijs  thi 
p9pijh  religion^  or  which  feeks  to  compel  this  defendant  to  re- 
convey  all  or  any  part  of  fuch  freehold  or  copyhold  eftates 
to  the  complainants,  or  which  feeks  to  compel  this  defendant 
to  difcover  any  of  his  title  deeds^  or  writings  relating  to  the 
faid  efiates^  or  any  part  thereof  This  defendant  doth  plead  in 
bar,  and  for  plea  faith,  that  by  an  adi  of  parliament  made  in 
the  nth  and  12th  years  of  the  rejgn  of  his  late  Majcfty  King 
William  the  third,  intitled,  An  act  for  the  further  preventing 
the  growth  of  popery,  it  was  enaSed,  *'  l^hat  if  any  perfon 
•*  educated  in  the  popifti  religion, or  profeffing  the  fame,  fhould 
••  not,  within  fix  months  after  he  fliould  attain  the  age  of  18 
*^  years,take  the  oaths  of  allegiance  and  fupremacy,and  alfo  fub- 
**  fcribe  the  declaration  expreffed  in  an  adl  of  parliament  made 
*'  in  the  1 3th  y«ar  of  King  CW/w  the  fecond,  every  fuch  perfon 
*«  (hould,  in  refpea  of  him  or  herfelf,  and  to  or  in  refpect  of 
*'  any  of  his  or  her  heirs  or  pofterity,  bedifabled,  and  made 
*•  incapable  to  inherit  or  take  by  defcent,  devifi^  or  limitation 
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<<  in  pofleffion,  ttmrfton^  or  remainder,  any  lands,  fenetnottts 
<^  or  hereditaments,  within  the  kingdom  of  England^  Sec.  and 
**  that  during  the  life  offuch  perfon^  or  until  he  orjkefiiould  take  the 
**  #tf/Aj,  and  make  and  repeat  the  f aid  declaration^  the  next  of  his  er 
*'  her  kindred^  which  Jhauld  be  a  protejlant^  Jhould  have  and  enjoy  the 
**  faid  landsy  &c.  without  being  accountable  for  the  profits  by  bim^ 
•*  or  her  J  received  during fuch  enjoyment" 

And  this  defendant  for  further  plea  faith,  Edmund  Southcote 
being,  or  claiming  to  be  feifed  in  fee,  of  and  in  the  feveral  free- 
hold mefTuages,  lands  and  hereditaments  herein  after  mentioned, 
and  to  be  alfo  feifed  and  well  intitled  to  him  and  his  heirs,  ac- 
cording to  the  cuftom  of  the  manor  of  IVatton  in  the  county  of 
Northampton^  in  divers  copyhold  mefTuages,  and  alfo  being  or 
claiming  to  be  poflefied  of,  and  well  intitled  to,  feveral  leafehold 
mefliiages  for  the  remainder  then  to  come  and  unexpired,  of  a 
term  of  years  granted  by  the  dean  and  chapter  of  Pelerborwgb^ 
and  being  in  a£iual  poiTef&on  of  the  faid  freehold,  copyhold, and 
leafehold  eftates,  he  did,  in  the  month  of  April  1749,  apply  to 
this  defendant,  and  propofe  to  fell  all  the  faid  freehold,  copy- 
hold, and  leafehold  eflates,  and  all  his  right,  title,  and  intereft 
therein  to  this  defendant,  for  the  fum  of  4500  /•  which  ke  then 
declared  was,  in  his  judgment,  the  real  value  of  the  faid  eftates; 
but  at  the  fame  time  agreed,  that  if  upon  a  further  view  and  va- 
luation 4500  /.  (hould  appear  to  exceed  the  real  and  juft  value 
thereof,  he  would  return  fuch  over- valuation  money,  or  make 
an  allowance  to  this  defendant  for  the  fame  ;  and  after  taking 
fome  (hort  time  to  confider,  the  defendant  did  agree  to  the 
propofal,  and  that  he  would,  upon  executing  the  conveyances, 
pay  to  Southcote  ico  /.  in  part,  and  give  him  a  bond  for  the  pay- 
ment of  4400  /•  refidue  thereof,  with  intereft,  after  the  rate  of 
3/.  10  J.  per  cent,  per  ann.  and  Southcote  in  two  or  three  days 
afterwards,  being  fully  fatisfied  of  this  defendant's  ability  to 
pay  4400/.  did  agree  to  accept  fuch  bond,  and  by  indenturesof 
leafe  and  releafe,  dated  the  14th .and  15th  days  oi  April  17499 
and  duly  inrolled  in  the  court  of  Common  Pleas,  between  £i- 
mund  Southcoie  ol  a^t  out  "^zxK.^  and  this  defendant  of  the  other 
part,  in  coniideration  of  4500  /.  mentioned  to  be  paid,  or  iie- 
cured  to  be  paid  to  him  the  faid  Edmund  Siuthcote  by  this  de« 
fendant,  he  the  faid  Edmund  Southcote  did  give,  grant,  bargain, 
fell,  releafe,  and  convey  unto  this  defendant,  his  heirs  axui 
af&gns,  all  that  capital  or  chief  manfion-houfe  with  the  appur- 
tenances, fituate,  (^c.  at  /^j/Zo^^aforefaid,  then  in  the  tenure  and 
occupation  of  the  faid  Edmund  Southcote,  and  all  other  the  lands, 
^c.  therein  mentioned.  To  hold  the  fame  unto  and  to  the  ufe  of 
this  defendant,  his  heirs  and  aifigns  forever;  and  for  theconfider- 
ation  aforefaid,he  the  faid  Edmund  Southcote  did  affign  to  this  de- 
fendant all  and  Angular  the  lands  and  tenements  of  him  the 
faid  Edmund  Southcote,  in  the  county  of  Northampton,  by  leafe 
of  the  dean  and  chapter  of  Peterborough,    to  hold    the  fame 
to  this  defendant,  his  executors,   adminiftrators,  and  affigns, ' 
for  the  remainder  of  a  term  of  years,  which  was  then  to  come 
and  unexpii^d  \  axvd  foe  the  confideration  aforefaid,  he  the  faid 

Edmwei 


'TaptJI.  53i 

Mdmund  Southcoii  dicl,  by  indenture  of  releafe,  covenant  with 
this  defendant,  that  he  and  his  heirs  would,  with  convenient 
fpeed,  well  and  fufficiently  furrender  all  his  copyhold  lands  to 
this  defendant  and  his  heirs. 

And  this  defendant  for  further  plea  faith,  that  the  fatd  i?i« 
mundSouthcotedidj  on  or  about  the  fir&  of  May  1749,  duly  fur- 
render  out  of  court  into  the  hands  of  the  Lord  of  the  Manor  of 
WattoHj  by  the  hands  of  the  fteward,  ail  the  copyhold  eftates  % 
and  this  defendant  was  afterwards  duly  admitted  tenant  to  hold 
the  fame,  to  this  defendant,  his  heirs  and  ailigns  for  ever. 

And  this  defendant  for  further  plea  faith,  that,  at  or  before  the 
time  of  the  execution  of  the  leafe  and  releafe^  he  the  faid  Ed-^ 
mund  Southcoti  delivered  to  this  defendant  the  title  deeds,  and 
writings,  relating  to  the  faid  eftates  ;  and  this  defendant,  at 
the  time  of  the  execution  of  the  faid  indentures,  did  really  and 
aflually  pay  and  deliver  to  the  faid  Southcote^  a  bank  note  for 
100/.  in  partof  theconfideration  money,  and  th*is  defendantaC 
the  fame  time  entred  into  fuch  bond  as  was  before  agreed  upon* 

And  this  defendant  for  further  plea  faith,  that,  in  the  begin- 
ning of  the  month  of  May  17499  he  entered  upon  and  tookpof^* 
feffion  of  all  the  faid  eftates  ;  and  the  faid  Edmund  Southcote  and 
the  tenants  attorned  to  this  defendant,  and  he  hath  ever  fince 
been  in  the  pofTeilion  of  the  faid  eftate,  and  intitled  to  re« 
ceive  fo  much  of  the  rents  and  profits  as  became  due  fince 
Lady-day  1749. 

And  the  defendant  afterwards  took  a  view,  and  made  inquiry 
into  the  value  of  the  faid  eflates,  and  upon  fuch  view  and  in- 
quiry found  that  they  had  been  greatly  over-valued,  and  in* 
formed  the  faid  Edmund  Southcote  thereof,  and  infifbd  that  a 
very  confiderable  abatement  fliould  be  made  him  in  refpeft  of 
fuch  overvaluation  out  of  the  faid  4500/.  and  Southcote^  being  fa- 
tisiied  they  were  not  worth  more  than  3500  /.  did  agree  to  abate 
or  allow  to  the  defendant  looo/*  out  of  the  principal  money 
fecured  by  the  faid  bond,  and  accordingly  by  a  deed-poll,  int 
dorfed  on  the  faid  indenture  of  releafe,  dated  the  25th  of  No^ 
vtmber  1749,  it  was  declared  and  agreed  between  the  faid  Ed-^ 
mund  Southcoti  and  this  defendant,  that  1000  /.  (houid  be  abated 
in  refpe£^  of  the  deficiency  in  value  of  the  faid  eftates,  and  that 
the  faid  Edmund  Southcote  ihould,  by  an  indorfement  on  the 
bond,  give  a  difcharge  to  this  defendant  for  1000/.  part  of  the 
money  thereby  fecured,  and  did  agree  that  the  faid  bond  fliouId 
remain  a  fecurity  for  the  3400  /.  and  intereft,  and  no  more. 

And  this  defendant,  for  further  plea,  faich,  that  the  faid 
3500/1  paid  and  fecured  to  be  paid  by  this  defendant  to  'the  faid 
Southcoti^  for  the  purchafe  of  the  faid  feveral  freehold,  copy- 
hold, and  leafehold  eftates, was  a  full  and  valuable  confideration 
for  the  purchafe  of  all  the  faid  eftates  ;  all  which  matters  and 
things  this  defendant  doth  plead  to  fo  much  and  fuch  part  of 
of  the  complainant's  bill  as  aforefaid,  and  demands  judgment, 
whether  he  ought  to  be  compelled  to  make  any  further  or 
ether  anfwer« 
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By  way  of  anfwer,  the  defendant  A&r^&iriinfifted,  that  hchai 
not  any  intimacy  with,  or  any  particular  friendfliip  for^  Edmund 
Southcote^  before  the  time  of  making  the  contrad,  but  that  the 
purchafe  was  fair  and  open,  and  made  bondfide^  and  not  colour- 
able or  merely  to  ferve  the  defigns  of  Edmund  Seuthchte^  nor  did 
Edmund  Southcote  ever  apply  to  him,  to  take  or  permit  any  con- 
veyance whatfoever,  of  all  or  any  part  of  the  eftates  in  truft  for 
the  faid  Edmund  Southcote^  or  upon  any- truft  or  confidence 
whatfoever,  without  paying  a  full  and  valuable  confideration  for 
the  fame  ;  nor  was  the  conveyance  made  in  truft  for  Edmund 
Southcote^  or  in  or  upon  any  other  truft  or  confidence  ;  nor  was 
any  kind  of  agreement  at  any  time  made  or  entred  into,  by  or 
between  this  defendant  and  the  faid  Edmund  Smthcote^  concern- 
ing the  faid  eftates,  upon  any  fuch  truft  or  confidence,  or  with 
any  kind  of  fecrct  or  fraudulent  defign  whatfoever. 

And  that  Edmund  Southcote,  at  the  time  of  the  fale  of  thefe 
eftates,  and  for  a  confiderable  time  before,  was  in  the  occupa- 
tion of  all  the  eftates  at  Watton  in  the  county  of  Northampton^ 
and  deiiring  the  defendant  to  permit  him  to  Continue  in  the 
occupation  thereof  as  tenant  to  this  defendant,  it  was  there* 
upon  agreed  between  the  faid  Edmund  Soutbcote  and  this  defend* 
ant,  that  the  faid  Edmund  Seuthcote  ftiould  hold  and  enjoy  the 
fame  from  Lady-day  then  laft,  for  four  years  (it  being  cuftom- 
ary  thereto  let  lands  from  four  years  to  four  years),  at  the  clear 
yearly  rent  of  90/.  and  the  faid  Edmund  Soutbcotehzxh  ever  fince 
been  in  the  occupation  of  all  the  eftate  at  ff^atton  under  the 
agreement,  but  hath  not  paid  the  yearly  rent  of  90/.  to  this 
defendant,  to  whom  this  defendant  being  indebted  as  aforefaid^ 
this  defendant  hath  not  required  payment  thereof. 

And  that  the  reft  of  the  eftates  purchafed  by  this  defendant 
are  freehold  and  lie  in  Li  ncohjbire^  2nd  at  the  time  of  his  purchafe 
was  of  the  yearly  value  of  8f6  /.  155.  and  is  now  rented  at  that 
rent.  And  that  Edmund  Soutbcote  was  at  the  time  of  the  con« 
trad,  and  had  from  the  death  of  IVinifred  been,  the  reputed 
owner  of  the  faid  eftates,  which  this  defendant  purchafed  as 
aforefaid;  and  that  this  defendant  doth  now,  and  at  the  time 
of  making  the  purchafe,  and  at  all  times  hath  profeiTed  thepro- 
teftant  religion,  and  that  he  purchafed  the  faid  eftates  merely 
and  for  his  own  benefit. 

And  that  the  complainants  had  not,  before  the  time  when  the 
defendant  pulchafed  the  faid  eftates,  recovered,  nor  hath  fincc 
recovered  the  faid  eftate,  nor  had  the  complainants  given  any 
notice  whatfoever  to  this  defendant,  before  the  filing  of  the 
bill,  of  any  claim  or  title  thereto,  for  or  by  reafon  of  any  kind  of 
difability  or  incapacity,  or  otherwifehowfoeverj  neither  had  the 
complainants  then,  or  at  any  time  fince,  entred  any  claim  to  the 
faid  eftates.  in  open  court,  at  the  general  feffions  of  the  peace  for 
thecounty,Tiding,  or  divifion  wherein  any  of  the  faid  eftates  He, 
though  the  complairvants  might  have  had  immediate  notice  of 
the  death  of  IVinifred  Soutbcote^  flic  having  been  long  ill. 

And  this  defendant  admits  he  did  not  fee  the  faid  eftates  be- 
fore Vv\s  putcVv^fe  thereof,  but  relied  on  the  declaration  and  agrec- 
i^ervt  oS  lYie  oOa^i  dd^tv^^.iv\.i  Mr. 
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Mr,  Solicitor  general  for  the  defendant  Mcreland.*  ♦  Mr.  Mum^^ 

The  queftion  is.  Whether  IVtntfred  the  wife  was,  or  the  de- 
fendant ^^iz/^f^/^  him  felf,  a  papiftor  perfon  profeffing  the  popiih 
religion,  and  if  this  be  a  bar  to  the  plaintifPs  having  a  diico- 
very,  or  the  relief  prayed. 

The  bill  is  not  brought  by  a  protcflant  next  of  kin,  but  by 
the  plaintifFfimpIy  as  heir  at  law  of  Winifred^  and  thereby  in- 
titled  to  take  the  lands  by  defcent,  and  llates  there  is  a  bar  in 
his  way,  for  in  confideration  of  a  marriage  of  fyHnifred  with  the 
defendant  Southcoiiy  both  the  freehold  and  copyhold  lands  were 
fettled  on  Southcoti  for  life,'  and  the  wife  for  life,  and  to  the 
heirs  of  their  two  bodies,  and  to  the  furvivor  in  fee;  but,  in 
order  to  remove  this  bar  and  to  fet  afide  the  conveyance, 
charges  at  the  time  of  the  fettlement  (he  was  a  papift,  and  he 
alf<^  one,  and  is  fo  now,  and  being  incitled  to  the  fee  on  fur- 
Vivorfliip,  the  fettlement  is  void. 

That  Southcote^  confcious  of  this,  looked  out  for  a  proteftant 
purchafer,  the  defendant  Morelandy  but  did  not  give  any  con- 
fideration,  or  at  leaft  a  valuable  condderation,  and  that  it  was 
a  fraudulent  tranfadion  to  defeat  the  plaintifFs,  and  therefore 
pray  a  reconveyance  of  the  freehold  and  copyhold  lands  fo  pre- 
tended to  be  fold. 

The  principal  queftion  is.  Whether  Souihcote^  felling  fo  foon 
after  the  death  of  Winifred^  can  be  faid  to  be  fuch  a  v'tftble  owner 
as  within  the  meaning  of  the  a<ft  of  parliament  of  the  3  Geo» 
$ap.  18.  could  convey  to  a  proteftant  upon  a  purchafe. 

The  defendant -M7r/&«iinfifts  that  Southcote  was  in  poflc/fion 
of  thefe  eftates  a  twelvemonth  before  IVinifred*^  death,  and  in 
poiTeffion  alfo  from  her  death  till  he  fold. 

That  the  plaintifFs  never  put  in  any  claim  at  the  court  of 
feffions  in  the  county  where  the  lands  lie,  within  a  twelve- 
month after  Winifred's  death. 

The  queftion  then.  Whether  he  has  put  in  a  good  plea  to 
the  difcovery. 

The  bill  is  brought  by  the  ^\?i\ni\S Elizabeth  as  an  heir  at  law 
in  general,  to  have  a  difcovery  of  a  difability  or  incapacity  in 
feme  perfon  under  whom  MoreianddtrlvQSy  on  this  ground  only, 
that  there  is  a  flaw  in  his  title,  arifing  from  this  incapacity. 

•  Whether  the  conveyance  from  Southcote  to  Moreland  is  a  good 
conveyance,  is  a  mere  legal  queftion. 

It  is  clearly  fettled  now,  that  no  perfon  is  obliged  to  make 
a  difcovery,  which  will  fubjedl  himfelf  to  a  difability  under 
thefe  a6ls,  as,  for  injiance^  would  make  him  liable  to  be  profe- 
cuted  as  a  papift. 

I  (hall  cite  a  cafe  to  fliew  the  fame  rule  will  hold  in  favour  of  Tr.  Atk.  516; 
apurchafer  under  papifts.     Smith  v.  Read^  before  Lord  Chancel- ^•^*54.^8  Via 
Jor Hardwickc  in  1 7 36,  (reported in  p^'incr andBacon's Abridgments).  ^  Bil^Abr.  *' 
It  is  laid  down  there,  this  aft  muft  be  confxdered  as  a  penal  law,  799. 
and  there  is  no  one  inftance,  faid  the  court,  where  a  perfon  has 
been  obliged  to  difcovcr,  whether  ht  purchafcd  under  a  papift. 
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He  cited  airo  a  eafe  of  Jones  v.  Mendith  In  Lord  Chief  BaroA 
Comns^s  Reports^  66 1* 

This  is  a  fad  to  be  made  out  in  evidence  at  law,  and  as  the 
rule  of  law  is.  Nemo  tenetur  prodere  Jeipfumj  (o  upon  the  equity 
of  that  rule,  no  perfonhere  (hall  be  obliged  \o  difcover  what  will 
fubje6l  him  to  a  penalty,  or  any  thing  in  the  nature  of  a  penalty. 

Lord  Chancellor :  You  have  not  pleaded  in  bar  to  the  difcovery 
of  this  matter  only,  but  to  the  difcovery  alfo  of  title  deeds. 

Mr.  Solicitor  general :  The  bill  does  not  go  at  all  upon  the 
title  deeds,  for  it  does  not  charge  title  deeds  under  former  fettle* 
ments,  where  there  are  intails. 

I  am  allowed  to  fuppofe  every  word  in  the  plea  to  be  tnie^ 
becaufe  the  plaintiffs  may  reply  to  a  plea,  as  it  is  in  nature  of 
an  anfwer  and  falfify ;  then  whether  it  is  not  a  good  bar  to  dif- 
covery and  relief,  depends  on  the  conftru£lion  of  the  ftatuie  of 
the  3  Geo*  cap,  i8. 

The  end  of  the  ftatute  of  the  1 1  iff  1 2  IfiU.  3.  cap.  4.  to  pre- 
vent papifts  having  landed  property,  does  not  reftrain  them 
from  felling,  but  invites  them  to  change  their  property,  and 
turn  it  into  money;  and,  to  make  this  ad  more  effedual,  iImp 
3  Geo.  enads,  ^^  That  no  fale  for  a  full  and  valuable  con* 
**  fideration  of  any  manors,  bfc.  or  of  any  intereft  therein  by 
*  ^^  any  perfon  being  reputed  owner,  or  in  the  poffeffion  ot  re« 
**  ceipt  of  the  ren;s  or  profits  thereof,  heretofore  made,  or  here- 
^<  after  to  be  made,  to  or  for  any  proteftant  purchafer,  and 
*<  merely  and  only  for  the  benefit  of  proteftants,  fliallbe  avoided 
**  or  impeached,  for  or  by  reafon  or  upon  pretence  of  any  of 
^<  the  difabilities  or  incapacities  in  the  faid  ads  incurred,  or  fup« 
<'  pofed  to  be  incurred,  by  any  of  the  perfons  making  or  joining 
♦^  in  fuch  fale,  or  by  any  other  perfon  from  or  thro*  whom 
^^  the  title  to  fuch  manors,  bfc.  is  or  (hall  be  derived,  unlefs^ 
^'  before  f»ch  fale  y  the  perfon  intitled  to  take  advantage  of  fuch  dif^ 
♦*  ability  or  incapacity  y  Jhall  have  recovered  fuch  manors  by  reafon  §f 
.  *^  fuch  difability  or  incapacity y  and  have  entred  fuch  claim  in  0pm 
*'  court y  at  the  general  fejjions  of  the  peace  for  the  county ^  &c« 
♦^  wherein  Juch  manors  lie  or  arife^  and  bona  fide  and  with  due 
**  diligence  purfued  his  remedy  in  a  proper  court  of  jujiice  for  tb$ 
^^  recovery  thereof  J* 

Averred  by  the  plea,  that  the  plaintiffs  had  not  before  tha 
time  when  the  defendant  purchased  the  faid  eftates  recovered| 
jior  hath  fince  recovered  the  fame. 

Nor  have  they  given  notice  of  any  claim  before  the  filing  of 
the  bill. 

Nor  have  they  entred  any  claim  at  the  quarter  feffions. 

So  that  the  faving  claufe  is  out  of  the  cafe,  and  muft  reft  in* 
tirely  upon  this  being  or  not  being  a  truft,  that  is.  Whether  a 
purchafe  merely  for  the  benefit  of  a  proteftant  purcbafcFs  or  a 
truft  for  Southcote. 

The  legiflatgre  meant  to  encourage  the  papift  to  fell  as  faftas 

tie  could^  that,  before  the  proteilant  could  put  in  his  claim,  be 

might  get  rid  of  his  tftatc  out  gf  b^od  ^ '  therefore  tbofe  parts  of 
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the  bill,  fuggefting  a  precipitate  fale,  and  that  there  was  no 
regular  furvey,  are  immaterial. 

I  am  at  liberty  under  this  ad,  for  argument  fake,  to  admit 
Moreland  knew  him  to  be  a  papift,  for  it  is  no  flaw  in  the  title: 
The  words  of  the  aft  indeed  are /or  a  full  and  valuable  eonJidern» 
iiofif  but  if  i^r^/tf;f^/(hould  have  bought  for  one  year's  purchafe 
lefs  than  the  eftates  in  the  neighbourhood  fell  for,  it  would  riot 
upon  account  of  thefe  wdrds  make  it  void  ;  in  a  cafe  of  Wild" 
goofe  V,  Moor  By  before  your  Lordjhipy  this  point  was  fettled. 

The  annual  value  263/.  as  charged  by  the  plaintiffs  bill,  and 
that  the  eftate  is  part  freehold,  part  copyhold,  and  part  leafehold. 

But  it  is  infifted  by  the  defendant  Monlandy  the  annoat  value 
is  but  176  /.  and  that  3500/.  was  paid  for  it,  and  has  fworn  it 
was  abfolutely  a  purchafe  for  his  own  benefit,  and  no  truft* 

I  allow  Southcdti  fold  on  purpofe  to  prevent  a  proteflant  claim, 
for  the  a<9:  itfelf  encourages  papifts  to  fell ;  but  if  felling  a  po^ 
piih  eftate  a  year  and  a  half  under  value,  fuppofing  it  was  fo^ 
was  to  defeat  this  purchafe,  it  would  be  attended  with  this  bad 
confequence,  that  it  would  efieSually  difcourage  proteftants 
from  purchafing. 

Mr.  Hojkins  of  the  fame  fide  argued,  that  Smith  v.  Rfadwtt 
a  weaker  cafe  than  the  prefent,  for  the  defendant  there  was  a 
devifee  under  the  will  of  one  Mrs.  Painiy  who  was  charged  to 
be  apapift,  and  therefore  could  notdevife,  and  Mrs.  Read  wit  ^ 
only  a  volunteer  as  claiming  under  a  will. 

The  plea  covers  the  title  deeds  in  general,  but  it  is  not  a  plea 
to  the  difcovcry  of  conveyances  to  the  defendant  Moreland  him- 
felf ;  he  has  fworn  too,  in  the  very  words  of  the  a6V,  that  he 
paid,  or  fecured  to  be  paid,  a  fum  of  money  as  for  a  full  and 
.  valuable  conjideraiion^  and  the  only  reafon  why  no  fum  of  money 
bath  been  paid  fince,  is  the  bringing  of  this  bill. 

Let  a  papift  come  to  an  eftate  by  purchafe,  or  by  deviff?,  he 
never  could  difpofe  of  it  to  any  other  perfon,  becaufe  he  could 
not  make  a  title,  and  therefore  this  aS  of  parliament  of  the  3  Geo. 
cap.  18.  came  in  aid  of  the  ftatute  of  the  1 1  ^  12  Will.  3.  and 
is  a  very  ufeful  one  for  the  publick,  and  if  Southcote  was  a  viii« 
ble  owner  of  the  eftates,  then  Moreland  is  clearly  within  the  z&^ 
for  he  bought  of  a  papift  in  fuch  a  iituation  as  i^  defcribed  tbere; 
and  confidering  the  whole  nature  of  the  eftate,  20  years  purchafe, 
at  which  rate  Moreland  p^'id^  is  a  full  and  valuable  confideration. 

Loi'd  Chancellor^  before  the  counfel  went  on  for  the  plaintiffs, 
aflced  if  they  could  diftinguifh  this  cafe  from  Smith  v.  Read ; 
for  if  they  could  not,  he  would  not  differ  from  himfelf,  and 
faid,  that  whether  the  point  of  collufion  between  the  two  de- 
fendants comes  out  to  be  taft  or  not,  he  ought  not  to  compel 
Moreland  to  difcovcr  what  would  defeat  his  title. 

The  diftindiion  been  this  and  the  cafe  of  Smith  v.  Read^  as 
taken  by  plaintifi^s  counfel  is,  that  in  that  cafe,  there  was  a  bill 
barely  todifcover  whether  the  devifor  was  a  papift,  and  capkiule 
•f  deviftng,  therefore  the  defendant  Ready  by  difcovering    hat 
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Mrs.  Paine  the  teftatrix  was  a  papift,  would  have  fubjeficd  hcN 
felf  to  a  forfeiture,  becaufe  of  a  difability  in  the  devifor;  but 
here  the  defendant  Morelsnd  mzy  fafely  difcover  that  the  vendor 
Southcote  was  a  papift)  and  yet  not  forfeit,  for  the  ad  of  parlia- 
ment proteds  him,  as  being  a  protejiant  purchafer  from  a  papift: 
Lori  Chancellor  faid,  he  thought  there  was  a  diflin^ioa  be- 
tween the  two  cafes,  and  bid  the  counfel  for  the  plaintiffs  go  o^; 

M,  Noel  for  the  plaintifFs; 

The  defendant  Moreland  has  not  paid  one  farthing  of  the 
purchafe  money,  except. lOO/.  at  firft,  Soutbcott  appears  to  be 
ftill  in  pofleffion,  for  it  is  not  pretended  that  any  rent  has  e\rer 
been  paid  to  Moreland* 

He  infifts  that  he* is  a  purchafer  under  the  a£l  of  parliament 
made  in  the  third  year  of  the  late  King. 

That  a£t  was  never  made  to  prote£t  fuch  a  purchafer,  for  it 
is  impofEble  Scutbcote  could  be  the  reputed  owner  in  fo  fhort  a 
time  as  eight  or  nine  days  after  the  death  of  his  wife,  and  there- 
fore no  perfon,  who  might  have  a  claim  upon  this  eftate,  could 
in  that  time  give  the  notice  required  by  the  ftatute,  and  fuch  a 
popiih  vendor  muft  not  only  be  the  vljtbli  and  reputed  owner  of 
of  the  eftate,  but  muft  alfo  be  in  the  adual  receipt  of  the  renti 
and  profits  of  fuch  eftate. 

Mr.  Clarke  of  the  fame  fide. 

The  ground  fuch  a  plea  goes  upon  is,  the  defendant's  fub- 
jefting  himfelf  to  a  penalty,  and  the  cafe  of  Smith  v.  Read  turn- 
ed altogether  upon  this  ;  the  difcovcry  here  could  not  diredly, 
or  indireftly,  fubjedt  the  defendant  Mareland  to  a  penalty,  and 
therefore  is  not  within  that  cafe. 

The  ^Geo.  i.  cap.  jS.  fe^.  4.,  plainly  fuppofes  the  perfon 
felling  to  be  under  iuch  an  incapacity,  as  Is  within  the  11  tf 
12  ff^ilL  or  any  other  of  the  recited  afis. 

Southcote  and  Moreland  Vivtd  a  hundred  miles  diftant,  the  one 
in  Kent^  the  other  in  Norihamptonjhire  *,  it  is  ftated  by  the  bill, 
that  Southcote  was  an  intire  ftranger  to  Moreland^  and  the  pur- 
chafer does  not  pretend  there  was  any  furvey  before  hebought| 
nor  that  he  or  any  agent  for  him  ever  faw  it. 

Suppofe  it  was  a  plea  of  a  purchafe  for  a  valuable  conjider" 
ction  whhout  notice^  he  could  not  poilibly  prote£):  himfelf  under 
fuch  a  pica,  but  for  money  aftually  paid,  fecured  to  he  paid  is 
not  fjfficicnt,  and  the  plea  would  have  been  over-ruled  5  inde- 
pendent therefore  of  the  vendor's  being  a  papift,  the  defendant 
here  could  not  fupport  his  plea,  being  money  only  fecured  to  It 
he  paid'i  and  on  the  eircumftances  of  the  prefent  cafe,  as  More- 
land  has  never  had  any  pofleffion,  or  ever  received  any  rents, 
and  as  Southcote  is  flill  the  owner,  he  could  not,  on  fuch  a  pica 
of  a  purchafer  without  notice,  to  a  bill  brought  by  any  perfoA 
ftanding  in  the  place  of  Southcote^  fupport  fuch  a  plea. 

I  Mr. 


Mr.  £vafis  of  the  fame  fide. 

The  fifth  claufe  of  the  3  Geo.  i.  (which  recites  a  par<|  of  tl\e 
1 1  fcf  1 2  ff^ilL  3,  and  enafts,  that  the  recited  par^  of  the  faid'afl: 
of  parliament  fiiall  not  be  hereby  altered  or  repealed,  but  the 
faqie  (hall  be  and  remain  in  full  force,  as  if  this  2lQ.  had  never 
been  made)  ihews  clearly  it  v^as  not  intended  to  give  any  ad- 
vantages to  papiils,  or  to  alter  th^  difabling  flatutes,  becaufe 
^ere  is  an  exprefs  faving  to  thofe  ftatutes,  and  therefore  is 
inerely  an  interpofition  in  favour  of  the  proteft^nt  purchafers. 

In  the  cafe  of  Jones  v  Meredith,  there  v^as  a  plea  and  demurrer 
"by  a  mortgagee,  and  both  over-ruled  ;  and  for  this  very  reafon, 
becaufe  fuch  a  difcoyery  could  not  prejudice  him,  the  fame  rea- 
foning  will  hold  in  theprefent  cafe,  the  difcpvcry  ^ill  not  fub- 
ic£l  the  defendant  Moreland  to  a  forfeiture. 

If  there  is  a  private  truft  for  the  benefit  of  a  papift,  it  \s^  clearly 
not  within  the  meaning  of  the  a£l  of  parliament,  and  ftrip  this 
£afe  of  the  defendant's  oath,  and  nothing  can  be  ftronger  to  ftie^y 
this  is  a  truf^ ;  here  is  no  tranfii>utatio(>  of  pofleiEon,  the  pur- 
chafe  money  not  to  be  paid  till  1752,  by  which  time  they 
would  be  able  to  judge  whether  theprptefiant  heir  woiild  put  ia 
his  claim,  a  fecu'rity  only  to  be  given  for  the  purchafe  money,  a 
fecurity  too,  the  interei^  of  which  is  equal,  as  near  as  can  be  cal- 
culated, to  the  rents  of  the  eftate,  Moreland  put  in  poffeffion, 
that  he  may  fetofF  the  rents  againft  the  intereft  due  on  his  bond  ; 
and  if  fuch  a  cafe  fo  circuipftanced  flxould  prevail,  it  woul4 
greatly  encourage  fchemes  to  ey^de  this  a£t  of  parliament, 

Mr.  Solicitor  general's  reply. 

It  is  very  odd  to  fay  that  a  volunteer  from  a  papift  ihould 
protefl:  himfelf  with  fuch  a  plea,  and  yet  a  perfon  under  a 
more  favourable  light,  a  purchafer  for  a  valuable  conftderation^ 
ihall  not. 

The  alJowing  the  plea  does  not  preclude  them  from  reply- 
ing, and  impeadiing  the  truth  of  it,  and  then  the  court  can  de- 
termine, on  the  evidence  of  both  fides,  whether  5<?«/Af^/^  was  a 
papift  or  not  ?  nor  does  this  preclude  them  from  going  into 
evidence  at  law,  upon  an  ejectment  to  ihew  he  is  a  papift,  and 
fuppofe  it  fhould  come  out  there  he  was  not  a  papift,  then 
iVhy  fliould  the  plaintiff  compel  a  difcovery  which  he  may  ob-r 
tain  at  law?  , 

.  This  cafe  differs  from  the  common  cafe  of  purchafers,  be- 
caufe, the  moment  the  eftate  is  fold,  the  papift  has  no  lien  upon 
It  for  the  purchafe  money^  and  therefore  is  not  within  the  rule 
they  compared  it  to,  of  a*  plea  of  a  purchafer  for  a  valuable 
ienjideration,  without  notice. 

Lord  Chancellor :  7'he  rule  is,  that   penal  laws  are  not   to  Penal  laws  are 
be  Conftrued   according  to   rules  of  equity,    and  if  I  (hou Id  "^t  10  be  con- 
allow  this  plea  generally,   it  would  intirely  overturn  the  in- J "^iJ^o/cqiu? 
tention  and  cfF'edt  of  the  aft  of  parliament  made  in  the  3  Geo,  i.  tj-. 
for  the  confequence  would  be,  a  contraft  might  be  fo  made 
and  contrived,  that  if  there  fhould  be  no  Jitigaticn  within  the 

time. 
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time,  that  then  it  ftould  be  a  truft  §nfyfir  tbi  papift  ;  but  if  a 
controverfy  between  the  reputed  owner,  and  proteiftant  next  of 
kin,  then  it  (hould  be  deemed  an  abfoluU  purcbafe. 

That  ruli^  of  a  man's  not  fubjeding  himfelf  by  fuch  a  dlfcovery 
to  a  penalty,  is  laid  down  out  of  great  tendernefs,  and  the  court 
will  not  break  in  upon  it,  unlefs  th^re  is  a  good  foundation. 

There  hardly  can  come  a  cafe  before  the  court  liable  to  more 
fufpicion  than  the  prefent,  as  to  the  fairnefs  of  the  purchafe. 

Here  is  a  perfon,  who  has  no  title  to  the  inheritance  of  the 
eftate  till  after  the  death  of  the  wife,  becaufe  the  limitation  is 
to  the  furvivor  and  their  heirs  :  On  the  6th  ofj/priliy^g^  Mrs. 
Soutbciti  dies;  in  nine  days  after,  in  which  it  is  very  difficult  to 
acquire  a  repuui  wnurjhip^  a  fale  is  made  to  the  defendant 
Mtnlandj  without  any  knowledge  of  the  eftate  in  the  pur« 
chafer,  qr  prerious  treaty,  the  contrafi:  for  4500  /.  and  only 
100 /•  paid  then,  by  delivering  of  a  bank  note,  and  a  mere 
perfonal  fecurity  of  a  bond  to  pay  the  refidue  in  a  year's  time  ; 
no  mortgage  taken  of  the  eftate,  not  fo  much  as  a  furety 
joined  with  Menlandin  the  bopd  ;  can  any  thing  appear  more 
colourable  ?  Did  any  wife  or  prudent  man  ever  fell  his  real 
eftate  for  4500/.  and  to  take  only  a  bond  in  payment  ? 

Afterwards  a  fubfequent  tranfadion  pafled,  'and  the  pur- 
chafe  money  reduced  from  4500/.  to  3500/.  which  fliews 
that  the  parties  lumped  It  before  ;  it  is  faid  this  is  a  circum- 
ftance  which  gives  greater  credit  to  the  purchafe  ;  I  think  not 
at  all,  but  the  true  reafon  was,  they  found  the  confideration 
was  greatly  above  the  value,  and  concluded  that  might  be  an 
imputation  on  the  fairnefs  of  the  tranfadion,  and  therefore  an 
abatement  is  made  of  1000 /•  merely  to  take  off  the  force  of 
that  objeAion.  Another  fufpicious  circumftance  is  Miff 
Iattd*s  granting  a  leafe  immediately  upon  his  purchafe  of  thefe 
eftates  to  Southcote  for  the  term  of  4  years. 

This  is  not  a  plea  of  a  purchafe  for  a  valuabit  conjulira* 
tion  witbiut  tMtice^  and  if  it  had,  would  not  have  done,  becaufe 
you  muft  plead  it  was  a  purchafe  for  a  valuable  confider* 
ation  without  notice,  upon  momy  a^ually  paid^  or  elfe  you  are 
not  hurt. 

The  plea  here  confifts  of  two  parts. 

I/?,  A  plea  of  the  ftatute  of  11  CsT  12  Will.  3.  cap.  4.  ftH./^* 

adly^  Of  the  ftatute  of  the  3  Geo.  i .  cap.  18.  fc^.  4. 

It  is  not  pretended  the  defendant  Moreland  is  a  papift  him- 
felf, therefore  no  penalty  could  fall  upon  him  on  that  account, 
but  yet  he  infifts,  if  he  (hould  difcover  the  perfon  under  whom 
he  bought  was  a  papift,  it  woulo  defeat  his  title. 
A  devifee  from  a      To  be  fure  in  general,  by  the  determination  in  the  cafe  of 
paiHft  by  reafon   Smith  V.  Readj  f  whjch  was  heard  the  1 8th  of  March  1 736,  and 
thkhCuiVafc^  "^^*"  ^'*'"-  ^^^^  "737»  *^  y^<>o\L%  which  take  notice  of  it,  be- 
ucbupoa  him    iug  mlftaken  as  to  the  time,)  it  is  fettled  where  there  is  a  pla 

from  the  incap»> 

cityinthcdcTiibr  to  deYi(e>  it  not  compelled  to  difcoTtr^  whether  the  defiibr  vru  a  papMI* 

of 


Papift.  539 

cf  a  title  derived  voluntarily,  or  by  a  devife  ftom  a  papift,  and    , 
not  fuggefted  to  be  a  colourable  truft,  that  by  reafon  of  the    ' 
penal  law  which  would  attach  upon  him,  from  the  incapacity 
in  the  devifor  to  devife,  the  defendant  fhall  not  be  compelled  .to 
discover,  whether  the  perfon  under  whom  he  claimr  is  a  papift. 

The  dtftin£tion  taken  by  the  plaintiff's  rounfel  in  the  prefent 
cafe,  and  which  they  infift  makes  the  difference  from  ochtr  cafes, 
is,  that  ^r//tfff  J  has  not  pleaded  himfclf  a  devifee,  or  volun* 
teer  from  a  papift,  but  a  purchafer  for  a  valuable  confideration 
from  the  defendant  SouthcoU^  and  that  there  are  not  all  the  aver- 
ments here,  which  bring  him  within  the  protedion  of  the 
flatute  of  the  3  do.  i. 

There  is,  no  doubt,  a  plain  dlftinftion  between  the  cafes  ;  The  raleoriaw 
but  I  am  •f  opinion  ftill  he  is  not  obliged  to  difcover  whether  '*^*  ib»t»inui 
S$uthcoU  was  a  papift,  for  a  purchafer  is  not  to  be  hurt  by  any  ^rilj^^***.i. 
difcovery,  as  here,  for  inftance,  where  he  might  fuffer  a  lofs  by  ^i4^ihjita«« 
m  penal  law,  and  though  the  averments  of  the  plea  are,  that  the  ^"^j^^  ^in  to  « 
plaintiff  had  not  given  notice  of  his  claim,  and  obfierved  other  ^^^t^*  m^Ia 
ceremonies  required  by  the  ftatute,  yet  it  may  be  difproved,  ^  *  '* 

and  come  out  contrary  to  the  averments  of  the  plea,  and  if  it 
ihould  appear  in  evidence,  that  the  plaintiff  has  made  his  claim 
with  due  diligence,  and  as  foon  as  he  had  any  notice  thereof; 
then  if  the  defendant  Monlandwzs  to  make  a  difcovery,.  that  the 
perfon  under  whom  he  purchafed  was  a  papift,  he  would  over- 
turn  his  conveyance,  and  though  he  has  adually  paid  part  of 
the  purchafe  money,  he  never  could  get  it  back  again,  for  the 
law  makes  fuch  conveyance  void,  a  papift  not  being  capable  of 
conveying,  and  the  heir  might  recover  in  an  ejedment. 

The  rule  of  law  is,  that  a  man  (hall  not  be  obliged  to  difcover 
what  may  fubjedt  him  to  a  penalty,  not  what  ntufi  only,  and 
though  upon  the  particular  circumftances  of  the  cafe,  it  might 
not  poffibly  create  a  forfeiture,  as  it  does  not  appear  at  prefent 
with  certainty,  whether  fuch  a  difcovery  would  create  a  for- 
feiture, yet  eventually  it  may  do  fo;  and  therefore  with  regard 
to  fo  much  of  the  plea  as  relies  upon  the  ftatute  of  the  1 1  (Sf 
12  fFtlL  3.  it  ought  to  be  allowed. 

As  a  plea  may  be  feparated,  I  am  at  liberty  to  apply  it  to  the  Tlie<iefenaaiie 
different  parts  of  the  defence  :  The  next  queftion  therefore  will  MareUnft  pica 
be  as  to  the  other  part  which  obliges  the  defendant  to  difcover  '^ju**!'!^**!*? 

,..,.,  *^  ^  of  toe  title  d6cd% 

tits  title  deeds.  difidlowed.^^ 

I  am  of  opinion  there  is  no  ground  to  allow  the  plea  here» 

cither  as  to  the  difcovery  or  relief 

Moreland  hz%  not  pleaded  himfelf  a  pur  chafer  for  a  tw/^tfii^  Every  heiratinr 

ionfidiration  without  notice^  and  therefore  there  is  no  pretence  for  has » right  to 

this  part  of  the  plea,  efpecially  as  it  goes  to  the  difcovery  of*"^"*"'*^  "^^v 

,       ^  r     t     ^      \         I.'   i_'»^  •  J  ^u       i_   •  1  "^     .    means,  md  un- 

that  very  fettlemcnt  by  which  it  is  averred  the   heir  at  law  isderwh*tdeedl» 
barred,  and  every  heir  at  law  has-  a  right  to  inquire  by  whati*iii^Abcht«i« 
mcan$|  and  wdcr  what  deed  he  is  difinherited. 

The 


An  Mr,  hdin  The  next  confideratlon  as  to  the  relief.  Though  an  heir  at 
Jic  bag  e^bliih-  ]aw  IS  iiot  intitled  to  come  into  this  court  upon  an  ejedment 
UwfmJi  come  ^'^^^  ^^^  poffcffion,  yet  he  h  intitled  to  come  here,  to  remove 
bereto  remove  tbrms  out  of  the  way,  which  would  otherwife  prevent  his  le- 
*"°"wWeh^^^*  covering  poffcffion  at  law;  and  has  alfo  aright  to  another  re- 
3Sud  prevent  ''cf  before  he  has  eftablifhed  his  title,  namely,  that  the  deeds 
bit  recovering  and  Writings  may  be  produced  and  lodged  in  proper  hands  for 
^^^h^^  his  infpeaion,  and  therefore  the  plea  fhould  not  be  allowed  as 
for  pmduaion     to  the  relief  prayed  in  this  refpefl. 

»od  mfpeaion  of     Upon  the  whole,  I  am  of  opinion  that  the  plea  ought  to  be 

jMtiBd  writ,   aiio^cj^  as  ^o  ^he  difcovery  fought  by  the  bill.  Whether  fTm^ 

^  frtd  or  Edmund  Soutbcoti  were  not  papifts,  or  perfons  profeff« 

ing  the  popifh  religion ;  but  as  to  all  other  parts  of  the  plca^ 

it  muft  be  oyer-ruled^ 


g    A    P.      LXXXI. 
^arapl[)erndltaf 

Fidi  title  Dow€r  andjointure. 
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Vide  title  Partition. 


CAP.      LXXXIII. 

Fide  title  Cu/lom  cf  London^ 


CAPi 
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Cap.  lxxxiv, 

patfoif. 

December  the  24th,  1747; 

Ex  parte  Meymot, 

yide  title  Bankrupt^  under  the  divlftony  Wbd  are  liable  to  Bankf 

ruptcy. 


CAP.    LXXXV. 
parties. 

Vide  title  Bill. 


CAP.    LXXXVI. 

Rep  1134,1155,. 

November  the  19th,  1739. 

Mary  Ir^hnd^    fole  executrix  and  refiduaryip.  .    .«:., 
legatee  of  Mary  Ingram^  her  aunt,  jriainuir, 

iS^»  jR////^  and  others,  ■      ■  Defendants. 

JAMES  Jacifofiy  the  plaintifF  Mary^%  grandfather,  being  Cafe  256.' 
intitled  to  the  reverfion  in  fee  of  certain  copyhold  lands,  li/iary  and  Sujan 
Surrendered  the  fame  to  himfelf  for  life,  to  his  wife  for  life,  >^*>»>  ^^^ 
and,  after  the  death  of  the  furvivor,  to  his  own  right  heirs  ScoSrof>m«f 
the  tenant  for  life  died  foon  after,  and  James  the  reverfioner  Jackfrn,  being  * 
left  a  widow  and  two  daughters,  Mary  and  Sufan^  who,  upon  ^**^*^^.  ^"  ^^^  ^^ 
the  death  of  their  mother,  were  admitted  as  co-heirs  of  James^  the  former  maf 
and  the  lord  of  the  manor  did,  in  confideration  of  40/.  en- ried  Thomas  in* 
feoff  and  convey  the  fame  to  Mary  and  Sufan  Jack/on^  ^^^'^^  H^r  m/^am 
heirs  and  afligns   for  ever ;  Mary  intermarried   with  Thomas  Rink,  and  by  ^ 

mutual  agree- 
ment between  their  hufbands  in  x686,  a  partition  was  made  of  the  Cud  premifies  between  themfeJve^ 
mnd  tb^  heirs  of  Mary  and  St^an^ 

Ingram^ 
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Ingram,  and  Sufin,  the  plaincifPs  mother,  witb  H^IUmi  RittU, 
and  having  made  nopardtion  of  the  faid  premifles  before 
their  intermarriage,   T%9mas  Ingram  and   William  Rittkj  thtf 
hufbands  of  Mary  and  SufoHy  by  a  mutual  agreement  in  1686, 
made  a  partition  of  the  faid  premifles  between  themfelves  and 
the  heirs  of  Mary  and  Sufan,  by  which  each  of  them  agreed  td 
take  one  part  thereof,  which  they  did,  and  entered  into  pof« 
feffion,  and  Sufan  noW  holds  a  (hare  of  the  premifles  fo  di* 
vided  by  virtue  of  (lich  partition,  and  Mary  enjoyed  her  part 
till  her  death,  and  Aiarfs  fhare  being,  at  the  time  of  the  par- 
tition, fomewhat  larger  than  Stifan%  in  confideration  thereof^ 
Mary  paid  the  taxes,  and  the  levies  charged  upon  both. 
The  hatbands        Tiomas  Ingram  died  many  years  fince  without  iflfue,  leaving 
luSt^biiru*  JMbry  his  widow,  and,  in  1733,  William  Riithj  the  plaintiff 
brooght  i^aunft   Mary*%  father,  died    tnteftate,   leaving  the  defendant  Snfm 
Smjkm RiitU,  to  Rittli  his  widow  and  four  children:  The  bill  is  brought, 
^Ite'of  tkeclid  ^^^^Z  Other  things,  to  confirm  the  divifion  of  the  faid  eftate, 
eftate.  and  that  the  defendant  Sufan  Rink  may  be  reftrained  from  pro- 

Tbc  •»"5*T^^  ceeding  at  law  againft  the  plaintiff  to  compel  a  new  partitioo 
SLiotbi^  the 'thereof. 

laberitanceof  the 


ApMoiagree-  Lord  Cbancilkr :  Where  there  has  been  long  a  pofleffion 
"*MUt^*of  *"  -  ^°^^'  ^  agreement  for  owelty  of  partition,  this  court  is  ftrongly 
titkm^oA  lw!g  inclined  to  quiet  the  enjoyment  of  fuch  eftates,  and  I  was  at 
ftaaduigj  by  per-  firft  of  opinion  to  eftablifli  this  agreement ;  but  it  appears  now, 
SThtto^qn^^  it  was  only  an  agreement  between  the   two  hulbands, 

and  accordio.ay' which  could  by  no  means  bind  the  inheritance  of  the  wives, 
Yox  in  encution,  for  the  argument  of  long  enjoyment  is  of  no  force  here,  unlefs 
•fbyUrif  TOuiu  *t  h^  ^^^^  originally  the  agreement  of  the  wives,  though  I 
*  do  admit  a  parol  agreement  of  long  ftanding,  acknewledged 
by  all  the  parties  to  have  been  the  a£tual  agreement,  and  ac- 
cordingly put  in  execution,  will  be  eftablifhed  by  this  court, 
where  it  appears  that  the  perfons  who  made  fuch  agreements 
had  a  right  to  contrad,  and  I  will  not,  at  fifty*three  years 
diftance,  fufFer  either  party  to  controvert  the  equality  of  the 
partition,  at  the  time  it  was  made. 

The  next  confideration  is.  Whether  Mary's  ihare  beioj; 
larger  than  Sufan^s  at  the  time  the  partition  was  made,  wiU 
induce  the  court  to  fet  it  afide. 
If  a  jotatenant,  Now  fuppofing  that  the  agreement  was  between  proper  par* 
upon  e^uaii^  of  ^jes^  I  do  not  think  theobjedion  of  a  contingent  advantage 
j^^^to  accq>t  ^^^Y'i  ^o  ^^^  ^f  ^he  parties  upon  the  partition,  is  fuflicient  to 
of  a  contingent  fet  afidc  the  agreement,  for  a  join  tenant  upon  owelty  of  par* 
uncertain  advan-  i[^\qj^  n,ay  jf  ^g  thinks  proper,  accept  of  a  continent  uncer* 
Ufc,  where  one^.         ,«''  ,  '^     '^    :  ^       ri.ij-^^/» 

Moiety  of  the    tam  advantage,  where  one  moiety  of  the  lands  is  of  fupenor 

landisoffuperior  value  to  the  Other,  as  in  the  prefent  cafe ;  Sufan,  who  had  the 
l£^  k  ytni  ^^^^  valuable  moiety,  by  way  of  compenfation  or  recompence* 
Aot  Tacate  the  was  to  pay  no  taxes  whatfoever  9  and  though  {he  may  be  dif- 
agrecment*  appointed  in  her  expedtations  from  this  contingency,  yet  that 
will  not  vacate  the  agreement* 

But 


Partition^  ^4j 

But  upon  the  particular  circumftances  of  the  prefcnt  care, 
I  do  declare,  that  though  the  defendant  Sufan  Rittle  confented, 
in  the  life-time  of  her  huiband,  to  hold  thepremifies  in  quef« 
tion,  according  to  the  partition  made  between  him  and  Thomas 
Ingraniy  yet  that  (he  is  not  bound  by  fuch  agreement ;  but  as 
file  now  fubmits  to  hold  the  feveral  parts  of  the  faid  premifles, 
as  *^hey  have  been  already  held  xnfeveralty^  I  decree  that  the 
plaintifF,  and  the  defendant  Sufan  Rittle^  do  refpe£lively  hold 
and  enjoy  the  faid  feveral  parts  of  the  (aid  premises,  infeve* 
raliy,  and  that  each  of  ihem  do  execute  conveyances  of  the 
refpedive  fhares  thereof  to  the  other,  according  to  their  re- 
fpedive  interefts  therein,  and  that  the  plaintiff  do  pay  the 
taxes  of  the  whole  eftate. 


CAR      LXXXVII. 

FtJe  title  Rents. 
Vide  ixtXt  Real  Eftate. 


C    A    P.      LXXXVIII. 
Vidi  title  Baron  and  Femi. 


CAP.      LXXXIX. 

plantations.  5e..Tr.Atfc 

2)^^«»i^  the  i6th,  1738.  sTr-Atk-sSy^ 

;^  pi.  218, 5S9, 

Daniel  Roherdeauy  an  infant,  by  his  next  friend.  Plaintiff.      ^*^'  ^^'  *^*' 

John  Rous  and  his  wife,  — ■  Defendants* . 


THE  bill  was  brought  for  the  delivery  of  the  poffeffion  of  .Cafe  257; 
a  moiety  of  lands  in  5/.  Cbri/lopbers^  and  likcwifc  for  aa 
account  of  the  rents  and  profits. 

The 


^44  Planfatmil 

The  defendant  demurred  to  the  firft  partj  for  that  this  court 
has  no  jurifdidion  over  lands  at  Su  Chrijiophers^   and  likewife 
to  the  account  prayed  of  rents  and  profits,  for  that  the  plain- 
tiff hath  not  fet  forth  a  clear  title  to  them. 
Tbit  court  bat       Lord  ChancilUr  :  As  to  the  firft  part  of  the  demurrer,  I  ap« 
nojorifdiftion     prehend  it  is  very  right,  becaufe  this  court  has  no  jurifdiftion 
SnV?^S^**and  fo  ^s  to  put  perfons  into  poffeffion,  in  a  place,   where  they 
a  demurrer  will  havc  their  owH  methods  on   fuch   occafions,    to  which  the 
fc^  **ht\e«Vor  P^*^^y  may  have  recourfe;  the  prefent  bill,  therefore,   is  car- 
tbTdliive^'^of    rying  the  jurifdiSion  of  this  court  further  than  it  ever  was 
pofleflionofiand«  before.     (Vidi  the  cafc  oi  Angus  V.Angus  ^   I736>  before  the 
**^-  prefent  Lord  Chanallor. ) 

Lands  in  the  Lands  in  the  plantations  are  no  more  under  the  jurifdidion 
pitnutions  we  ^f  ^jjis  court,  than  lands  in  Scotland,  for  it  only  azit  in  per^ 

no  more  under  '  '  j      o  r 

the  jurifdiaion  ofjonam, 

this  couit,  than       The  ncxt  queftion  is.  Whether  an  account  of  rents  and 

hods  in  5cpr.    profits  ought  to  be  demanded  before  the  plaintiflF  has  eftablHh- 

cd  his  right  at  law  ? 

No  impediment  is   {hewn  to  prevent   the    plaintiff  from 

bringing  his  ejectment,  for  he  claims  a  moiety  as  tenant  in 

common. 
^    .  ^  As  to  the  eeneral  equity,  an  infant  here  in  England  may 

An  infant  may   ,    .  ,  .,,    5  V    r  a         c^  -    n^  ^ 

bring  a  bill  for  brmg  a  bill  for  an  account  of  rents  and  profits  againft  a  per- 

an  account  of  fon  who  kecps  pofTefiion  after  the  death  of  the  infant's  an- 
TTno'^  ^^Con'^^^^^  >  ^"^  ^^  ^^^  demurrer  is  only  to  the  bill,  I  muft  take  it 
t^ho" keeps  pof-  for  granted,  he  is  refiant  here  in  England* 

fefliouy  after  the 

death  of  the  infant's  anceftor. 

Demurring  for  The  defendant  fiiould  not  have  demurred  for  want  of  jurif- 
^orirmtormll  di<Sion,  for  a  demurrer  is  always  in  bar,  and  goes  to  the  me- 
and  improper  5  rits  of  the  cafe ;  and  therefore  it  is  informal  and  improper  in 
fli*^Yd"**rid  ^^^^  refpedl,  for  he  fhould  have  pleaded  to  the  jurifdiftion. 
thTjurifdraion?  ^^^  delivery  of  poffefEon  may  be  inforced  in  perfon,  which 
was  the  old  way ;  but  the  writ  of  afliftance  to  put  perfons  in 
polTefEon,  as  by  way  of  injunftion,  is  of  more  modern  date. 
Plantations  ori-  Plantations  were  originally  members  of  England^  and  go- 
ginaliymcmben  verned  by  the  laws  of  England'^  and  perfons  went  out  ori- 
fubjedf  to  'the"  gi^ally  fubjeft  to  the  laws  of  England^  unlefs  in  fome  regu- 
laws  thereof,      lations  and  cuftoms,  which  they  have  a  power  of  making. 

unkfa  in  fome 

coftooiSj  ivhich  they  have  a  power  of  making. 

There  have  been  inftances  of  plantation  eftates  being  fold 
in  this  court,  and  confequencly  this  court  muft  have  a  power 
of  inforcing  a  decree  for  a  fale  upon  the  perfon  ordered  to 
convey. 

His  Lord/hip  mentioned  the  cafe  of  the  widow  in  Pinfyl' 
vania  and  Hamilton^  where  there  was  an  order  upon  Hamihi$ 
to  deliver  pofleflion. 

His  Lordfbip  held  the  demurrer  to  be  infufEcient,  and  there* 
fore  ordered  the  fame  to  be  over-ruled. 

CAP. 
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FUe  title  Jlien, 
^/W^  title  Jrtfwers,  Pleas,  and  Demurrers i 

Vide  title  PqpiJI. 

*  See  CunhmjfA 
^/dfe  title  Purchafer  without  Noticei  Jj*""'''  ^1^  °'' 

■'■  Bills  of  Ex- 
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CAP.      XCI.  V'-'"" 

3  Tr.  Atk.  195j 

*  policv  cf  nifiirn:if e.  Bur!  347,*  &c. 

490,  &c.    ^  and 

December  the  6th,  1 7  -204  4  gur.  ^#m. 

'      '  '^^  5  Bur  aiJo4. 

JIdotteux  and  others  v.  the  Governor  and   Company  of  London  4  Vin.  Abr, 
Affurance  and  others.  28i.pl.  10. 

THE   (hip  Eyles^  as  appears  by  the  bill,  late  in  the  Eaji-  Cafe  258. 
India  Company's   fervice,    was   in  1732    at  Bengal^   at  if  a  policy  of  iit- 
which  time  the  owner  employed  Mr.  James  Halbead  to  infuie  *"'-'"^^^^'^ 
this  {hip  in  the  LonJon  infurnnce  office  for  500/.   the  adventure  which i<  he' 
■thereon  to  comnii-nce    frcm  her  arrival  at  fort  St,  George,  and  memorandum  or 
thence   to  cont-ntie  till  the  laid  (hip,   wi-h  her  ordnance,  ap    '"'""^tsot  the 
pare],  ^c.  fh\iuld  arrive  at  London,  and  that  it  (hould  be  lawful  fhail  bt  made 
for  the  faid  (hip,  in  the  faid  voyage,  to    ftay  at  any    port  or  aaieeabk  10  th^ 
places  without  prejudice,  and  th  ;t  ^he  (hip  w^js,  and   (hould  be  ^*^^^* 
rated  at  intereft  or  no  interelt,    without  fu'-thtr  account  ^   in 
confideration  wht-reof  Halhead  paid  15  /.  prtmiu.u,  being  ai  the 
rate  of  3/.  per  cent,  .which  was  the  current  prenuum  then,  up- 
OQ  the  fhip  at  and  from   fort  5/.  Geo-ge,  and   a  lab-'-l    of  fuch    " 
agreement  was,  the  7th  of  Augufl  i'"33,   enired  in  a  bo  k,  and 
fubfcribed  by  Halhead a^vk^  two  of  the  direftors,  and  th:-  policy 
Ihould  have   been    made   purftiant  thereto  ;   bu  ,  up  m  looking 
into  the  policy,  it  appeared,  that  by    w.  miftake  the  pol  cy  was 
made  out  different  from  the  lable,  and  inftcr.J  of  thr:   Ihip's  be- 
ing infured  from  the  time  (he  fx-  ;uld  arrive  ar  jon  5/.  George^ 
as  it  ougnt  t(^  have  heen  accordinc^  to  the  lat'   ,    i  c  inluiance 
is  made  by  the  policy  to  commence  only  frcm  the  depanu  e  of 
the  Jhip  f*om  fort  St.  George  to  London  \   and  therefore    he  Com- 
pany infifting,  that  in  regard  the  (hip  wa<  loft  in    he  river  of 
Bengal,   ana  Jiut  in  her  voyage  from  fort  St.  George  t)  London^ 
the  plaintiffs    are   not  iiUitled  to  recover  on  the  policy,    -.nd 
for  this  reafon  the  plaintiffs  have  brought  th  'r  biil  againft  the 
defendants,    the   Company,   to   be   piiid  500/.  With   intereft^ 
having  the  ufual  abatenients  in  cafe  of  lofs. 

Vol.  I.  N  a  Thtf 


$+6  ACqr  9finfwranei4 

The  Eyla  came  to  fort  St.  Ge§rg€  in  FAruary  1733*  ifl  licf 
way  xo  England \  but  being  leaky,  and  in  a  very  bad  condition^ 
upon  the  unanimous  advice  of  the  governor,  council,  com- 
tnanders  of  (hips,  &c.  (he  failed  for  Bengal  to  be  refitted,  and 
after  beinz  (heathed,  in  her  return  upon  her  homeward  bound 
Voyage,  me  ftruck  upon  the  Engila  fands,  and  was  loft. 
Evidence  was  read  on  the  part  of  the  plaintiiFs,  to  prove  that 
Bingal  was  the  moft  proper  place  for  (hips  t6  teilt,  and  that  (he 
went  thither  for  that  reafon,  and  that  this  was  a  voyage  of 
neceffity,  and  not  a  trading  voyage,  for  (he  took  nothing  on 
board  but  water^  proviflon,  and  bailaft.  It  was  infifted  by  the 
plaintiffs  counfel,  that  though  the  policy  in  that  part  of  it 
which  is  called  the  rifque,.  is  beginning  the  adventure  frm 
and  immediately  following  her  departure  from  fori  St.  George  j  yet 
that  it  comes  within  the  rule  in  equity,  that  a  conveyance, 
if  different  from  articles,  (hall  notwithftandingbe  made  con- 
formable to  articles,  and  no  inftance  that  articles  have  been 
altered  to  make  them  fimilar  to  a  fubfequent  conveyance  ;  and 
therefore,  upon  this  reafoning,  the  policy  muft  be  made  agree- 
able to  the  original  agreement,  or  minutes,  called  the  lahel^  for 
merchants  rely  fo  much  upon  the  label,  that  the  policy  is 
j-arely  made  out  in  many  inftances,  unlefs  in  a  cafe  of  lofs« 

For  the  defendants,  the  Company,  it  was  faid,  that  the 
Eyle$  did  not  go  dire£tly  to  Bengal^  but  to  a  place  c2\\isirMif* 
fapataHy  which  was  not  in  the  proper  #oad«  but  for  tH^  benefit 
of  the  Captain,  who  ftaid  there  fix  days  merely  for  the  (ake  of 
private  trading ;  that  the  lofs  likewife  was  not  at  fort  St. 
George^  or  on  a  voyage  from  thence  to  England ;  that  from 
fort  St.  George  to  Bengal  is  a  hazardous  voyage  $  a  (hip  might 
fafer  make  the  whole  voyage  from  fort  St*  George  to  Engkni^ 
and  therefore  nothing  but  the  ftrongeft  neceffity  could  war- 
rant fuch  a  voyage,  and  that  it  is  impof&ble  but  there  muft 
be  timber  enough  at  fort  St,  George^  which  is  undoubtedly 
the  largeft  fettlement  belonging  to  the  Eaji-India  Company, 
to  mend  a  leak,  without  going  fuch  a  dangerous  voyage  merely 
to  refit. 

Lord  Chancellor  :  This  is  properly  a  queftion  at  law.  Whe- 
ther it  is  fuch  a  lofs  as  is  within  the  terms  of  the  policy  ? 

The  firfl  confideration  is.  What  was  the  real  agreement  ? 

2i/y,  Whether  there  is  any  breach  of  this  agreement,  by  a 
lofs  within  the  terms  of  the  policy  ? 

Now  the  label  \s  a  memorandum  of  the  agreement,  in  which 
the  material  parts  of  the  policy  are  inferted,  the  mafter's,  the 
(hip's  name,  the  premium,  and  the  voyage. 

In  the  label  the  words  are,  at  and  from ;  this  certainly  includes 
the  continuance  at  fort  5/.  George^  and  in  the  firft  part  of  the 

fiolicy  the  voyage  is  defcribed  in  the  fame  manner  ;  but  in  the 
atter,  according  to  the  conftant  form,  it  points  out  what  (baU 
be  called  the  rifque,  and  the  adventure  there  is  ccnfined  to  the 
departure  only  from  fort  St.  George. 


Policy  cfinfurdHci.  5^7 

tt  has  t)een  contended  on  the  part  of  the  plaintiffs,  that  It 
ought  to  be  conftrued  equally  the  fame,  as  if  the  words  at  and 
from  were  actually  inferted  in  this  part  of  the  policy* 

It  is  pretty  difficult  to  reconcile  the  firft  part  of  the  policy, 
and  the  latter ;  but  thi  lahil  makes  it  very  clekr,  for  that  con- 
fiders  the  yoyage  and  the  rifque  as  the  fame,  and  therefore  it 
was  only  the  miftake  of  the  clerk,  which  ought  to  be  rediiied 
agreeable  to  the  laM. 

As  to  the  fecond  queftion.  Whether  there  hat  been  a  breach, 
or,  in  other  terms,  a  lofS|  this  is  notfo  properly  determinable 
in  equity. 

Two  reafons  have  been  affigned  by  the  plaintiiFs  coanfel  for  }ti«Aota<ii(^d« 
coming  into  this  court :    Firfl^  that  the  infurance  is  in  the  ^^^  grouwi  for 
name  of  a  truftee  :  If  the  truftee  had  refufed  the  cefiui  qui  truft  ^uK"t'*nVfl- 
his  name  in  an  a£tion  at  law,  there  might  have  been  fome  pre-  furance  it  in  the 
tence;  but  upon  this  general  ground  only  of  a  truft,  I  (hould  at  ***"**  °/*  5"*^' 
this  rate  determine  all  policies,  without  giving  the  company  fufestber^/i 
the  advantage  of  a  trial,  ^u*  trufi  hit 


name»  in^an  ac» 
tioii  at  law* 


Sicondty,  That  the  lofs  is  plainly  and  clearly  according  to 
the  agreement,  and  if  it  was  fo,  to  be  fure  I  might  determine 
it  here;  but  this  is  far  from  being  the  cafe. 

The  general  principles  laid  down  by  the  plaintiffs  counfel  Ifailiipiid^cay- 
^X^  right,  as  ftrefs  of  weather,  and  the  danger  of  proceeding  «^»  ^^  ^^,** 
on  a  voyage  when  a  fliip  is  in  a  decayed  condition ;  and  in  fuch  [j  ^i^^^oLTti 
a  cafe,  if  {he  went  to  the  neareft  place,  I  fhould  confider  it  if  repaired  at  ths 
equally  the  fame  as  if  fhe  had  been  repaired  at  the  very  place  Jj"*^^^®^'^ 
from  whence  the  voyage  was  to  commence,  according  to  the  ^yagewast* 
terms  of  the  policy,  and  no  deviation.  commeiice.  ao4 

It  is  a  very  material  circumftance  that  the  governor  ordered  ****  ^«^»^«* 
the  lading  to  be  taken  out,  to  (hew  the  neceility  of  the  (hip's  be- 
ing repaired  ;  but  there  is  not  a  fyllable  of  proof  why  (he  might 
not  have  been  equally  repaired  at  fort  St.  George. 

But  there  is  one  part  of  this  cafe,  which  differs  from  all  others 
whatever,  and  that  is,  as  to  the  certain  time  the  voyage  wasto 
commence.  Now  the  fa£t  is,  that  the  (hip  was  loft  in  July 
J733,  three  weeks  before  the  time  of  making  this  policy ;  ^o 
that  clearly  the  (hip  was  not  at  fort  St.  George  at  the  time  the 
agreement  was  made,  and  therefore  it  is  a  material  coniidera'- 
ttoh  whether  this  comes  within  the  agreement. 

For  the  plaintiffs  indeed  it  is  infiftcd  (he  was  at  fort  St.Georgi 
the  February  before  in  her  voyage  to  England^  and  that  as  (he 
went  out  of  neceffity  to  Bengal  for  the  fake  of  repairing^  that 
circumftance  muft  be  laid  intirely  out  of  the  cafe,  and  the  com-* 
snencement  of  the  adventure  muft  be  dated  from  this  February^ 
when  (he  came  with  full  intention  to  proceed  for  England.  This 
ob(ervation  perhaps  may  be  a  very  material  one,  but  it  is  pro- 
per m^r^i&tfff/i  (hould  determine  what  is  ufual  in  thefe  cafes. 

A  queftion  arofe  upon  fettling  the  iffiies.  Whether  the  word^ 
in  the  rifque,  beginning  the  adventure  from  .and  immediately 
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Where  ih?re  arc 
the  words  at  and 
from%  place  to 
Eftgbnd.JirJi  ar- 
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An  agent  for 
the  owner  of  a 
ihip,  when  he 
fetches  I  he  poli- 
cy,  not  oHiped 
to  compare  it  • 
with  tbi  laLcU 


Policy  of  Infurance, 

following  her  departure  from  fort  St,  George^  could  not,  accor* 
ding  to  the  natural  conftrudion,  be  referred  to  her  firft  arrival 
at  fort  St,  George  in  her  way  to  England? 

Lord  Chancellor :  There  was  a  cafe  before  me,  upon  a  trial 
at  Guildhall^  where  the  owners  of  this  very  ihip  Eyles  were 
plainiifFs,  and  the  Royal  Affurance  Company  defendants  ;  and 
it  was  thrn  debated,  Whether  the  words,  at  2ind  from  Bengal  to 
Englandy  meant  the  firft  arrival  of  the  fhip  at  fi^w'^/i/?  And  it 
was  agreed  the  words  y&y?  arrival  vrzvt  implied,  and  always  un- 
derftood  in  policies  ;  for  theft  reafons  his  Lordjhip  direSiedtheiJfm 
in  the  manner  hereafter  mentioned. 

It  was  infifted  by  the  counfel  for  the  Company,  that  HaU 
heady  at  the  time  he  came  for  the  policy ^  ftiould  have  compared 
it  with  the  lately  that,  in  cafe  of  a  variation,  it  might  have  been 
reftified  upon  the  fpot,  before  he  took  away  the  policy ;  and 
therefore  the  difference,  though  a  material  one,  muft  now  pre- 
vail. 

There  is  no  colour  for  this  objeflion,  becaufe  Halhead  was 
a  mere  agent  or  fervant  to  the  owner  of  the  (hip,  and  not  at  all 
neceiTary  that  he  {hould  be  fo  exadl  as  to  compare  the  label  ani 
policy  at  the  time  he  fetched  it. 

His  Lordjhip  ordered  the  parties  to  proceed  to  a  trial  at  law  in  ' 
the  court  of  Common  Pleas  in  Londonjihc  next  term,  upon  the 
following  ilTues : 

Firjlj  Whether  by  the  label,  whereon  tKe  policy  was  made 
out,  it  was  agreed  or  intended,  that  the  adventure  on  the  Ihip 
Eyles  fliould  begin  from  and  immediately  on  her  firft  arrival  at 
fort  St.  George,  in  her  homeward-bound  voyage,  or  at  any 
other,  and  what  time  ? 

Secondly^  Whether  the  lofs  in  July  1733  was  a  lofs  during 
the  voyage,  and  according  to  the  adventure  which  was  agreed 
upon,  or  intended  to  be  infured  by  the  faid  libel  or  memoran- 
dum ? 

N.  B.  On  a  trial  at  Guildhall  the  jury  found  againjl  tht  Csm- 
pany  on  both  ijfues^ 
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CAP.      XCII. 

« 

(A)  3ft  tojjat  time  po^tioufl;  0^11  be  raifeD,  o?  teberaottar?  eSateo  *  '^'-  ^^^-  '3i» 

0}  terms  folu  for  tbat  puxp^t,  3  Tr.^lt!  416, 

(B)  IBule  as  to  tlje  conttDctation.  417.  530.  pi. 

193. 


(A)  at  Wi)at  timt  ro;jvions  IJjall  fce  rdfcs,  6^  ret)cr0onars 
Michaelmas  term,  1737. 

Stanley  v.  Stanley, 

IT  was  in  this  cafe  laid  down  by  Lord  Chancellor ^  as  a  gene-  Cafe  259; 
ral  rule,  that  if  there  be  a  term  for  years,  or  other  eftate  wher?  there  is  a 
limited  to  truftees  for  raifmg  portions  for  daughters,  payable  term  for  vars 
at  a  certain  time,  which  is  become  a  yefted  intereft,  they  (hall  f^;"'*^^^*;^^^^^^^^ 
not  ftay  till  the  death  of  the  father  and  mother,  unlefs  fome  pay'aWc'aTa  cer- 
jntention  appears  to  poftpone  it ;  and  if  there  does,  the  court  ^^"^  t""e»  and 
3«rili  always  take  notice  of  futh  intention,  and  poftpone  it  ac-  t\ey  ftaii'norftay 
wcordingly  ;  and  the  latter  cafes,  as  Broome  v.  Berkley^  2  IVms.  tniihe  death  ot 
4.84.  and  others,  (hew,  the  court  will  lay  hold  of  very  fmall  ^^^^"  ^^^  "^°" 
grounds,  that  fpeak  tl?e  intent  of  the  parties,  to  hinder  the  comt'  w"ii  :ay 
raifmg  the  portions  in  the  life  ofthe  father  and  mother  *.         boidorihcihfcbt- 

eft  cirtuniliantc 
in  a  fcttUment,  that  (hews  an  intention  to  poftpone  the  ra-fing  them  in  the  life  of  the  father  and  mo- 
ther. *  Coi  bet  'V.  Maidwcll,  a  Vcrn.  640. 

It  was  declared  by  his  Lord£bip,  that  the  three  daughters, 
plaintiffs  in  the  crofs  caufc,  are  not  intitled,  to  have  either  of 
their  portions  of  8000/.  or  intereft,  or  maintenance  in  refped 
thereof,  raifed  out  of  the  reverfionary  term  of  500  years  dur- 
ing the  life  of  their  mother. 
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y§9  Porthns. 

$dmuni  Okedifty  Efq;  »■  Plaintiff: 

ff^lliam  OkidiHy  an  infant,  and  heir  apparent  of 'I 

the  plaintiff',    by  his  guardian,  and  feveral  >  Defendant, 
others,  '  ■   '  3 

Cafe  260.  irrlLLIAM  Okeden^  deceafed,  being  fcifed  in  fee  of  a 
Diieaiqg  a  jrofs  confiderable  real  eftate,  fabjed  to  a  term  of  600  years, 

fum  to  be  raifei),  created  by  his  marriage-fettlement,  and  which  was  vefted  in 
thtt^ftlaup  ^'■^**^^*  ^^^  raifing  5000/.  after  his  death,  for  his  daughter 
raifed  at  once,  Mary^  Wife  of  fVtUiam  Glijfon^  did,  by  his  will,  dated  the  30th 
for  ic  may  be  of  J anuoijy  1717,  dircftj  **  that  his  debts,  legacies,  and  fu- 
«ntt  tn^'pLtt!  "  "^"'  cxpences,  and  ajfo  the  5000/.  (hould  be  raifed  and 
fnd  fo  laid  up  till  *^  paid  o^t  pf  his  Dcrfonal  eftate,  but  if  that  was  not  fuffi- 
\t  amouDtt  t<)  ff  picnt,  he  deviled  to  fTaltir  Bondy  ^f.  and  their  heirs, 
m^^  f^  his  lands  in  dr/e  Pool,  Penlick,  isTc.  in  truft  to  fell  the  fame, 

^'  or  a  part  thereof,  to  pay  his  debts,  legacies,  and  funeral 
^*  expenpes,  and  ftlfq  tho  5000/.  and  fuch  part  as  fhouJd  not 
^'  be  fold,  he  devifed  to  the  fame  ufes  as  his  maniion-houfe, 
f^  and  which,  by  his  will,  together  with  all  other  hU  lands, 
^^  he  devifed  to  the  fame  truftees  for  5Q0  years,  in  truft  to 
^*  receive  the  rents,  iffues  and  profits,  and  to  apply  fuch  part 
^^  thereof  as  they  ihould  think  fit  yearly  in  the  education, 
^^  placing  out,  and  maintenance  of  his  two  natural  fons,  tii 
^*  plaintiff  and  diftndant  William  Okeden,  until  they  attahui 
^'  afj^^^rx,  and  for  raifing  5000/.  the  pJaintiflF's  portion,  if 
^^  he  (hould  live  to  that  age,  and  to  apply  yearly  fuch  fums 
^*  as  are  neceflary  for  the  fupport  of  the  roanfion-houfe,  &r» 
^*  and  to  pay  Mary  Morgan  50/.  a  year  for  life  5  and  after  the- 
^'  expiration  of  the  term,  he  devifed  the  faid  premifles  to  the 
^'  defendant  the  plaintifPs  brother  in  ftri£l  fettlement,  remain- 
^'  der  to  the  plaintiff  in  the  fame  manner,  remainder  in  fee 
f*  to  his  own  right  heirs,  and  made  thp  truftees  executors." 
The  teftator  die^  \n  Septtmbery  1718,  leaving  MaryGliJfon 
his  only  legitimate  iffue,  who,  with  her  hufband,  died  foon 
after  inteftate ;  and,  upon  their  (b  dying,  their  two  daugh- 
ters became  intitled,  as  their  reprefentatives,  to  the  faid  5000/. 
and  intereft  from  the  teftator's  death,  and  alfo  the  revei^on  in 
fee  of  the  re;|l  eftate. 

The  bill  (charges  that  the  plaintiff  hath  applied  for  payment 

pf  his  5000/.  and  that  the  defendant  O^^^^e^,  being  let  intq 

pofleflion  of  the  truft  eftate  by  the  trixftees  of  the  500  year$ 

term  before  his  age  of  25^  had  ever  fince  applied   the  rents 

and  profits  thereof  to  his  own  ufe,   and  refufes  tp  confent  tq 

^  f^le  to  fatisfy  the  plaintiff^s  demand,  and  therefore  prayi 

that  fuch  part  of  the  faid  eftate  may  ^p  fold  as  ^ill  fatisfy  hi( 

Remand,  and  that  the  defendants,    the   daughters  of  Mary 

Qlijfori^  may  be  paid,  and  the  eftate  difcharged  of  (heir  demands^ 

'I'he  pripcipal  q^ieftion  was,   Whether,  upon  the  copftriicr 

tion  of  this  will  the  pqiirt  can  de^fjse  a  fale  of  the  (ruft  eftate  I 

Lord  Chancellor ;  The  intention  of  the  teftator  is  clear  tq 

ipc^  that  the  f^in  of  §009/,  \ya!S  tg  be  rilfc4  oijj  of  the  rentf 
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and  profits,  and  not  from  an  abrolnte  fale,  unlers  from  mere 
neceffity  $  and  what  the  court  would  do  in  fuch  cafe,  is  an« 
other  confideration. 

The  direding  the  truftees  to  pay  yearly,  money  for  the 
repairs  of  the  manfion-houfe,  farm-houfes,  plantations,  &Cm 
is  a  ftrong  indication  that  the  truftees  fliould  keep  poffeffion, 
till  the  defendant  ff^tUiam  Okidm  arrived  at  his  age  of  25. 

I  do  not  think  that  the  directing  a  grofs  fum  to  be  raifed, 
will  neceflarily  imply,  that  it  (hall  be  raifed  at  once,  and  this 
was  fettled  in  the  cafe  of  Evifyn  v.  Evelyn^  2  fyhu.  291.  for  it 
may  be  raifed  out  of  the  rents  and  profits,  and  fo  laid  up  till 
it  amounts  to  that  fum. 

The  age  of  25  in  this  will,  is  the  time  fixed  for  the  pay- 
ment, but  I  do  not  think  it  the  time  fixed  for  the  raifing,  for 
the  teftator  has  direded,  if  there  fhould  be  any  furplus,  that 
it  ihould  be  paid  to  the  reverfioner,  and  the  natural  confe- 
quence  would  have  been,  if  ff^tlliam  Okidm  had  died  before 
25,  that  what  had  been  received  out  of  the  rents,  would  have 
been  the  money  of  the  reverfioner,  and  muft  have  been  paid, 
over  to  him. 

.  Whether  the' teftator  computed  right  as  to  the  value  of  this 
cflate,  is  not  material,  for  the  view  and  intention  is  to  be  re- 
garded only. 

The  confideration  is,  how  far  this  court  will  controul  the 
original  and  natural  Import  of  the  teftator's  words,  fo  as  to 
deci'ee  a  fale. 

.There  have  been  a  great  many  ftrong  cafes  cited  to  this 
piirpofe,  but  they  do  not  come  up  to  the  prefent  cafe ;  the 
firft,  the  cafe  of  Brsois  v.  Banis^  the  fecond.  Ivy  v.  Giihrf  and 
others,  Prec.  in  Chan.  583.  and  2  ^^^.  13.  Joms  v.  Warrenj 
before  Lord  Chancellor  King^  Traffird  v.  Jjion^  Barry  v.  AJk- 
ham^  2  Vern.  26.  The  cafe  of  Sbeld§n  v.  Dornur  goes  upon 
the  point  of  neceifity,  that  the  annual  rents  and  profits  would 
not,  in  a  vaft  tra£t  of  time,  pay  the  money  ;  befides,  in  that 
cafe,  the  very  fale  of  the  eftate  itfelf  would  not  anfwer  the 
4000/.  charged  upon  it. 

Ivy  V.  Gilbert  is  not  a  cafe  in  point  for  the  defendant  the 
reverfioner,  and  indeed  It  is  impolfible  that  thefe  cafes  arifing 
upon  wills  ihould  tally  in  every  refpe£t,  yet  it  certainly  is  a* 
very  ftrong  cafe  in  favour  of  the  reverfioner. 

It  has  been  truly  faid,  that  this  court  have  laid  great  ftrefs  This  court  hyi 
upon  a  particular  time  being  appointed  for  the  payment,  and  I'^rtiwUr  tTm 
have  enlarged  the  power  of  truftees,  in  order  to  raife  the  mo-  being  appointed 
uey  within  the  time.  ^ft^rZTlL 

Therefore  here  the  furplus  profits  over  and  above  the  50/.  have^Tar^edthe 
firann.  annuity,  and  the  maintenance  to  Edmund^  {hall   be  power  of  miftees^ 
applied  towards  the  difcharge  of  the  5000/.  but  if  the  furplus  J?  "|[!^^' '*'*^^*" 
profits  will  not  be  fufficient  to  anfwer  the  purpofe,  then  I        ""**'    • 
iball  be  ftrong! y  inclined  that  the  eftate  ftiall  be  fold  to  make 
VP  the  deficiency. 

It  is  abfurd  to  fuppofe  that  the  defendant  William  Okedtn 
was  intitled  (9  be  let  into  pofleffion  before  he  attained  bis  age 
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of  25,  as  both  he  and  his  brother  were  to  have  a  maintenanc6 
till  that  age,  and  thrrcforc  the  tcuftecs,  by  letting  him  inta 
poiTcilion  of  the  rents  and  profits  before  that  age,  have  abufed 
their  ti  uft  ;  for  as  they  have  managed,  how  was  it  poffible 
thdt  the  50C0/.  could  be  raifcd  by  the  time  the  plaintiff  came 
to  the  ag;e  of  25. 

1  w  11  not  immediately  decree  a  falc,  till  the  truftecs  have 
accounted  for  che  lurplus  rents  and  profits  ;  for  it  is  hard  the 
revcifioner  flviuld  fufFer  0v  the  fale  of  the  eftatc,  when  it  might 
Jiavc  been  quite  cleared,  if  the  truftecs  had  faithfully  executed 
their  trul;. 

His  Lordjktp  ordered  it  (hould  be  referred  to  a  M  -tier,  to 
take  an  account  of  the  rents  and  profits  of  the  trufl:  cflatr  de- 
viled to  the  truttecs  for  the  term  of  500  years,  accrued  irom 
the  death  of  the  \.\:'^a\.^x  IViiliam  Okeden^  until  ihe  dtfendant 
William  Oktden  anaincd  25  years,  that  have  bec-n  received  by 
the  truftees,  or  by  the  defendant  Willium  Okedtn^  and  his  Lord-- 
Jhip  declared,  that  the  defendants  the  trull:^.s  are  aniwerable 
ft>r  fo  much  thereof  as  nave  been  received  by  the  defendant 
Ji  illiam  Okedan^ 

Kcvembtr  the  24th,  1738. 

FhilivUIphla  Eoycotj   Sophia  Cjtton^  Hejler  Maria'\ 

Cotton^  and  Sidney  Arabella  Cottony  the  four  fur    (p.  .     .^ 
viving  daughters  of  Sir  Thomas  Cotton^  Bart,  f 
deceafed,  and  D2LmQ  Philadelphia  his  wife,         J 
Sir  Robert  SaJi/bury  Cottony  Linch  Sahjlury  Cotton j  \t\  c    j 
Cotton  KifJgi  and  jfohn  CreWy  ■  $  * 

Cafe  261.  "C/^  indenture  of  the  27th  of  July ^  1687,  ^ir  Robert  Cotton 
wi  re  Ik:  is  jL)  *^"^  Dame  Hejier  his  wffe  did  covenant  to  levy  a  fine  to 
ap^iwrrtoch-rcr  f  uir»:cs  and  their  heirs  of  the  copyhold  mefTuag'?  of  Letuemz^ 
an  citue  w.tn  a  ^j^j  jaiids  thcrcunto  belonging,  and  of  feveral  cflates  in  Den-- 
fmplirs'a  owcrro  htgl'/l^ire  therein  mentioned,  to  the  ufe  of  Sir  Robert  and  Dame 
ch.rc  n  eiKte  tlejt.r  kr  their  lives,  and  the  life  of  fhe  furvivor,  without  im- 
LLt'vi"  ^^^ '  peachmcnt  '.f  Wiifte,  remainder  to  Thomas  Cotton  their  iecond 
'  '^'  '''  fon,  iQ.iiaindLT  to  trultees   to  preferve  contingent  remainders; 

to  the  firlt  and  other  fons  of  Thomas  in  tail  male,  and  after 
divers  remainders,  to  the  ufe  of  Dame  Hejler  and  her  heirs, 
with  a  provifo,  that  it  (hould  be  lawful  for  Thomas  Cotton^  or 
any  other  tenant  in  tail  in  pofTefBon,  after  the  death  of  Sir^fl- 
hcrt  and  Hejler^  by  any  deed  or  will  executed  by  them  refpec- 
^ively,  in  the  prefence  of  three  or  more  witnefTes,  to  limit  any 
part  of  the  fame  lands,  not  exceeding  500/.  a  year,  to  a  wife 
for  life  for  her  j«jinture,  and  a  power  alfo  for  Thomas  Cvtton^  and 
the  «>th^r  t  nants  in  tail  in  poUllHon,  to  charge  any  part  of  ihp 
land«^,  not  cxccec!  ng  500/.  a  ye.r,  for  pt  rtions  for  his  younger 
chiidrtri,  fuljcct  to  a  pow  r  of  revocation  in  S  r  Robert  and 
pame  HcJicr^  and  the  furvivor  of  them  by  deed  or  wiil. 

About  i6oo  Thomas  Cotton^  then  btcom^  the  cldeft  fon  of  Sir 

Robert^  mtei  married  with  Philadelphia  Lir.ch^  and  by  indenture^ 

pf  lca:e  and  r*:lc-fe  in  1701,  Sir  i«^<7^^//«covenanted  that  Hejlef 

(hould  levy  a  fine  of  the  premiil'es  therein  mentioned  to  the  ufe 

* '  ^. 


i:4  Thomas  Cotim  {zfttrwirAs  Sk  Thomas)  for  life,  wltb  power 
to  commit  watte,  remainder  to  truftees  to  preferve  contingent 
remainders,  remainder  to  PA/7fl^f/pA/<2  for  her  jointure,  remain- 
der to  trultees  for  500  years,  without  impeachment  of  wafte, 
remainder  to  Sir  Robert  Cotton  in  fee. 

The  term  of  500  years  was  in  truft,  that  if  Thomas  fliould' 
die,  leaving  any  daughter  or  daughters,  or  younger   child  or 
children  by  Philadelphia^  living  at  his  death,  it  fhould  be  law- 
ful for  the  trutlees,  or  the  furvivor,   or  the  executors  of  the 
furviv,  r,  by  rents  and  profits,  pr  by  demife,  mortgage  or   falc 
of  the  term,  or  by  (tiling  timber,  or  by  any  means  they  (hould 
think  fit,  or  moft  for  the  advantage  of  fuch  younger  children^ 
to  raiie  fuch  fams  of  money  for  the  portions,  or  yearly  main- 
tenance of  fuch  children,  videlicet^  if  there  fliould  be  a  fon,  and 
but  one  younger  child,  3000/.  and    if  two  or  more  younger 
children,  then  50OQ/.   to  be  equally  divided,  to  be  paid  to  the 
daughters  at  18,  or  mairiage,  which  fhall  firft  happen,  and  to 
the  fons  at  21  ;     and,    till  fuch  portions    ihould  be  payable, 
fliouid  pay  to  fuch  younger  child,  if  but  one,  60/.  a  year,  and 
if  more,  50/.  a  piece,   at  Lady-day  and  Michaelmas^  provided, 
if  any  daughter  or  daughters  fhould  have  attained  18,  or  he 
married  in  the  life  o^  Thomas  Cotton^  and  their  portions  unpaid, 
or  if  any  f-^n  fhould  attain  21,  in  Thomas  Cotton'^  life-time,  and 
their  portions  unpaid,  then  the  portion  of  fuch  child  or  chil- 
dren fhould  be  paid  to  .hem  in  twelve  months  after  the  death 
of  Thomas  Cotton^  or  as  f.)on  afterwards  as  might  be,   and   in 
the  mean  time,  the  faid  60/.  and  50/.  yearly,  or  the  intereft.  of 
their  portions  for  a  maintenance. 

DsLtne  Hejier  died   in    170^,   and   5\r  Robert  Cotton  in  D/r.  The  principal  of 
1712,  v/ithout  revoking  or  altering  the  ufes  of  the  deed  of  the  \-^"o  V°  ^ 
27th  of  y«/y,    1687,    leaving   feveral  children,    particularly  21,  to  daughters 
Thomas  Cotton^  his  then  eldeft  fon,  who  entred  upon  the  eflates  ^^  ^^  ^^  ^lar- 
limited   in   ufe  to  him  by  the  deed  of  July,  1687,  and  had   12 '^^l'':,,'"^^^^^- 
children  by  Philadelphia^    and,  being  minded  to  increafe  h^r  cent,  per  ann, 
jointure,  executed  a  deed-poll,  dated  the  3ifl  of  Jufy^  171^.,  from  the  death 
whereby  he  did  limit  the  capital  mefluage,  with  the  lands  and^he^p^y^^^^^^   ^* 
gppuvtenttnces  in  Lewenez^  and  feveral  other  lands  in  Denbigh-  thereof, 
Jhirty  whereunto  the  power  did  extend,   and  which  were  then     ^^®  intereft 
under  the  yearly  value  of  500/.  to  the  ufe  of  Philadelphia  and  cumulate  tiU  ?he 
her  affigiis,  after  his  deceife,  for  life,  as  a  further  increafe  of  portions  ai;e  pay- 
her  joniture  ;  and,  as  a  further  provifion  for  his  younger  chil-  ^ald'a^'^uaU  *** 
dren,  did  execute  another  deed-poll,   dated  the  i&  of  j/ugu/lf  for  it  is  given  a^ 
1714,  reciting  the  deed  of  the  27th  of  July,  1687,    and  that*  recompcnce  io 
of  the  3ifl  of  July,  1714,   and  that  he,   in  purfuancc  of  the  Jill .r^rinS^ " 
power  given  him  for  ra.fing  portions  for  youngei"  children,  did  becomcidue. 
charge  "he  refidue  of  the  mefTuages,  lands  and  premifles  com- 
prized in  the  indenture  of  the  27th  of  y^/y,  1687,  and  not  li^ 
pitted  by  the  faid  deed-poll  to  his  wife  ;  and  after  her  deceafe  did 
charge   the    feveral  premifles  and  appurtenants  therein  men- 
tioned, with  the  fum  of  675/.  for  the  portion  of  his  fon  5/^- 
then\  675/.  for  J ohn  Salijhury  Cotton 'y  675/.  for  Lynch  ;  675/. 
fqr  t)ie  plaintiff  Philadelphia  Bycot -,   675/.   for  the  plaintiff 
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Hiftir  Maria ;  675/*  for  Si^  Arabella  i  and  675  /•  for  Vmi 
fuch  portions  to  be  paid  to  fuch  children  as  fhould  have  at- 
tained 21  before  his  death,  within  one  year  after  his  death,  and 
to  fuch  child  as  fhould  be  under  21  at  his  death,  to  bgpaidf 
bis  fins  at  21,  and  to  his  daughters  at  21,  or  marriage,  which 
fhould  firft  happen,  the  refpe£tive  portions  to  be  paid  witb  interift 
at  five  per  cent,  per  ann.  from  his  deaths  to  the  pigment  thereof. 

Sir  Thomas  Cotton  died  the  12th  ofjune^  I7I5>  ^nd  appoint- 
ed Dame  Philadelphia  fole  executrix  of  his  will,  and  left  nine 
children,  Robert^  then  Sir  Roberty  Stephen^  John^  Lincb^  the 
plaintiffs,  and  alio  Vere. 

In  1 7 16,  Dame  Philadelphia  intermarried  with  Thomas  King^ 
£fq;  fince  deceafed,  and  by  the  death  of  Sir  Thomas  Cotton^  the 
plaintiffs,  and  alfo  John  Salifiury  Cotton^  became  intitled  to  their 
fhares  of  the  5000/.  with  intereft  from  18,  and  to  the  fum  of 
675/.  a  piece,  limited  to  them  by  the  deed  of  the  ifl  of  Aug. 
I7r4,  with  intereil  from  the  death  of  S\x  Thomas. 

Philadelphia  had  two  children  by  Mr.  King^  Thomas  and 
Cotton  King. 

In  1727,  Stephen  Cotton  died,  having  made  his  will,  and 
appointed  Sir  Robert  Salifiury  Cotton^  his  brother,  fole  executor 
and  reflduary  legatee. 

On  the  2ift  of  March^  1728,  John  Salifiury  Cctton^  being 
above  26,  died  inteftate  and  unmarrted^  having  received  very 
little,  if  any,  of  the  faid  fums,  and  adminiftration  was  granted 
to  Dame  Philadelphia  his  mother* 

About  Sept*  1730,  Fere  Cotton  died  inteftate  and  unmarried 
at  the  age  of  16,  having  received  very  little,  if  any,  of  the 
fliares  due  to  her  of  the  faid  feveral  fums,  and  adoiiniftration 
was  granted  to  Philadelphia  her  mother. 

Dame  Philadelphia^  Thomas  King  the  elder,  Lincb  Cotton^  and 
the  plaintiffs  came  to  an  agreement,  dated  the  2d  of  O^.  1734) 
whereby  Thomas  King  and  Dame  Philadelphia^  in  confideration 
that  the  plaintiffs  had  agreed  to  releafe  all  their  claim  on 
account  of  the  perfonal  eftate  of  Sir  Thomas  Cotton^  and  the 
rents  of  the  Denbighfiire  eftate,  received  by  Dame  Philadelphia 
after  her  marriage,  did  agree  to  convey  to  the  plaintiffs  all 
their  right  and  intereft  in  the  perfonal  eftate  of  yobn  Salifiury 
Cotton  and  Fere  Cotton. 

Thomas  Kingy  the  elder,  died  zhoutjanuary^  ^734-S>  ^a^* 
ing  bequeathed  his  perfonal  eftate  to  Dame  Philadelphia^  and 
appointed  her  fole  executrix. 

In  purfuance  of  the  agreement  abovementioned,  by  a  deed, 
dated  the  28th  of  MarcPf  X73S9  Philadelphia  affigned  to  the 
plaintiffs  all  her  parts  and  proportions  of  the  perfonal  eftates 
ofjohn  Salifiury  Cotton  and  Fere  Cotton^  which  were  vefled  in 
her.  To  hold  to  the  plaintiff's,  as  their  eftates  in  equal  fhares, 
and  appointed  them  her  attornies  to  receive  the  fame. 

The  plaiatiffs,  having  attained  the  age  of  18,  have  brought 
their  bill  againft  S\t  Robert  Salifiury  Cotton  and  the  truftees, 
praying  that  their  portions  may  be  raifed  and  paid  in  purfu- 
uncc  of  (he  deed  in  170I3L  an4  a}fo  the  675  /•  a  piece^  c^arg^ 
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on  thecftate  in  Henligh/hire^  with  intereft  from  the  death,  of 
Sir  Thomas  CotUny  and  alfo  for  the  plaintiifs  (hares  of  the  eftate 
of  John  Salt/bury  Cottony  with  intereft  from  his  age  of  21,  and 
alfo  for  their  fhares  of  the  eftate  of  Vere  Cotton. 

Lord  Chancellor :  It  is  admitted  in  the  caufe,  that  the  whole 
of  the  lands  charged  did  not  amount  to  above  500/.  per  ann. 
that  Fere  Cotton^  one  of  the  daughters  of  Sir  Thomas  Cotton^ 
died  at  the  age  of  16,  and  that  John  Salijbury  Cotton j  one  of 
the  fona,  died  at  or  about  the  age  of  27. 

The  firft  queftion  is,  WheUier  Sir  Thomas  Cotton  could 
charge  intereft  ? 

The  fecoiid  queftion,  Whether  he  has  fo  charged  it,  that  it 
may  be  annually  received,  or  whether  it  m'uft  be  accumulated 
and  paid  by  way  of  principal  fum  at  the  age  of  21  ? 

The  third  queftion.  Whether  the  fum  of  675  /.  was  tranf- 
miflable  at  the  death  of  Mrs.  Vere  Cotton  at  16,  or  finks  into 
the  real  eftate  for  the  benefit  of  the  reverfioner  ? 

As  to  the  firft  queftion,  I  am  of  opinion,  that  Sir  Thomas 
Cotton  could  charge  the  eftate  with  intereft,  for  where  there  is 
a  power  to  charge  an  eftate  with  a  grofs  fum,  it  like  wife  ini* 
plies  a  power  to  charge  it  with  intereft,  becaufe  it  may  be  ne« 
ceflary  that  intereft  fhould  be  given  by  way  of  maintenance, 
for  there  may  be  no  other. 

This  court  has  been  fo  liberal  in  their  conftruSion,  that 
they  have  charged  land  with  intereft,  even  before  the  portion 
bas  vefted. 

It  was  objeded  by  the  counfel  for  the  defendant  Sir  Rohert 
Salifiury  Cotton^  that  this  is  a  power  to  charge  an  eftate  in 
Yeverfion  only,  and  it  has  been  truly  faid,  that  this  court  has 
been  very  careful,  that  real  eftate  in  the  hands  of  the  heir  fliall 
not  be  overburthened. 

But  the  rule  does  not  prevail  in  the  prefent  cafe,  becaufe  it 
appears  by  the  fettlement  in  1687,  that  regard  was  paid  to  the 

Ereferyation  of  the  eftate  for  the  r§verfioner,  the  intention 
eiog  chiefly  to  make  a  large  provifion  for  younger  children, 
^nd  Sir  Thomas  Cotton  has  fubfequendy  charged  the  whole  va- 
lue of  the  eftate  for  portions. 

If  Sir  Thomas  could  therefore  exhauft  the  whole  eftate,  by 
/charging  of  principal  fums,  then  where  is  the  difference,  if 
)ie  exhaufts  it  by  charging  partly  intereft,  and  partly  prin-^ 
cipal,  or  by  principal  only. 

As  tp  the  fecond  queftion,  I  am  of  opinion  that  the  intereft 
pught  not  to  accumulate,  but  to  be  paid  annually,  for  whea 
|t  is  given  at  the  rate  of  5  per  cent,  the  natural  conftrudion  is, 
^hat  it  ihould  be  paid  annually,  and  becomes  due  every  day, 
for  it  is  given  as  9  rp^on>pence  in  the  mean  tinje^  till  ^b^  whether tp«- 
principal  is  due.  tion  charged  ^ 

As  to  the  third  queftion,  I  am  of  opinion  that  Mrs*  FenUml,  Iw  sWea 
Cotton's  a^SLre  of  6ys^'  ought  not  to  be  raifed,  but  ought  to  ^^^^^  g'j^*^ 
^nk  for  the  benefit  of  the  heir.  ^  or  by  wUl»  if  th^ 

It  is  fettled  now,  whether  the  portion  charged  upon  land  perfon  dies  be- 
bP  f  iy  W  yflti^  pr  withoutintcrcft,   by  deed  or  by  will,  if  the  Jy^uTirSiU 
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pcrfon  dies  before  the  age  at  which  it  becomes  ^ayable^  it 
fhall  (ink  into  the  eftate. 

o-^  "  Cu—  ^^^  ^^^^  ^^  ^^^^  ^'  ^^^^  ^  '^^''^-  5^8-  '^^^  ^^^"  much  relied 

a  Vcrn.  508.'  is  on  by  the  counfel  for  the  plaintiffs,  in  fupport  of  their  opinion, 
mtirely  m  fiakcn  that  the  principal  ought  to  be  raifed,  notwithftanding  the  death 

^r'iTitUftatcd  ^^  ^"-  ^'^^  ^'^"^«  ^^  ^^^  ^g^  °^  J^6;  in  that  cafe  Mr.  Vernon 
in  •  lur  Rcgifier,  ftatcs  it,  **  that  A.  dcvifed  4000/.  to  his  fon  to  be  paid  at  his 
which  was  cc  agg  of  2^^  and  intereft  in  the  mean  time,  and  he  to  have  a 
(^^anccUo  A  order  *'  maintenance,  and  direfts  the  4000/.  to  be  raifed  out  of  a  truft 
it  is  impoifibie  **  cttate :  The  fon  dies  utider  25,  held  by  Lord  Keeper  fVright 
thcfc  could  be     ic  jQ  be  a  vefted  legacy,  and  that  it  went  to  his  executors."    ' 

that  queftjon  in  «-,,  .  -  .*?•'  »•'«*!        i  s.  ■ 

thcc  ufc,  wnith       ^l^his  Cafe,  as  It  13  reported  in  the  books,  \i  an  authority  in 

tiie  book  ftates.    point,  but  I  have  ordered  the-Regifter  to  be  fearched,  and,'  as  it 

is  there  dated,  it   is  impoffible  it  could  be  made  a  queftion  m 

the  caufe  :  I  am  very  forry  to  firtid  that  tbe  reports  6i  (o  able  a 

man  fhould  be  fo  imperfe^,  and  come  out  in  this  manner. 

A  portion  givrn        Where  a  portion  is  given,  payable  at  a  certarin  age,    toon^ 

Itr«rtamf  e^    perfon,  and  if  that  perfon  dies,  limited  over  to  another,    with- 

»na  if  be  dies,  to  out  mentioning  any  age,   \Jvrhen  it  (hould  be  paid,    if  the  firft 

•Qotner,  without  dics  bcfore  the  time  of  payment,  it  vefts  in  the  fecond  imme- 

!^"?f  "thf  fi°ft   diately,  for  it  is  as  to  him  a  new  legacy, 

dies  before  the       The  cafe  of  Briun  V.  Brueitj  in  iVern.  439.  goes  a  great  way 

timcof  pajnienr,  ^q  ovcrcum  his  own  authority  of  Cave  v.  Cave^  and  as  it  is  re- 

f«cond  immc/i-    ported  in  Prec,  in  Chanc.  195.  is  exaftly  right.  The  cafe  was,  a 

•Lciy.  •«  term  created  by  a  marriage-fettlemeht  to  raife  3060/.   for 

'*  daughters  portions,   within  2  months  after  the  death  of  the 

**  furvivor  of  hufband  and  wife  :  The  daughter  of  the  marriage 

**  dying  at  the  age  of  5  years,  and  the  portion  being  t$  be  raifed 

**  out  of  land ^  it  ihall  not  bcraifed  for  her  adminiftrator,  but  the 

*'  intereftormaintenancethechild  wasintitledtOjfliall  be  raifed.*' 

*GiIb.LexPiat.       This  comes  extremely  near  the   prefent  cafe  :   There  is  an 

*f^-  authority  too  in   Lord  Cowper  exactly  in  point:  The   cafe  of 

i^Ux'vt^n'    *  *r<^^rnay  v.  Tournay^  Prec,  in  Chan.  290.  *'  There,    by  mar- 

424.  is  aa  ano-  **  riage-fettlemcnt,  a  term  is  created  for  raifing  400/.  a  piece 

TolTnTrd^i^kt  **  ^^^  younger  children,  to  be  paid   them  within  a  year  after 

declared  he        '^  ^hc  father's  death,  and  with  intereft  from  his  death  ;  one  of 

/hou':d  lay  no     ««  the  children  dies   after  the  father,  but  within  a  year  after  his 

^refs  upon  it.      ^c  ^^^^^^  ^j^g  portion  not  being   raifed  ;  held  by  Lord  Couper^ 

**  that  it  (hould  fink  in  the  inheritancey.and  not  be  raifed  for  the 

*'  benefit  of  its  reprefentative."  Jackfonv.  Farrand^  2  Vern.  424. 

is  quite  an  anomalous  cafe,  and  I  lay  nofort  of  ftrefs  upon  it. 

There  will  ftill  a  queftion  remain  as  to  the  intereft  of  Mrs. 
Vere  Cotton. 
Where  there  is  a  I  am  of  opinion,  as  there  was  a  power  of  charging  intereft, 
ing^*interdirft'  ^^^  ^^  ftould  be  confidered  as  maintenance,  for  giving  of  in- 
ihail  be  confider-  tereft  is  the  fame  thing  as  giving  an  exprefs  maintenance,  and 
«d  as^ maintc-  whoever  has  maintained  the  daughter,  will  be  intitled. 
If  a  younger  bro-  ^^  ^^  ^^^  ^^^  years  Mr.  John  Salifbury  Cotton  lived  with  his 
thcr  has  a  pro-  brother,  if  Sir  Robert  Cotton  infifts  upon  it,  I  cannot  help  allow- 

Vitioii  under  a 

fcttlcrmrnt,  and  and  live&  with  the  elder,  whofe  eftate  is  char|;ed  with  the  portion^  bo  Audi  have  an  al- 
lowance for  this  maintenaoce  out  of  the  inteieft  due* 


ing  him  fomethlng  for  maintaining  him  fo  long,  for  if  a  young- 
er brother  haaa  prqvifton  under  afettle'mfcjiit,  and  lives  with 
the  elder,  who  is  intitled  to  the  eftate  fo  charged,  heihzW  have 
an  allowance  for  his  maintenance.  In  this  C2i{e  his  Lor tijhif^ 
direded  Sir  i2^^^r/'s  allowance  for  the  maintenance  to  be  paid 
out  of  the  intereft  due  to  Mr.  Jcbn  Salijbury  Cotton^  upon  his 
fliareof67s/. 

Hh  Lordftnp  declared,  that  Mr^^Vire  Cotton  dyin^  before 
fuch  time  as  her  portion .becofines  payable,  the  principal  fum 
of  675/.  ought  not  now  to  be  raifed,  but  muft  fink  into  the 
eftate  charged  therewith,  for  the  benefit  of  the  defendant  Sir 
Robert  Salijbury  Cotton  the  heir  at  law,  Jtnd  did  therefore  order 
the  plaintiff's  bill,  as  far  as  it  feeks  to  have  the  675  /.  raifed 
"  for  the  portion  of  Mrs.  Vere  Cotton^  to  be  difmifled., 
'  And  as  to  the  reft  of  the  canfe,  decreed  that  it  be  referred  to 
the  Maftcr  to  take  an  account  of  what  is  due  to  the  plaintiffs 
for  their  original  portions  of  675/.  apiece  under  the  deed  of  the 
27th  of  July  1687,  with  intereft  for  the  fame  at  5/.  per  cenU 
from  the  death  of  Sir  Thomas  Cotton, 

An  account  was  dire6ted  to  be  taken  likewife  of  what  is  due 
for  the  (hare  of  Mr.  John  Salijbury  Cotton^  of  the  fum  of  5000/. 
provided  for  the  pprtions  of  the  younger  children,  under  the 
marriage  fettlement  of  1.701,  with  intereft  to  be  computed  af- 
ter the  rate  of  ^per  cent,  from  the  time  of  John  Salijbury  Cotton*^ 
attaining  the  age  of  21,  except  when  he  was  maintained  by  his 
brother,  and  then  the  maintenance  to  be  ftt  againft  the  intereft. 
And  Ht  appearing  there  was  no  maintenance  for  Mrs.  Vere 
Cotton  during  her  life,  except  the  intereft  direcSed  by  the  deed 
of  1687  ;  bis  Lordjhip  declared,  that  a  reafonable  allowance- 
fliould  be  made  for  her.  maintenance  during  her  life,  equal  to 
-    the  intereft  of  her  portion  of  675/.  at  5  per  cent,  from  the  death 
of  Sir  Thomas  her  father^  and  did   therefore  decree  the  feveral 
fums  before  mentioned  (Mrs.  Vere  Cotton^s  (hare  of  the  5000/. 
excepted)  to  be  naifedby  fale  of  the  lands  and  premiflTes,  com- 
prized in  the  deed  of  the  ift  dt  Jug.  1714,   fubjedi  to  the  join- 
ture of  lady  Philadelphia  j  and  out  of  the  money  arifing  by  the 
fale,  he  decreed  that  the  plaintiffs  Should  be  paid  their  original 
portions  of  675/.  together  with  intereft  for  the  fame  as  afofc- 
faid,  and  as  to  the  portion  of  675/.  given  to  John  Salijbury  Cot- 
ton^  he  ordered  that  the  fame  be  divided  into  ten  equal  parts. 

And  as  to  what  Qiall  be  found  due  for  the  fliare  of  John  Salt/'- 
hury  Cotton  in  the  5000/.  ;f)rovided  by  the  fettlement  of  the  17  th 
of  Juiy  1701  ;  it  is  decreed  that  the  fame  be  raifed  by  mort- 
gage, or  fale  of  part  of  the  eftate  charged  with  thefe  portions, 
fubjcd  10  lady  Philadelphia's  jointure. 
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aBar.Rep.1136,  At  the  Rolls,  I739, 

A  Eq.  or.  Abr.  ^iSr^ff  V.  HiikbinfinM 

Cafe  262.  ^OHM  Cutler^  by  his  will  devifed  the  income  and  produce 
7.  C  by  willde-  J  of  iQOoL  Soutb-fio  ftock  to FnemanCutler  for  life,  and  gave 
▼ifei  the  produce  him  a  powcr  to  dlfpofc  of  400/.  thereof,  by  any  writing  figned 
fiJkto  F. c. for  ^"  ^^^  prefenCe  of  three  credible  witnefles,  and  in  cafe  Freeman 
life,  and  gave  Cutkr  made  no  fuch  appointment,  he  devifed  the  400  /•  over 
Sf*  fiT"  ?  ^^  *  charity  :  Freeman  Cutler  made  his  will,  and  thereby  gave 
tfa«m»f%y»y  f<^veral  legacies,  and  then  devifes  the  reft  andrefidue  of  his  per- 
writing  figned  ia  fonal  eftate  among  his  neareft  relations  :  Tbequejiion  was^  H^be^ 
?^>ndrX^  lA^r  this  400 1,  pajfedbjtbat  devijerfthe  refidue^  and  was  a  gnd 
UF.C.  made  no  execution  of  the  power. 

appointment,  the 

400/  was  devifed  over  to  a  charity. 

F.  C.  trade  bis  will,  gave  feveral  legacies,  and  then  devifes  the  refidue  of  his  perfimal  e0ate  amongft 
his  neareft  relations  j  held  to  be  no  execution  of  the  power,  and  that  the  40#A  did  notpafi  by  tbedevift 
•f  the  refidue. 

Parol  evidence  not  allowed  to  prove  F.  C/s  iBteat  to  difpofe  of  the  400/. 

Parol 
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fardi  evidence  was  offered  to  prove  it  was  the  intent  of  /!r/^- 
fnan  Cutlery  that  the  400/.  fhould  be  difpofed  of  by  his  will> 
but  was  not  allowed. 

Ths  Majler  of  the  Rollsy  though  he  acknowledged  a  man 
might  execute  a  power  or  appointment,  without  particularly 
reciting  it,  yet  here  he  held  this  wa$  not  an  execution  of  the 
power,  but  the  400  A  muft  go  over  according  to  the  will  of  the 
firft  teftator. 

Jugujl  the  I  ft,  1744. 

£;r^^/«  George  Cafwall;  In  the  matter  of  John  Cafwall^  a 

bankrupt. 

SI R  Giorgt  Cafwally  the  father  of  the  petitioner,  and  the  Cafe  263. 
bankrupt,  furrendred   a  copyhold  eftate,  lying  at  Wood^  A  perfon  may 
ford  in  Efexy  to  mHiam  Billersy  and  another  perfon,  to  the  ufe  t,TtS)ut'rnitiS 
of  the  wife  of  Sir  George  Cafvoalliox  life,  and  after  his  death,  to  it,  but  ncceflaij 
pay  the  rents  and  profits  of  all  his  children  equally,  and  then  iKihould  roea- 
in  truft  to  fuch  ufe  or  ufes  as  Sir  George  fliall  by  deed  or  will  Xhhcdf? 
appoint,  and  for  want  of  fuch  appointment,  then  to  his  fon  poiea  •i, 
John  Cafwall  and  his  heirs. 

Lady  Cafwall  is  dead,  and  SvcGeorgt^  upon  the  26th  of  Aug, 
1742,  makes  his  will  in  the  prefence  of  three  witnefles,  in 
which  there  is  the  following  claufe,  •*  As  to  all  the  reft,  refi* 
^*  due,  and  remainder  of  my  efFeds,  real  and  perfonal,  of  what 
•*  nature,  kind,  or  quality  foever,  I  give  to  my  fon  George 
^<  Cafwally  in  full  bar  and  fatisfadion  of  what  he  may  claim 
«*  by  virtue  of  the  cuftom  of  London^  or  otherwife.'* 

The  teftat^rdied  foon  after,  and  ybbn  Cafwall  at  the  time  of 
making  the  will  was  dead. 

George  Cafwall  hy  his  petition  prays,  iihziXhomas  Clifford  tht 
affignee  of  the  eftate  and  effeds  of  John  Cafwall^  under  the  fe- 
parate  commiffion  of  bankruptcy  ifiued  againft  him,  may  take 
a  proper  conveyance  of  the  copyhold  lands  at  Woodford^  in  the 
petition  mentioned  from  the  commiiSoners,  and  that  he  might 
thereupon  duly  furrender  and  pafs  the  fame  to  the  petitioner 
and  his  heirs,  or  as  the  petitioner  (hould  diredl  and  appoint. 

Mr.  Browjiy  who  wascounfel  for  the  petitioner,  infifbed,  that 
Sir  George  Cafwall  hzd  by  will  made  a  proper  appointment  to 
the  petitioner,  and  that  the  affignees  under  the  commiffion 
againft  John  Cafwall  the  eldeft  brother  of  the  petitioner,  ought 
to  deliver  the  pofleffion  accordingly :  He  cited  Lord  Ferrers's 
cafe,  and  Bainton  v.  Ward^  April  the  24th,  1741,  to  ihew  the 
prefent  js  like  thofe  cafes,  becaufe  Sir  George  had  a  power  to 
difpofe  of  it  abfolutely.  That  it  ought  to  be  confidered  as  an 
intereft  or  eftate  in  Sir  George  Cafwall^  and  not  as  any  part  of 
the  eftate  of  John  Cafwall^  and  compared  it  to  the  cafe  of  Carr 
V.  Ellifony  April  the  6th,  1744,  where  Mr.  Carr  by  his  will  de- 
vifed  his  eftate  in  general  words,  without  particularizing  the 
copyhold,  and  yet  held  by  Lord  Cbaneellor  that  it  pafled. 

Mr. 
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Mr.  Attorney  general  for  the  creditors  of  John  Cafwatl^  wlio 
became  a  bankrupt  in  1741,  faid,  the  cafes  cited  by  Mr.  Brwm 
were  not  applicable,  becaufe  there  the  power  was  a&ually  exe- 
cuted. 

Lord  Chancellor  :  The  cafe  of  Lord  Ferrers  is  a  very  extraor- 
dinary determination,  becaufe  the  known  rule  of  law  is,  that  if 
a  power  is  executed,  the  perfons  take  by  virtue  of  that  power 
only,  and  not  under  the  appointer,  for  when  he  has  once  ap- 
pointed, he  has  nothing  more  to  do  with  the  eftate,  and  there- 
fore they  need  not  derive  through  him. 

The  inference  from  the  circumftance  of  the  fon's  being  a 
bankrupt  is  not  to  be  regarded,  for  I  muft  make  fuch  conftruc<- 
tion  2i%\fJohn  Cafwall w^s  living,  and  no  bankrupt. 

The  queftion  is.  Whether  this  be  a  good  execution  of  the 
power?  What  a  court  in  a  judicial  way  may  do,  is  another 
matter  ;  but  in  this  fummary  way,  as  I  am  at  prefent  advifed, 
I  am  of  opinion  it  is  not  a  good  execution  of  the  power. 

The  material  thing  is  the  limitatian  over  of  the  copyhold  in 
the  furrender ;  what  is  the  efFed  o^  that  ?  Why,  there  is  an 
eftate  a<9ually  vefted  in  John  Cafwally  and  nothing  but  an  apt. 
pointment  executed  could  deveft  it  out  of  him  ;  and  this  would 
have  been  the  conftru6tion  if  it  had  been  a  legal  eftate,  and 
though  it  is  a  truft  eftate,  yet  in  this  court  ought  to  be  con- 
fidered  and  conftrued  in  the  fame  manner,  and  therefore  is  00 
more  than  an  eftate  for  life  to  Sir  George  Caftvall^  remainder  in 
fee  to  John  Cafwall^  fabje(^  to  be  defeated  amd  opened,  on  a 
proper  appointment,  by  Sir  George  CafwaU, 

Though  a  man  may  execute  a  power  without  reciting,  or 
taking  the  leaft  notice  of  the  power,  yet  it  is  neccffary  hefhould 
mention  the  eftate  which  he  difpofes  of,  and  muft  do  fuch  an 
a^  as  fliews  he  takes  notice  of  the  thing  which  he  had  a  power 
to  difpofe  of.  ' 

Sir  George  Ca/wall  had  other  lands  on  which  the  devife  (0 
George  Cafwall  might  be  fatisfied. 
TrtehUhnii  If  a  man  devifes  all  his  lands  and  tenements,  only  freehold 
rieTiTecf^H  his  ^^^^  ^ill  pafs,  and  not  copyhold  ;  yet  if  he  has  nothing  but 
lands,  and  not  copyhold  lands,  they  fliall  pafs  :  So  where  freehold  lands  and 
copyhoW,  uniefs  leafehold  lands  are  devifed,  if  there  are  no  other  than  leafehold 
BMh  n^bu*w-  lands,  they  fhall  pafs  by  the  words  lands  and  tenements. 
pyhoid.  But  here  is  nothing  that  is  at  all  defcriptive  of  the  thing 

«'!^hw'*"^  which  Sir  George  Cafwall  had  a  power  to  difpofe  of,  bat  whit 
wiU  pafs  by  the  **  applicable  to  other  eftates  of  which  Sir  George  was  feifed^  and 
w<»rds  ujkM  4U   of  which  he  could  equally  difpofe. 

I  do  therefore  order  the  petition  to  be  difmifled . 


(B)^ 
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i^)  iS)f  t\^t  rtgl^f  (irecttcton  of  a  potoer,  ann  \x^%tiz  {}}z  x^u 
feet  of  it  toil!  be  fttppUeo. 

jN'ovmbef  the  12th,  1739. 

^ifrvo'  V.  Hervey.  ^69.  pi.  20,21, 


22. 


TpDfFJRD  Hervey  the  father,  by  a  fettlemcnt  made  on  Cafe  264. 
•t-*  his  own  marriage  with  his  firft  wife,   the  mother   of  the  it  was  agreed  in 
defendant  Michael  Hervey  the  fon,  was  tenant  for  life  of  the  fa-  ^/ooo"^"^^^^^^ 
mily  ^(late,  which  W4$  very  large,   with   a  power  to  make  a  portion  paid  to 
jointure  on  a  fecond  wife  of  600/.  perann,  remainder  in  tail  to  ^^^  father  of  the 

u'     n  n.         i     ..\^       r  defendant,on  hit 

his  firft  and  other  fons.  marriage,  that 

he  fhould  be  put 
into  immediate  pofTe^on  of  part  of  the  eftate  $  and  at  to  the  remainder,  it  was  to  be  fettled  on  the  father 
for  life,  with  a  power  for  him  to  maka  a  jointwre  of  foch  of  the  landt  as  he  thought  proper,  not  exccedin| 
^00  /.  per  ann,  remainder  to  the  fon  in  tail,  remainder  over,  and  the  fettlement  was  made  accordingly. 

On  the  marriage  of  the  defendant  the  fon,  it  was  agreed  that 
a  recovery  (hould  be  fuffered,  to  bar  the  ufes  of  the  former  fet- 
tlement ;  that  in  confideration  of  5000  /.  part  of  the  portion 
paid  to  the  father,  the  defendant  (hould  be  put  into  immediate 
poileflion  of  part  of  the  eftate,  and  as.  to  the  reft  it  was  to  be 
icttled  on  the  father  for  life,  with  power  for  him  to  make  a 
jointure,  of  fuch  of  the  lands  as  he  thought  proper,  not  ex- 
ceeding 606  /.  per  ann.  remainder  to  the  fon  in  tail,  remainder 
over,  and  the  fettlement  was  made  accordingly. 

Hervey  the  father,  before  his  marriage  with  the  plaintiff  his  By  a  deed  of  the 

•  fecond  wife,  whofe  maiden  name  was  Mary  Carteret^hy  his  deed,  sthof  ^1^1725, 

•  dktcd  the  5th  o{  May  1725,  conveyed  alF  the  premiffes  in  the  ^^;';^^'f^^/jj^ 
fettlement  contained,  limited  to  him  for  life,  of  the  yearly  va«  marliagewith 
luc  of  goo  /.  to  truftees,  in  trujl^  in  the  firft  place,  to  pay  200  /.  ^^^  plaintiff  his 
clear,  as  pin-money,  to   the  intended  wife  during  the   cover- ^gy^^jj^^^Jg®". 
ture  ;  and  upon  this  further  truft,  if  (he  furvive  her  hufband,  9oo/./>fra«w. 

■  to  pay  the  plaintiff  ?oo /.  perann.  rent-charge  to  his  wife  for  t«t[uftecs,  in 

«_        .    •  %       ^  •       I        J    i-       J  ^  1       ^t-  h.        ^  truft  to  pay  ioo/. 

her  jointure,  and  to  permit  the  defendant  to  take  the  profits  of  ^.i^jrwy^. 
'    the  eftate,  provided   he  did  not  interrupt  her  in  the  receipt  of  monev  to  the  in- 
of  the  300  /.  per  ann.  which  was  declared  to  be  in  bar  of  dower  ^^^^^^^^^{^^ 
q{  the  wife,  or  of  any  jointure  on  any  other  land,  to  pay  her  300/! 

per  annum    rent- 
charge  for  her  jointure* 

•  > 

The  marriage  took  effeft. 

By  a  fecond  deed  Hervey  the  father  gives  his  wife  another  After  marriage, 
300/.  per  ann.  clear,  as  a  further  provifion  by  way  of  jointure.    ae^^'^yvlTi"? 

another  300/. 
p:r  ann.  dear. 

Vol.  I.  O  o  And 


3y  a  deed  of  the  And  bjT  a  deed  of  the  15th  of  January  ty^t,  a^  d  fuftfeef 
15th  oijan,  proviiion  for  the  wife,  and  in  execution  of  the  power,  Hervef 
tbeVprovifion7or  ^^^  father  conVeyed  all  the  faid  premifles  to  the  fame  truftees 
the  wife,  and  in  in  the  former  deed,  to  raife,  during  the  joint  lives  of  the  buf* 
exfcutionoftbc  \^^^^  and  wife,  the  further  fum  of  100/.  per  ann.  for  pin- 
vejl"ii  the  ^d  money,  and  the  neat  fum  of  600  /.  pir  ann.  as  a  provifion  fol' 
premiiTes  to  the  faer  in  cafe  (he  furvive  her  huiband,  in  bar  of  all  other  pro- 
fame  truftees  to  yj^Q^s  before  made :  and  in  this  fettlcment  is  the  following 

raife  the  fuither    ,      -  ,       -        '  & 

fum  of  100/.      declarato/y  claufe  : 

for  pin  money, 

and  the  neat  fum  of  6oo  /.  per  ann.  as  a  provifion  for  her  in  cafe  file  furvire  her  hufband,  ia  bar  of  «U  other 
provifions  before  made  ;  and  in  the  fettlement  is  the  following  declaratory  claufe :  <'  It  it  hereby  deda^w 
"  ed  and  agreed,  by  and  between,  &c,  that  it  is  the  intention  of  this  deed^  and  of  the  preceding  ones^ 
**  Xxi  fccure  a  jointure  to  his  then  wife,  nor  exceeding  600  /.  ftr  ann  *' 

The  plaintiff  having  forvived  her  hulband,  brings  her  bill  againft  his  fon,  tnd  the  tnifteei  under  the 
fcvcrai  deeds,  to  have  the  benefit  of  thefe  provifions,  all  or  fome  of  them* 

The  defendant  and  the  tiuAees  decreed  to  convey  to  the  plaintiff  a  jointure,  not  exceeding  600/  per  ami, 
but  to  be  made  liable  to  taxes,  repairs,  &c  and  to  hold  and  enjoy  the  fame  againft  the  defendant,-  &€, 
duxiog  her  life* 

**  It  IS  hereby  declared  and  agreed,  by  and  between  all  the 
«'  parties  to  thefe  prefents,  that  it  is  the  intention  of  thii  decd^ 
**  and  of  the  preceding  ones,  to  fecure  a  jointure  to  his  theii 
*'  wife^  not  exceeding  600/. ^rrtf««," 

No  recovery  was  ever  fuffercd  in  purfuancc  of  the  agreemcn* 
made  on  the  fon's  marriage. 

Mrs.  Mary  Carteret^  now  Hirvey^  furvived  her  hufband,  jind 
has  brought  her  bill  againft  his  fon  Michad  Hervey^  and  the 
truftees  under  the  fevcral  deeds,  to  have  the  benefit  of  thofc 
provifions,  all  or  fome  of  them. 

Lord  Chancellor:  The  firfl:  thing  to  be  confidered  is  the  con- 
flruaion  of  the  power  under  the  deed,  between  Edward  and 
Michael  tlarvey^ 

It  is  very  plain  that  this  was  a  power  in  Edward  Hervey  to 
fettle  a  jointure  upon  any  after  wife,  and  fo  toties  quoties  upon 
any  fubfequent  marriage  5  it  is  a  power  likewife  to  fettle  and 
aflurc,  that  is,  to  convey  a  legal  eftate  j  but  then  it  is  limited 
in  point  of  value,  for  he  could  not  fettle  all  the  manor,  but 
only  fo  much  as  would  amocrnt  to  600  A  ayear^  and  that  only 
during  the  natural  life  of  fuch  wife. 

It  is  very  certain,  nor  is  it  denied  by  the  plalntrff>  counfel, 
that  Mr.  Edward  Hervey^  in  point  of  law,  could  notj  by  virtue 
of  this  power,  fettlt;  an  annuity  clear  of  taxes  upon  any  after 
marriage,  by  way  of  provifion  for  the  wife.  * 

Let  us  then  confider  in  what  manner  Mr.  Edward  Hervej  has 
executed  this  power. 

In  the  firft  place,  he  conveys  all  the  lands  which  were  fubjeft 
to  the  power  to  truftees,  not  to  the  intended  wife,  for  raifiii  a 
K:\t2iX  y:o  I  per  ann,  ^ 

^y  the  fecond  deed,  to  raife  300/.  more,  clear  of  taxes,  l^c. 

And  by  the' third  deed,  he  recites  that  he  intended  only  to 
iecure  to  her  600  A  per  ann,  and  no  more,  by  all  thofe  deeds. 

Now  upon  thi«;  ftate  it  appears  to  me,  that  the  execution  of 
the  power  is  abfolutcJy  void  iii  kw  and  equity. 

■^  F«r 
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For  thfe  po#er  is  to  fettle  lands  for  a  jointure,  or "  provifion, 
^ot  exceeding  600  /.  per  ana*  and  he  has  fettled  900  /.  perann. 

The  ^oxAs  jainturej  or  provifion^  arc  fynonymous  terns;  but  A  conTcyance  to 
this  is  a  conveyance  to  truftees,  which  is  in  point  of  law  bo  *nakc  a  jointure 

^      ^  ^      '     r        l  i_^t  »    ought  to  be  to 

jointure;  for,  to  make  it  fo,  the  conveyance  ought  to  be  t$  tbe  the  wife  hetfc^ 
wife  herfelf.  and  not  to 

Mr.  Edward  Hervey  too  has  conveyed  %  clear  eftate  of  600/.  *^"*««»' 
per  ann.  which  is  like  wife  contrary  to  the  power. 

As  this  is  undeniably  void  in  law,  confider  how  it  will 
ftand  in  equity,  and  I  fay  it  is  void  there  too  ;  but  when  I  fay 
void  there,  I  do  not  mean  that  this  court  will  not  go  as  far  as 
j>offible  to  fupply  a  defeft  in  the  execution  of  fuch  a  power. 

In  the  prefent  cafe,  neither  of  the  parties  can  poffibly  have  Aco«rtofcquit3^ 
what  was  originally  intended  them  by  the  power;  for  in  refpeS  fea\ve«cccut?on 
of  Mr.  Mkhael  Harvey^  the  defendant,  it  is  contrary  to  what  of  powers,  as 
was  ftipulated  between  him  and  his  father;  for  here  is  a  clear  ^*"  *"  ^*  "(^ 
i-ent-charge  iffuing  out  of  his  eftate,  inftead  of  being  fubj eft  dj^^°3aVov'iI 
to  taxes,  ^c.  and  in  refped  to  the  plaintiff,  there  is  not  what  Hon  for  a  Wife, 
was  ftipulated  for  her,  becaufe  the  power  will  not  extend  to ''^ ' V*/**"' *** 

■^ ,  ,        '       •  *  purchafers  or 

give  a  clear  rent- charge.  creditors 

It  has  been  rightly  obferved  by  the  bar^  that  a  court  of 
equity  will  fupply  a  defeflive  execution  of  powers,  as  well  in 
the  cafe  of  younger  children  and  a^provifion  for  a  wife,  as  in 
favour  of  purchafers  or  creditors. 

But  the  counfel  for  the  defendant  infift,  that  this  relief  is 
applicable  only  to  a  wife  unprovided  for,  and  that  here  the  wife 
is  provided  for  by  the  fettlement  previous  to  the  marriage. 

But  as  the  whole  which  has  been  done  in  this  cafe  is  direftly 
contrary  to  the  power,  flie  muft  be  looked  upon  as  a  wife  un- 
provided for. 

The  cafe  of  f  ^mtth  and  AJhton^  i  Cha.  Ca.  263.  and  Toilet  and  ♦  Rep.  temp. 
•Toilet^  2  Wms,  489    before  the  late  Sir  Jofeph  Jekyll,  fuificientiy  ^'"^^^  ^73- 
prove,  that  where  powers   are  defeftively  executed,  this  court  3Saik.  aV?-* 
will  fupply  them  notwithftanding.  2  frccm.  308, 

Upon  thefe  authorities,  and  many  more  which  might  be 
mentioned,  there  can  be  no  doubt  but  if  a  tenant  for  life,  who 
.has  fuch  a  pov/er,  docs  after  marriage  execute  the  power  tho* 
defeSfively'fytt  it  (hall  be  fupplied. 

I  am  of  opinion  here,  that  the  wife  cannot  have  what  was 
ftipulated  for  her,  previous  to  her  marriage,  carried  into  exe- 
cution  ;  for  if  I  fhould  fo  decree,  it  would  be  breaking  in 
upon  the  agreement  under  the  deed  between  Edward  and 
Michael  Harvey. 

Then  taking  it  upon  this  footing,  (he  muft  be  confidered  as 
a^wife  unprovided  for;  and  if  fo,  (he  is  clearly  infilled  to  the 
relief  of  this  court,  according  to  the  authorities  before  men- 
tioned. This  cafe,  in  fome  refpe(9s,  difFt?rs  from  any  other 
that  has  been  cited,  viz.  Bath  and  Mountague^  SeleSf  Ca,  in 
Chanc.  55.  2  Ch.  Rep.  417,  ^c.  becaufe  in  them  there  was  a 
provifion,  but  a  defefiivc  one.  * 

Then  it  falls  pretty  much  within  the  rulesof  a  wife,  or  child 
unprovided  for,   by  defedlive  provificns,   under  a  will ;  and  to 

O    o    2  '^^N?^ 
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this  putpofc  the  cafe  of  PPetks  and  C/r»,  decreed  by  Lord  Cottjfel^ 
1717^  is  applicable. 

Onereafon  that  weighs  greatly  with  me  in  the  decree  I  am 
going  to  make,  is  this,  That  if  the  wife  had  claimed  the  booh 
per  ann.  without  fetting  forth  any  confideration,  but  merely  as 
a  voluntary  gift  from  herhufband,  there  is  no  doubt  but  the 
court  would  have  given  it  her,  and  it  would  be  very  abfurd  to 
fay,  that  becaufe  (he  fets  forth  in  her  bill,  a  valuable  conlider- 
ation  for  a  part,  therefore  fhe  fhall  iofe  the  whole. 

If  there  had  been  any  proof  in  this  caufe  of  her  ufing  unwar-* 
rantable  means  to  infmuate  herfelf  into  the  favour  of  an  old 
man,  and,  by  impofing  upon  his  weaknefs,  had  gained  any  thing 
clandeftinely,  it  might  have  had  fome  weight ;  but,  in  the  prefent 
cafe,  there  is  not  fo  much  as  afuggedion  of  this  kind,  and  be* 
fides  too,  (he  brought  a  confiderable  fortune  in  marriage. 
♦  10  Mod.  463.  The  main  argument  in  Lord  Coventry^  ♦  cafe  was,  that  there 
Crm  J^cp.  312.  ^j^5  ^  non-execulion  of  the  power,  but  there  has  always  been 

pj.  xox.  6  Mod.        ..-.     ri-        1  ^  '.  J       J   r  XI- 

la.  Giib  Eq.     a  diftinction  between  a  non-execution,  and  a  defective  execu- 

Rep.  160.         tion  of  a  power. 

6t«.^q6.*"*'  ^^^^  '^^  declaratory  claufe  in  thelaft  deed  has  fupplied  any 
defeds  that  might  be  in  the  former,  and  the  natural  confequence 
of  this  is,  that  the  parties  waive  all  benefit  which  might  accrue 
to  them  from  the  other  fettlements,  and  are  contented  with  the 
provifion  that  is  mad^  purfuant  to  the  power. 

That  claufe  which  impowers  the  fon  to  hold  the  eftate,  pro- 
vided he  pays  600/.  per  ann.  neat  to  the  truftees  for  the  wife,  is 
not  within  the  power,  and  confcquently  void,  and  no  convey* 
ance  can  be  purfuant  to  the  power,  but  what  is  to  the  wife  htr- 
ftlf  only. 

I  mult  therefore  decree  that  Michael  Harvey^  and  the  other  de- 
fendants the  truflees,  do  convey  and  aflure  to  the  plaintiff,  a 
jointure  not  exceeding  600/.  per  tf»».  and  that  the  Mafierfhal^ 
out  of  the  manor  fubjedl  to  the  power,  take  fuch  lands  as  fhall 
be  iufHcient  for  that  purpofe,  but  to  be  made  liable  to  taxes, 
repairs,  ^c,  in  the  fame  manner  with  other  landed  eftates,  and 
the  plaintiff  to  hold  and  enjoy  the  faid  lands  againfl  the  de- 
fendant, and  all  other  perfons  during  her  life. 

This  caufe  was  reheard  on  the  21ft  oF  "July^  174O. 

herd  Clamellor        Nlv.  N^e/  council  for  the  defendant  iW/VW/ //frv^ry  argued, 

ct^L??o)n"fT^    That  as  the  portion  which  the  plaintiff  brought  in    marriage^ 

opinion,  crnfir-  was  Only  2000 /.    that   the  fcttlemcnt  of  ^00  L  per  annum  is 

wed  his  decree    much  more  than  adequate  to  that  fortune. 

"*'*''*'  He  infifted  that  the  firft  fettleraent  is  fuch  an  appointmenti 

bcth  in  law  and  equity,  as  is  a  full  and  abfolute  performance 
of  the  power  rcferved  under  the  fettlement,  made  upon  the 
marriage  of  the  defendant  Michael  Harvey ^  and  therefore  that 
the  fccond  deed,  executed  after  the  marriage  of  Edward 
Hervey  with  the  plaintift',  ought  to  be  conCdered  as  merely 
voluntary. 

The  cunveyanceto  the  intended  wife  under  the  firft  deed,  was 
to  tfuittcs  *,  viViais  \ite,v\  oVy:t\.^^  vVi*.;.  it  ou^ht  to  have  been  a 
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Ugal  conveyance  ^f  a  legal  eftate  to  the  wife  her(elf,  and 
therefore  the  conveyance  to  truftees  improper. 

To  which  I  anfwer,  that  by  the  power  the  father  was  to 
have  a  liberty  of  making;  fuch  a  jointure  or  proviiion^  as  did 
riot  exceed  the  rents  and  profits  of  an  eftate  of  600/.  per  an,K 
and  tho',  as  an  exprefs  eftate  has  not  been  limited  to  the  wife 
herfelf  for  life,  it  is  not  properly  a  jointure,  yet  in  this  court, 
by  way  of  provifion,  it  may  be  conftrued  a  due  performance 
qf  the  power. 

For,  Firfi^  It  is  a  good  execution  of  the  power  at  law. 

Secondly^  If  not  good  at  law,  it  is  certainly  in  equity. 

Under  the  deed  of  1725^  it  was  agreed  between  Edward 
JRervey  the  fat^her,,^  and  his  intended  wife  the  pla^ptifF,  that  af- 
ter the  rent- charge  of  300/.  a  year  out  of  an  eftate  of  600/.  a 
year,  the  refidue  of  the  rents  and  profits  (hould  go.  to  his  fon 
the  defendant  Michael  Hervey* 

Therefore^  as  thefe  are  parties  able  to  contraft  in  a  court 
of  equity,  this  muft  be  confidered  as  good,  by  way  of  agree- 
ment, and  any  further  addition  which  the  wife  had  after  the 
marriage,  muft  be  conflderej  merely  as  a  bounty,  and  for  (0 
much  flie  is  only  a  volunteer. 

He  cited  Scroop  and  Offky  in  the  Houfe  of  Lords  the  24th  of 
March  1735-6,  in  order  to  fhew,  by  that  cafe,  that  the  court, 
where  a  wife  is  provided  for  before,  will  not  aid  and  affift  the 
defective  execution  of  a  power   under  any  fecond  fettlement. ' 

1  do  likewife  infift,  that  the  truftees  were  equally,  truftceg 
for  Mr,  Michael  Hervey  the  fon,  as  for  the  w'xit  oi  Edward 
Hervey  the  father,  and  that,  as  the  eftate  wajs  then  out  of  the 
father  and  in  the  truftees,  if  they  had  conveyed  according  to 
the  truft,  it  would  have  beeo  no  breach  of  their  iduty. 

The  fecond  fettlement  gives  a  rent-charge  of  6oo7.  a  year^ 
which  is  bad  in  fubftance,  becaufe  it  is  impofiible  an  eftat^ 
of  600 1,  per  ann.  in  land,  can  produce  a  neat  fum  of  600/. 
and  where  a  perfon  has  exceeded  all  bot^nds  of  his  power,  I 
do  not  know  that  this  court  hath,  in  any  inftance,  reduced 
that  excefs  within  the  true  limits  of  the  power,  but  has  been 
always  held  a  void  execution  of  the  po\yer. 

It  has  been  objeiSted,  that  the  wife  claimed  part  as  a  volun- 
teer, and  part  as  a  purchafer,  and  therefofe  it  would  be  hard 
to  fay,  in  a  court  of  equity,  that  when  a  perfon  is  allowedly 
^  purchafer  for  part,  this  court  will  not  fupply  the  dcfeftivc 
execution  of  a  power. 

To  this  I  anfwer,  that  under  the  firft  fettlement,  the  plain- 
tiff was  certainly  a  purchafer  for  a  valuable  confideration,  by 
virtue  of  her  fortune  of  2000/.  but  that  the  fettlemtnt  of  i73r 
is  feparate  and  independent  from  the  former,  and  fhe  wa^ 
there  only  a  volunteer. 

The  cafe  principally  relied  on  by  the  other  fide  is,  Tclltt 
^nd  Toilet^  2  IVms,  but  there  is  a  very  material  one  for  the 
defendant,  and  which  was  not  mentioned  at  the  former  hear- 
ing, the  cafe  of  Layer  and  Cotter^  2  fVms,  623.  and  heard  be- 
fore Lord  Chancellor  King  in   1731,  where  it  is  laid  down, 
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that  equity  will  aid  a  defcftive  execution  of  a  power,  prcvidiJI 
it  is  for  a  valuable  conjideration. 

Upon  the  whole,  he  infifted  that  the  prefent  is  a  new  cafe^ 
and  no  authority  whatever  cited  that  comes  up  to  it. 

Mr.  fpllhrabam  of  the  fame  fide. 

The  queftion  is.  Whether  the  firft  ftttlement  is  good  ia 
law  and  equity. 

Secondly,  If  it  be  good  in  law  and  equity,,  whether  this  cour( 
will  fupply  a  defe&ive  execution  of  a  power,  under  a  fecond 
or  third  (ettlement,  where  they  are  undeniably  bad  in  lawj,' 
he  cited  the  cafe  of  Newport  and  Savage^  before  Lord  Chan- 
cellor Talbot^  and  Thwaytes  againft  Dye,  2  Fern.  80.  to  fhew, 
that  where  a  perfon  has  a  power  of  charging  lands  fo  fuch 
of  his  children,  and  in  fuch  (hares  and  proportions,  as  he  by 
any  writing  ihall  appoint;  he  may  not  only  limit  the  land 
to  any  of  his  children,  but  may  charge  the  lands  with  any 
rent-charge,  or  fum  of  money,  for  any  of  his  children. 

80/.  per  ann,  rent-charge,  is  looked  upon  by  conveyancers 
^s  a  reafonable  provifion  for  a  portion  of  1000/.  and  if  the 
fettlement  in  the  prefent  cafe  had  been  320  /.  per  ann.  clear,  it 
would  have  been  double  the  prOvifion  that^  is  ufual  for  it : 
being  four  times  80/.  per  annum. 

Mr.  jfttomey  general  for  the  plaintiff  faid. 

That  under  the  fettlement,  in  which  Mr.  Hervey  the  father 
Feferved  this  power,  he  may  be  called  a  purchafer  of  it  from 
the  fon,  the  defendant  Miehael  Hervey ,  hcczuk  he  abfolutely 
gave  up  an  eftate,  in  which  he  bad  his  life,  to  the  fon  imme- 
diately in  pofleffion. 

It  is  admitted  by  the  counfel  on  all  fides,  that  the  power  is 
not  well  executed  in  law,  under  the  fettlement  of  1725,  there- 
fore the  execution  of  the  power  is  void,  but  equity  will  fup- 
ply a  defe<^  in  the  execution,  and  cited  the  cafe  of  Kettle  v.  • 
Townjhendj  i  Salk.  187.  where  it  was  held,  that  equity  will 
fupply  a  defc<ft,  in  favour  of  a  fon  or  daughter,  and  that  it  is  not 
material  that  fuch  a  fon  was  provided  for  before,  nor  how  far. 

Mr.  Murray  of  the  fame  fide. 

This  is  a  power  that  may  be  executed  piecc^meal,  part  at 
one  time,  and  part  at  another.  . 

1(  a  wife  had  any  former  provifion,  that  is  defeftive  undeif 
the  execution  of  a  power,  the  counfel  for  the  defendant  take 
it  for  grantedjj  without  producing  any  inftance,  or  even  ^ 
dielum  or  the  court,  that  equity  will  not  fupply  any  defeft  in 
a  latter  pr(  vifion  for  the  benent  of  a  wife. 

He  cited  the  cafe  of  fP^atts  v.  Bullas,  I  fVms.  60.  to  fliew 
that  a  voluntary  conveyance  made  to  a  brother  of  the  half 
blood,  tho'  void  and  defective  at  law,  will  be  made  good  by  a 
court  of  equity  j  and  that  as  the  confideration  of  blood  would 
at  common  law  raife  a  ufe,  and  as  before  the  ftatute  of  the 
27  //.  8.  fuch  cejluique  ufe  might  have  compelled  an  execution 
of  the  ufe  in  a  coua  oi  tc^xxvi'j^  (o  y^ould  this  imperfeft  con- 
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ireyance  raife  a  truft,  and  confequently  ought  to  be  midc  good 
in  equity. 

Lord  Chancellor :  As  this  cafe  1$  attended  with  fome  parti- 
cular circumftances,  I  am  not  forry  it  has  been  reheard  ;  for 
if  I  had  feen  any  reafon  to  have  changed  my  opinion,  I  (hould 
not  have  been  aftiamed  of  doing  it,  but  after  hearing  it  fully 
argued  on  the  part  of  the  defendants^  I  ftill  continue  of  the 
fame  opinion. 

I  will  not  repeat  what  I  faid  before,  but  rather  apply  my- 
fclf  to  give  an  anfwer  to  what  feems  to  be  the  principal  reafon 
urged  for  a  rehearing. 

The  general  argument  is,  the  validity  of  the  firft  fettlement, . 
at  leaft  in  a  court  of  equity  ;  but  I  take  it  to  be  clear,  that  the 
deed  of  1731,  which  is  the  ultimate  attempt  towards  the  exe-  , 
cution  of  the  power,  is  a  waiver  of  the  former  fettlements,  and 
fupplies  any  defeds  that  might  be  in  the  other  two. 

In  cafes  of  aiding  the  defeSive  execution  of  a  power,  either  In  ai'^'ng  thedc 
for  a  wife  or  a  child,  whether  the  provifion  has  been   for  a  ^'^^^^^^^^^^^^^^ 
valuable  confideration,  has  never  entred  into  the  view  of  the  for  a  wii  or 
court;  but  being  intended  for  a  provision,  whether  voluntary  5^^^*^»^^*sb«mg 
or  not,  has  been  always  held  to  intitlc  this  court  to  give  aid  to  p°o*v"fion,  whe- 
a  wife  or  child,  to  carry  it  into  execution,  thq'  dcfeftively  made.^ther  voluntary  or 

I  am  of  opinion,  if  this  power  had  been  executed  in  favour  "°5'  ^'^^  *"'"^^* 
of  a  ftranger,  it  would  have  been  good  ;  but  being  merely  an  carry  ulntocis- 
equitable  thing,  the  perfon  claiming  muft  have  come  into  acutio«. 
court  of  equity. 

With  regard  to  the  deed  of  May^  1725,  it  has  been  faid, 
the  power  being  completely  executed,  that  it  cannot  be  exe* 
cuted  tsties  quotiiSy  but  I  am  of  opinion,  that  the  power  is  not 
executed  either  in  law  or  equity. 

Suppofing  it  had  been  defeftively  executed,  and  the  parties 
afterwards  execute  it  properly,  there  is  no  doubt  but  the  law 
would  look  upon  the  iirft  execution  as  null  and  void,  and 
that  it  might  therefore  be  executed  over  again. 

If  there  had  been  words  in  the  firft  fettlement,  which  (hewed 
that  Mr.  Edward  Hcrvey  had  fully  executed  the  power,  or  would 
have  amounted  to  a  releafe  of  it,  it  would  indeed  have  prevent- 
ed any  fubfequent  execution  ;  but  there  are  no  words,  except 
what  are  ufually  put  in  by  Scriveners,  namely,  in  bar  of 
dower  and  thirds. 

Nothing  is  to  be  inferred  from  the  words,  the  furplus  I givi 
to  the  remainder -marly  for  they  are  only  of  courfe,  and  if  not| 
cxprefled,  he  would  have  had  the  furplus  by  implication. 

The  cafe  of  Scroop  and  Offliy  differs  ioto  cosloy  for  there  a 
covenant  was  entred  into  by  the  hufband  for  a  valuable  con- 
fideration upon  the  firft  marriage,  that  the  iffue  of  that  mar- 
riage (hould  enjoy,  free  from  any  incumbrance  done,  or  to 
be  done,  fo  that  he  was  tied  down  by  that  claufe. 

It  has  been  further  urged  by  the  defendant's  counfel,  that 
fuppoling  the  300/.  per  ann,  be  not  a  good  and  complete  exe- 
cution of  the  power,  yet  it  is  fuch  an  execution  of  the  power, 
as  will  induce  the  court  to  think  a  wife,  in  fome  meafurej 
provided  for  under  it* 
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hat  a  wife  9r  This  IS  rcHcd  upon  as  the  ftronf  point.  I  am  of  opinio^l 
rr^hc^IdTth.!  ^^^^  ^^^  f"Je»  as  laid  down  by  the  defendant's  counfel,  that  a 
ourt,tofuppiya  wifc  Of  child,  who  comc  for  the  aid  of  this  court,  to  fupply 
cfciiivc  exccu-   ^  dcfcdivc  cxccution  of  a  power,  muft  be  entirely  unprovided 

ion  ot  a  power,     /.^.  i-.  irt 

nart  be  totally    **^^»  >s  not  thc  Tight  rule  of  the  court. 

inprovided  for,        I  thinlc  the  general  rule,  that  the  hu(band  or  a  father  are 
i^not  the  ri^ht   the  proper  judges,  what  is  the  reafonable  provifion  for  a  wif^ 
or  child,  is  a  good  and  invariable  rule. 

And  when  a  father  has  done  any  thing  extravagant,  in  either 
of  ihefe  cafes,  the  court  does  not  break  thro*  this  general  rule, 
when  they  fet  it  afide,  but  they  go  upon  a  collateral  reafon, 
that  this  extravagant  provifion,  either  for  a  wife  or  one  child 
only,  is  a  prejudice  and  injury  to  thc  reft  of  thc  family,  an4 
that  one  branch  ought  not  to  be  improperly  preferred  to  the 
ruin  of  thc  reft. 

In  lady  Oxford^s  cafe,  mentioned  in  Smithznd  AJhton^  i  Ch,  Ca* 
263.  her  jointure  was  decreed  good,  where  the  power  was  not 
purfucd,  tho'  only  a  part  of  her^ointurc  depended  on  thequeftion, 
I  will,  in  the  next  place,  confider  it  as  if  the  rule  laid  down 
by  the  defendant's  counfel  was  a  right  one,  and  then  it  wiU 
come  to  this  qucftion,  Whether  fhe  is  a  wife  provided  for 
under  the  fettlement. 

And  I  am  of  opinion,  that  as  the  court  cannot  carry  it  intp 
execution,  according  to  the  intent  and  meaning  of  the  parties, 
ihe  cannot  be  faid  to  be  a  wife  provided  for. 

As  this  is  a  power  to  make  a  jointure  of  lands  only,  not  ex- 
ceeding 600/,  perann.  it  was  not  the  intent  that  the  whole  eftatc 
fhould  be  incumbred,  for  the  remainder*man  was  to  have  the 
furplus,  which  he  will  not  have,  if  the  300/.  per  ann,  rent- 
charge  (hould  take  place,  for  then  the  whole  will  be  liable  to 
anfwer  the  rent-charge,  and  by  that  means  the  remainder- 
man will  lofe  his  furplus. 

But  then  it  has  been  faid,  the  court  might  have  taken  6co/. 
per  ann,  out  of  the  900/.  per  ann,  to  anfwer  this  rent-charge. 
But  fuppofe  this  eftate  had  lain  in  the  level  or  marfli  grounds, 
there  might  have  been  inundations,  and  then  thc  part  fo  allot- 
ted might  not  even  have  produced  a  rent-charge  of  300/. 

This  would  have  been  a  prejudice  too,  in  refpeft  of  fub- 
fequent  remainder-men  ;  for  fuppofing  the  600/.  a  year  had, 
by  any  accident,  proved  an  infufEcient  fund,  then  the  arrears 
of  the  rent-charge  would  have  run  on,  and  the  reniainder-man, 
at  Icaft,  who  ftands  behind  Michael  Hervey^  would  have  been 
injured. 

I  agree,  if  there  had  been  no  fettlement  befides  the  deed  of 
1725,  the  court  would  have  found  out  fome  other  vyay  to  make 
the  provifion  for  the  wife  efFedual,  and  might,  perhaps,  have 
done  what  Mr.  ^^^/ has  pointed  out,  allotted  fo  much  of  th? 
cflate,  which  was  I'ubjeft  to  the  power,  as  would  have  been 
fufficient  to  have  anfwered  a  clear  neat  fum  of  300/.  annually, 
making  an  allowance  for  landed  eftates  being  liabte  to  taxes. 
But  I  am  of  opinion,  whatever  the  court  might  have 
done  under  thc  deed  of  1725,  to  aid  and  afllft  the  wife,  if  it 
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had  flood  fingly,  and- clear  of  fubfequent  fettlements,  yet  as  the 
cafe  is  now  circumftantted,  if  the  court  cannot  give  her  what 
is  agreed  and  flipulated  for,  under  this  deed,  they  will  certainly 
fecure  to  her  what  is  given  under  the  fettlement  of  1731, 

And  as  this  is  a  rent-charge,  and  not  fuch  a  provihon  as  is  Ai  the  pUmtiflT 
ftipulated  for  the  wife,  (he  muft  be  confidered  as  abfolutely  un«  ^ifLrfti^^S^^^ 
provided  for^  and  then  (he  will  clearly  be  inCitled,  ^pcording  to  "ioThtt^^Sitlnjik 
the  rules  of  equity,  to  be  aided  and  aififtcd  in  carrying  a  de*  be  confidered  as 
feaive  provifion  into  execution,  "^^f^l  "'^P^^^^^- 

I(:  has  been  faid,  wher^  there  has  b^^n  an  e^^cefs  iq  the  exe-  where  there  l;ia9 
eution  of  a  power,  that  there  are  no  inl^ap^es  wherp  tjic  court  ^eentnexcefs  in 
havcafTifted  to  carry  fuch  a  cafe  into  execution^  hut  though  apowcrrthiiV 
there  is  an  excefs  or  redundancy  in  the  thing  itfelf,  yet  it  muft  void  but  for  the 
ke  confidered  only  as  a  defeft  in  the  legality;  and  ther€  are'^^rP^P^'^lK^^^ 

r        ^       ^t'  /•  J   T         Ml         f  r  r  Within  the  limits 

many  cafes  to  this  purpofe,  and  i  will  put  one;  fuppofe  a  of  the  power. 
power  to  leafe  for  21  years,  and  the  perfon  leafes  for  40,  this 
is  void  only  for  the  furplus,  and  good  within  the  limits   of 
the  power. 

It  is  furprizing  to  me,  how  the  perfon  who  drew  this  fettle- 
ment could  miftake,  when  he  had  fo  plain  a  power  for  his 
guide ;  but  he  does  not  feem  to  haye  committed  blunders  io 
much  as  wilful  miftakes,  with  a  view  to  try  experiments,  like 
ferjeant  Maynard's  conclufions,  in  fome  of  the  claufcs  of  his 
iVill,  valeat  quantum  valere  potejl. 

Upon  the  whole,  I  am  of  opinion  that  the  fettlement  ii^ 
1725,  being  drawn  jji  fuph  a  manner  as  that  the  wife  could 
|iot  have  what  was  intended  for  her,  did  not  annul  or  defeat  the 
laft  fettlement,  and  therefor?  do  dif^ft  that  my  former  decree 
Oiall  (land  without  any  variation,  , 

Vide  title  Charity. 

Vide  title  Dower  and  Jointure. 
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jii  pi.  178, 

g7.  F«.  »«o.  Fiirusry  the  13th,  1737.     At  the  Rolls. 

Anon*. 

Cafe  265.       A     Protkiin  entf  ftecd  not  be  a  relation,  but  then  he  nittft  be 
jr\^  a  perfon  of  fubftance  bccaufe  liable  to  cofts. 


CAP.       XCVL 
Vidt  title  Marriagi. 
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(A)  i©f  pttrcftaftrs  toitboitt  netice. 

(b)  m^tJ^iwxw  tmut^aCe^afteralntlt,  f)ar«br  ft. 


-r> 


(A)^f 


fur  chafer  571 

(A)  gDf  parcljafeM  toifljoaf  noficf ,  pi.7;4l!pi.%. 

3Tr,Atk.  23811 

November  the  15th,  1738,  30*-  pi«  <c8, 

Brandlyn  v.  C^r</, 

IT  was  faid  by  Z^raf  Chancellor  in  this  caufe,  that  a  man  who  Cafe  266, 
purchafes  for   a  valuable  confideration,  with  notice  of  a  a  man  who 
Voluntary  fettlement  from  a    perfbn  who  bought  without  notice^  purchafes  for  • 
fliall  (heltcr  himfelf  under  the  firft  purchaferj  yet  it  muft  be  the  ^*^"«.^^  ^^^nfi- 

^         r  '  n   '  r     A  *       '  J    .  ^  deration,  with 

Very  fame  intereft  in  every  refpect.  nctkcofavoiun* 

tary  fettlementj^ 
froftt  a  perfoH  who  bought  tmthout  notice,  fliall  ihclter  himfelf  under  the  firft  purcbafer* 

•  He  like  wife  faid  y  he  never  knew  a  man  defend  himfelf  in  ^  >"*"  <".an"ot. 
this  coi^rt,  as  a  purchafer  for  a  valuable  confideration  under  jhircouIt"M  a** 
lU'ticles  only ;  if  he  is  injured,  b^  mud  fue  at  law  upon  the  purchafer  for  a 
covenants  in  the  articles.  valuable  con^. 

deration,  undef 
ai  tides  onJy. 

•  If  is  Lord/hip  alfo  laid  it  down  as  a  rule,  that  where  the  de-  where  defei^d- 
Icndants  plead  a  former  fuit^  that  the  court    implied  there  was  J""  P^^*^  * 
fio  title  when  they  difmiffed  the  bill,  is  not  fufficient,  they  muft  m^Aew  h  w^ 
^ew  it  was  res  judicsta^  an  abfolute  determi^afibn  in  the  court  res^udUata, 
fHftt  the  plaintiff  had  no  title, 

He  alfo  held,  that  a.  tenant  in  tail^  out  of  poHeflion,  cannot  A  tenant  h  tan* 
bring  a  bill  to  perpetuate  teftimony  of  witncflTes,  till  he  has  re-  "Xi^l^^^'l""' 
covered  pofleffion  by  ejedment ;  if  he  does,  on  the  defendant's  bill  to  perpetuate 
demurring  for  this  reafon,  the  court  will  allow  it.  teftimony. 

And  that  a  bill  dropped  for  want  of  profecution  is  never  to  A  bill  dropped 
be  pleaded  as  a  decree  of  difmiifion  in  bar  to  another  bill.  tl^!^,  t  ^'*'" 

never  to  b^  pleaded  as  a  decree  of  dUmiirion* 

And  that  a  fine  levied  by  a  termor  for  years,  is  a  forfeiture; 
but  the  reverfioner  has  five  years  after  the  expiration  of  the 
term  to  enter. 


.  .  November  the  30thy  1739. 

At  the  Rolls.     Anon*. 

THE  queftion  before  the  court  was,  Whether  new  af-x  Cafe  267, 
fignees,    under   a  commiffion  of  bankruptcy  upon  the* 
death  or  removal  of  the  former,  (hall,  on  filing  a  fupplemental  undlr\  crmmtlw 
bill»  be  intitled  to  the  benefit  of  the  proceedings  in  a  fuit  be-  fionofbankruptr 
glin  in  the  time  of  the  firft  affjgnees,  or  muft  begin  again  by  f^Jpi"^^'"^^* 
Original  bill  i  .  *        ..  bill,  /halt  have 

thebene^tofthe 
proc^dlogs  Tii  th^'  fuIt  commenced  by  the  old  afli^neci** 
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Majler  of  thi  Rolls:  In  the  cafe  6f  an  abatement,  if  you  eao^ 
you  mud  revjye ;  but  in  the  cafe  of  afl^ne^s^  of  bankrupts^ 
where  fome  die,  or  fome  are  difcharged,  and  others  are,  by  or- 
der of  court  put  in  their  room,  there  is  no  privity  between  the 
bankrupt  and  the  affignees,  or  at  lead  but  an  artificial  one,  and 
therefore  they  cannoc  revive  ;  and  it  would  be  extremely  hard 
if  there  have  been  pleadings,  examinations,  ^c,  in  a  former 
Cyit,  that  the  new  truftees  ihould  not  have  the  benefit  of  tbeip 
by  a  fupplemental  bill. 

3uppofe  the  court,  upon  the  death  or  difcharge  of  afpgnees, 
of  bankrupts,  fbould  fay  that  all  muft  go  for  nothing,  and  you 
muft  begin  again  by  "original  fuit,  why  then  all  the  charges 
and  expences  in  the  former  fuit  are  abfolutely  thrown  away. 

In  the  prefent  method,  though  you  cannot  come  againft  the 

reprefentative  of  the  former  affignee,  yet  by  a  fupplemental  bill 

you  will  have  the  bankrupt's  eftate  liable,  at   all  events,  to 

anfwer  the  coAs. 

A  puTchafer  of        ^  w*"  P"^  *  ^^^^  that  comes  very  near  this,  and  will  flicw 

a^  eftate,  after  it  the  reafonablenefs  of  my  prefent  determination.     Suppofe  aa 

ha«  been  in  coa.  gftate  has  been  in  controverfy  for  twenty  years  in  this  court, 

^obrt!  onViing   ^"d  during  the  fuit  it  is  purchafed,  the  purchafer,  on  filing  his 

his  fupplemental  fupplemental  bill,  comes  into  this  court  pro  bono  4t  malo^  apd 

^honretm^h,  ^^^^  ^^  '^*^'^  ^°  *^'  ^^^  ^^^^ ^^  ^^^  proceedings,  from  the  begin- 
and  n  liable  to  '  ning  to  the  end  of  the  fuit.  For  thefe  reafons  I  am  of  opinion, 
all  coftt  trom  that  the  new  affignees  ought  to  have  the  benefit  of  the  former 
tolhfSS'o/*    proceedings  in  the  fuit  conimeuccd  by  the  old  affignees. 

{he  fuic. 

(B}  mifttf^tt  lanD0  \fmtWt^  after  a  toill  pafs  b^  t^ 

pecemher  t\it  15th,  1738. 
Crun  V.  Smith.     On  Exceptions. 

Cafe  268.  A    Articles  for  the  purchafe  of  lands,  and  dies ;  it  happened 

If  a  man  cove-  afterwards  that  the  feller  could  not  make  a  good  title  to 

nants  to  lay  out  the  lands,  and  the  queflion  was  between  the  heir  at  law,  and 

^u^Jhafcof*  ^^^  executor  of  A^     Whether  the  purchafe  money  was  to  be 

fanrfs,  and  de-  confidcrcd  as  land  or  perfonal  eflate  ? 

vifes  his  real 

^ate  before  he  has  made  fuch  purchafe,  the  money  to  be  kid  out  will  pafs  to  the  devifee. 

Lord  Chancelhry  in  this  caufe,  laid  down  the foUo wing  rules : 
That  agreements  to  be  performed,  are  often  confidered  as 
performed  ;  for  if  a  man  covenants  to  lay  out  a  fum  of  money 
in  the  purchafe  of  lands,  genexally,  and  devifes  his  real  eflate 
before  he  has  made  fuch  purchafe^  the  money  agreed  to  be  laid 
out  will  jpafs  to  the  deYi(ee« 

That 
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•  ^hat  where  a  man  having  made  his  will,  afterwards  enters  ^bere  a  perion 
intoa  contraa  for  the  purchafe  of  land,  the  lands  contradled  fo^  '^''^XSc  lf\z  d 
yjffill  notpafs  by  the  will,  but.defcend  to  the  heir  at  law.  JftcrawVimldc! 

they  will  not  paft 
•  thereby,  but  dcfcend  to  the  heir  at  law. 

'   *rhat  where  an  anceffor,  after  the  making  of  a  will,  agrees  where  after 
for  the  purchafe  of  particular  lands,  the   hfcir  at    law  would  "^'l^ing  a  wilU 
have  a  right  to  them,  provided  a  good  title  can  be  made,  other-  t^^purchlfro?' 
wife  if  it  cannot  j    but  it  is  going,  too  far  to  fay  that  though  particular  lands, 
the  heir  at  law  cannot  have  the   land,  yet  he  ihall  havs  the  *^ "  p°®^  ^''^*= 
Itioney  fo  intended  to  be  laid  out.  asThrhcir'^f  *' 

law  cannot  have 
the  land^  he  ihall  not  have  the  money  intended  to  be  laid  out. 

That  if  a  man  gives  a  portion  to  his  daughter  by  a  will,  and 
afterwards  advances  her  with  the  like  fum,  it  ihall  go  in 
ademption  of  the  legacy. 

That  the  vendor  of  the  eftate  is,  from  the  time  of  his  con- 
trad,  confidered  as  a  truftee  for  the  purchafer,  and  the  vendee^ 
as  to  the  money,  a  truftee  for  the  vendor. 
.  That  in  bills  for  fpecifick  performance,  this  court  never 
gives  relief  wh^re  the  a<£t  is  impoflible  to  be  done,  but  leaves 
theparty  to  his  remedy  at  law. 

That  where  an  anceftor  has  agreed  for  the  purchafe  of  par- 
ticular lands,  but  dies  before  it  is  cjuite  compleated,  if  the 
heir  at  law  brings  his  bill  againft  the  devifees,  who  claim  the 
real  eftate  of  the  anceftor  by  a  will  made  before  the  purchafe  of 
thofe  particular  lands,  the  vendor  of  thefe  lands,  where  he  has 
a  doubtful  title,  muft  be  made  a  defendant  to  the  fuit,  other- 
wife>  if  his  title  be  clear.  \ 

Vide  title  Agreements^  Articles^  and  Covenants. 

Plde  title  Bankrupt^  under  the  dwifion^  Rule  as  to  AJ/tgnees.  Anon' 

at  the  Rolls.     M.  T.  1739. 


C     A    P.      XCVIII. 

Heal  Cftafe. 

•Scc4Vin.Abr. 

(A)  Mtim  tl)e  pcrfonal  l^all  not  be  apfliefi  m  rjroneraficn.  t^^;„p''/br?' 

295.  pi.  14.  Id. 

November  the  4th,  17 38.     At  the  Rolls.  347-  pl.  3-  n. 

Id.   530.  pi  4. 
*  Miles   V.Leigh.  n.W.433.pU 

TtENRT  Leighy  the  plaintiffs  father,  being  feized  of  a  Cafe  269. 
•*^  mefluage  called  Hills^   and  of  another  meffuage  called  ;/.  f,.  the  plain- 

tiff's  father,  be- 
irg  feized  in  fie  of  feveral  lands,  devifes  them  to  his  wife  for  life,  and  then  to  his  fon  Robert  and  his  heirs, 
and  givet  to  tht  plaintiff  a  legacy  c/*  1 50 1,  to  be  paid  to  her  in  a  t^vehe-rnonthi's  time  after  hit  fon  Robert 
Jbouid  c'^me  to  enjoy  the  premljfei^  ann  \i  J^obert  AieA  befoie  his  mother,  ihen  xhzt . Henry ^  anuthec  (Ua^ 
coining  to  the  pOU'elTion  thereof,  iind  furvivinghis  moiher,  fliouldpay  thepiaintiffaoo/, 

Bortiys, 
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B^reysy  with  lands  in  Sonurfetfiin  of  50  /.  a  year,  and  alfopof- 

fefled  of  perfonat  efiate,  made  his  will  the  23d  of  March  170I) 

and  in  the  outfet  thereof  fays,  •*  Allrr^  worldly  goods  I  give  to 

•*  'Joan  my  wife,  and  the  premiffes  aforefaid  he  devifes  toiler 

*<  for  life,  and  then  to  his  fon  Robert^  brother  of  the  plaintiff, 

**  and  his  heirs  for  ever  ;  and  to  tht  pkuntiffj  hy  the  nanm  ofiis 

*^  daughter  Mary,  a  Ugacy  ofi$o\.  to  ho  paid  bor  in  a  twektH 

^*  month's  time  after  bis  fon  Robert  Jbould  come  to  enjoy  the  fn^ 

<<  mijfis^  and  if  Kohtxt  Jhould  die  befort  Joan,  then  that  Henryi 

<*  another  fon^  and  the  brother  of  the  plaintiffs  coming  to  the  p^ 

*'  fejjion  of  the  premifjisy  and  furviving  his  mother y  Jbould  pan  to 

**  the  plaintiff  ^ooh  and  made  }ozti  executrix: 

MobirttniBeivy     Robert  ztid  Henry  died  before  Joan^  hut  Robert  left  a  fon,  the 

died  before  the    defendant  Henry  Leighy  and  nephew  to  the  plaintitf',  to  whom 

T^l^liXJlht^^  applied  for  the  legacy,  and,  upon  his  refufing  payment, 

defendant,         brought  her  bill  againft  him  to  pay  her  what  is  due  for  the  le- 

agtinft  whom     gacy,  or,  in  default  thereof,  that  the  defendant  majr  dciivef 

bronghtfor the  poffcffion  of  the  prcmiflcs. 

kftcy. 

A  decree  for  the  The  Majiir  of  the  Rolls  decreed,  that  it  be  referred  to  a  MafieT 
legacy  at  the      ^q  (j.^  ^\i2X  is  due  to  the  plaintiff,  for  her  legacy  of  150  i.  and 

Rollf,  with  m-  /I    ^       f  r  °     ii        1  "^  t       •     * 

tereft  at  4  ^  to  compute  interelt  at  4  /.  per  cent,  from  a  year  after  the  death  of 
ttnt,  from  a  year  ^oan  Liigh^  and  the  defendant  to  pay  what  fhould  be  found 
of  themothcr*^  ^"^>  ^^  '"  default  thereof  the  defendant  is  to  account  for  the 
•nd,upon  appeal  rencs  of  HiUs  tenement^  and  thu  HiUs  tenement  be  fold, 

to  Lord  Chanceh 
igr,  decrte  affirm" 

On  the  25th  of  July  1739,  this  caufe  came  on  before  his  Lord* 
Jhip^  upon  an  appeal  from  the  Accrttofih^Ma/ierofthe  Rolls. 

Lord  Chancellor :  I  think  the  will  obfcurely  penned,  but  the 
conftrufiion  muft  be  agreeable  to  the  intent  of  the  whole  will 
taken  together ;  and  upon  that  confideration  I  am  of  opinioa. 
the  decree  at  the  Rolls  is  right. 

The  words  the  teftator  ufes  in  the  difpoiltion  of  his  perfonal 
eftate,  worldly  goods  ^  are  an  extenfive  defcription  thereof}  and 
then  the  firft  queftion  will  be.  Whether,  by  the  words  and  in- 
tent of  the  teftator,  the  legacy  is  a  charge  on  the  real  eftate  ? 
Conditions  in  I  ^^  ©f  opinion  it  is,  and  that  no  other  part  of  the  eftate, 

Yi\^t  are  often    but  the  real,  is  charged  with  it ;  the  teftator  breaks  the  defceni, 
fr"^Vh^ feature  ^"^  *^*^  ^^"  Robert  takes  only  a  remainder  under  the  will,  and 
of  the  thing       the  claufc  of  the  legacy  to  his  daug|jter  A/^ry  is  to  be  conftrued 
itfelf,  where  the  juft  as  if  it  had  followed  the  claufe  of  the  devife  to  Robert  and 
tl^mieKel'lre*^   his  heirs,  and  therefore    is  a  condition  annexed  to    the  eftate, 
aot  conditional,  and  conditions  in  wills  are  often  conftrued  fo  from  the  nature 
of  the  thing  itfelf,  where  the  words  merely  of  themfelves  are 
not  conditional^  as  in  the  cafe  of.  adverbs  of  time,  and  here  axe 
adverbs  of  time  directing  the  particular  time  of  payment,  and 
the  word  then  has  often  been  conftrued  a  condition. 

It  is  objected,  that  it  is  not  faid  to  be  paid  out  of  the  ejlate  at 
Hills y  nor  is  it  faid  by  whom  it  is  to  be  paid. 

But 
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IBut  there  arc  many  cafes  where  it  is  neither  faid  to  be  paid  Though « ^^^i 
out  of  the  eftate,  nor  by  whom,  yet  has  been  confidered  as  ^^^lohVl^i^ 
charge  upon  the  eftate,  where  the  general  intent  of  the  teftator  out  of  an 
has  appeared  ;  but  here  the  whole  will  being  taken  together,  ^j^**^  "^^Jt  h^4 
thefubfequentclaufe  direfling ///nry  to  pay,  he  coming  into  ^en  confidered 
pofTeffion,  &^f.  is  a  plain  declaration  of  the  teftator's  intent,  asachargcthcre- 
that  the  perfon  who  poffeffed  the  eftate  ihould  pay  the  legacy.     ^^newUmwrof 

\        the  teftator  ha& 
appeared. 

The  teftator  intended  it  (hould  come  out  of  both  eftates,  and 
lie  has  charged  his  fon,  in  refpcdof  the  whole  eftate  he  was  to 
have  ;  and  that  is  generally  the  rule  of  proportion  in  charging 
Ac  (on  for  younger  childrens  fortunes,  in  refpefl:  of  the  value 
of  the  whole  eftate  that  is  to  come  to  him^  The  words 
-arc,  I  think,  fufficientto  charge  the  real  eftate  ;  and  as  to  the 
perfonal,  it  is  given  abfolutely  and  intirely  to  the  mother  ;  fhe 
might  fpend  it,  or  do  what  (he  pleafed  with  it ;  nor  is  the  le- 
gacy given  to  be  paid  at  the  particular  time  of  the  death  of  the 
mother,  fo  that  it.  is  imppiEble  to  imagine  that  could  be  the 
fund  intended  by  the  teftator. 

The  fecond  qucftion  is.  Whether  thc,plaintiff^s>  legacy  is  a  a conaitJon  wIH 
contingent  charge  ?  For  it  has  been  infifted  on  by  the  defend-  ^^^"V^*;**^'^*  ^ 

4^»/*ii»i  ij  I  •  r   n    1        i     the  devife  fo 

ant  8  counfel,   that  it  depended  on  the  contingency  of  Robert  s  j3|^„  effea  ai 
perfonally  enjoying  the  premifles  ;  but  the  conffru6lion  muft  thathcmuft 
kc,  when  the  devife  to  Raberi  takes  effea,  and  the  prefent  de-  ^'^'"1  "'^^^^'^  ^^"^ 

f       \  ,.  ,        ~,  ,,  ••.  'iii-ji      ancc(tor,asmuch 

fendant  claims  under  Robert^  and  the  condition  will  bind  the  as  iftbeanceftoc 
heir,  if  the  devife  fo  takes  effed  as  that  he  muft  claim  under  had  taken  ia 
the  anceftor,  as  much  as  if  the  anccftor  himfelf  had  taken  in  P®^'^*®*^ 
pofleiEon. 

As  to  the  fatisfaSion  faid  to  be  received  by  the  plaintiff  from  ^ 

the  mother,  that  depends  on  the  queftion,  Whether  this  was  a 
legacy  payable  out  of  the  perfonal  eftate  ?  But  this  never  was 
fo,  nor  was  the  perfonal  eftate  liable,  for  if  it  had  been  intend- 
ed, there  would  have  been  no  occafion  to  poftpone  the  pay- 
ment of  the  legacy,  till  the  eftates  called  Boreys  and  Hills  came 
into  poffeflion. 

Decree  aiErmed. 

May  the  13th,  1738. 
Burgoigm  v.  Fox  and  others. 

ON  the  marriage  of  Lord  BingUy  with  a  daughter  of  Lord  Cafe  270. 
Guernfey^  a  fettlementwas  made  of  his  eftate  in  Yorklhtre^  ^^ 

^     *u  re  '  r      \  J     •  '     ^l  The  10,000/. 

to  the  common  ufes  or  a  marriage  fertjcment,  and  in  caie  h\  charged  by  Lord 
failure  of  iffue  male,  a  term  of  1000  years  was  created  for  ^i^gUyy  on  ihQ 
f aifxng  the  fum  of  10,000/.  for  daughters  portions.  TeTs^ftaii^irot 

be  paid  out  of  bis 
perfonal  eftate,  but  the  land  on  which  it  was  originally  charged  muft  bear  the  Durthca  of  it. 

Lord  S/V^/^y  afterwards,  by  leafe  and  rcleafe,  dated  the  25Xh 
and  26th  qI Auguji  17 14,  conveys  an  eftate  he  had  in  Hertford'^ 
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Jhh-e^  called  Thi  Nuim^yof  Cbejbunt^  to  the  ufe  of  himfelf  for 
life,  remainder  to  truftees  to  preferve  contingent  remainders^ 
remainder  to  his  firft  and  other  Tons  in  tail,  remainder  to  Samuel 
Benfon  (a  near  relation)  for  life,  remainder  to  truftees  to  pre- 
ferve contingent  remainders,  remainder  to  his  firft  and  other 
fons  in  tail,  remainder  to  the  right  heirs  of  Lord  BingUy^  fub- 
jed  to  a  power  of  relocation  by  any  deed  or  writing  under  the 
hand  and  feal  of  Lord  Bingtey^  and  attefted  by  two  or  more  wit- 
neflfes,  fo  as,  at  the  time  of  fuch  revocation,  lie  fettles  other 
land  in  Yttrkjhirn^  free  from  all  incumbrauces,  and  of  as  good 
or  better  yearly  value  than  the  eftate  at  Chejbuni^  to  the  fame 
ufes  as  are  mentioned  in  the  deed  of  1714* 

Lord  Bingley  afterwards,  by  his  will  dated  the  17th  of  Juw^ 
1729,  ^*  devifes  to  the  prefent  plaintiff  an  eftate  for  life,  in  the 
^'  lands,  l^c.  at  Chejhunt ;  and  all  his  lands  in  Torkjhiriy  and 
^^  elfewhere,  he  devifes  to  truftees,  for  the  benefit  of  his  daugh- 
*'  ter  and  only  child,  (fince  married  to  Mr.  /ax*  the  defendant) 
^<  for  life,  remainder  to  the  firft  and  other  fons  in  tail,  re- 
*'  mainder  over,  {fff. 

Afterwards  Lord  Bingley^  by  leafe  and  releafe,  of  the  29th 
and  30th  of  June  1730,  intended  by  him  as  an  execution  of  the 
power  of  revocation  in  the  deeds  of  17 14,  conveys  an  eftate  at 
Hatton  in  Torkjhire^  to  the  fame  ufes  with  the  deeds  in  1714* 

But  this  eftate  was  deficient  in  value,  and  was  likewife 
charged  with  the  term  of  1000  years,  under  ^  deed  in  17031 
for  raiiing  10,000/.  for  daughters  portions. 

After  the  death  of  Lord  BingUy,  a  bill  was  brought,  and 
decree  obtained  by  confect,  for  charging  Lord  Bingley's  per- 
fonal  eftate  with  this  10,000/.  portion,  which  was  done  to 
avoid  circuity,  the  teftator  having,  by  his  will,  direded  his  per- 
fonal  eftate,  which  was  very  considerable,  to  be  laid  out  in  the 
purchafe  of  lands,  to  be  fettled  to  the  ufes  mentioned  in  his 
will  as  to  the  other  lands. 

Samuel  Benfon  diQdy  znd  Robert  hh  (on  refufing  to  accept  of 
the  eftate  at  Hatton,  under  the  deed  of  1730,  and  having  recover* 
ed  the  Che/hunt  eftate  by  ejeftment,  the  bill  was  now  brought  by 
the  plaintiff,  praying,  in  the  alternative,  either  that  Robert  Ben- 
fon may  be  compelled  to  relinquifh  his  claim  to  the  Chejhunt 
eftate,  and  accept  that  of  Hatton y  upon  a  fuppofition  that  the 
power  of  revocation  was  equitably^  though  not  legally  purfued ; 
or,  that  if  that  fhould  be  thought  otherwife,  that  the  plaintiff 
may  have  the  Hatton  eftate,  which  appeared  to  be  conveyed  to 
Robert  Benfon,  in  lieu  of  the  Chejhunt  eftate,  or  at  leaft  to  have* 
fatisfadion  and  equivalent  for  this  devife  out  of  the  perfonal 
eftate  of  the  teftator,  in  refpcdl  of  a  covenant  entered  into  by  him 
in  the  deed  of  1730,  that  the  Hatton  eftate  then  was,  and  fhould 
continue  during  the  intereft  of  Samuel  Benfon  therein,  of  the 
clear  value  of  120 L  per  ann.  which  was  the  value  of  the  Chejhunt 
eftate  at  the  time  of  the  fettlement  thereof  in  1 7 14. 

Lord  Chancellor :  \  am  clearly  of  opinion  the  power  of  revoca- 
tion was  not  well  executed  in  rcfpecS  of  the  difference  of  the 

value 
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value  of  the  two  eftates,  and  the  term  of  1000  years  which  co» 
vered  Hatton^  as  part  of  the  Torkjhire  eftate  fettled  in  1703. 

I  am  likewife  clearly  of  opinion,  that  the  deed  of  1730  was 
a  revocation  of  the  will,  quoad  the  devife  of  the  Hatton  eftate, 
as  part  of  all  the  teftator's  lands,  b^c,  in  Torkjhire^  mentionpd 
to  be  devifed  by  the  will,  and  therefore  Hatton  could  not  be 
fubjea  to  the  particular  ufes  createcj  by  the  will.  Vide  Shower's 
Pari  Ca.  150. 

But  as  it  was  admitted,  tliat  tho*  Robert  Ben/on  had  the  le- 
gal eftate  both  in  Chejhunt  dnd  Hatten  eftates,  the  former  under 
the  fettlement  in  17145  and  the  other  in  1730,  yet  as  one  only 
was  plainly  intended  him,  and  hechufes  to  adhere  to  ihiCheJl 
bunt  J  &c.  he  muft  be  a  truftee  as  to  the  other  eftates,  for  fome 
perfon  or  other  who  in  equity  has  a  right  to  it,  and  I  think 
the  heir  at  law  of  the  teftator  will  plainly  be  intitled  to  this 
truft ;  and  the  principal  queftion  therefore  is,  as  between  the 
piaintifFand  ^e  heir  at  law. 

And  as  the  plaintiffclaims  only  under  the  will,  and  is  there- 
fore a  mecr  volunteer,  he  is  not  intitled  to  any  equity  of  this 
kind. 

That  in  the  cafe  of  Noys  v.  Mordaunt^  2  Fern.  ^Si.  it  U 
plain  Lord  Cowper  went  upon  this,  a  provifion  which  was 
thereby  to  be  made  by  a  father  for  his  child  ;  and  it  is  likewife  ', 
in  this  refpe^l  diftinguiftiable,  that  the  difpute  there  was  be- 
tween peribns  who  claimed  under  the  fame  will,  here  between 
a  devifee  and  the  heir  at  law,  who  is  always  favoured. 

In  Reeve  v.  Reeve^  i  Fern,  219.  particular  notice  taken  by 
the  teftator^  in  his  will,  of  his  apprehenfion  that  the  3000/. 
charge  would  be  good  agaipft  the  jointure.  No  exprefs  inten- 
tion of  any  thing  of  that  kind  appears  in  the  prefent  cafe. 
Here  it  was  likewife  to  make  provifion  for  an  only  daughter, 
and  no  inference  can  be^  drawn  from  tHofe  refol unions,  in  fa- 
vour of  a  meer  volunteer,  as  ^he  plaintiff  is. 

N,B.  Held  c\tzr\Y  hy  Lord  Chancellor^  there  was  no.  pre* 
tence  for  paying  off  the  10,000  /.  charged  on  the  term  of  looo 
years,  out  of  the  perfonal  eftate  of  Lord  Bingley^  but  the  land 
on  which  it  was  originally  charged  muft  bear  the  burthen  oP 
It ;  and  what  was  done  by  the  decree  in  this  cafe  could  be  only 
matter  of  agreement  between  the  parties. 

His  Lordjhip  declared  he  faw  no  caufe  to  give  the  plaintiff  any 
relief  in  equity,  and  therefore  ordered  that  the  matter  of  the 
plaintiff's  bill  ftand  difmiffed  without  cofts. 
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CAP.     XCIX, 

(A)^]{(ule  a?  to  appomttttg  j^titif 

May  the  31ft,  i738. 

Anon*. 

Cafe  271.  J  ORD  ChanciUor :  There  is  no  inftance  of  aj^ointing  a 
The  court  will  X-^  reCei  ver  of  the  rents  and  profits  of  an  infant's  eftatc,  where 
^llfoUn  ^^^^^  *^  "°  ^*''  depending  in  this  court  5  if  it  had  been  only 
infaafteftate,  filed,  there  might  have  been  an  application  for  this  purpofe  oa 
where  there  is  no  behalf  of  the  infant. 

bill  filed. 

Vide  title  Infant.     May  the  31ft,  1738. 


CAP.     C. 

Kecot»ne0. 

Vide  title  Jgreements^  Articles^  and  Covenants j  under  the  divifien^ 
lyhen  ie  be  performed  in  Specie*  ^ 

Vide  title  Fines  and  Recoveries. 


CAP     CI. 

Vide  title  Expofition  of  Words; 
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CAP.     CII. 
Hemamscr,  ^'fT''*  , 

Cent.  Rem.  and 
Execut.  Dcv, 

>/j^  the  17th,  1738.  ^"'^'''^' 


£lean^r  Davenport  widoWf  one  of  the  daughters-* 
of  Margaretta  Farmer,  widow,  deceafed,  and  / 
John  Davenport  her  fon,   and  AUtchel  Loelge^  V  Plaintiffs, 
and  Chaplmy   executors  of  Margaretta  Far-  I 


mer^ 


John  Oldis,  JohnBIaie^  Richard  Owen ^  and  Mar^  \  r\  c    ^     l. 
garet  Lee,  ^  —  —  i  l-/etendants. 

^^OHNOwen  Efq;  being  feifed  in  fee  of  a  meffuage  and  Cafe  272. 
J  lands  in  Shropjhire,  mortgaged    the   premiffes   to  Gr/^A  ^.  devifes  Undt 
J'homas  for  120/.  and  being  alfo  feifed  in  fee  of  a  meffuage  in  to  l»>s  wife  for 
the  poffeflion  of  Margaret  Humphrys^  did    by  will  devife   the  ['^*^>,'»"^  ?^^"^. 

rr  •   L     L      I       J     I     I  •  L  •  •  r      ■  ^  "^"f"  Qcceafe  to  hlf 

two  meliLiages,  with  the  lands  belonging,  to  his  wife  Margaret  fonand  daugh- 
Owen,  for  her  life,  and  after  her  deceafe^  to  his  fin  and  daughter  ^^"^^  y°^"  and 
'  John  ^jw^f  Margaret  Oweni  to  be  equally  divided  between  them,  ^uaT'divid°d* 
and  the  fever  a  I  and  refpeSfive  ijfues  of  their  bodies,  and  for  want  of  between  them, 
/uch  ijfue,  to  Margaret  Owen  his  wife  in  fee  ^  and  made  her  fole  *°**  thefevcral 
executrix:  She  proved  the  will,  entred  on  the  faid  meffuages,  iffuerorthcir 
and  received  the  rents  till  her  death   in  December  1726,   hav-  bodies,  and  for 
rns:  furvived    her  fon  'John  Owen,   who  died  an  infant   un- )^"^  °^  ("5^  ., 

°    .   J  •'  '  mue,  to  his  wife 

«nafr»ed.  in  fee.   This  will 

not  create  a  croft 
remainder,  which  can  only  be  raifed  by  an  implication  abfolutelyneceirary^  which  is  not  the  caie  here, 
foi  the  words  yk/^rtf/ and  pejpeiiive,  ^ifsduaily  disjoin  the  title. 

The  widow  of  the  teftator,  after  his  death,  married  with 
yohn  Farmer  the  plaintiff  Eleanor^s  father,  and  having  fur- 
vived him,  made  her  will,  reciting  her  lirft  hufband's  will, 
and  devifed  one  moiety  of  the  faid  two  meffuages  to  Mitchell, 
Lodge^  and  Chaplin,  in  truft  for  the  feparate  ufe  of  the  plaintiff 
Eleanor  her  daughter,  during  her  life,  and  after  her  deceafe,  to 
John  Davenport  the  fon  of  Eleanor  for  life,  and  after  his  de- 
ceafe, to  the  defendant -R/VWiOu;^;/ in  fee. 

The  dcfend2Lni  Margnret,  the  daughter  of  the  teftator  John 
Owen^  married  ouq  Lee  (who  is  finx:e  dead),  and  the  defendant 
Oldis  having  paid  off  Thomases  mortgage,  took  an  alignment 
thereof;  and  being  willing  to  purchafe  th^  Shropjhlre  eftate  o£ 
Lee,  and  the  defendant -M^rg-^/Yf  his  wife,  they  by  indentures^ 
of  leafe  and  releafe  in  1732,  between  them  and  Oldis,  ia, 
confideration  of  the  fum  therein  mentioned,  granted  to  hioit 
the  faid  premiffes,  and  fuffered  a  recovery,  and  he  infifts  thait 
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he  bas  a  right  to  enjoy  the  fame,  as  JIanding  in  thi  plod 
of  Margaret  Lee,  on  whom^  upon  the  doaib  of  John  Owen 
her  brotbify  the  iftati  defended  by  furvivorjbipj  and  that  flit 
became  intitled  thereto  by  a  crofs  remainder  under  the  teftator's  wUl. 
The  plaintiff's. claim  the  benefit  of  their  feveral  devifes  under 
the  will  of  Margaretta  Farmer^  and  have  brought  their  bill,  in 
order  that  the  plaintiff*  f/^jn^r  may,  on  paying  her  (hare  of  the 
mortgage,  have  a  conveyance  of  a  moiety  of  the  premifies,  and 
that  flie  may  be  let  into  the  receipt  of  one  moiety  of  the  rent, 
and  that  a  partition  may  be  made  of  the  faid  premifies,  an4 
that  ihe  may  be  quieted  in  the  pofleffion  of  a  moiety  thereof, 
in  feveral ty  for  the  plaintiff's  benefit. 

Lord  Chancellor  :  I  am  of  opinion,  that  the  will  in  this  cafe 
is  not  fo  penned,  as  to  create  a  crofs  remainder,  which,^  as  it 
is  never  favoured  by  the  law,  can  only  be  raifed  by  an  impli- 
cation abfolutely  neceflary,  and  that  is  not  the  prefent  cafe^ 
for  here  the  words  feveral  and  rejpeifive^  efl^edually  dif- 
join  the  title  ;  his  Lerdjhip  for  this  purpofe  cited  the  cafe  of 
Comber  and  /////,  in  the  King^s  Bench..    H.  T.    7  Ge§*  2. 

'733*- 
Bamara.  B.  It.        '1  l^e  only  inftance  wherein  this  cafe  differs  is,  that  in  the 
3^7*  cafe  of  Comber  and  if///,    all  the  devifees  were  grand  chil- 

%  str*.969,       jj,^^^  jjj  gqyj^j  degree  ^o  the  tcftator,  and  in  this  cafe  the  de- 
vife  over  was  to  the  wife^  who  could  riot  claim  as  I\eir  at 
law,   but  yet  the  prefumption  of  Kindnefs  was  as  ftrong  iq 
favour  of  a  wife,  and  then  this  does  not  differ  from  the  reafon 
of  that  cafe. 
Croft  rmahden        In  the  cafe  of  Holmes  znd  Meynell^  T.Raym^  425.  a  great 
have  ncfcr  been    ftrefs  was  laid  upon  the  word  theyy  in  CTik  they  happened  to 
S/opon''^  die,  then  he  devifed  all  the  premifies,  nor  can  there  be  any 
thefe  words.  In    cafe  cited,  where  crofs  remainders  have  been  adjudged  to  arife 
default  of  fucb      merely  upon  thefe  words,  in  default  of  fuch  ijfiie^  and  there- 
*  "*  fore  his  Lordjhip  declared,  that  the  plaintiffs  Eleanor  Davenport^ 

John  Davenport^  and  the  defendant  Richard  Owen^  are  in- 
titled  to  the  equity  of  redemption  of  a  moiety  of  the  pre- 
mifies, on  payment  of  a  moiety  of  the  principal  and  interefi: 
on  the  faid  mortgage,  and  that  in  cafe  either  of  the  plaintiffs, 
or  the  defendant  Richard  Owen^  fiiould  redeem  the  faid  premifies, 
then  he  decreed  that  a  commiffioa  fiiould  iflue,  to  divide  the 


♦  John  Holdett,  being  fcifed  of  feveral  lands  in  fee,  devifed  to  bis  fon  Richard  for 
his  lite,  with  remainder  to  his  ifTue  in  tail  male,  and  after  bis  death  without  ilfue,  h^ 
dennifed  the  premifies  among  his  three  grandchildren  In  this  manner.  To  bis  grandfoa 
Richard  znA  E/ixabttb  h\s  grandaaghter  as  tenants  in  common,  and  to  the  heirs  of 
their  refrcftivc  bodies,  and  for  default  of  fuch  iffue,  the  remainder  to  hit  graodaughtec 
AtineHolden  in  tee  :  Anne  married,  and  afterwards  Elixaheth dkd  without  iflue  of  her. 
body  :  The  queftion  was.  Whether  Richard  Holden  and  Elixabetb  took  an  eftate  in 
common,  with  crofs  remaindert  to  the  heirs  of  their  bodies,  for  then  the  eftate  coul^ 
aoc  veil  in  Anm^  but  upon  failure  of  iflue  of  both  their  bodies,  or  whether  this  was  ai^ 
fftaie  in  common,  with  rrmainders  to  the  heirs  of  their  bodies  generally,  for  in  that 
cafe,  one  moiety  of  the  eftate  would  veft  in  Anne,  who  had  the  remainder  in  fee,  im- 
mediately upon  the  death  of  cither  of  them  without  iflue  :  The  court  wert  of  opinioa, 
that  no  aofs  remainders  were  created  by  this  devife,  but  that  by  the  death  oi  EUzahah 
her  moiety  went  over  10  Amu* 


ilfui. 


premifies 


Remainder*  jSl 

|>jremifl(e$  into  moieties,  one  moiety  to  go  to  the  pUintiffs  Mlea^ 
nor  and  John  Davenport^  and  the  defendant  Owen^  according 
to  their  interefi  therein,  and  the  other  moiety  to  the  defendant 
Oldisj  and,  after  fuch  partition  made,  he  directed  proper  con- 
veyances to  be  executed  by^the  feveral  parties. 

March  the  12th,  1738. 
Hopkins  alias  Dare  v.  Hopiins. 

HEARD  upon  the  3d  of  Mar ch^  and  flood  for  judgment  Cafe  273. 
this  day. 

^^i&» /f^^/(/ni  the  teftator,  having  a  large  real  and  perfonal  7  H.  de?ifedhit 
cftate,  makes  a  difpofition  of  both  by  his  will,  and  as  to  the  huik[J*{^^f^*^*^^^^^.^ 
of  his  real  eftate,  devifes  the  fame  to  truftees  and  their  heirs,  heirs,  to  the  ufe 
to  the  ufe  of  them  and  their  heirs,  upon  feveral  trufts,  viz,  for  ©^  ^^em  and 
Samtul,  the  only  fon  of  his  coufin  John  Hopkins  for  life,    and  '^^^,)'l^)i,''^''' 
after  hisdeceafe,  in  truft  for  the  firft  and  every  othe"  fon  of  t\it  therein  after  men- 
body  of  the  faid  Samuely  to  be  begotten  fucceffively,   and  the  '^'"'^^-    ^hefc 
heirs  males  of  the  body  of  every  fuch  fon  refpedively,  and  for^^ory  of*b1rin- 
want  of  fuch  iffue,  in  cafe  his  ^coufin  John  Hopkins  Jhould  have  ttnx'ion,  that  the 
any  other  fony  then  for  all   and  every  fuch  other  fon  for  life,  {^^sal  e^tc  fo 
with   like  remainders  to   their  iffue  male,  and   for  default  of  ufc^  to  fupVrt* 
fuch  iffue,  to  the  firft  and  every  other  fon  of  the  body  of  Sarah,  aiithefe  trufts 
cldeft  daughter  of  his  faid  coufin   John  Hopkins   for  ^^^^  f^c^l^f^J^^lT- 
cef&vely,  with  like  remainders  to  their  iffue  male,  and  for  w^^ntpm  of  which  ' 
of  fuch  iffue,  the  like  remainders  to  the  firft  and  every  other  were  to  the  after 
fon  of  Mary,  fecond  daughter  of  his  faid  coufin  John  Hopkins,  i?'"nd"he1o?;t 
and  their  iffue  male,  and  fo  carries  on  the  limitation    in  like  made  fuch  a  con- 
manner,  in  refpeft  of  the  other  daughters  of  his  faid  coufin,  ^'^"^^o*?  as  fup- 
then  in  being,  and  for  want  of  fuch  iffue,  in  cafe  his  coufin  t^'^^^gj^g^Jf'** 
John  Hopkins  fhould  have  any  other  daughter  or  daughters,  then  opinion  it  was 
in  truft  for  their  firft  and  every  other  fon  in  like  manner,  and  "^jj^^^^j'^jj}^"^ 
for  default  of  fuch  iffue,  in  truft  for  the  firft  and  other  fonsiawa^dcquit^, 
of  his  coufin  Hannah  Dare^  with  like  remainders  to  her  firft 
and  every  other  fon  and  their  iffue  male,  with  remainders  over 
to  other  relations,  remainder  to  his  own  right  heirs. 

Then  comes  a  provifo,  that  none  of  the  perfons  to  whom  the 
eflate  was  thereby  limited,  fhould  be  in  adtual  poffefiion  of  the 
whole,  or  any  part  thereof,  till  he  or  they  refpeftively  attained 
his  or  their  age  or  ages  of  21,  and  in  the  mean  time,  the  truf- 
tees to  make  a  handfome  allowance  for  the  education  of  fuch 
perfons,  and  the  overplus  to  go  to  fuch  as  fhould  be  intitled 
thereto. 

Thcfe  are  the  feveral  limitations  and  provifoes,  materially 
relating  to  the  real  eftate.  * 

Then  he  devifes  all  the  reft  and  refidue  of  his  perfonal  cftate, 
in  cafe  there  fhould  be  any,  after  payment  of  debts,  fcff.  to  his 
executors  in  truft,  to  be,  with  all  convenient  fpeed,  laid  out  in 
the  purchafe  of  lands,  and  to  be  fettled  to  and  upon  the  fame 
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trufts  and  purpofes  in  his  will  declared  of  the  real  eftate  Ito 
was  then  feifed  of,  and  made  the  truftees  his  executors. 

Samuil  Hopkins  the  (irft.  devifee  died  before  the  teftator^ 
which,  after  the  teftator's  death,  occafioned  the  bringing  two 
bills,  one  by  John  Hopkins  and  his  daughter,  to  have  an  ac- 
count, and  an  execution  of  the  truft,  and  John  Hopkins  prayed, 
that,  as  heir  at  law,  he  might  have  the  profits  till  fome  pcrfons 
come  in  iffe^  capable  to  take  under  th^  will,  as  part  oftbt  trujt 
mndifpofid  of\  the  other  was  brought  by  the  truftees,  that  till  a 
perfon  was  in  effe^  capable  of  taking,  the  profits  might  be  ac- 
cumulated to  increafe  the  eftate. 

Thefe  caufes  werd  heard  before  the  Matter  of  the  Rolls  ia 
I733»  ^"d  it  was  admitted  on  all  hands,  that  if  5<i«!trr/ had 
furvived  the  teftator,  he  wt>uld  have  taken  (at  leaft)  an  eftate 
for  life,  in  the  truft  in  poflcffion,  and  all  the  fubfequent  limi- 
tations between  him  and  the  prefeht  plaintiff^  would  in  Aich 
cafe  have  been  contingent  remainders. 

But  it  was.infifted  for  the  plaintiffs  itk  the  origijial  caufe, 
that,  by  the  death  of  Samuel  in  the  teftator^s  life,  that  devife 
was  void,  and  was  to  be  confidered  as  if  it  had  never  been  in- 
ferted,  and  that  if  the  fubfequent  limitations  could  not  take 
efFe£l  as  contingent  remainders,  they  might,  by  way  of  exe- 
cutory devife,  and  that  they  {hould  operate  as  they  could,  nt 
res  magis  valeat  quam  pereat. 

For  the  prefent  plaintiff"  it  was  infiftcd,  that  by  the  death  of 
Samuely  the  eftate  of  freehold  devifed  to  him,  became  void,  and 
fo  confequently  the  contingent  remainders,  and  that  the  law 
cannot  admit  a  limitation  in  its  original  creation,  a  contingent 
remainder,  to  be  by  an  accident  changed  into  an  executory 
devife. 

The  Majler  of  the  Rolls  was  of  opinion,  **  That  the  limitatiou 
^*  to  Samuel  Hopkins  was  to  be  confidered  as  if  it  had  never  been 
**  in  the  will,  and  therefore  that  the  devife  to  after-born  fons 
*'  being  by  future  words,  in  cafe  his  coufin  John  Hopkins 
**  fhould  have  any  other  fon,  it  was  now  to  be  confidered  as 
•'  the  firft  devife,  and  might  take  efieft  as  an  executory  devife.*' 
Lord  Chancellor  Talbot  was  of  the  fame  opinion  on  the  ap- 
peal, [Vide  Caf.  in  Eq,  in  his  time,  44,)  "and  decreed,  the 
*'  truftees  to  deliver  poffeffion  to  the  plaintiff"  John  Hopkins^ 
**  (of  particular  eftates)  and  of  the  eftate  purchafed  by  the 
**  teftator,  after  the  making  the  will,  and  to  deliver  the  deeds 
•*  and  writings  to  him,  and  declared  he  was  intitled  to  the  rents 
*'  and  profits  devifed  to  the  truftees,  accrued  fince  the  tefta- 
*'  tor's  death,  till  fome  perfon  ftiould  be  in  being  intitled  loan 
"  eftate  for  life  in  pofjeffton  (which  makes  no  difference  in  the 
*'  decr/e)  according  (o  the  limitation  in  the  will,  and  was  in- 
*'  titled  to  the  furplus  produce  of  the  teftator's  eftate,  after 
*'  payment  of  the  annual  fum  charged  thereon,  and  dircftecf 
*'  v.i\  account  of  both  the  real  and  perfonal  eftate,  and  a  like 
*'  direL^icn  as  to  the  perfonal  eitate  for  invefting  it  in  land?: 
'*  Theic  >Yas  uq  diredion  given  c^^acen>ing   z,  conveyance  of 
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*^  the  cftate,  but  a  general  refervation,  and  liberty  to  apply  Co 
**  the  court,  as  there  fliould  be  occafion.*' 

This  was  the  decree  then  made,  and  upon  great  confidcra- 
tion,  and  as  to  the  point  on  which  it  was  eftablifhed,  it  is  not 
difputed  in  this  cafe,  becaufc  the  plaintiff  here  founds  himfclf 
by  the  prefent  bill,  exprefsly  on  the  foot  of  that  decree. 

Since  that  decree,  two  new  events  have  happened,  which 
have  given  rife  to  this  fuit. 

John  Hopkins^  on  the  1 8th  of  June  1736,  had  another  fon 
born,  nzmed  PPilliam,  who  died  the  24th  of  Z)^^.  1737,  and  on 
his  death,  the  plaintifF,  the  eldeft  fon  of  Hannah  Dare,  having 
attained  twenty-one,  brought  this  bill  to  have  a  fettlement 
made  by  the  truftees,  ami  firft  prays  an  cftate  may  be  limited 
to  him  in  poflefBon,  and  alfo  an  account  of  the  profits  during 
William*s  life,  and  that  the  furplus  profits  may  be  paid  to  him. 

Mr.  Chute  for  the  plaintifF. 

This  is  a  contingent  remainder,  and  not  an  executory  devife, 
'for  the  eftate  for  life  in  the  firft  taker,  is  a  vefted  intereft,  and 
confequently  the  contingent  remainder  vefts  at  the  fame  time. 
Pays' s  cafe^  Cro.  Eliz.  848, 

The  teftator  has  laboured  to  give  to  an  un-born  perfon,  what 
he  apprehends  was  never  given  to  any  un-born  perfoh  be- 
fore, for  he  has  reftrained  the  vetting  of  the  freehold,  and  fuf- 
pended  it  further  than  any  court  whatever  has  attempted  to  do. 

What  we  contend  for  is,  that  admitting  this  was  an  execu- 
tory devife  in  the  fecond  fon  of  John  Hopkins^  yet  after  he  was 
korn,  whatever  was  executory,  was  then  executed,  and  the 
freehold  eftate  for  life  vefted  in  him,  with  remainders  to  his 
firft  and  every  other  fon,  and  as  he  has  died  without  iflfue  male, 
the  contingent  remainder  takes  place  in  the  plaintiflF.     Lijle  v« 

No  difference  between  the  limitation  which  did  come  in  effi 
by  the  birth  oi  William^  and  the  limitation  which  would  have 
come  in  ejfe  immediately,  if  Samuel^  the  firft  fon  of  the  nephew 
John  Hopkins,  hadfurvived  the  teftator  but  an  hour. 

The  provifo  in  the  will,  is  an  abridgment  of  the  power 
which  is  given  to  the  firft  taker,  of  holding  an  eftate  for  life, 
and  is  for  that  reafon  void,  as  much  as  if  a  perfon  (hould  ap- 
point one  executor,  and  then  reftratn  him  from  adminiftring. 
Taylor  v.  Brydal,  2  Mod.  289.  - 

The  queftion  will  be.  Whether,  notwithftanding  TVlUiam 
the  fon  was  born,  the  whole  rents  and  profits  of  the  teftator's 
cftate  ftiall  ftill  accumulate,  till  the  infant  would  have  attain- 
ed his  age  of  twenty-one,  or  whether  by  the  birth  of  fFlUiam 
the  freehold  abfolutely  vefted  in  h^jm. 

If  a  man  in  a  will  attempts  to  give  fuch  an  eftate  as  the  law 
does  not  admit,  and  endeavours  to  raife  fuch  a  contingency  as 
it  wiil  not  allow,  they  muft  take  their  fate  according  to  the 
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riiles  of  taw.    Reeves  v.  Long^  3  Lev.  408.     SalL  7.2ji  Ae 
cafe  which  introduced  the  ftatuteof  King  Williamj  as  to  ua» 
-    born  children. 

Executory  devifes  had  their  original  here,  but  the  reafon  of  it 
was  fo  firong,  that  the  courts  of  law  foon  conformed  to  tho(e 
rules. 

No  body  is  intitled  to  take  the  profits  under  Lord  Chancel- 
lor Talbot's  addition  to  Sir  Jofeph  ^ekyWs  decree,  but  John 
Hopkinsy  and  the  court  is  filent  as  to  every  other  perfon. 

What  is  the  terniinus  a  quo  under  the  laft  decree  ?  Why,  un- 
til a  perfon  is  born,  who  is  intitled  to  take  an  eftate  for  life  in 
pofTeffion,  for  otherwife  my  Lord  TCalkst  would  have  added, 
until  fuch  perfon  arrive  at  the  age  of  21  years. 

It  would  be  repugnant  to  fay,  that  John  Hopkins  took  an  ef- 
tate for  21  years,  at  the  very  time  that  his  eftate  as  heir  at  law 
ceafed  upon  the  birth  of  his  foil. 

fUlliam  was  not  in  iji  at  the  time  of  the  executory  devife,  and 

therefore  to  fay  it  is  ftill  executory,  is  carrying  this  dodrine 

further  than  was  ever  yet  attempted,  for  it  will  wait  longer 

than  the  compafs  of  one  life,  for  here  is  the  life  of  William  who 

'    is  dead,  and  the  life  of  a  perfon  who  is  unborn« 

Mr,  Noel  of  i\it  fame  fide. 

The  only  queftion,  Whether  the  contingent  remainder  takes 
effedl  in  poiTeffion  in  the  plaintiff^  upon  the  death  of  the  fecond 
fon  of  John  Hopkins  ?  Or  whether  it  is  ftill  to  wait,  till  the  birth 
of  another  fon  of  John  Hopkins. 

As  an  executory  devife  was  introduced  to  fupport  and  affift 
the  rules  of  law,  this  court  will  not  conftrue  an  executory  de- 
vife in  fuch  a  manner  as  to  overturn  the  rules  of  law. 

Lord  Chancellor :  Pays^s  cafe  is  like  wife  reported  in  ^(?y  43. 
and  differently  ftated  from  what  it  is  in  Cro.  Eliz,  848. 

Mr.  Noel:  It  was  only  necefEty  that  obliged  the  court  to 
conftrue  it  an  executory  devife,  at  the  time  of  the  decree  of 
Lord  Chancellor  Talbot. 

But  as  here  is  a  fon  ofjohn  Hopkins  born  fince  the  decree,  this 
neceflity  ceafes,  and  eo  injlante  the  eftate  for  life  vefted  in  pof- 
feifiem  in  the  fon,  the  contingent  remainder  refted  in  the  plaintiff. 

The  teftator  allowed  the  truftees  to  expend  fuch  a  fum  up- 
on the  birth  of  the  firft  perfon,  who  fhould  take  an  eftate  for 
life  in  pofTeffion,  by  way  of  education,  as  is  fuitable  to  the 
largenefs  of  the  eftate  he  is  intitled  to  at  twenty-one^  (hews  the 
intention  of  the  teftator,  that  it  fhould  veft  in  the  firft  taker. 
Batis  cafe,   Salk.  254. 

Lord  Chancellor  :  The  word  immediate  was  put  in  at  firft  by 
hordTalboty  in  his  decree,  in  his  own  hand,  but  ftruck  out 
afterwards,  and  ftands  now  as  has  been  before  mentioned,  viz. 
inftead  of  immediate  eftate  for  life  in  pofl'effion  :  only^  eftate  for 
life  in  poflVflion 

Mi.  Green  of  the  fame  fide,  cited  Dyer  3  W  4  P«&*.  430, 
where  it  is  laid  b^  a.  very  hi^h  authority,  that  the  intention  of  a 
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ieftator  is  to  dired  the  conftrudion  of  a  will ;  but  if  that  intefi- 
tion,  tho'  ever  fo  plain,  is  contrary  to  law,  it  is  abfolutely  void. 
The  queftion,  if  the  plaintiff  ihould  have  a  decree,  whether 
he  is  intitled  only  to  an  eftate  for  life,  or  to  an  eftate.tail  by 
virtue  of  the  limitation  to  him  for  life,  remainder  to  the  heirs 
male  of  his  body ;  he  inf&fted  for  the  plaintiff,  that  thefe  are 
words  of  limitation,  and  not  of  purchafe. 

Mr.  Murray  of  the  fame  Jidi. 

This  is  carried  further  than  the  law  will  fuffer  executory 
devifes  to  wait,  for  here  it  muft  wait  till  the  death  of  the  fa- 
ther John  Hopkins^  and  the  death  of  the  fon  John  Hopkins^  and 
the  rule  is,  that  it  muft  wait  only  21  years,  or  arife  within  the 
compafs  of  one  life. 

Lord  Chancellor  Talbot,  in  his  reafons  for  fupport  of  his  de- 
cree, fays,  if  Samuel  Hopkins  had  furvived  the  teftator,  he  would 
certainly  have  had  an  eftate  for  life,  and  there  can  be  no  dif- 
tin£tion  made  between  the  limitation  in  the  will  to  Samuel^ 
and  the  limitation  to  any  other  fon  to  be  born  of  the  teftator*s 
nephew,  John  Hopkins.  ; 

That  the  contingency  was  to  wait  till  the  firft  perfon  who 
fhould  take  an  eftate  for  life  arrives  at  the  age  of  21,  was  never 
tonfidered  at  all  In  the  hearing  before  Lord  Talbot,  and  never 
could,  becaufe  the  profits  are  difpofed  of  by  the  teftator  himfelf. 

In  all  cafes  of  property,  this  court  inviolably  and  invariably 
adheres  to  the  rules  of  law,  becaufe  they  arc  pofitive,  and  all 
the  good  endof  ufes  before  the  ftatute,  are  ftiJl  preferved  in  the 
conftruftion  of  trufts  fince  the  ftatute,  for  aquitas  fequitur  legem. 

It  is  contrary  to  the  policy  of  the  law  to  fupport  an  executory 
devife  any  longer  than  till  an  eftate  for  life  comes  in  being, 
upon  which  the  contingency  may  veft  :  An  executory  devife 
cannot  be  extended  further,  or  an  eftate  made  unalienable  any 
longer  than  for  a  life  in  being,  or  21  years  after  fuch  life. 
Stephens  v.  Stephens,  Caf,  in  Eq.  in  Lord  Talhot*s  time. 

In  the  Duke  of  Norfolk* %  cafe,  Sele/J  Cafes  in  Chancery  i,  it 
was  faid  by  Lord  Keeper  North,  that  the  meafures  of  limitation, 
in  refpedl  to  the  truft  of  a  term,  and  of  the  legal  eftate  of  a  term, 
are  all  one,  and  this  court  makes  no  diftinftion,  any  more  than 
the  courts  of  law.  Vide  Humberfioh  v«  Humberjion,  7.  Fern.  637. 

Mr.  Attorney  general  e  contra. 

Mortey  dircded  by  a  devife  to  be  laid  out  in  land,  and  fet- 
tled in  a  particular  manner,  is  a  mere  executory  truft,  and 
muft  be  carried  into  execution  by  this  court,  and  therefore  the 
perfonal  eftate  here  is  diftinguiihed  from  the  real,  and  liable 
to  the  truft. 

Mr.  Brown  of  the  fame  fide. 

It  has  been  infifted  for  the  plaintiff,  that  the  limitation  to 
him  has  taken  eftedt  to  the  exclufion  of  all  others,  and  it  is 
pretended,  that  trufts,  in  the  cafes  of  property,  muft  be  go- 
verned exaiStly  by  the  fame  rule  as  legal  eftates. 

Thcrp 
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There  are  fcveral  Jnftanccs,  where  this  court  havtB  deviateB 
■from  this  rule;  a$  a  dowrefs  is  intitkd  to  dower  in  a  legal 
cftate,  but  cannot  be  endowed  of  a  truft ;  at  law  a  man  cannot 
convey  an  ef^ate  to  his  wife,  but  in  this  court  be  may  do  it 
by  way  of  ufe. 

As  it  was  impoffible,  at  Common  law,  for  a  perTon  to  cad^ 
vey  an  eftate,  but  he  muft  part  with  the  whole  eftate  at  the 
time;  to  obviate  this  inconvenience,  the  invention  of  ufes 
arofe  ;  as  for  inftance.  If  a  man  conveyed  to  A.  and  his  heirs, 
to  commence  within  four  years,  during  the  intervening  time, 
the  freehold  is  in  abeyance,  and  is  a  void  remainder ;  but 
taking  it  as  a  fpringing  ufe,  the  eftate  continues  in  the  feoffor, 
and  is  executory  till  the  expiration  of  the  four  years. 

The  invention  of  trufts  to  preferve  contingent  eftates,  was 
to  remedy  many  inconveniencies,  and,  among  the  reft,  to  guard 
againft  the  accident  of  a  fon's  being  born  after  the  death  of  the 
father. 

A  general  legal  eftate  here  is  conveyed  to  the  truftees^  in 
truft  to  preferve  and  anfwer  the  particular  purpofes  of  his  will, 
and  therefore,  in  this  cafe,  it  is  a  general  legal  eftate,  and  a 
general  truft. 

The  teftator  declares,  if  Mr.  Hopkins  has  another  fon,  thqr 
ihall  be  truftees  for  that  fon,  which  muft  mean  that  they  fliould 
be  truftees  of  the  eftate  likewife ;  for  when  a  thing  is  given,  the 
means  by  which  it  may  be  obtained,  are  certainly  intended 
to  be  given  at  the  fame  time,  and  it  would  be  harfh  to  fay,  in 
a  court  of  equity,  whofe  chief  jurifd  id  ion  arifes  out  of  trufts, 
that  Chancery  will  limit  and  reftrain  the  power  of  truftees, 
where  it  is  naturally  and  neceffarily  implied,  tho' not  expreffcd 
in  terms.     Vide  the  cafe  of  Reeves  v.  Long^  3  Lev,  408. 

The  rule  of  executory  devifes  has  been  extended  in  Stephens 
v.  Stephens  fo  far,  as  till  a  child  ftiall  come  to  the  age  of  21, 
and  for  this  reafon,  becaufe  no  perfon,  until  that  age,  is  in- 
titled  to  convey. 

In  the  cafe  upon  Serjeant  Maynard's  will,  the  court  direfl- 
ed  truftees  to  preferve  and  fupport  contingent  remainders, 
»    tho*  omitted  in  the  will  itfelf. 

Chapman  v,  Blejfet^  before  Lord  Talbot^  after  Hopkins  and 
Hopkins^  Cafes  in  Equity  in  his  time,  145. 

it  is  juftice,  his  Lordjhip  faid,  in  a  court  of  equity,  to  ap- 
ply the  legal  eftate,  fo  as  to  fupport  the  truft  eftate,  and  your 
Lordjhip  will,  I  do  not  doubt,  preferve  thefe  trufts  in  the  (aoie 
manner. 

Mr.  Fazakerley  of  the  fame  fide. 

The  arguments  which  the  counfel  of  the  other  fide  draw  to 
trufts,  from  the  rules  of  law,  I  allow  is  very  right,  where  they 
are  exa<ftly  the  fame  in  all  circumftances  j  but  where  they  are 
not  limilar,  it  is  otherwise  5  for  if  the  reafon  ceafes,  it  would 
be  abfurd  to  conftrue  them  by  the  fape  rules.  Vide  the  rcSor 
of  Chedington^s  cafe,;  i  Co,  148.  h. 

An  eftate  at  Uw  may  be  in  abeyance,  but  a  truft  is  not  fo 
we  momcnl  m  tc\u\l>|  -^  iot  *vl  \!ci^\^  ^n^.'^  ^  c'ci^faa.  of  ever  (o 
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fmall  a  duration,  it  would  revert  to  the  heir  at  law :  In  '^aU 
Ur^%  cafe,  Yelvirton^  foL  9  ^  lo.  a  cafe  put  there  by  Lord  Chief 
Juftice  Popham^  and  agreed  to  by  all  the  Judges,  and  a  much 
flronger  one  than  the  prefent. 

It  is  not  neceffary  that  there  (hould  be  a  truft  at  all  to  prc- 
ferve  a  contingent  remainder. 

Many  inftances  where  this  court  have  fpelt  out  the  intent 
of  a  teftator,  tho' it  is  not  expreffed  in  words,  for  by  impli- 
cation this  court  have  done  what  the  teftator  intended. 

Are  they,  in  this  cafe,  appointed  truftees  for  any  particular 
purpofe)  exclufive  of  another  ?  If  they  are  not,  then  are  they 
truftees  in  general  for  all  the  ufes  of  the  will,  and,  among  the 
jreft^  are  to  be  confidered  as  truftees  to  preferve  contingent 
remainders. 

The  conftrudion  we  contend  for,  will  fupport  the  whole 
intention,  but  what  the  pkintift"  aims  at,  will  defeat  it  in  the 
greateft  part  of  the  will,  therefore  we  hope  your  Lordjhlp  wiH 
conftrue  them  truftees  for  the  purpofe  we  infift  upon,  the  pre- 
lerving  the  contingent  remainders  ;  the  cafe  of  Maffenhurgh  v. 
jd^A  is.not  exadly  ftated  in  7.  Vent,  hut  in  the  o^avo  edition  0/ 
Cbanciry  cafes  it  is. 

As  to  the  perfonalejlate,  wherever  there  is  an  executory  truft, 
this  court  will  mould  it  in  fuch  a  manner,  as  may  beft  an- 
fwer  the  intention  of  the  teftator,  and  therefore  I  fliall  not 
trouble  your  Lordjhip  with  cafes  to  this  point :  When  they  arc 
truftees  for  the  feveral  purpofes  in  the  will,  it  is  abfurd  to  fay> 
that  they  arc  not  truftees  to  preferve  the  contingent  remain- 
ders, which  is  one  of  the  principal  purpefes  of  the  will,  and 
the  teftator  has  given  the  eftate  to  truftees  during  the  life  of 
yohn^  and  during  the  life  of  Anne  the  mother. 
Mr.  Chute  by  way  of  reply. 

It  has  been  iniifted  by  the  gentlemen  of  the  other  fide,  that 
the  cafe  of  Samuel  and  William  are  the  fame,  and  that  the 
contingent  remainders  ought  ftill  to  be  preferved. 

I  never  heard,  nor  ever  met  with  it,  that  when  a  tenant 
for  life  is  born,  with  remainder  to  his  firft  and  every  other 
fon  in  tail,  that  truftees  ever  interpofed  any  further,  than  h" 
iween  fuch  tenant  for  lifey  and  his  ijjite  in  tail^  and  contingent 
remainders  beyond  this,  would  be  too  remote  to  be  at  all  con- 
fidered in  the  eye  of  the  law  j  fuch' a  diftant  remainder  is  not 
fo  much  as  afiets  in  this  court. 

Lord  Chancellor :  This  could  not  be  an  executory  devife, 
becaufe  there  was  an  eftate  of  freehold  before  it,  and  there- 
fore it  is  a  contingent  remainder. 

Mr.  Chute :  There  is  no  difFerence  between  the  prefent  cafe 
and  Humhtrfion  v.  Humherjlon^  but  only  there  feveral  eftates 
for  life  were  limited  to  perfons  not  in  effe^  and  here  eftates  tnil 
are  limited  to  future  perfons  unborn. 

In  this  taie^  whilft  7«?A«  Hopkins  is  without  a  fon,  he  enters 
iat  the  c!o  ;i  ■■'"■  his  te  ft  a  tor  ^  and  has  quiet  poffeffion,  as  foon  as 
a  \:,\\  if'  ■  ,  :.  ^  he  is  turned  out  again,  and  if  the  fon  dies,  he 
en"       .    ..:...  .\.or  again. 
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It  has  been  infifted  upon^  that  this  is  an  abroluteeftatteof  ffeei* 
hold  in  the  truftees ;  I  am  at  a  lofs  then  to  conceive  how  thejr 
can  fubdivide  this  abfolute  eftate  into  fo  many  particular  free- 
holds, as  they  muft  do^  if  they  would  preferve  the  contingent 
remainders,  for  I  fubmit  to  your  Lordjhipj  that  upon  the  birth  of 
fyiUiamj  an  eftate  for  life  adually  vefted  in  him,  and  was  not  to 
wait  till  he  arrived  at  the  age  of  21,  and  that  at  the  fame  time 
the  fubfequent  limitations  of  courfe  ceafed  to  be  executory,  and 
are  become  vefted  remainders,  to  take  place  upon  the  death  of 
WiUiam  without  ifliie,  and  in  this  refped  equity  too  will  follow 
the  law;  for  as  ufes,  before  the  ftatute  of  ufes,  were  the  fame  at 
trufts^  fo,  fince  the  ftatute  of  ufes,  irufts  are  confidered  in  the 
nature  of  ufes  before  the  ftatute.  Vide  ChudUigh^s  cafe,  i  C§. 
1 13*  a. 

Lord  Chanallor:  For  the  plaintiff  it  is  argued,  that  the  eftate 
vefl^d  in  William  on  his  birth,  and  was  no  longer  executory,  and 
confequently  all  the  fubfequent  limitations  became  remainders^ 
cither  contingent,  or  vefted,  according  to  their  refpefiire  na- 
tures, and  that  thofe  that  were  contingent,  not  vefting,  cither 
during,  or  $0  injiantt^  that  the  particular  eftate  of  fFUUam  de- 
termined, are  now  void,  and  confequently  the  plaintiff,  as  hav«- 
ing  the  firft  remainder  vefted  in  him,  is  intitled  to  the  eftate  in 
poffeffion. 

For  the  defendant  this  was  endeavoured  to  be  anfwered  three 
ways  : 

Firfty  That  there  is  no  neceffity  to  confider  the  limitations 
fubfequent  to  that,  to  the  fecond  fon  of  John  Hopkins^  as  con- 
tingent remainders,  but  that  they  may  fubfift  as  fo  many  dif* 
txtiSt  executory  devifes,  and  if  one  did  not  take  effed,  another 
might. 

Secondly^  (And  which  is  moft  relied  on)  that  admitting,  that 
by  the  eftates  vefting  in  fVilliam^  the  fubfequent  limitations  were 
to  be  looked  upon  as  remainders,  yet  fuch  as  were  contingent, 
were  not  deftroyed  by  their  not  vefting  during  his  life,  but  that 
the  legal  eftate  in  the  truftees  is  fufficient  to  fupport  them. 

Thirdly^  That  a  determinable  freehold  in  the  equiuble  eftate 
defcended  on  the  heir  at  law,  and  that  is  fufficient  to  fupport 
th^  contingent  remainders  of  the  truft  eftate. 

Thefe  points  have  been  well  argued  at  the  bar,  and  there 
are,  I  think,  fome  things  clear. 

Firjl^  That  if  thofe  bad  been  contingent  remainders  of  a  legal 
eftate,  or  a  ufe  executed,  and  no  truftees  inferted  to  preferve 
contingent  remainders,  they  would  have  been  void. 

Secondly^  It  is  clear,  that  thefe  fubfequent  limitations  cannot 
be  fupported  as  fo  many  diftind  executory  devifes* 

In  the  cafe  of  Higgins  v.  Derby  in  Salk.  before  Lord  Cowper^ 
Mich.  6  4nn.  the  utmoft  that  was  faid  was,  that  on  the  limi- 
tation of  the  truft  of  a  term  to  the  firft  fon,  and  the  heirs  males 
of  his  body,  which  never  took  effetS:,  there  never  having  been  a 
fon,  that  the  limitation  over  to  daughters  might  poffibly  be  good. 

But 
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But  in  this  cafe  the  truft  eftate  vefted  in  ff^Uiam,  and  at  leaft 
for  life,  (for  it  muft  be  admitted,  that  the  provifo  did*  not  fuf- 
pend  the  veiling),  which  being  a  freehold,  was  capable  of  fup- 
porting  remainders,  and  confequently  according  to  the  doctrine 
in  the  cafe  of  Purefoy  v.  Rogers^  1  Sauni:  380.   and  all  the  au-  SttFeamf  an 
thorities,  ought  to  be  confidered  as  remainders,  and  in  truth,  the  E^wltlc^'i*"!^ 
lubfequent  remainders  are  to  be  confidered  as  fo  mtny  parts  qf  261,  %6%,  aSo'* 
the  fame  executory  devife,  and  when  that  became  vefled  in  the  «99* 
firft  taker,  they  remain  no  longer  executory. 

The  cafe  is  therefore  reduced  to  this  queftion.  Whether  the 
legal  eftate  in  the  truftees,  will  fupport  thefe  remainders, 

Befc^  I  proceed  to  the  difcuffion  of  it,  I  will  obferve  that  it 
16  not  necefTary,  in  order  to  bar  the  plaintiff  from  having  a 
conveyance,  that  all  the  intermediate  contingent  limitations 
fliould  be  good  fubfifting  contingent  remainders,  but  it  is  fuf- 
ficient,  if  fome  of  them  are  ^00^  by  way  of  contingent  remain- 
der, and  fiill  fubfifting,  for  then,  fo  long  as  they  continue,  the 
plaintiff  comes  too  early. 

And  I  am  of  opinion,  that  the  legal  eftate  in  the  truftees  will 
fupport  (at  leaft}*fome  of  thefe  contingent  remainders,  for  it  is 
not  to  be  contended  that  all  of  them  are  good,  and  this  on  two 
grounds. 

Firft  J  Upon  the  plain  intention  of  the  teftator. 
Secondly^  That  this  intention  is  confiftent  with  the  rules  of 
law,  and  the  common  principles  of  equity. 

Pirftj  As  to  the  intention,  the  prefent  plaintifi^  certainly 
comes  before  the  court  in  a  very  unfavourable  light,  for  he 
claims  under  the  will,  and  the  teftator's  bounty,  and  at  the 
fame  time  endeavours  to  defeat  the  greateft  part  of  it  j  indeed 
this  was  retorted  on  the  defendant  the  heir  at  law^  but  that  is 
very  different,  for  he  does  not  claiip  by  the  will,  or  the  tefta- 
tor's  intention,  but  paramount  to  that,  and  only  afks  that 
which  is  not  given  from  him. 

The  teftator  could  not  frame  a  will,  that  no  one  fliould  take 
his  eftate,  if  he  could,  it  is  likely  he  would  have  done  it« 

To  confider  therefore,  and  apply  this  intention  to  this  point, 
Firjl^  He  devifes  his  real  eftate,  to  truftees,  and  their  heirs,  to 
the  ufe  of  them  and  their  heirs  (fo  that  it  is  a  clear  ufe  execut- 
ed by^the  &2X\xtt)^upon  feveraltrufts herein  after  mentioned :  Thefe 
"words  were  properly  and  ftrongly  relied  on  for  the  defendant, 
as  declaring  his  intention,  that  the  legal  eftate  fo  given  fliould 
be  ufed  to  ferve  and  fupport  all  the  trufts  and  limitations  after 
declared :  Then  he  proceeds  to  limit  the  truft,  and  when  he 
comes  to  the  after-born  fons  of  John  Hopkins^  he  fays,  In  cafe  Johxi 
Hopkins  Jhould  have  any  other  fon^  then  in  truft  for  all  and  every 
fuch  other  fon  for  life,  with  like  remainders  to  their  iffue  male, 
tfc.  fo  that  he  exprefsly  declares,  that  they  fliould  be  truftees  for 
thofe  after-born  ions,  and  confequently  the  court  is  to  make  a 
conftrufiion  to  fupport  it  in  fuch  manner  as  they  can  :  But 
tho'  this  was  the  plain  intention,  yet,  if  it  is  inconfiftent  with 
the  rules  of  law  and  equity,  it  is  to  be  rejected, 

Thcrc-p 
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Tho^conunecnt  Thcrcforc,  as  to  the  fccond  qucftion,  the  great  objedion  is, 
lawrmuTv^eft  ^^^^»  ^Y  ^^w.  Contingent  remainders  muft  veft  during,  or  at  the 
during,  or  at  the  inftanc  the  particular  eftate  determines ;  and  the  only  method 
inftant  the  pa^r-^  found  out  to  avoid  this  fmce  ChudUigVs  cafe,  i  Co.  has  been  to 
urmiiw,)rAir  Create  a  particular  eftate  of  freehold,  and  veft  it  in  truftees  to 
does  nut  hold  in  prefcrve  the  contingent  remainder ;  and  there  is  no  fuch  limitjk 
T^e^^foul^'thl'*  ^^^^  *"  this^cafe,  and  it  is  faid  to  be  a  maxim  in  this  court, 
jaw^o'cTupon  is,  that  truft  cftatcs  (creatures  of  equity)  are  governable  by  the 
ihataficehoid  fame  rules  of  property  as  legal  eftates,  in  order  to  prefenreooe 
^"vTnc^becaufe  uni/orm  rule  and  meafure  of  property. 

there  muft  be  a        And  further,  that  the  owner  of  a  truft  has  the  fame  power 
tenant  of  the      ^y^,.  jj  35  ^it  would  have  was  it  a  legal  eftate,  in  the  fame  intereft 
form^fcrviM^'     or  extent :  This  is  undoubtedly  true  in  general,  but  affords  no 
•naanfwerail    juft  conclufion  in  the  prcfcttt  cafe. 
writs  concerning      pn    Bg^^ufe  the  ground  and  foundation  the  common  law 

the  realty,  but  >  '         .  &         .  •  j   •      r      1        r 

thisobjeaionit  goes  upon,  in  making  contingent  remainders  void  in  fuch  cafes, 
obviated  in  the    Jqcs  not  hold  in  the  cafe  of  trufts, 

ble\lte7be^'*'  S/f^W/^,  Becaufe  to  allow  them  to  be  good,  will  notaffea 
aufe  th/truftec  any  rightful  power  of  alienation  in  the  ce/iuique  trufi,  which  the 
is  the  tenant  of   j^w  allows  to  owncrs  of  legal  eftatcs,  and  confequently  do  not 

the  freehold  to      ,        .  ,  ,    -^  ®  '  *i  J 

perform  fcrvicc.,  ^cud  to  a  perpetuity. 

(stc.  Thirdly^  Becaufe  to  require  a  new  diftinfl  limitation  of  legal 

eftate,  to  fupport  the  contingent  remainders  in  fuch  a  cafe  of  a 
truft,  would  be  quite  nugatory. 

As  to  the  firji^  the  ground  on  which  the  common  law  requires 
the  vcfting  of  the  contingent  remainders  either  during,  01  to 
injiafite^  the  particular  eftate  determines,  is,  that  a  freehold  can- 
not be  in  abeyance  ;  that  there  muft  be  a  tenant  of  the  freehold 
to  perform  fervices,  to  anfwer  to  2l  pracipe^  and  all  writs  to  be 
brought  concerning  the  realty,  o.r  otherwife  there  would  be  a 
failure  of  publick  fervice  and  publick  juftice. 

But  this  holds  not  in  the  cafe  of  an  equitable  eftate,  theiruJlH 

is  tenant  of  the  freehold  to  perform  fervices,  i^c,  but  it  has  been 

objected  there  is  equal  mifchief,   if  he  is  not   liable  to  anfwer 

demands,  and  to  be  bound  by  decrees  in  this  court. 

Where  there  are       That  will  not  follow,  for  if  there  are  ever  fo  many  contingent 

contingem  limi.  'imitations  of  a  truft,  it  is  an  eftabliflied  rule,   that  it  is  fuffi- 

tations  cfatryfi,  cicnt  to  bring  the  truftees  before  the  court,  together  with  him 

b  i'*^"?!*^*^"^^!^^-  in  whom  the  firft  remainder  of  the  inheritance  is  vefted,  and 

bet^rc\T\e  c!)un^  ^^^  ^^^^  "^^Y  comc  after  will  be  bound    by  the  decree,    though 

togetlicr with      iioX.ineffc^  unlefs  there  be  fraud  and  collufion  between  thetruf- 

fi^*remauX^of  ^^^^  ^"^  ^^^  ^^^  perfon  in  whom  a  remainder  of  inheritance  is 

the  inhcriiancc    vcftcd  ;  but  that  is  of  no  Weight,   for  fraud  and  collufion  will 

18  vefted.  unravel  a  thing  as  well  at  law  as  equity. 

There  is  a  great  opinion,  that  this  maxim  of  the  commoa 
law  that  there  mutt  be  a  freehold,  could  not  be  drawn  over  to 
ufes  before  the  flat,  oi  Hen.  8.  ChudUigh' s  Cd^k^  I  Rep.  1^$*  pif 
Gawdy^  ''  That  if  a  man,  before  thejiatute^  had  made  a  feoff- 
•'  ment  to  the  ufe  of  one  for  years,  and  after  to  the  ufe  of  the 
**  right  heirs  of  J,  S.  this  limitation  had  been  good,  for  the 
*'  feoffees  remain  tenants  of  the  freehold  i  but  fuch  limitation 

"  after 
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•*  after  the  ftatute  is  void,  for  then  the  freehold  would  be  in 
**  abeyance,  for  nothing  can  remain  in  the  feoffees." 

As  to  the  fecond  reafon,  if  it  tended  to  a  perpetuity,  it  would  The  ftatute  of 
be  a  great  objeaion.  Before  the  ftatute  of  i7^;7,  8.  the  judges  of  ^^f^^^^^^^^^ 
the  common  law  gave  ufes  very  hard  names,  and  called  them  the  the  eftateto  the 
produft  of  fraud,  ^c,  to  remedy  thofe  mifchiefs  the  ftatute  was  "/^'/°^  ^^^^/ 
made,  to  execute  and  bring  the  eftate  to  the  ufe,  that  after  the  \e}uiTiTufeW% 
ftatute  the  cejiuique  ufe  was  (eifed  of  the  eftate  at  law,  as  before  feifed  of  the  ufe 
he  was  of  the  ufe  in  equity ;  and  this  the  judges  profeffed  to  ad-  bewrs*of\hfufe 
here  to,  but  notwithftanding  that,  the  neceffities  of  mankind,  in  equity;  but  th« 
and  reafonable  occafions  in  families,  obliged  them  in  a  little  neceifities  of 
while  to  give  way  to  ufes.  ^SttTto 

give  way  to  ufes  notwithftanding. 

Contingent  ufes,  fpringing  ufes,  executory  devifes,  powers  Conthgemufes, 
over  ufes,  were  alfo  foreign  to  the  notions  of  the  common  law,  ff"''"i'''S  "fi^» 

,  ,,  fi..i  1  /.  1  1.      executory  dc'vifes, 

and  could  not  be  limited  on  common  law  fees,  but  were  let  \n  &c.  were  foreign 
by  conftruftion,  by  the  judges  themfelves,  upon  ufes,  after  they  to  the  notions  of 
became  legal  eftates;  yet  the  judges  ftill  adhered  to  the  dodrine,  ?^' '^^^riet  i^ 
that  there  could  be  no  fuch  thing  as  an  ufe  upon  an  ufe^  but  where  by  conftruaion 
the  firft  ufe  v/as  declared,  there  it  was  executed,  and  muft  reft  (hy;«%T^thefn- 
for  that  eftate :  Therefore,  on  a  limitation  to  A.  and  his  heirs,  to  aftir  thcv  bccan^e 
the  ufe  of  B.  and  his  heirs,  in  truft  for  D.  jB.'s  eftate  held  there  legal  citates, 
to  be  executed  by  the  ftatute,  and  D.  took  nothing. 

Of  thiiconftruftion  equity  took  hold,  and  faid  that  the  in- 
tention was  to  be  fupported.  It  is  plain  B,  was  not  intended  to 
take,  his  confgience  was  affefied.  To  this  the  reafon  of  man- 
]cind  affented,  and  it  has  ftood  on  this  foot  ever  fince,  and  by 
this  means  a  ftatute  made  upon  great  conftderation,  introduced 
in  a  folemn  and  pompous  manner,  by  this  ftri£i  conftru6lion, 
has  bad  no  other  effe6t  than  to  add  at  moft,  three  words  to  a 
conveyance. 

It  is  very  true  this  would  not  have  been  indured,  if  courts  of  Courts  of  equity 
equity  had  not  in  general  allowed  thefe  truft  eftates  to  have  the  J?*^*^  ^^^*^"  ^^^ 
fame  conftderation  in  point  of  policy  with  legal  eftates,  and  given  c^uiqu^u^ujh  zt 
the  fame  power  to  cejiuique  trujisy  with  refpeiS  to  alienations,  as  to  alienation,  at 
if  it  was  an  ufe  executed.    Therefore  a  tenant  in  tail  of  a  truft  gxeciT^d  *^  ^^^ 
may  bar  his  iflue  by  a  fine  :  A  tenant  in  tail  of  a  truft,  remainder 
pver,   may  dock  the  remainder  by  a  common  recovery  ;   nay, 
ibme  go  fo  far  as  to  fay,  he  may  do  it  by  feoffment  only. 

But  all  thefe  are  common  affurances,  and  rightful  methods  of  upon  a  truft  i^ 
conveying  eftates,  for  it  was  never  allowed  that  in  truft  eftates,  equity,  no  eftate 
a  like  eftate  may  be  gained  by  wrong  as  there  might  be  of  a  le-  ^^"^  ^*^  ^!?ifl.^' 

1/1  1.         r         °  n  •  °  •  n  t  •         wrong,  as  thtxc 

gal  eltate ;  therefore,  on  a  trult  in  equity,  no  eltate  can  be  gam-  might  of  a  legal 
cd  bydifleifin,  abatement,  or  intrufion.  It  is  true,  it  may  hap-  eftate;  there- 
pen  fo  upon  a  truftee,  and  in  confequence  *he  cejiuique  truji  may  equ^itToVeftate^ 
be  affefled,  but  that  is  on  account  of  binding  the  legal  eftate  j  can  be  gained  by 
but  on  a  bare  truft,  no  eftate  can  be  gained  by  difleiun,  abate-  diifcfi a,  abate- 
ment, or  intrufion,  whilft  the  truft  continues.  ^o^/ 

The  deftruftion  of  contingent  remainders,  by  tenant  for  life, 
is  confidered  as  a  wrong  without  remedy,  and  fo  flrongly  a  tort, 

I  that 
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that  it  IS  a  forfeiture  of  his  own  eftate,  and  therefore  works  ade« 

ftru£lion  of  the  remainder «     Now  if  equity  liever  fuffers  any 

other  wrongful  ad,  or  any  thing  fimilar,  to  gain  or  defeat  the 

truft  eftate,  whilft  the  truftee  is  in  pofleffion,  why  (hould  this 

take  place,  or  the  court  ftrive  to  preferve  a  power  to  ceftuique  truft 

for  life,  the  execution  whereof  the  law  calls  a  wrong? 

There  are  many       It  is  in  this  refped  to  be  compared  to  the  cafes  of  merger^  for 

i^ances  ^here    thpugh  it  is  the  doftrinc  of  this  court,  that  the  rules  of  proper^ 

tn^en  of  legal    ty  and  Convenience  hold  in  the  fame  manner  with  refped  to  trufts 

caacrs,  and  yet    ^s  tQ  Icgal  eftates,  to  prevent  perpetuities;  yet  in  the  cales  of 

courts  of  equity  ^^^^^^  xhcTc  are  many  inftances  where  there  would  be  mergers 

have  ncvsr  Alt-        r  T        t     n  i  r-i.  r/rj 

fered  mergers  of  of  legal  eftates,  and  yet  courts  of  equity  have  never  luirered 
vn>ft«t  mergers  of  trufts,  where  the  legal  eftate  continued  in  the  truf- 

tees,  but  have  been  againft  the  merger  if  the  juftice  of  the  cafe 
required  it. 

Thirdly,  Where  'the  whole  fee  is  iq  the  truftees,  to  require 
a  new  diftin£^'  limitation  to  fupport  contingent  remainders, 
would  be  wholly  vain  and  nugatory. 

Suppofe,  after  the  limitation  to  Samuel  and  his  ifTue,  the  tef- 
tator  had  limited  over  a  remainder  to  J.  N.  to  preferve  con- 
tingent remainders,  could  J,  N.  have  taken  at  law?  No,  for 
it  would  have  been  a  ufe  on  a  ufe ;  nor  would  he  have  taken  in 
equity,  for  the  firft  truftees  having  the  whole  eftate,  are  truftees 
for  all  the  ceftuique  trufts. 

Suppofe  fuch  limitation  had  been  to  the  firft  truftees,  they 
could  have  taken  nothing  more ;  fo  that  fuch  a  new  limitation 
could  have  no  operation. 

The  principal  objedition  is,  "  That  the  legal  eftate  in  the 
^^  truftees,  and  the  equitable  in  th^ cejiuique  trufts^  2Lre  of  different 
**  ufes,  and  cannot  draw  over  the  one  to  fupport  the  contingent 
•'  remainders  of  the  other,  and  that  a  man  might  as  well  make 
^*  ufe  of  an  eftate  executed  by  the  ftatute  of  ufes,  to  fupport  a 
^^  contingent  remainderof  a  particular  eftate  in  a  ufe.'* 
Ufes  executed,         I  admit  they  are  of  different  natures,  but  ftill  the  legal  eftate 
ft"nd'"oTd!fferent  ^'^"^^^"s  J"  the  truftees  to  ferve  ^nd  fupport  all  the  trufts  i  butat 
foundauons,  and  is  quite  otherwifeon  the  (latute  of  i^fes  ^.  The  words  of  the  fta* 
7tlle6b^th'^'    ^"^^  ^^^*  "That  every  perfon  that  <hall  have  any  fuqh  ufe,  t^c, 
fanwreaioning.    "  ^^^'  ^^^^  henceforth  ftand,  and  befeifed,  (sfc^  of  fuch  lands, 
*  zjHeft.  8.       **  ^^-  to  ^^1  intents,  conftrudions,  apd  purpofes  in  the  law,  of 
••10.  *<  and  in  fuch  like  eftates,   as^  they  had  or  fliall  have  in  ufe, 

**  truft  or  confidence  of  or  in  the  fame."  By  which  the  legal 
eftate  is  executed  to  the  ufes,  and  the  ceftuique  truji  has  the  legal 
eftate,  juft  in  the  fame  manner  as  the  ufe*  before  j  the  confe- 
quence  whereof  is,  that  as  to  perfons  in  ejft^  the  legal  eftate 
became  vcfted  immediately  as  they  came  in  ejfe^  provided  they 
come  fo  in  due  time,  according  to  the  rules  of  common  lawj 
if  not,  then  the  eftate  went  over  immediately  to  the  next  re- 
mainder-man, as  it  would  in  the  cafe  of  a  common  law  fee : 
So  it  is  conftrued  in  Chudleigh\  cafe,  and  if  it  went  over  by 
deed  or  will,  fo  as  the  party  took  as  a  purchafer,  it  is  never 
drawn  back.  ag^2L\w, 

This 


This  &ews  that,  as  to  this  queftion,  there  can  be  no  rearon^ 
Ing  at  all  from  the  cafes  of  ufes  executed  to  meer  trufts,  but 
tbey  ftand  on  different  foundations.  Thefe  are  the  reafons 
which  govern  my  judgment  on  this  point,  and  I  own  lean 
fee  no  inconvenience  from  it. 

It  muft  be  admitted  that  the  teftator  might  have  done  this,  as 
to  part  of  the  remainders  (thofe  that  are  capable  of  being  fup* 
ported),  if  he  had  ufed  proper  veords ;  and  if  be  has  clearly  ex- 
preffed  his  intention,  this  court  (which  is  to  direct  a  fettlement 
according  to  his  intention,  as  far  as  it  may  ftand  with  the  rules 
of  law)  will  take  the  proper  method  to  effeduate  this  intention. 

Next  as  to  the  cafes,  the  Earl  of  Stamford v.  Sir  John  Habart^  Where  a  tmft  U 
in  1709,  (notwithftanding  the  diftindion  taken  upon  it)  is  a  l."ecutof "?  • 
firong  authority  for  this  purpofe.    Serjeant  Maynard  "  devifed  itiwmbcfatiVthe 
•*  his  eftate  to  truftees  and  their  heirs,   and  declared  after  his  court  to  follow 
<«  wife's  death,  they  (hould  convey  the  eflate  to  the  ufe  of,  ttcSfei^"  fL 
^^  and  in  truft  for.  Sir  H.  H.  for  life,  remainder  to  the  firft  as  the  rules  of 
**  fon  for  99  years,  if  he  fo  long  live,  remainder  to  the  heirs  ^^  will  admit. 
*^  male  of  fuch  firft  fon,  remainder  to  the  Countefs  of  Stam^ 
^^  ford  for  life,  remainder,  ^c.  a  conveyance  was  ^ircAed  ac- 
**  cording  to  the  will,  ixceptidns  wm  taken  to  the  draught  of  the 
^^  conveyanct ;  Lord  Cotuper  declared,  that  where  articles  or  a 
**  will  were  improper  or  informal,  the  court  was  not  to  dired 
<*  a  conveyance  according  to  fuch  improper  direftions^  but  in 
*^  a  proper  and  legal  manner,  which  might  beft  anfwer  the  in* 
*'  tention  of  the  parties,  and  conceived  the  intention  to  be, 
*<  that  the  eftate  fliould  be  fecured  fo  far  as  the  rules  of  law 
^<  would  admit,  before  crofs  remainders  ibould  take  place,  and 
«*  therefore  ordered  accordingly." 

^  Upon  an  appeal  to  the  houfe  of  Lords,  alledging,  that  thi^ 
was  making  a  different  fettlement,  the  order  was  a£rmed  upon 
that  principle,  that  a  trnji  ijlau  hting  in  its  nature  executory^  it  ii 
incumbent  on  the  court  tofolUw  tbi  intention  of  the  parties ^  as  far  as 
ibi  rules  of  law  will  admit. 

The  next  is  the  cafe  of  *  Humberjlon  v.  Humberjion^  2  Vtrn.  •  Sei  JWrurS 
737,  and  Caf  in  Eq,  Abr*,  207.  •*  There  the  teftator  had  made  a  Cont.  Rem,  antf 
•*  whimfical  will,  dcvifing  his  eftate  to  the  drapers  company  ^'^^"^•^^^•ssa^ 
<<  and  their  fucceffors,  in  truft  to  convey  to  the  plaintiff  for  ^.tV^^feoTthe 
••  life,  remainder  to  his  firft  and  every  other  fon  for  their  lives,  words >j>?/ff 
**  and  to  their  heirs  males  for  life,  remainder  to  abouty^y  other  '^'*'  "* «» 
««  perfons  for  their  lives,  and  their  fons  for  their  lives.   Lord  rd't^'a^jni^ 
^*  C«f(;/rr  declared  it  a  vain  attempt  to  make  a  perpetuity^  but  Maflertohavc 
<«  however  that  there  ought  to  be  afiri£ffeutement^  which  inv,-  ^ruftees  to  prc- 
•*  plied  a  direSion  to  the  Mafter  to  have  trMft^es  to  pref<;rve  remainder*  ml'^* 
^*  contingent  remainders  inferted,"   for  that  is  always  under •«  ferted. 
Hood  by  the  vfovAsflri^  fettlement. 

It  appears  by  thefe  cafes,  that  however  improperly  a  will  is  HowereriTpro- 
penned,  the  court  will  take  notice  whether  the  teftator  intend-  ^nned,Tf\e 
cd  a  ftridl  fettlement,  and  dire<^. accordingly,  as  far  as  the  rules  te^at.  /  int^Adcd 
of  law  will  permit.  Incm^lhr**"r 

But  a  diftinSion  was  taken  between  thofe  cafes  and  the  pre-  ^h^dUfa^*!!!!^ 
fcot,  that  they  were  cafes  of  executory  uufts,  where  the  will  cprcirgiy. 
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icfeir  directed  a  conveyance ;  but  here  is  no  conveyance  difeft- 
ed,  but  the  trufi  only  declared  by  the  will. 
AW  tnifts  are  I  admit  the  court  has  thrown  out  fuch  fort  of  expreffions,  bat 

"he^her^'wa.    ^  ****"^  ^^^^^  **  "^  difFercncc.    All  trufts  are  cxccutoiy,  and 
Teyanc"  bc^d?-     whcthcr  a  Conveyance  be  direded  by  the  will  or  not,  this  court 
rcQedomotjthe  muft  decree  one,  when  afked  at  a  proper  time  ;  but  I  do  not 
on"  wTn  ^ft^  g»v«  ^'^y  conclufive  opinion  to  ouft  that  diftinaioa. 
ac  a  proper  time.      In  this  Will  there  is  a  plain  declaration  of  the  teftator*s  inten- 
tion that  this  fliould  be  an  executory  truft,  and  that  there  fliould 
be  in  due  time  a  ftrid  legal  conveyance  made  by  the  truftees. 
The  firft  claufc  from  which  fuch  an  intention  may  be  col- 
leSed,  is  the  provifo  relating  to  the  profits  before  the  perfons 
come  intoaSual  poffeffion,  ^c.  till  he  or  they  attain  21,  and  in 
the  mean  time  the  executors  to  make  fuch  handfome  allowance 
for  education  of  fuch  perfons,  and  the  overplus  to  go  to  fuch 
perfon  as  (hall  be  intitled  thereto. 

Here  is  an  intention  plainly  declared,  that  the  truftees ihould 
continue  in  poffeffion  of  the  eftaie  and  i^eceipt  of  the  rents,  till 
one  to  whom  an  eftate  for  life  is  limited  (hould  be  2f,  and  the 
truftees  in  the  mean  time  are  to  make  a  handfome  allowance 
for  the  education  of  fuch  perfons  out  of  the  rents,  (whether  the 
diredion  for  laying  up  the  furplus  was  to  be  fupported  or  not, 
is  immaterial  to  This  queftion),  and  after  attaining  the  age  of 
twenty-one^  fuch  perfon  to  have  the  poffeffion^  (that  isj  tbi- 
eftate  to  be  conveyed. 

The  next  claufe  isdire£i:ing  300/.  per  ann.  to  yofties HopHnSf 
one  of  the  truftees,  for  paft  fcrvices,  to  encourage  him  in  the 
care  of  the  truft,  ^c.  to  be  paid  him  half-yearly,  till  fome  per- 
fon fliould  come  into  poffeffion,  ^c. 

This  is  ftill  fixing^he  age  of  21  to  be  the  time  that  fuch  per- 
fon fliould  have  the  poffeffion,  and  confequently,  by  conftruc-. 
tion,  intitled  to  have  a  conveyance  of  the  legal  eftate. 

The  next  claufe  is  that  where  he  direfts  **  the  refidueof  hii 
*'  perfonal  eftate  to  be  laid  out,  ^c.  and  conveyed  to  his  trot 
**  tees  upon  the  fame  trufts,  ^r."     (Fide  the  claufe.) 

By  which  is  plainly  meant  to  make  as  ftri<a  a  fettlement  as 
poffibleof  the  lands  to  be  newly  purchafed,  and  yet  heoonncSs 
them  both  together  upon  the  fame  trufts. 

But  be  this  point  as  it  will,  the  cafe  of  Chapman  v.  Blijity  it' 

creed  by  Ld.  Talbot  in  1735,  is  a  clear  authority,  **  that  the  legal 

*'  eftate  in  truftees  will  fup  port  contingent  remainders,  even  of* 

-  *'  truft  declared  by  will,  where  no  conveyance  is  dire£ied.** 

Th;  lepaUftitc  ^     The  cafe  was,   J.  BliJJity    "after  feveral  dire£tions   and 

in  truftees  w  U  '«  charges  upon  his  real  eftate,  devifes  all  other  his  real  eftatcsta 

i^axrlv^z^Xn  V  truftees  and  their  heirs,  in  truft  to  pay  his  fon  J.  B.  quarter- 

ofa iruft declared  *'  1^,  37  A  loj,  during  his  life,  and  if  there  were  any  child  or 

fcyaw.1l,  wbcf^  *'  children,  he  gave  the  reft  and  rcfidue  of  his  real  eftate  for  the 

duL&cl/^'^^  ^  "  education  and  benefit  of  fuch  child  or  children,  and  if  his  fon 

*'  mariied  with  fuch  confent  as  the  will  mentions,    lOO/.  p^ 

^  ^^  anu.  to  his  wife;    if  without,   lol.  per  ann.    and   after  his 

\  **•  idid  Ton's  dcceafe,  gave  one  moiety  of  the  faid  truft  eftate  to 

X  .  **  fuch  child  or  children,  their  refpedive  heirs,  executors,  and 

.   »*  affignSf. 


•*  affigns,  the  furvivor  of  them^  &c*>  and  the  other  moiety  to 
•'  the  child  or  children  of  Jofeph^  i'fc.  and  if  J,  B.  died  with- 
**  out  iffue,  to  fuch  child,  6ff.  of  my  daughter,  &c^  with  a 
•*  remainder  over;  the  teftator  dies.  .  y.  B.  marries  and  has  a 
*'  fon,  then  died  ;  fofiph  (who  was  the  tefta  tor's  grand  Ton)  had 
**  no  fon  born  at  the  time  of  the  death  of  J.  B,  but  had  a  fon 
.?*  four  years  after,  and  upon  this  a  bill  was  brought  by  the  heir 
•*  at  law,  infifting  that  thefe  limitati9ns  were  void,  particular- 
*'  ly  to  the  fon  of  Jofephj  not  being  born  till  four  years  after 
«  the  death  of  J.  fi." 

;  The  firft  queftion  was.  Whether  it  was  to  be  confidered  as  a 
legal  eftate  fubftfting  in  the  truftees,  or  whether  it  was  not  a 
ufe  executed  by  the  ftatute  ?  IjoiATalht  (and  myfelf  on  a  re- 
hearing) were  of  opinion,  '*  that  the  legal  eftate  in  fee  was  in 
*<  the  truftees,  and  all  the  limitations,  in  the  fubfequent  in- 
**  tereft,  were  trufts/' 

The  next  queftion  was,  Whether  the  limitation  to  the  fon  of 
Jofepb  was  good  ?  and  if  fo.  Whether  as  an  executory  devife 
or  a  contingent  remainder  ?  Lord  Talbot  '*  was  of  opinion, 
*'  that  it  might  be  good  even  as  an  executory  devife,  in  a  legal 
**  limitation,  and  the  only  objedlion  was,  that  the  limitation 
**  was  in  verba  de  prafenti :  but  he  faid  the  words  were  to  be 
^'  confidered  as  the  teftator  meant  them,  that  he  knew  Jofeph 
**  was  an  infant  and  young,  and  devifing  a  moiety  to  his  child 
^*  (knowing  he  had  none)  muft  neceflarily  intend  it  future, 
^<  and  therefore  it  was  impoffible  to  ftiew  an  intention  more 
««  clearly  of  children  thereafter  to  be  born, — But  he  went  on, 
*<  that  when  J.  B.  had  a  child  born,  that  had  a  freehold  in  the 
<*  truft  during  the  life  of  J.  B.  whether,  after  that,  it  was  to 
**  be  confidered  as  an  executory  devife,  or  a  contingent  remain- 
."  der,  the  child  of  y.  j5.  having  a  kind  of  freehold  in  the  truft 
^^  itfelf?  he  held,  that  if  taken  as  a  remainder  (in  cafe  of  a 
**  limitation  of  legal  eftate)  it  was  clearly  void,  for  the  freehold 
*^  would  be  in  abeyance  for  4  years,  between  the  death  of  the 
**  fon  of  y.  B.  and  the  birth  of  the  fon  of  yofeph  ;  but  he  faid, 
•*  the  reafon  of  that  rule  failed  in  the  cafe  of  trufts,  and  was  of 
♦*  opinion,  that  the  firft  eftate  in  the  truftees  preferved  the  whole 
>*  truft,  and  therefore,  whether  it  was  to  be  confidered  as  an 
^^  executory  devife,  or  contingent  remainder  of  a  truft,  that  it 
*'  was  good,  and  that  the  plaintiff  was  intitled  to  a  moiety/' 

This  refolution  comes  up  to  the  prefent  in  all  its  points. 

As  to  the  third  point,  1  ihall  not  lay  much  ftrefs  upon  it, 
.and  I  own  I  took  it  to  be  clearly  otherwife,  when  mentioned  at 
the  bar,  but  on  confideration,  I  think  there  is  more  to  be  faid 
in  fupport  thereof  than  I  was  at  firft  aware  of. 

The  obje£lion  is,  that  the  particular  eftate,  and  remainder  muft  Where  an  eftate 
be  created  at  one  and  the  fame  time,  as  making  parts  of  the  fame  '^  ^'"J'^^^^^^,^^;* 

'  o  *^  anccftor  for  life, 

and  afterwards  to  the  heirs  males  of  his  body,  the  eftates  are  connefled^  and  make  an  efla<c  tail  in  the 
anceftor,  where  it  is  by  the  fame  conveyance:  The  lame  has  b-cn  held  where  it  did  not  arife  by  the  fame 
conveyance,  hut  by  way  of  refulting  ufe ;  Lord  Chancellor  inclinfd  to  think,  that  the  refulting  truft  of  a  . 
freehold,  to  fupport  contingent  remainders  of  a  truft^  ^ight  conned  in  the  faoae  manner  with  the  limiu- 
tioo  in  tailj  thou^not  created  together  with  it. 

Q^q  2  eflate. 
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eftate;  and  this  is  undoubtedly  the  general  rule;  bat  it  is  equally 
a  rule  at  law,  that  in  cafes  where  an  eftate  is  limited  to  the  an* 
ceftor  for  lifb,  and  afterward  to  the  heirs  males  of  his  body^  that 
the  eftates  are  conneded,  and  make  an  eftate  tail  in  the  an* 
ceftor,  where  it  is  by  the  fame  conveyance  \  fe  is  SbiUft  csSty  and 
it  has  alfo  been  held  to  conned  and  make  one  eftate  tail,  where  it 
did  not  arife  by  the  fame  conveyance,  but  by  way  ofiefulttngufe, 
and  fo  refoived  by  three  judges  in  the  c^(t  of  Pybus  and  Aittf§rii 
I  Vent.  373*  A.  covenanted  to  ftand  feifed  of  lands,  to  the  ufe  of 
the  heirs  males  begotten  or  to  be  begotten  on  the  body  of  his  fe- 
cond  wife,  and  dic^  at  the  time  of  the  deed ;  he  bad  iffue  by  ber, 
a  fon  R.  Hali^  IViU^  and  Rainsford  held,  that,  in  this  cafe, 
<*  The  ufe  of  the  freehold  returned  or  refulted,  by  operation  of 
*«  law,  to  the  covenantor  for  life,  which  being  conjoined  to  the 
**  eftate  limited  to  the  heirs  males  of  his  body,  made  an  eftate 
*^  tail,  and  that  this  eftate  for  life,  arifing  by  operation  of  law, 
*^  was  as  ftrong  as  if  it  had  been  exprefs.'* 

Now,  if  an  eftate  for  life,  refulting  to  the  covenantor,  which 
.  was  part  of  the  old  ufe,  and  remaining  in  him,  might  unite 
and  conned  with  the  limitation  in  tail  in  the  conveyance,  why 
may  not  the  refulting  truft  of  the  freehold,  to  fupport  contin- 
gent remainders  of  a  truft,  do  the  fame,  though  not  created 
together  with  it  ?  there  doth  not  feem  to  me  to  be  any  greater 
objedion  to  the  one  than  the  other. 

My  Lord  Chief  Juftice  HaWt  expreffion  in  that  cafe,  is  di- 
redly  applicable,  that  this  is  plainly  according  to  the  intention 
of  the  parties,  and  if  we  can  by  any  means  fupport  it,  we  ought 
to  do  it  as  good  expofitors. 

But  however,  as  I  faid  before,  I  would  not  be  underftood  to 

give  any  pofitive  opinion  ;  but  it  defervcs  to  be  better  confi- 

dered,  by  reafon  of  it's  analogy  to  the  cafe  of  Pybus  znAAfttfori, 

In  a  limitation  to      Another  objedion  taken  for  the  plaintiff  was,  that  it  is  im- 

iiipportcontin-    polfibie  to  frame  fuch  an  exprcfs  limitation,  as  would  fupport 

ft7»^Tma"ttrS  ^^^^^  Contingent  remainders  :  If  this,  was  true,  it  would  bcYcry 

to  rrftrain  it  to   material :  It  is  fo,  as  to  feme,  butnot  to  all;  for  as  to  the  fons 

*o*rfe''f  h"*"^  °^  5^^*''  //<7^>^/«j,  to  be  born  hereafter,  the  limitation,  when  the 

j^nd!  provided  it  convcyancc  is  to  be  made,  may  be  fupported,  fo  as  to  the  fons  of 

be  retrained  to   the  bodies  of  fuch  daughters  as  were  living  at  the  teftator^s 

fuumUin''  P'^-  death,  for  I  make  a  great  diftindion  between  that  limitation, 

and  the  limitation  to  the  fons  of  afier- born  daughters:  As  to 

John  Hopkins's  after-born  fons,  it  may  be  limited  to  trufteesand 

their  heirs,  till  he  has  a  fon  born,  and  fo  after  his  death,  till  Sarah 

has  a  fon  born,  and  to  any  other  of  the  daughters  that  were  in 

fffe  at  the  teftator's  death. 

But  it  has  been  objeded  further,  that  this  is  a  new  invented 
limitation  to  fupport  contingent  remainders,  and  that  it  wis 
never  yet  carried  further  than  during  the  life  of  tenant  for  life 
of  ihe  land,  or  birth  of  a  pofthumous  fon,  and  that  to  be  fure 
is  the  common  cafe  of  fettlements  ;  but  there  have  been  other 
limitations,  and  it  is  not  (in  my  opinion)  material  toreflrainit 
to  the  life  of  tenant  for  life  of  the  land,  provided  it  bereftrained 
to  the  life  of  a  perfon  in  being. 

It 
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It  has  been  alfo  objcacd,  that  all  fuchtruftccs  on  fuch  limi- 
tations have  hitherto  been  reftrained  to  receive  the  profits  for  the 
benefit  of  the  tenant  for  life,  but  this  would  be  to  create  a 
new  truft  for  the  benefit  of  the  heir  at  law ;  but  this  is  no 
more  than  the  common  cafe  of  a  refulting  truft,  and  it  is  im- 
material, whether  it  be  exprefs  or  implied  5  for  if  it  be  im- 
plied by  the  will,  it  muft  be  exprefled  in  the  conveyance. 

And  fo  it  was  allowed  in  the  cafe  of  ♦  Carrick  v.  Erringtmj  *  9  Mod.  35. 
7:H^n5.  Rip.  361.  «  Edward  Errington  had  made  two  f^^^'^"  ^^7i„"";„ft* 
**  ments  of  his  eftate,  jne  by  fine  in  the  life-time  of  his  an-  inaJ'"  uu7t  to 
**  ceftor,  which  (if  at  all)  could  only  operate  by  eftoppel  j  appoint  contja- 
«  he  afterwards  made  another  fettlemcnt  to  truftees,  to  the  ^^^J^J^^^' 
**  ufe  of  himfelf  for  life,  Vc.  remainder,  Vc.  and  by  a  con-  i.w,  in  the  fam 
•'  veyance  executed  another  day,  they  (to  whom  the  fee  was  manner  as  unde 
«  limited)  executed  a  declaration  of  truft  for  Thmas  Erring^  .n^executory  de 
*^  ton  for  life,  without  impeachment  of  wafte,  remainder  to 
**  truftees  to  preferve  contingent  remainders,  during  the  life 
**  of  Thomas  Errington  :  In  the  conveyance  were  unheceffarily 
**  made  truftees  to  preferve  contingent  remainders,  it  being  a 
♦*  truft  eftate ;  Edward  Errington  died  without  iffue,  and  the 
**  whole  legal  eftate  was  admitted  to  be  in  the  truftees :  Ih 
<'  the  fecond  deed  they  Were  only  truftees  of  the  beneficial 
*•  intcreft,  and  Thomas^  who  was  to  take  the  firft  eftate  in  the 
**  truft,  was  a  papift,  and  difabled  by  the  ftatute  to  take  any 
***  beneficial  intereft  ;  and  it  was  infifted  that,  by  the  ftatute, 
"  both  the  truft  and  legal  eftate  were  void,  and  therefore  the  • 
•*  eftate  to  go  over  by  that  conveyance  to' the  next  remainder- 
**  man,  who  (hould  be  a  proteftant,  and  capable  of  taking. 
"  Firft  queftion.  Whether  the  deed  was  obtained  by  fraud  ? 
*«  Second  queftion.  Whether  the  legal  eftate  in  the  truftees 
•*  (who  were  only  truftees  under  the  firft  deed)  was  void,  be- 
**  caufe  this  remainder-man  was  a  papift,  and  incapableof  taking? 
*'  Lord  Kingy  and  afterwards  the  Houfe  of  Lords,  held,  that 
"  the  truft  being  not  only  to  receive  rents,  &ff.  but  alfo  to 
**  preferve  contingent  remainders,  and  poffibly  a  perfon  capa- 
**  ble  of  taking  might  come  in  effi^  that  that  was  a  further 
"  truft,  which  the  ftatute  did  not  make  void  ;  it  had  indeed 
•'  avoided  that  for  life,  biit  as  there  was  another  truft  upon  the 
**  legal  eftate,  iirh^h  might,  by  pofiibility,  be  capable  pf  be- 
**  ing  enjoyed,  the' eftate  (hould  remain  in  the  truftees,  to  fup- 
**  port  the  contingent  remainders ;  and  as  to  the  profits  in  the 
**  mean  time  (for  the  remainder-man  cpuld  not  take  then>, 
•*  nor  the  truftees,  they  being  only  mere  inftrumcnts)  iheheir 
♦*  at  law  fhould  have  them,  till  fome  perfon  came  in  efe^ 
•*  capable  of  uking  under  the  contingent  remainders." 

This,  therefore,  is  a  very  clear  authority,  that  there  may  he 
4i  refulting  truft  (under  a  truft  to  fupport  contingent  remain- 
ders) for  the  heir  at  law,  in  the  fame  manner,  as  under  an  exe- 
cutory devife:  Indeed  it  was  infifted  in  that  cafe,  that  the  eftate 
Ihould,  in  the  mean  time,  go  over  5  but  the  court  held  other- 
wife,  for  then  it  would  have  vefted  by  purchafe,  and  could, 
never  have  come  back  again. 
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As  to  the  deviife  of  the  perfonal  eftate,  if  I  am  right  in  whae 

I  have  faid  with  regard  to  the  real  eftate,  it  will  hold  ftronger 

as  to  theperfon^l,  that  it  is  a  clear  executory  truft,  and  falls 

f  See  r^arni*   within  the  reafon  pf  the  cafe  of  t  Papilkn  v.  Voicf^  which  is  a 

Coming.  Rem.   ftyong  authority  on  that  head. 

and  Execut.  Dev.        -_p  _•'  _,  ,••  «i  r  !••«• 

gj,  55,  j7,  lio..  The  confcqucncc  of  the  whole  is,  that  the  prelcnt  plaintiff 
cannot  have  fuch  a  conveyance  as  he  prays  by  his^bill,  nor  the 
furplus  of  the  profits  during,  the  life  of  ^i7/i«;7i.  . 

.  But  it  remains  to  be  conudered,  whether  he  can  have  any 
other  relief.  «   . 

.  J  think  no  conveyance  ought  yet  it  be  made  of  this  eftate, 
.  but  t(  muft  remain  in  the  hands  of  the  truftees  to  fee  whether 
yobn  Hopkinsy  or  any  of  his  daughters,  will  have  a  fon  that 
ihfrlL  attain  the  age  of  21,  for  (p  long  there  are  trufts  to  he 
prefervcd,  and  po  ceftuique  tfujl  i\\\  then  is  to  come  into  pof- 
icflion. 

If  a  conveyance  was  to  be  now  dirc^fled,  it  would  be  pror 
|5er  to  confider  what  eftate  ought  to  be  limited  to  the  plgia- 
tiffi  but  as  I  think  this  is  not  neceflairy,  the  bill  muft  be  difr- 
mified,  but  without  prejudice  as  to  the  plaintiffs  .applying  to 
the  court  under  the  former  decree^  for  a  fettlemeht  to  he  mad^e 
of  the  truft  eftate,  according  to  the  refervation  in  that  decree^ 


..    c  A  p,    cm. 

(A)  In  U3l)at  tafeiS  V^nt  ma?  to  a  rcmeds  fo;  teitt  tir 
eqittfttp,  tttien  none  at  lain* 

''  A%  the  19th,  1739. 

Bitifon  V.  Baldwyn. 

Cafe  274.  T  ORD  Chancellor' :  Where  a  man  is  intitled  to  a  rent  out  of 
A  bill  may  be  lands,    and  thro'  procefs  of   time  th  *,remedy  at  law  is 

brought  for  rent  loft,  or  become  vttj  difficult,  this  courr  feas  interfered  and 
v?hwc'thncroe-  S*^^"  relief,  upon  tiie  foundation  only  of  payment  of  the 
^y  at  law  is  loft,  tent  for  a  long  time,  which  bills  are  called  bills  founded  upon 
or  becomes  very  the yj/<?/;  Nay,  the  court  has  gone  fo  far  as  to  give  relief, 

clfrt"lvm*rdie^ve  ^^^^^  ^^^  "^^"''^  ^^  ^^^  ^«"t  (^5  ^^^^  ^rc  many  kinds  at  law) 

©n  the  foundation  Has  not  been  known,  fo  as  to  be  fet  forth,  but  then  all   the 

j)f  payment  for  a  terre-tenants  of  the  lands,  out  of  which  th^  rent  iffues,  muft 

cp$t  o  time.  ^^  brought  before  the  court,  in  order  for  the  court  to  make  a 

complcat  decree* 

CAP. 


CAP.    CIV. 

Vide  title  jtjfets. 

Vide  title  Creditor  and  Debtor* 

vide  title  Truji  and  Trufteesy  &c. 


CAP.    CV. 

ViA  ^t\t  Money. 


CAP    .  CYI, 


vi- 


j<i»n7the2d,  175a. 
Expdrtt^mc^iM.' 
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/7^/ title  Baniriipt]  under  the^  Xvi^fiy  Thi  ConJIru^ion  of  the 
repealing  Claufe  in  tbi  lotb  of^ien  Anne. 


r       f  M 


.•:!  ^/:i..:.r::JM 


7     .>\'A 


Q.q  4.  CAP. 


CAP.      CXIV, 
Vidt.  .title  Landlord  and  Tmatit, 


C    A    P..    CXV. 

F{dt  title  Ctffbold. 


Q-^  Pj.   pxyi. 
J9Cenant«  iii.C.QmiiiiBi» 

jp7//f  ti$Ie  Jw^tnmts  in  Cmmmu 
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C    A    P.      CXVII. 


SCcnant  b?  tlje  Cutter?*  seeHai^.oi. 

Littl,  29. 

Hilary  Vacation,  1737* 

Elizaheth  znA  Mary  Cajborney         — ,       Plaintiffs.      y^^^'^fg^*''* 

Elizabeth  Scarf ey  and  Alexander  Inglisy         — —       Defendants,  ^j^j"-  ^^'  »5^ 

TH  E  father  of  the  plaintiffs  devifed  to  jfnni  his  daughter,  Cafe  275. 
the  plaintiff's  eldeft  fifter,  all  his  eftate,  freehold  and  ^.  feifed  in  fee 
copyhold,  ia  fee,  charged  with  200/.  a-piece  tothe  plaintiffs,  of  a  freehold  rf- 
j/nne,  after  her  father's  death,  poffcffed  the  fevefal  eftafes,  arid  |t?'inTi^Sf^ 
afterwards  intermarried  with  the  defendant  Inglis^  and  foon  wards  inter- 
'after  died,  leaving  iffue  a  fon,  who  died  an  infant  and  without  ^"1^"  '^IJ^if* 
iffue,  upon  whofe  death  the  plaintiffs,  as  heirs  at  law  both  to  mong^^is not 
|the  infant  and  their  fifter,  became  intitled  to  the  real  eftate.  redeemed  doriag 

Anne  Inglis^  before  her  marriage,  mortgaged  part  of  the  free-  ^?f  cp^crtore  j 
1.    ij  ir        ■      ^L       J   r     J  •         f*       re  /•     ^i_'    i_n  .    this  18  notwidi- 

hold  premilles  to  the  defendant  Scarfe  for  900/.      1  he  bill  is  ftandngincha 

brought  againfl:  the  mortgagee  and  thehufband  for  an  account,  feifih  in  the  wifci 
and  for  the  diredion  of  the  court.  huL^^liidTote  * 

The  dt f end 2int  Alexander  Inglis  infifted,  that,  having  had  iffue  tenant  by  the 
by  his  wife,  he  was  intitled  to  an  eftate  for  life,  as  tenant  by  the  ^"rtefyof  the 
curtefy,  in  his   late   wife's  freehold  premiffes,  fubjed  to  the  ^uifef^fonr 
'mortgage  of  the  defendant  Scarfe,  '  this  court  the 

On  i"he  5ch  o^ May  I7?S»  the  Mafterofthe  Rolls*,  on  hear-  l*f d is confidcr- 

,  -'r  c    '■'  .u      J.  r      J       i     r     ;'  cd  only  as  a 

ing  the  caufe,  was  or  opinion,    the  defendant.  Jngits  yrzs  not  pledge  or  iecnrity 
intitled  to  a  tenancy  by  the  curtefy,  in  the  eftate  comprized  in  f«r  the  money, 
the  mortgage.  ^  aht^^th^  "offef. 

The  defendant  appealed  from  this  decree  to  Lofd  Chancellor,  nonofthcnwru 
'ind  the  caule'  came  on  before  his  Loidfliip  on  the  28th  of  Ja^  g^e®'- 
nuary,  and  4th  of  March,  •  1 7 37-  *  ^*'  J^J*t^ 3^ 

For  the  plaintjffs  it  was  iniifted,  the  equity  of  redemption  *-^^* 
niras  no  actual  eftate  or  intereft  in  the  wife,  but  only  a  po\Ver 
in  her  to  redijce  the  eftate  into  her  poffcfEon  ag^in,  by  paying 
off  the  mortgage  j  it  was  compared  to  the  cafe  of  a  provifo  for 
^  re-entry  in  a  conveyance  and  no  re-entty  ever'  made,  and  to 
a  condition  broken  and  no  advantage  ever  taken  thereof ;  th^t 
the  vyife  was  never  feifed  in  fee  in  law,  becaufe  the  legal  eftate 
was  out  of  her  by  virtue  of  the  mortgage,  but  had  only  a  bare 
poffeffion,  and  was  in  receipt  of  the  rents  and  profits;  fo  that 
the  iriortgagoi  had  merely  a  right  of  a6l;ion,  or  a  fuit  in  a  court 
of  equity,  in  order  that  the  eftate  might  be  rcconveycd  to  hen 
upon  complying  with'  thetertns  in  tW  mortgage  j  that  it  was 
the  laches  of  the  hufbaitd;  he  did  not  pay  off  th\5  mortgage 
money,  which  would  Havfe' re- vefted  the  eftate  in  the  wife,  but 
not  haying  done  that,  there  is  no  more  reafon  that  he  (hould 
be  a  tenant  by  the  curtefy  here,  than  that  be  (hould  have  the 
benefit  of  a  feifin  in  law  in  the  wife,  which  he  cannot  have,  for 
there  muft  be  an  a£lukl  feifin  ;  for  the  words  of  Lord  Coh  in 
bit  comment  upgn  the  35  S^S.  of  LittUtM  zxc^  Amanfiallnu 

if 
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hi  tenant  ly  the  turtefy  of  a  bare  rights  titUy  nfe^  tr  of  a  reverfim 
or  a  remainder^  expeSiant  upon  any  ejiate  §f  freehold^  unUfs  the  par" 
ticular  ejiute  be  determined  or  ended  during  the  coverture*  It  was 
likewife  faid,  if  it  be  confldered  as  an  intereft,  it  is  merely  a 
contingent  one,  as  it  is  uncertain  whether  the  mortgagor  will 
erer  take  back  the  eftate  again,  for  it  was  intirely  at  htr 
ele&ion,  and  fuppofing  it  to  be  mortgaged  to  the  value,  though 
ihe  had  a  right  to  redeem,  yet  (hel^was  under  no  obligation  to 
do  it ;  and  it  does  not  appear  in  this  cafe  the  wife  ever  intended 
It,  and  if  the  lawfhould  caft  the  eftate  on  the  hufband,  he,  by 
never  paying  the  intereft  during  his  life,  might  load  the  in* 
heritance  m  fuch  a  manner,  that  it  would  never  be  of  any 
benefit  to  the  heir. 

The  Attorney  general  cited  the  cafe  of  Penville  v.  Lufcemie^ 

at  the  Rolls,  the  4th  of  February  7728,  where  the  Mafier  rftbe 

*  tixyoffb       Jtolis  *  was  ftrongly  inclined  to  think  there  could  be  no  pojftjfo 

JtkflL  fratris  of  an  equity  of  redemption.     He  likewife  cited  the  cafe 

of  Reynolds  v.MeJsng^  at  the  Rolls,  the    20th    of  Feiruary 

J%vtjofepb       1732 1,  where  it  was  held  a  wife  was  not  dowable  of  an  equity 
^^^  of  redemption  in  the  cafe  of  a  mortgage  in  fee  ;  and  in  the  cafe 

of  Rebinfon  v.  Tongue^  Michaelmas  term  1 7  30,  Lord  Chancellor 
King  was  of  the  fame  opinion. 

Mr.  Fazaierley^  e  contra^  infifted,  that  the  hufband's  paying 
off  the  mortgage  would  have  been  buying  what  the  law  gives 
him  as  a  tenant  by  the  curtefy  $  that  though  at  law  a  mortgage 
in  fee  is  a  revocation  of  a  will,  yet  in  a  court  of  equity  it  is 
otherwife  -,  and  here  a  mortgagor  is  confldered  as  having  ftill 
the  ownerlhip  of  the  eftate,  which  is  only  a  pledge  or  fecurity 
for  the  money  of  the  mortgagee,  without  making  any  alteration 
in  the  property,  for  the  eftate  retains  all  its  former  qualities  a 
any  other  not  in  mortgage. 

That  the  argument  ^3  ineonvenienti  falls  to  the  ground,  for  as 
a  tenant  for  life  he  will  be  obliged  to  keep  down  the  intereft 
during  life,  fo  that  there  is  no  danger  of  his  injuring  the  in- 
heritance: That  there  is  a  difference  between  a  tenant  by  the 
curtefy,  and  a  tenant  in  dower  with  regard  to  a  tru/l^  for  there 
may  be  a  tenancy  by  the  curtefy  of  a  truft,  though  a  woman  is 
not  endowable  of  it ;  but  what  were  the  grounds  of  this  dif- 
tindlion  he  would  not  take  upon  him  to  fay,  for  as  both  by  the 
decrees  of  this  court,  and  in  the  houfe  of  Lords,  it  has  been 
fo  determined  without  giving  any  reafons,  he  would  not  pte- 
fume  to  offer  any.    2  Fern.  5859  and  68o. 

That  in  the  cafe  of  Penville  v.  Lufcomhe^  nothing  was  therein 
determined  by  the  Mafler  of  the  Rolls^  who  was  yerv  doubt- 
ful in  the  principal  point  \  but  Mr.  FazaierUy  faid  ne  had  t 
note  of  a  cafe,  with  the  fame  names,  determined  by  Lord  Couh 
per  in  1716,  who  held  dire&ly  the  contrary,  that  there  might  bt 
z  poffijjio  fratris  of  an  equity  of  redemption,  and  if  fo,  the  rule 
oi  aquitas  fequitur  legem^  in  cafes  of  property,  is  certainly  the 
beft  guide ;  and  if  this  court  upon  niceties  ihould  relax  this 
rule,  it  would  be  a  precedent  to  difpenfe  with  it  in  other  cafes, 

2  He 
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He  faid,  it  was  screed  the  principal  point  had  never  been  deter* 
fiiined,  tho'  it  is  at  the  fame  time  admitted  there  are  many 
cafes,  where,  after  a  recovery  at  law,  either  of  dower  or  te- 
nancy by  the  curtefy,  a  truft  term  has  been  laid  out  of  the  way 
for  the  benefit  of  dowrefs,  Vc. 

Mr.  Murray  of  the  fame  fide  faid,  the  ftatute  of  ufes  inter- 
pofes  only  between  a  cejiuique  truft  and  his  own  feoffee,  ftriSly 
fpeaking;  that  in  this  court,  the  cejiuique  truji  is  confidered 
as  the  owner  of  the  land,  and  the  truftee,  like  the  conufee  of 
a  fine,  only  the  mere  inflrument,  and  no  more.  That  the 
cafe  of  Lady  Radnor  v.  Vandebendy  ♦,  was  affirmed  in  the  Houfe  *  ^^^^  P«lj 
of  Lords  for  this  reafon,  becaufe  all  conveyancers  have  infift-  ^^*  ^^* 
ed,  that  where  there  is  a  trufl  term,  it  may  be  fafely  pur-* 
chafed  without  any  danger  of  dower,  and  is  one  reafon  for  the 
diflindion  between  a  dowrefs  and  a  tenancy  by  the  curtefy. 

That  a  mortgage  in  fee  is  no'  more  than  a  charge  upon  the 
land  i  and  that  in  the  cafe  of  Tabor  v.  Grover^  2  Fern.  367. 
it  was  held,  a  mortgage  in  fee  (tho'  two  defcents  cafl,  and 
tho'  more  was  due  upon  it^than  the  value,  and  tho'  the  mort- 
gagor, by  his  anfwer,  faid  he  would  not  redeem)  fhould  go 
to  the  executor,  and  not  to  the  heir  of  the  mortgagee,  the 
equity  of  redemption  not  being  foreclofed  or  releafed.  The 
feveral  cafes  following  were  likewife  cited  by  the  defendant's 
counfel,  I  Fern.  329.  Hall  v.  Duneh^  2  Fern.  Amhurjl  v.  D^tc;- 
Ung^  and  Strode  v.  Lady  RuJfeU  2  Fern.  625.  and  Lady  Wtlm 
Hams  V.  fVrayj  8  Co.  96.  and  Pawlet  and  the  Attorney  general^ 
Hard.  467,  469. 

After  the  point  had  been  argued  on  both  fides,  Lord  Cbancetter 
declared  his  furprize  that  this  matter,  as  it  feemed  a  cafe  which 
snufl  frequently  happen,  fhould  never  have  been  brought  before 
the  court  till  now,  and  as  it  was  a  queflion  of  great  confequence 
and  general  concern,  fhould  take  time  ta  give  his  opinion* 

On  the  25th  of  Marcb^  I738^  the  caufe  flood  for  judgment* 

LfrdChancelkr :  This  queflion  depends  on  two  confederations: 

Firji^  What  fort  of  interefl  an  equity  of  redemption  is  con- 
fidered to  be  in  this  court  ?  An  equity  of  ». 

Secondly^  What  is  requifite  to  intitle  the  hufband  to  be  te-  demption  may  be 
Ciant  by  the  curtefy  ?  Sr^^tlikd""^***' 

^    Firjfj  An  equity  of  redemption  has  always  been  confidered  SciTemiii'  m^ 
as  an  eflate  in  the  land,  for  it  may  be  devifed,  granted,  or^^^rK<i  by  fine 
entailed  with  remainder,  and  fuch  entail  and  remainders  may  St'SZTin*'^* 
be  barred  by  fine  and  recovery,  and  therefore  cannot  be  con-  tied  toiUs'the 
fidered  as  a  mere  right  only,  but  fuch  an  eflate  whereof  there  ®'^"*'  ^  ^^ 
may  be  a  feifin  ;  the  pcrfon  therefore  intiiled  to  the  equity  oi^^^-^f^^^ 
redemption  is  confidered  as   the  owner  of  the  land,  and  a  fidered  at  perffl^ 
mortgage  in  fee  is  confidered  as  perfonal  aflets.  "*^  •^*^** 

By  a  devife  of  all  lands,  tenements  and  hereditaments,  a  If « teftato^  af. 
mortgage  in  fee  fhall  not  pafs,  unlefs  the  equity  of  redemp-  ^1?*^]^°'  *^ 
tion  be  foreclofed  * ;  and  if,  after  fuch  devife  made,  a  fore-  mtnuwnd  toel 
dofure  is  had,  yet  fuch  eflate  fhall  not  pafs  by  thofe  general  <}<tannenti»  fore* 

clofet  am  eq^iitti 
of  redemption  on  a  mortgage  in  fee,  fuch  clhte  wiU  not  pafs  by  tllefc  general  wor^e  of  laadt^  €$«%^ii> 
caiUc  a  foicdoiiire  is  cooiidered  as  a  new  furcbaiie  of  (he  laod.  •  %  Fem,  625. 

wordt 
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words  of  lands,  tenements^  and  hereditaments,*^  becaufe  a  fort« 
clofure  is  confidered  as  a  new  purchafe  of  the  land. 
AnortngeiB  The  intercft  of  the  land  muft  be  fomewhere,  and  eannot  be 
fce,  after  a  de-  in  abeyance ;  but  it  is  not  in  the  mortgagee,  and  therefore 
7*^  *J^*********j  muft  remain  in  the  mortgagor.  A.  devifes  his  eftate,  and  af* 
!mcat«o*  in  ter  makes  a  mortgage  in  fee,  tho*  that  is  a  total  revocatioa 
equity /r*  roir/a  in  law,  yet  in  this  court  it  is  a  revocation  pro  tanto  only. 
•^'  It  is  certain  the  mortgagee  is  not  barely-  a  truftee  to  the 

mortgagor,  but  to  fome  purpofes,  videlicet^  with  regard  to  the 
inheritance  he  certainly  is,  till  a  foreclofure. 

Secondly f  At  common  law,  four  things  are  necefiary  to  in- 
title  the  huftjand  to  the  tenancy  by  the  curtefy,  marriage^  ijfki^ 
death  of  the  w'lfe^  fetfin  infa£f.     In  this  cafe  the  three  firft  con- 
cur, but  it  is  objected,  that  here  is  no  feifin  whatever  of  the 
legal  eftate  in  the  wife  in  the  confideration  of  the  law.     But 
that  is  not  the  prefent  queftion  ;  the  true  queftion  is,  if  there 
was  fuch  feifin  or  poiTeifion  of  the  equitable  eftate  in  the  wife, 
as  in  this  court  is  confidered  as  equivalent  to   an  adual  feifin 
of  a  freehold  eftate  at  common  law,  and  I  am  of  opinion  there ' 
was. 
AliuAandihaU       Asiual pojfejjion^  cloathed  with  the  receipt  of  the  rents  and 
**  *T*of^^P^^      '  *^  ^^^  higheft  inftance  of  an  equitable  feifin,   both  of 
notable  eftate  which  there  was  in  this  cafe,  and  that  a  hufband  fhall  be  te- 
Wtlwwifc,        nant  by  the  curtefy  of  the  equitable  eftate    of  the  wife,  has 
been  often  determined,  as  in  Sweetapple  v.  Bindon^  2  Vern.  536. 
which  was  a  much  ftronger  cafe  than  this,  for  in  that  cafe 
there  was  neither  feifin  nor  land,  and  in   2  Fern.  680.  it  was 
held  that  lands  articled  for  only  will  pafs  by  a  will. 
The  principal  objeftions  are  two. 

Firjl^  Laches  and  negled  in  the  hufband,  by   not  paying  off 
the  mortgage. 

Secondly^  I  hzt  the  rule  ought  to  be  equal  between  dower  and 
curtefy,  and  that  dower  cannot  be  of  a  truft  eftate. 

As  to  the  firft,  it  is  not  fimllar  to  the  cafes  of  laches  in  the 
hufband,  viz.  as  in  a  cafe  where  entry  is  requifite,  becaufe  it 
IS  nothing  near  fo  eafy  to  pay  ofF  a  mortgage    as  to  make  an 
entry  ;  and  it  holds  equally  ftrong  in  the  cafe  of  a  truft  eftate, 
for  a  hun)and  may  more  eafily  get  a  decree  for  his  truftees  to 
convey,  than  a  decree  to  redeem  a  mortgage,  which  is  necef- 
farily  attended  with  many  delays. 
Aiihetr  at  law       The  fecond  objedlion  proves  too  much,  if  any  thing,  and 
aant^by  the  cur-  Entirely  fails  by  the  precedents  of  this  court :   If  any  innova- 
tefytokeepdowntions  were  to  be  made,  I  am  of  opinion  the   neareft  way  to 
intcreft,  M  much  fight  would  be,  to  let  in  the  wife  to  dower  of  a   truft  eftate, 
alat  foHife.      ^"^  ^^^  ^^  exclude  the  hufband  from  being  tenant  by  the  cur- 
tefy of  it,  and  there  can  be  no  inconvenience   to  the  heir  at 
Jaw,  for  he  would  have  the  fame  remedy  in  this   court,  to 
make  a  tenant  by  the  curtefy  keep  down  the  intereft  as   againfl 
any  other  tenant  for  life  :  For  thefe  reafons   I   am  of  opinioa 
the  defendant  is  intitled  to  be  tenant  by  the  curtefy,  and  the 
decree  at  the  Rolls,  as  to  this  part,  muft  be  reverfed. 

Dectmkr 
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December  the  8th,  I738« 

Roberts  v.  Dixwell^  et  e  contra.  %  Eq.  Caf.  tbr, 

668.  pi;  19. 

SIR  Thomas  Sandys^  under  his  will,  dire^s  his  truftees  to  Cafe  276. 
convey  a  full  fourth  part  of  all  and  Angular  the  freehold  sir  r,  s,  by  will 
lands,  (sfc,  to  the  ufe  of  his  daughter  Prifcilla   for  and  during  dircas  his  truf- 
the  term  of  her  natural  life,  and  fo  as  flie  alone,  or  fuch  per-  Jees  to  convey  » 

-  n      n    \t  •  ?  !•!  I  *w*  fourth  part 

ion  as  ibe  mall  appoint,  take  and  receive  the  rents  and  pro- of  all  his  freehold 
fits  thereof,  and  fo  as  her  hufband  is  not  to  intermeddle  there^  lands,  ^r.  to  the 
withi  and  from  and  after  her  dcceafe,  in  truft  ^r  the  heirs  ^/"^*?f  !l"..J*"^- 
the  body  of  the  faid  Pnfcilla  for  ever.  life,  and  foasihe 

alone,    or  fuch 
perfon  as  ibe  ihall  appoint,  take  and  receive  the  rents  and  profits  thereof,  and  fo  as  her  huftand  is  not 
to  intermeddle  therewith,  and  from  and  after  her  deceafe,  in  truft  for  the  heirs  of  the  body  of  the  faid 
Prifcilla  for  ever  s  This  being  an  executory  truft,  the  wiie  took  an  eftate  for  life  only^  and  the  huf* 
band  therefore  not  intitled  to  be  tenant  by  the  curtefy* 

The  principal  queftion  was.  Whether  this  was  a  truft  exe- 
cuted, or  executory  ?  For  if  executed,  Prtfctlla  was  then  tenant 
in  tail,  and  her  hufband  intitled  to  be  a  tenant  by  the  curtefy^ 
the  contrary,  if  executory  only. 

Part  of  the  lands  devifed  being  of  the  nature  of  gavelkind, 
and  Prifcilla  having  left  two  fons,  another  queftion  was  made. 
Whether  thefe  particular  lands  muft  defcend  in  gavelkind,  or 
go  according  to  the  rule  of  the  Common  law  ? 

Mr.  Fazakerley  for  the  fons  of  Prifcilla. 

The  queftion.  Whether  the  words  heirs  of  the  body,  will 
be  conftrued  to  give  them  an  eftate  derived  from  their  an- 
ceftor,  or  whether  they  take  by  purchafe  ? 

He  infifted,  that  it  appears  to  be  the  intention  of  the  tefta- 
tor,  that  the  huft>and.  fhould  have  no  benefit,  and  therefore 
cannot  be  tenant  by  the  curtefy. 

The  wife  married  improvidently,  and  againft  her  father's 
.  confent. 

She  might  have  difpofed  of  the  rents  and  profits  by  will, 
there  was  not  one  moment  of  time,  where  the  hufband  had  the 
leaft  right,  or  ever  was 'in  pofTeflion  of  any  part  of  the  eftate. 

He  faid  he  did  not  recolIe£i:  any  one  cafe,  where  a  hufband 
can  be  tenant  by  the  curtefy,  unlefs  he  can  fhew  feifin  in  him- 
ielf  in  right  of  his  wife ;  upon  the  death  of  Prifcilla^  the  huf- 
band here  can  have  no  right  at  all,  for  there  is  no  longer  a 
continuation  of  the  wife's  eftate. 

He  cited  Co.  Lit.fol,  30.  a,  to  fhew,  that  a  hufband  muft 
iiave  fome  right  even  in  the  life-time  of  the  wife,  and  that  it 
commences  in  her  life- time,  and  not  at  her  death. 

Where  the  wife  has  a  feparatc  intereft,  the  court  confiders 
her  always  as  2^femefole\  if  he  had  nothing  during' the  cover- 
ture, how  could  he  intitle  himfelf  to  any  thing  at  the  time 

of 
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of  her  death,  when  all  her  intereft  was  gone^  and  it  is  et^ 
prefsly  laid  down  by  Lord  Coki^  that  a  tenancy  by  the  cur- 
tefy  is  initiate  in  the  life-time  of  the  wife. 
Mr.  Au^rmy  gimral  for  the  defendant. 
He  infifted,  where  a  truft  cftate  is  attended  with  all  the  firni- 
lar  circumftances  that  there  could  be  in  a  legal  eftate,  to  give 
ft  hufband  a  tenancy  by  the  curtefy»  this  court  will  make  no 
diiFerence  in  the  conftrudion* 

L9rd  ChanulUr :  The  queftion  is^  how  this  truft  ought  to 
he  carried  into  execution,  and  in  what  manner  the  truftees 
ought  to  convey. 

Prifcitla  herfelf  is  dead,  and  yet  it  muft  be  confidered,  what 
kindofeftate  the  truftees  ought  to  have. conveyed  to  her,  if 
Ihe  had  been  living. 

Firft^  Whether  to  Prj/iiUa  in  Uil,  or  to  her  for  life  only? 
If  the  conveying  an  eitate  tail  would  have  anfwered  die  pur- 
pofe  of  the  teftator  in  his  will,  then  this  cafe  need  not  have 
been  varied  from  former  cafes. 

But  I  am  of  opinion,  the  conveying  an  eftate  tail  here 
would  have  defeated  the  intention  of  the  teftator. 

To  be  fure,  where  an  eftate  has  been  granted  or  given  by 
will  to  J.  for  life,  and  to  the  heirs  of  the  body  of  J.  fuch  a 
devife  has  been,  by  the  Common  law,  united  fo  in  the  firft 
perfon,  as  to  convey  to  him  an  eftate  tail ;  the  fame  confiruc« 
tion  too  has  prevailed  with  refpefl  to  truft  eftates. 

Bur,  in  the  prefent  cafe,  here  are  all  forts  of  trufts,  as  to 
mortgage,  fell,  f$c.  but  the  latter  part  of  the  truft  is  merely 
executory,  to  be  carried  into  execution  after  the  performance 
oft  he  antecedent  trufts ;  the  whole  diredion  therefore  falls  upon 
this  court,  and  they  are  to  dire£):  how  the  parties  are  to  convey. 
This  court  have  taken  much  greater  liberties  in  the  con- 
ftru£Uon  of  executory  trufts,  than  where  the  trufts  are  adually 
executed  :  As  in  the  cafe  of  the  Earl  of  &tamford  v.  Sir  7«A« 
Hobarty  concerning  Serjeant  MaynartTs  will,  which  came 
on  upon  exceptions  to  the  Mafter's  report,  N^.  the  19th, 
1709,  and  the  refolution  affirmed  in  the  Ho.u(e  of  Lords., 
The  cafe  of  PapilUn  v.  Vtfyciy  2  Wms.  471.  and  Lord  Gluutr* 
thy  V.  Bofvilliy  Caf.  in  Eq.  in  Lord  Talbot^s  time,  3. 

Thefe  cafes  fhew  that  the  court  have  taken  a  greater  lati- 
tude, and  the  point  which  has  governed  them,  has  been  the 
Intention  of  the  teftator. 

The  words  here  in  truft  for  Prifcilla^  for  and  during  the 
term  of  her  natural  life,  and  fo  as  (he  alone,  t^c.  have  no 
doubt  fome  meaning ;  and  there  is  a  particularity  in  the  ex- 
preffion,  becaufe  he  has  given  plainly  and  exprefsly  an  eftate 
tail  to  his  other  daughters  in  different  parts  of  his  eftates,  but 
I  do  not  think  that  this  alone  would  have  been  fufficient. 

Things   muft  not  only  be  confiftent  in  executory  trufiSf 

according  to  the  intention  of  the  teftator,  but  muft  be  done 

according  to  the  form  and  method  of  conveyancing  :  Now  I 

do  not  know  any  inftancc,  where  an  eftate  for  life  conveyed 

z  by 
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\>Y  ActA  or  will  to  the  wife,  for  her  feparate  ufe,  has  been 
conftrued  an  eiftate  tail  in  the  wife ;  if  the  teftator  had  intend- 
ed an  eftate  tail,  he  would  have  done  it  by  way  of  remainder. 

Some  ftrefs  has  been  laid  upon  the  word  therewith,  as  if  it 
related  to  the  laft  antecedent,  the  rents  and  profits,  but  it  may 
be  taken  in  a  large  fenfe,  and  refer  to  the  whole  fourth  part. 

If  the  wife  had  been  intitled  to  an  eftate  tail,  I  do  not  fee 
but  the  hufband  muft  have  been  tenant  by  the  curtefy. 

It  is  faid  this  is  an  executory  truft,  and  notbing  to  be  con- 
veyed till  all  the  other  precedent  trufts  were  executed,  and 
confequently  the  eftate  continued  in  the  truftees,  and  there 
was  no  feifin  in  the  huft)and  and  wife. 

But  it  has  been  held  in  a  cafe  of  a  truft-eftate  for  payment  X«cafco''a«ruft. 

r  1  %  1*1  /"^  /•!  •!  eftate  tor  pay- 

4>f  debts,  and  in  the  cafe  of  an  equity  of  redemption,  that  a  ment  of  debts, 
l)ufl)and  may  be  tenant  by  the  curtefy  ;  for  in  the  cafe  of  a  or  in  the  cafe  of 
truft  for  payment  of  debts,  ^it  is  only  a  chattel  intereft  in  the  dempriX*»huf. 
truftees,  and  the  firft  taker  has  a  freehold  over.  band  may  be  te* 

nant  by  the  cur* 
tsfy  of  an  eftate  devifed  to  the  wife,  for  her  feparate  ufe. 

If,  therefore,  a  truft-eftate  is  not  fuch  a  one  as  is  fuiEcient  Where  a  truft  It 
to  bar  the  hufband  of  his  tenancy  by  the  curtefy.  The  next  f^''"^^'^^ *°^^** 
queftion  will  be.  Whether  the  devife  to  the  wife  for  her  fepa-  exception  by°th« 
rate  ufe,  will  bar  him  ?  I  am  of  opinion  it  will  not,  becaufe  court,  they  wiU 
liere  is  a  fort  of  feifin  in  the  wife.  ancc^orundr 

My  Lord  Coie  fays,  that  to  make  a  tenancy  by  the  curtefy,  noiwithftanding 
there  ought  to  be  a  right  in  the  huft)and  inchoate  in  the  life  they  are  gsvel- 
€if  the  wife  5  but  he  does  not  fay,  that  he  fhould  be  fcifed  of  ^^^^^t^^l 
the  rents  and  profits.  rule  of  Commoii 

Therefore  I  think,  if  this  had  been  an  eftate  tail,  he  would  ^^vir. 
have  been  intitled  to_  be  tenant  by  the  curtefy,  notwithftand- 
Ing  this  court,  by  their  authority,  might  have  prevented  the  ^ 

liuft)and  from  interi^eddling  with  the  rents  and  profits  during 
the  life  of  the  wife* 

But,  upon  the  whole,  I  am  of  opinion  the  wife  could  not 
take  an  eftate  in  tail,  but  took  an  eftate  for  life  only; 
and  the  grounds  of  thofe  cafes  which  have  been  mentioned, 
do  not  arife  from  the  court's  making  a  different  con- 
ftrudion  upon  a  truft,  than  upon  a  legal  eftate,  but  that  fome 
circumftance  in  the  will  has  induced  the  court  to  make  a  nar* 
rower  conftruAion. 

Therefore,  as  it  is  plainly  the  intention  of  the  teftator,  that 
the  hufl)and  fliould  have  no  manner  of  benefit  from  the  eftate, 
either  in  the  life-time  of  the  wife,  or  after  her  deceafe,  (for 
immediately  upon  the  death  of  the  wife,  it  is  conveyed  ia truft 
to  the  heirs  of  her  body  for  ever),  the  hufband  of  confequence 
is  abfolutely  excluded,  for  a  tenancy  by  the  curtefy  depends 
abfolutely  upon  an  eftate  tail. 

As  this  is  my  determination  on  the  conftru£tion  of  Sir 

Thomas  Sandys's  will,  the  eftate  muft  be  conveyed  to  Mr.  Ri^ 

Vol.  I.  R  r  £hard 
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chard  SanJys^  the  eldeft  fon  of  Prifcillay  and  the  heirs  of  hiJ 
body^  with  remainder  to  the  fecond  fon  and  the  heirs  of  his 
body,  and  not  according  to  the  cuftom  of  gavelkind,  becaufe, 
agreeable  to  the  opinion  I  have  now  given,  it  muft  go  accord- 
ing to  the  rule  of  Common  law,  being  not  a  truft  executed, 
but  executory,  and  to  be  carried  into  execution  by  this 
court. 


CAP.       CXVIII. 

(A)  flDf  a  moDutf* 

January  t\iQ  2%i\ij  1737. 

Clifton  V.  Or  char  dy  clerk. 

Cafe  277.  rX^HERE  having  been  two  verdidls  in  this  cafe  in  favour 
iflues  direftcd  by  X  of  the  plaintiff  in  equity,  the  m^^^/i  was  now  eilabIifli-< 
this  court,  to  try  cd  With  the  cofts  at  law,  but  none  were  given  with  regard 
cfSbli{hcdby7wo  ^°  ^^^  proceedings  in  equity,  for  Lord  Chancellor  faid,  the  fuit 
verdias,  the  in  this  court  was  merely  for  the  fecurity  of  the  plaintiff,  and 
pUinriffinriticd  jq  prevent  any  farther  impeachment  of  his  right  to  an  ex* 
\lvt  onhrln^ not  ^^P^^^^  ^^^^  ^^^  payment  of  tithes  in  fpecie,  and  that  this 
in  equity.  was  like  the  cafe  of  a  bill  brought  to  perpetuate  the  teftimony 

of  witneffes,  wherein  cofts  are  never  given  againft  the  de- 
fendant: That  the  plaintiff  might  have  applied  for  a  prohi- 
bition, and  if  he  had  fucceeded  therein  at  law,  he  would  have 
had  his  cofts,  and  he  ought  to  have  the  fame  advantage  with 
regard  to  the  proceedings  at  law  directed  by  this  court,  but  that 
there  was  no  pretence  for  any  other  cofts. 

His  Lord/hip  decreed  the  modus  to  be  eftabliftied,  and  ordered 
the  defendant  to  pay  cofts  to  the  plaintiff,  in  refpe£l  to  the 
proceedings  at  law,  to  be  taxed  ;  but  as  to  cofl:$  in  equity, 
relating  to  the  modujfes^  his  Lordjhip  did  not  think  fit  to  award 
any  to  be  paid  by  either  of  the  faid  parties. 


CAP. 


CAP.      CXIX. 

May  the  i8th,  1737. 

Powell^  fenior  and  junior,. Plaintiffs. 

Elizabeth  Mannier^  widow,  and  executrix  o{  John  1  n-f-j^jant 
Msnnsery  ■  ■  3  *    , 

THE  plaintiffs,  who  were  partners,  the  3d  of  Jprilj  173X5  Cafe  27?ii 
received  a  bill  of  exchange  from  Charles  Newburghy  then 
dated  and  drawn  on  John  Monnter  for  50/.  to  the  plaintiffs  or. 
-    order,  thirty  days  after  date,  indorfed  by  the  plaintiffs,  and 
negotiated   by  feveral  perfons ;  on  the  I5tb  oi  April  it  came 
into  the  cuftody  of  Lavington  and  Paul  of  Exeter^  merchants, 
who  fent  up  to  Monnier  the  bill  of  exchange  ;  he  received  it, 
and  kept  it  for  ten  days  before  the  lame  became  due,  without 
making  any  objedion,  and,  whilft  he  had  it  in  his  hands,  wrote 
on  the  left  fide  of  the  top  thereof,  N^.  84.  and  at  the  bottom 
the  6th  of  Mayy  which  the  plaintiffs  charged  were  the  private  . 
mark  or  number  of  bills  by  him  accepted,  and  intended  to 
be  paid,  and  upon  the  6th  of  May^  the  time  when  payable^ 
-:  Monniery  on  that  day,  fent  it  back  to  Lavington  and  Pauly 
and  refufed  to  accept  it,  or  allow  it  as  fo  much  received  by  . 
him  on  their*account ;  whereupon  Lavington  and  /'i?^// demand- 
ed and  received  the  50/.  of  the  plaintiffs,  who  can  have  no 
fatisfadion  againft  Newburgh^  he  having  become  a  bankrupt 
and  infolvent,  before  the  return  of  the  bill. 

The  bill   is  therefore  brought  for  50/.  with   intereft  due 
thereon  :  Monnier  died  after  putting  in  his  anfwer,  and  the 
^  caufe  has  been  revived  againft  his  executrix 

It  was  admitted,  that  Newburgh  acquainted  Monnier  by  Iet« 
ter  of  his  having  drawn  the  50/.  bill,  and  defiring  him  to 
accept  and  pay  the  fame;  to  which  Monnier^  on  the  13th  of 
jfprily  wrote  a  letter  in  anfwer,  that  the  50I.  billjhould  be  duly 
honsuredj  and  placed  to  his  debit. 

It  was  infifted  for  the  plaintiffs,  that  if  Monnier  had  not 
intended  to  accept  and  pay  the  bill,  he  Ihould,  according  to 
the  cuftom  of  merchants,  have  returned  the  fame  immediately 
to  Lavington  and  Paul^  whereby  the  plaintiffs  might  have  got 
the  50  /•  from  Newburgh^  who  was  then,  and  feveral  days  af- 
ter, in  good  credit,  and  particularly  in  fuch  credit  with  the 
defendant,  that,  after  the  plaintiff's  bill  came  to  his  hands^ 
Newburgh  drew  another  bill  of  exchange  on  him  for  liL  three 
days  afterdate^  which  was  duly  paid. 
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Mr.  Fazaiirlij^  who  was  council   for   the   defendant,  in* 

fitted,    that  the  fuit  here  ought  not  to  be  proceeded  upon  any 

further,  but  (hould  go  off  to  a  trial  at  law,  as  it  is  a  mere 

legal  quefiion. 

If  this  court  re-       Lord  Cbancillor  :  If  Monnier  had  been  living,  I  ihould  hare 

tiin  bUij  where  be^u  ^f  opinion,  that  the  bill  ought  to  have  been  dlfmifled; 

man/,  t?cymttft  ^^^  "o^  bc  is  dead,  and  the  fuit  is  revived  againft  his  exccu- 

jtidga  upon  the  trtx,  notwlthftandlng  it  is  a  legal  queftion,  the  plaintiffs  may 

fufhd^Ii?/**  bring  their  bill,  and  by  praying  fatisfadion  out  of  aflcts,  and 

a  difcovery  of  aflfets,  it  is  made  a  cafe,  of  which  this  court 

takes  cognizance,  and  if  they  retain  bills,  where  it  is  a  legal 

demand,  they  muft  judge  upon  the  fa£ls  relating  to  the  legal 

demand,  and,  unlef%  thofe  fads  are  doubtful,  will  not  difmifs 

the  bill,  and  turn  it  over  to  a  trial  at  law. 

Mr.  Paxakerhy  then,  upon  thi  merits  alledged^  that  yobn  Mm* 
nier  kept  the  50/.  bill  till  the  6th  of  May^  merely  in  expeda- 
tion  of  receiving  money  or  effeds  from  Newburgh  to  anfwer 
it,  and  that,  in  receiving  it  from  indorfees,   he  entered ^it  in 
his  bill  book,  as  he  conftantly  did  all  bills  he  received,  whe- 
ther good  or  bad,  and  that  it  was  then  entered  at  or  againft 
N^.  84,  and  therefore  wrote  that  figure  on   the  top  of  it,  and 
that  it  did  not  denote  the  number  ojf  bills  accepted  or  tnttitd 
to  be  paid  by  him,  and  that  writing  the  6th  of  May  denoted 
the  day  the  defendant  returned  the  bill,  that  Newhurgb  not 
remitting  any  effeds  to  anfwer  it,  he  returned  it  to  Lavington 
and  Paul-y  that,  at  the  time  of  drawing  the  bill,  Afonnier  h^d 
not,  nor  hath   fince  had,   any  effeds  of  Newburgh*s  in  his 
hands  ;  that  when  Monnier  returned  the  bill  to  Lavington  and 
Paul,  he  wrote  to  them  as  follows  j  You  remitted  me  NewburghV 
billj^  which  I  do  not  pay  for  reafonSj  therefore  pleafe   to  credit  w/, 
and  note  50 1.   the  fame  being  due  to-day^  and  let  the  indorfees  re^ 
imburfe  you.    And  therefore,  upon  all  other  circumftances,  this 
is  not  fuch  an  acceptance  as  will  make  Monnier  liable  to  pay  it. 
Lord  Chancellor :  The  principal  queftion  is.   Whether  this 
is  a  fufficient  acceptance  to  charge  the  defendant,  and  if  there 
was  any  doubt  of  it  as  to  the  faft,  or  whether  in  law,  what 
has  been  done  amounts  to  an  acceptance,  it  might   ftill  be 
whon?*I^biii°of  '^^ceflary  to  fend  the  parties  to  a  trial  at  law,  but  I  think 
exchange  is        there  is  no  doubt  of  either. 

drawn,  fays  in  a  Monnier,  when  the  bill  was  fent  to  him,  received  it,  cntrcd 
^ll7t2aUb^duiy  *^  *"  ^*^  book,  as  his  courfe  of  trade  is  proved  to  have  been, 
b^oured  and  Under  a  particular  number,  and  wrote  that  number  under  the 
pUcedto  your  de-  \y\\\ .  ^ow  it  hai  been  faid  to  be  the  cuftom  of  merchants,  that 
ccpiancc*  and^  ^^  *  "^^"  Underwrites  any  thing,  let  it  be  what  it  will,  that  it 
^\\\  make  him  amounts  to  an  acceptance-;  but  if  there  was  no  more  than 
ro?L*ccJ  unce*^"  ^^'^  '"  ^^^  ^^^^'  ^  ftould  think  it  of  little  avail  to  charge  the 
has  bcen'^hel/to  ^^^^ndant,  becaufc  that  matter  has  been  fully  explained ;  but 
be  good,  and  fo  what  determines  me  are  Monnier'*^  letters,  by  which  it  appears 
ttfrmadc  ro?the  ^^^y  ^^^^'■^y  ^^^^  ^^  ^^s  accepted  of  it,  in  one  particularly 
opinion  of  the  mentions  the  50/.  bill,  and  fays  it  fhall  be  duly  honoured, 
R  "V^^*°^^  and  placed  to  the  drawer's  debit ;  nor  is  there  in  his  letters  to 
ofLord)iard^^  N^twbttrgf),  OT  the  indorfees,  one  exprcflion  that  (hews  the  ieaft 
ii.'t(h,  ch.jttiv,  fu(p\dou  ot  NtwburgJ)' ^  w^NX»  I  think 
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1  think  there  can  be  no  doubt,  but  an  acceptance  may  be 
by  letter,  and  has  been  fo  determined  j  there  have  been  quef- 
tions  tot),  whether  a  parol  acceptance  could  be  good  ?  Lord 
Chief  Juftice  Eyre  held  it  might.   Lord  Raymond  held  ^i^t  con- 
trary J  and  there  was  a  like  point  before  me  at  Ntfi  Prius^  in 
the  caufe  of  Lumley  and  Palmer^  and   I  had  a  cafe  made  of  it  *Stra.  looo, 
for  the  opinion  of  the  court  of  King's  Bench,  where  it  was  not'e'^**th^'L^a 
fcveral  times  argued,  and   at  laft  folemnly  determined,  thzt  Hard<wicke  vaiv 
fuch  acceptance  is  good,  much  more  then  muft  an  acceptance  ^^  ^^  opinron," 
by  letter  be  good. 

As  to  the  plaintifPs  being  intitled  to  intereft,  I  was  at  firft  The  payee  of  a 
doubtful  whether  he  could  demand  any  5  but  on  reading  the  f^^c^ft 'i'Xft 
ftatute  of  the  3d  and  4th  of  Queen  ^nne^  chap.  f),fec,  4.  I  think  the  acceptor,  tho* 
it  a  clear  cafe  that  he  is,  thb'  no  proteft  for  that  is  made  ne-  "oproteft,  fc-rall 
ccflary  by  the  aS,  it  being  requifite  only  to  intitle  a  payee  to  ^^^  bc"h?d  m" 
damages  againft  a  drawer,  but  does  not  mention  //^^  ^rr^/^r  fuch  a  cafe  is  the 
of  a  bill  of  exchange  ;  and  all  the  damage,  therefore,  that  can  *»»^ercft. 
be  had  in  fuch  a  cafe  is  the  intereft. 

Lord  Chancellor  decreed  the  defendant  to  pay  to  the  plaintiffs 
the  fum  of  50/.  together  with  intereft  for  the  fame  from  the 
time  of  filing  the  original  bill,  at  the  rate  of  4/.  per  cent*  and 
further  ordered,  that  fhe  (hould  alfo  pay  to  the  plaintiffs  their 
cofts  of  this  fuit,  from  the  time  of  filing  of  the  bill  of  re- 
vivor, to  be  taxed. 


CAP.    CXX. 
%xvSt  anD  %x\xfitti* 

(A)  W^eit  aSs  of  t^  tntftee0  fl^ll  Defeat  t\yt  tntft^  0;  be  a  b^eacb 

of  ttttft  In  t(^m.    P.  613. 

(B)  Of  tefttlttns  tvttft0  ann  ttufts  b^  impUcation«    P.  61 8. 
j(C)  S>t  tritSs  to  attenti  tbe  in^n'tance^    P.  624. 

(D)  Ctttftee0  ^t»  to  account^  ano  iDl^at  alioioance  to  f)abe* 
P.  624. 


(A)  W^at  act0  cf  t|ie  traffee^  0;all  nefeat  tf^z  truff,  o;  U  a  see  ^  rr.  Atk. 
bjfacf)  of  truft  ttt  t^xa.  243  p^-  <93* 

Trinity  Term,  1737. 

Symance  v.  Tattam. 

A  Bill  was  brought  to  compel  truftees  to  join  in  aiale.  Cafe  279. 
which  would  deftroy  the  contingent  remainders,  and 
like  wife  the  ufes  in   a  fettlement  made  before  marriage  ;  the 
limitations  were  to  the  buiband  for  99  years,  if  he  fo  long  live, 
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to  the  wife  for  her  life,  remainder  Co  truftees  to  prererve  cent' 
tingcnt  remainders,  remainder  to  the  heirs  begotten  on  the 
body  of  the  wife,  remainder  to  the  heirs  of  the  hufband  \  and 
the  iirft  declaration  under  it  was,  that  it  was  the  intention  of. 
the  fettlement  to  make  a  provifion  for  the  children  of  the  mar- 
riage, and  a  covenant  on  the  part  of  the  hufband  that  he  will 
not  bar  the  eftate  tail  to  the  wife,  but  will  preferve   the  ufes 
before  limited  and  appointed. 
Thii  court  will      Lord  Chancellor  :  There. are  many  cafes  in  which  the  court 
not  compel  truf-  ^jjj  compel  the  truftees  to  join  in  fuch  a  conveyance  as  will 
Sc,^bTch  wiU  deftroy  contingent  remainders,  but  then  it  muft  be    in  fome 
not  only  deftroy  meafure  to  anfwer  the  ufes  originally  intended  by  the  fettle* 
contingent  re-  j.     ^  j  j^^^^  ^^^^  ufually  done  in  the  cafe  of  old  fettlements 

AftinJerf,  but  all        ,       *         .        ^^^      .  ^ -^  ,     ^     %         t    i     i-  .    /» 

the  ufc«  in  a     Only,  as  in  JVinntngton  v.  Foley  *,  but  I  believe  no  inftance, 

narriage  fettle-   where  they  have  compelled  fuch  truftees  to  join  with  the  fa- 

M^gttiUy  o^i  ^h^'  termor  for  99  years,  and  the  fon  to  fell  the  eftate. 

breach  of  tnift.       The  old  notion  was,  that  thefe  truftees  were  only  honorary ; 

in  joining  to  de-  bm  tjjjs  has  been  varied  fince,  for  in  the  cafe  of  Pigot.v.  Pi' 

remainders" whe- ^^'»  Lord  Harcourt  was.of  a  different  opinion,  and  in  Manfetl 

ther  the  fettle-  v.  Manfell^  2  IVms.  6 10.  Lwd  Chancellor  Kine:,   ajjifled  by  Lord 

u^'^'f^r  rvdui.  Chief  Jujlice  Raymond  and  Lord  Chief  Baron'^Rtynolis,  was  of 

bicconfideration,^^'«'^'^>  '*^'  tru/leei  for  fupporting  contingent  remainderSy  joining 

or  by  will,         /^  defiroy  them^  were  guilty  of  a  breach  of  truft^  and  that  there  was 

no  diverfity^   whether  the  fettlement  be  voluntary ^  or  for  a  valuable 

conftderation^  or  by  will  only.      But  the   reafon   of  thofe  cafes 

turned  upon  what  the  court  ihould  do,  after  truftees  had  aduv 

ally  deftroyed  the  remainders ;  I^ere  the  cafe  is  different,  for 

the  application  to  the  court  is  to  compel  the  truftees  to  do  an 

a£t  which  would  deftroy  the  remainders. 

There  is  another  difficulty  befides,  which  is,  the  hufl)and's 
actually  covenanting  in  the  fettlement,  that  he  will  not  bar 
the  eftate  tail  to  the  wife,  but  preferve  the  ufes  before  limited^ 
and  even  though  the  huft^and  were  dead,  the  wife  could  not  do 
any  a6i  by  which  ftie  could  bar  the  eftate  tail,  notwitbftand- 
ing  the  truftees  ftiould  confent  to  join  with  her  ;  for  (he  is  ab* 
folutely  reftrained  from  barring  it  by  the  iith  of  Jien.j. 
ch.  20.  t' 


*  I  H^ms.  536.  Theref  in  a  marriage-fettlement,  the  hufband  wju  made  tenant  for 
t,^  years,  if  hf  io  long  lived,  remainder  to  truftees  during  the  lifm  of  the  hufband  tf 
ptcferve  contingent  remainders,  &c,  remainder  to  the  firft,  &c.  font  of  Chat  marriage 
in  tail  male  fuccelTivelj^  ;  'a  fon  was  born,  and  of  age,  the  wife  dead,  the  fon  being 
in  treaty  for  a  marriage,  which  appeared  to  be  a  beneficial  one  for  the  family  $  Lord 
Chancellor  Parker  decreed  the  truftee  ihould' join  with  the  father  and  fon  in  barring 
this,  and  making  a  new* fettlement. 

f  **  If  any  woman  which  (hall  hereafter  have  any  eftate  in  dower,  or  for  term  of  lif« 
**  or  ia  tail,  jointly  with  her  huiband,  or  only  to  hdrfelf,  or  to  her  nfc,  in  any 
**  manors,  lands,  &c,  of  the  inheritance,  &c,  of  her  hufband^  and  ihall  hereafter 
*'  being  folr,  or  with  aUy  other  after-taken  huiband,  difcontinuc^  alien,  &c,  or  filfe 
*'  a  recovery  of  the  fame,  fuch  recovwy,  difcontinuance,  alienation,  &c,  (hall  be  «• 
*'  tcrly  void  and  of  none  effect" 

If 
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.  If  it  had  been  an  application  only  to  dcftrqy  the  contingefit 
'  remainders,  I  (hould  have  taken  more  time  to  confider  \  hiit 
here  it  would  overturn  all  the  ufes  of  a  marriage  fettlemen.t, 
which  would  be  aiTuming  too  much  power,  and  would  be 
making  a  decree  to  compel  a  breach  of  the  hufband's  own 
covenant. 

The  bill  was  difmifled. 

Eafter  term,  1738. 

Ivie  V.  Ivie. 

Vide  title  Devlfesj  undir  tbi  divlfion^  What  fFords  pafs  an  Eflaii 

tail. 

February  the  gth,  1739. 

^nne  TTidyer^    widow    and    executrix  of  7^^«7pi  •   ^'/r- 
Thayer i  Efqj  deceafed,  ■■  J 

Jane  Gouldy  widow  and  executrix  of  Nathaniel 

Gouldy  Efq;  deceafed,  who  was  executor  of  t  p.  r    j     ♦ 
Humphrey  Thayer,'''-    -------    — »    o...l.„  ^IJetendants. 

Collins  J 


7  and  executrix  of  Nathaniel'^ 
leafed,   who. was  executor  of  I  ^ 
r,  Efq;  deceafed,  and   Stephen  I 


THE  cafe  arofe  upon  the  fettlement  made  after  the  mar-  Cafe  280. 
riage  oi  Anne  Collins^  now  the  plaintiff  jinne  Thayer^  with  «  ^    .         . 
yohn  Thayer^  the  chief  intent  of  which  was  to  fecure  two  feve-  fore*^ma*r^!ge  it* 
ral  fums  of  icoo/.  one  to  be  advanced  by  the  intended  huf-  was  agreed,  that 
band,  and  the  other  by  Mr.  Collins,  the  father  of  the  plain- J°^°°.^;^^'^  ^^^^^^^^ 

tiff.  ,  tee,  fliould   be 

•  liid  out  in  Jand, 
to  the  ufe  of  the  hufband  for  life,  then  to  the  wife  for  life  for  her  jointure,  and  to  the  children  equal- 
ly ;  and  in  cafe  the  huiband  died  without  iffue,  to  the  wife  in  fee  ;  and  if  he  furvived,  to  him  in  fee. 
'  The  hufband  and  wife  being  neccflitous,  the  truftee  pajd  them  600  /.  on  a  rrlcafe,  and  their  joint  bund 
ef  indemnity,  and  afterwards  400/.  more  on  the  like  b«nd,  and  a  new  ag  e-ment  -that  the  remaining 
1000/.  iliould  be  laid  out  in  the  piirchafe  of  an  annuity,  f <  r  the  fcparate  ufe  of  the  wife  during  the 
coverture,  and  in  fee  in  cafe  of  furvivorfliip.  The  truftee  aftsrwards  paid  the  hufband  this  1000/  like- 
wife  ;  he  is  dead  without  iffue,  and  left  the  wife  deflitute.  UiU  brought  againft  the  reprefentative  of 
the  truftee  for  this  breach  of  truft  in  him,  and  to  be  paid  what  fhould  be  due  to  the  yrife  for  the  2000/. 
out  of  his  perfonal  eflate. 

.     In  March,  173S,  the  Mafier  of  the  Rolls  decreed,  that  the  wife  fhould  be  paid  what  fhould  be  remain- 
ing due  to  her  for  the  2000/.  and  interefl  out  of  the  tiuftee^s  perfonal  eftate  in  a  courie  of  adminif^ration. 

Upon  appeal  to  Lord  Chancellor,  he  recommended  it  to  the  parties,  }r  m  hard/hip  on  one  fide,  and 
dangerous  confequences  on  the  other,  to  find  out  a  third  way  of  moderating  the  affair. 

The  agreement  afterwards  of  the  executrix  of  the  truflee  to  pay  the  wife  of  the  cefiuiqut  trufi  an  an- 
nuity of  100/.  quarterly,  during  her  life,  free  of  uxcs,  from  Lady-day,  1737,  and  the  cofts  of  the  fuit 
was  made  an  order  of  the  court. 

yix,Thayer*%  1000 L  was  a  fum  he  was  intitled  to  under.a 
mortgage;  Mr.  Collinses  1000/.  was  paid  in.  By  the  fettler 
hient  it  was  agreed  that  the  2000/.  which  was  placed  in  the 
hands  of  Hufiphrey  Thayer^  one  of  the  truftees,  ahd  brother  of 
the  hufband,  fhould  be  laid  out  by  him  ;  and  the  defendant 
Stephen  Collins^  the  other  truftee,  and  uncle  of  the  plaintiff,  in 
the  purchafe  of  lands,  to  the  ufe  of  ihe  hufband  for  life,  thca 
to  the  wife  for  life  for  her  jointure,  in  bar  of  dower,  and  to 
the  children  of  the  marriage,  (hare  and  fljare  alike  j  and  in 
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cafe  of  the  hufband's  dying  without  iffuc,  to  the  wife  in  fee; 
and  if  he  furvived  the  wife,  to  him  in  fee,  with  the  common 
appointment  of  paying  the  intereft  of  the  2000  /•  to  the  huf- 
band,  till  it  was  invefted  in  lands. 

Some  time  after  the  marriage,  the  hufband  and  wife  joined 
in  an  application  to  the  truftee,  Humphry  Thayer ^  to  raifc  the 
money  to  affift  them  in  their  neceifities,  and  upon  his  paying 
them  600  /.  they  both  gave  him  a  releafe  for  fo  much,  and 
likewife  a  joint  bond  to  indemnify  him-^  and  upon  receiving 
400/.  more  from  him  afterwards,  aulither  bond  of  the  like 
nature.  The  hufband  and  wife  came  to  a  new  agreement, 
that  the  remaining  loco/.  (hould  be  laid  out  in  the  purchafe 
of  an  annuity,  which  (hould  be  for  the  fole  and  feparate  ufe 
of  the  wife  during  the  coverture,  and  in  fee  in  cafe  of  furvi- 
vorOiip  ;  the  hufDind  afterwards  found  means  to  prevail  upon 
Humphry  Tbaytr  to  pay  him  this  looo/.  likewife.  The  huf- 
band died  without  iflue,  and  left  the  plaintiff  deftitute,  there 
being  no  aflets. 

The  bill  was  brought  againft  the  reprefentative  of  Hmnphrj 
Thaytr^  for  this  breach  of  trufl  in  him,  and  to  be  paid  what 
(hould  be  due  to  the  plaintiff  for  the  faid  2000  /•  out  of  his 
perfonal  eflate. 

The  caufe  was  firfl  heard  in  Marebj  1738,  before  Sir  Ja- 
feph  Jekyll^  "  who  referred  it  to  a  Mafler  to  fee  what  was  due 
**  to  the  plaintiff  for  the  2000/.  placed  in  the  hands  of /firnr- 
♦*  phry  Thayer^  by  virtue  of  the  pi aintiff^s  marriage- fettlennent, 
•-*  and  to  take  an  account  of  the  aflets  of  Jehn  Thayer ^  come 
^*  to  the  hands  of  his  widow,  and  what  fhould  appear  to  have 
♦*  come  to  her  hands,  after  payment  of  debts  of  a  fuperiorna-r 
*^  ture,  was  to  go  in  diminution  of  what  fhould  be  found  due 
^^  to  the  plaintiff  for  the  2000  /.  and  interefl,  and  to  take  an 
**  account  alfo  of  the  perfonal  cflate  of  Humphrey  Thayer  come 
♦'  to  the  hands  of  the  defendant  Jane  Gould^  or  of  Nathaml 
**  Gould^  her  Utc  huibdnd^  and  the  plainiij/fwas  to  he  paid  what 
**  Jhould  be  remaining  due  to  her  for  the  faid  2000  1.  and  interefi^ 
**  out  of  the  faid  Humphry  Thayer'x  perfonal  ejiati  in  a  courfeef 
**  adminijiration,** 

I'he  defendant  Gfiuld  appealed  from  this  decree,  and  on  the 
>4th  of  November y  1739,  it  came  on  before  Lord  Chancellor. 

For  the  plaintiff  was  cited  Mary  Portington's  C2ifcj  lO  C#. 
Hep,  42.  b*  where  it  is  laid  down,  <'  That  no  feme  covert 
**  fhall  be  barred  by  her  confeffion  of  her  inheritance  or  frec- 
**  hold,  but  when  fhe  is  examined  by  due  courfe  of  law;  and 
**  that  is  the  caufe,  that  if  the  hufband  and  wife  acknowledge 
•*  a  flatute  or  recognizance,  it  is  void  as  to  the  wife,  although 
**  flielurvives  her  hufband;  fo  if  the  hufband  and  wife  acknow- 
*'  ledge  a  deed  to  be  enrolled,  and  it  is  enrolled,*  it  is  void  as 
*'  to  the  wife;  and  the  reafon  is,  becaufe  no  fuch  writ  is 
**  depending  againfl  the  hufband  and  wife,  upon  which  the 
♦*  wife  may  by  law  be  examined.**  From  hence  they  argued, 
that  no  aft,  in  which  the  plaintiff  joined  with  her  hufband, 
could  make  any  alteration  in  the  ufe3  of  the  fettlement,  and 

that 
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that  as  money  to  be  laid  out  in  land  is  confidered  as  Iand» 
Ihe  -IS  intitlcd,  noitwithftanding  her  releafe,  to  have  it  con- 
veyed to  her  in  fee.  The  7th  of  Edward  4.  fol  14.  *. 
Manfell  \.  Manfelly  2  Wms.  6 10.  Palmer  v.  Trevor y 
1  Vern.  ibi,  Rutland  v.  MolineauXy  2  Fern.  64.  were  alfo  cited, 
and  it  was  infilled  by  the  plaintifPs  counfel,  that  the  cafe  of 
Baker  v.  Child^  2  Fern.  61.  is  no  authority  for  the  defendant, 
becaufe  falfly  reported  ;  for  though  it  is  faid  there  the  court 
was  of  opinion,  "  Where  a  feme  covert  agrees  to  join  with  her 
**  hufband  in  making  a  furrender,  or  levying  a  fine,  and  he  dies  ' 
**  before  it  is  done,  equity  will  compel  her  to  perform  the 
*'  agreement;'*  yet  it  was  in/adf  no  more  than  a  recommendation 
hy  the  court  (the  parties  being  prefent  and  confenting)  to  Serjeant 
Rawlinfon,  to  make  an  end  of  the  affair  between  the  parties  by  his 
private  awards  which  was  to  be  final.  And  what  makes  it  ftill  a 
ftronger  cafe  againft  Humphry  Thayer  is,  that  the  co-truftee, 
Stephen  Collins^  tho'  the  plaintifPs  own  uncle,  was  intirely  un- 
acquainted with  any  of  thefe  tranfaftions,  and  not  trufted  for 
fear  he  (hould  refufe  his  confent  to  this  iniquitous  fcheme. 

The  Attorney  general  for  the  defendants  infifted,  this  was  not 
an  intereft  in  land,  becaufe  no  fine  could  be  levied  upon  it 
.while  it  continued  in  money,  and  that  being  per fonal,  her  con- 
trad  with  her  hufband  would  bind  her,  though  a  feme  covert, 
and  cited  the  cafe  of  Theobalds  v.  Duffby^  Mod,  Caf,  in  Law  and 
Equity^  2d  party  lOi.  where  it  was  laid  down  that  the  contra<3; 
of  a  feme  covert,  where  it  was  with  the  confent  of  her  friends, 
was  good.  He  alfo  cited  the  cafe  of  the  Countefs  of  Portland 
y.Progers^  iFern.  104. 

Lord  Chancellor:  I  forefee  great  hardfhip  on  the  one  fide,  and 
dangerous  cbnfequences  on  the  other,  and  have  very  great 
doubts  with  myfclf  what  decree  I  (hall  make ;  and  therefore 
recommend  it  to  the  parties,  as  it  is  a  cafe  of  confiderable  dif- 
ficulty, to  find  out  a  third  way  of  moderating  this  affair. 

As  an  annuity  was  originally  intended  to  be  purchafed  for 
the  wife  in  the  life-time  of  the  bulband,  by  way  of  compenfa- 
tion  for  the  truflees  paying  in  of  the  money,  fome  method  may 
be  contrived  to  make  that  efFedual ;  and  therefore  let  the  caufe 
be  adjourned  till  the  firil  day  of  rehearings,  to  give  the  parties 
an  opportunity  of  fettling  it  among  themfelves. 

The  caufe  ftanding  in  the  paper  to-day,  and  the  plaintiff's 
counfel  alledging  that  the  parties  had  come  to  an  agreement  ia 
writing,  figned  by  the  plaintiff  and  defendant,  and  praying  that 
the  fame  might  be  made  an  order  of  court,  and  a  council  for  dc'*- 
fendant  confenting ; 

His  Lordjhip  ordered  the  agreement  to  be  made  an  order  of 
the  court,  and,  purfuant  thereto,  decreed  the  defendant  Jam 
Goulds  out  of  the  cftatc  of  Humphry  Thayer^  to  pay  to  the  plain- 
tiff u/ww^y^/r  an  annuity  of  lOO/.  payable  quarterly,  free  of 
taxes,  during  her  life,  and  that  (he  (hould  alfo  forthwith  pay  to 
her  the  arrears  of  the  faid  annuity,  from  Lady-day  1737,  and 
that  (be  (hould  likewife  pay  the  plaintiff  the  cofls  of  this  fuir. 
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,  Tr.  A.v. '.  ,6.      (B)  m  refuUittg  frufe  an5  truffs  I>b  implicaf ion. 

Trinity  Vacation,  1737- 

Ti^&r  V.  Taylor. 

Vtde  title  Evidence,  JVitneJfes^  and  Proofs  under  the  divifionj 
fFhere  Parol  or  Collateral  Evidence  will^  or  will  not,  be  di- 
mitted  to  explain,  confirm,  or  contradiH  what  appears  on  ibe 
face  of  a  Deed  or  IVilL 

Vide  ti:le  Copyhold. 

February  the  9th,  1738. 

Hill  V.  The  Bilhop  of  London,  Smithy  and  others. 

Cafe  781.  nlCHARD  Smith,  incumbent  of  the  rcdory  of  Bujbej,  iR 
R.  s.  incua.bcnr  J^  the  county  of  Hertford,  by  his  will  dated  the  ift  of  O£iober 
*B  d' vwvfs^h^  °^  1 7 13,  devifed  in  thefe  words:  "As  for  my  worldly  goods 
petpculai  advow-  **  wlth  which  it  hath  pleafcd  God  to  blefs  me,  after  my  debts 
Jon,   donation,   *<  paid  and   funeral  expences  difchar^ed,   I  difpofe  thereof  as 

,"^'«"h"huKh"  fo"«*«:   ^'>A  I.gi"^'  ^'''^^>  and  bequeath  my  perpetual 

ofi?.  and  all      **  advowfoD,  donation,  and  patronage  of  the  pari&  church  of 

glebe  lands,  pro-  (c  Bujhey,  in  the  county  of  Hertford,  and  all  glebe  lands,  pro- 

tcnlnces  fi^thc    *'  ^^^  and   appurtcnanccs   to  the  fame  belonging,  unto  my 

fanric  belonging,  *'  honourcd  mother-ip-law,  Mrs,  Grace  Smith,  willing  and  d&- 

to  G.  6.  willing  44  fifingr  her  to  fell  and  difpofe  of  thefaid  perpetual  advowfon  and 

and  dtlirii'g  her    ^^  »  -.u   ^i  ^  r  d\. 

lofeiianddnpofe  patronage,  with  tne  appurtenances,  as  loon  as  ihe  convcni* 
ot  the  tame  lo  ^«  cntly  and  lawfully  may  fell  and  difpofe  thereof,  to  the  fellows 
i^/.« college  and  ,,  ^f  £;^^„  college  in  the  county  oi  Buckingham y  and  their  fuc- 

oii  their  retulal,  °    .       r  n  c  t^  •    .  i,  .       ^    /.      t       i_ 

toTrf«;,7colleg'',  "  ceilors,  or  to  the  fellows  of  Trinity  college  in  Oxford,  where 
Oxford,  and  on  4c  J  had  my  cducatlon  ;  the  fellows  of  Eton  college  to  have  the 
bllth'thdii^c.e-  "  firft  offer,  if  they  will  agree  to  purchafe  it ;  and  upon  their 
tics,  to  any.  of  '^  rcfufal  or  difagFcement,  to  be  fold  to  the  fellows  of  Trimij 
the  colleges  in  .tc  college  in  Oxford  and  their  fucceflbrs,  if  they  will  agree  to 
bnd'rt,  who  w.il  "  purchafe  it  ;  and  upon  the  rcfufal  or  difagreement  of  both 
bethebcftpur  "  thefe  focieties,  for  the  purchafing  of  thefaid  perpetual  a(i«> 
chaiVr.  There  is  u  yowfon,  with  the  appuftcnants  thereof,  to  be  fold  to  the 

in  this  cafe  no         .,      ^   ,,  i    r       •  r  r       ^  II  .         ^      ^       I 

lefa  ting  trull  of  fcllows  and  focicty  of  any  one  of  the  colleges  in  Oxford  or 
the  advowion  of  *<  Cambridge,  who  will  be  the  beft  purchafer.  Item,  I  give 
Uw  of ''tL^'cfta-^  "  ^"^  bequeath  all  my  freehold  lands  and  tenements  in  the  pa* 
tor,  but  a  deviic  '^  rifli  of  Oldenham,  in  the  county  o{  Hertford,  with  the  ap» 
or  ihe  beneficial  <c  purteuances,  unto  my  faid  mother-in-law,  Mrs.  Grace  Smith, 
G!X;//k"wTh°  "  ^"^  ^^  *^^^  ^^'""^  ^"^  affigns  for  ever  :  Item,  I  give  toThonmi 
aninjunftionon- *'  IVood  20 s.  and  20S,  to  my  coufiti  Alary  tf^ckSy  and  all 
^■'' uVilicTcti^s  ^'  ^^^  ^^^  ^^  ^y  S^^^^  ^"^  chattels  (except  a  filvcr  tankard, 
'  •  it  vvhichlgive  co  my  coufin  y^^«  5/w///&)  I  give  and  bequeath 
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}}  unto  my  honoured  mother-in-law^  yixs.  Grace  Smithy  "whom 
.**  I  make  my  fole  executrix.'* 

^  The  plaintiffs,  the  coulins  and  co-heireffes  at  law  of  Richard 
Smith  the  teftator,  prefented  Cleave  Greenhill^  and  Grace  Smith 
prefented  the  defendant  James  Smith  to  the  living  of  Btijhey: 
The  prefent  bill  therefore  is  brought  in  order  that  the  bilbop 
of  London  may  be  injoined  from  accepting  Jamei  Smith,  and 
that  his  Lordjhip  may  grant  inftitution  to  Cleave  Greenhill\  the 
plaintiffs  infifting  that  the  teftator  did  not  intend  the  prefent 
avoidance  (hould  go  to  Grace  Smithy  but  that  fhe  ought  to  be 
confidered  altogether  as  a  truftee  for  the  heirs  at  law  oi Richard 
JSmithj  and  more  efpecially  as  to  the  prefent  avoidance :  The 
defendant  Grace  Smith  infifted  on  the  other  hand,  that  it  is  not 
a  truft,  but  an  abfolute  devife  to  her. 

On  the  arguing  this  queftiorj  the  firft  time,  Lord  Chancellor 
•,was  of  opinion  with  the  plaintiffs,  that  it  was  a  truft  in  the  ♦ 
defendant  to  fell  the  advowfon  under  the  reftrifiions  in  the 
Vill,  and  alfo  for  the  paymeht  of  the  debts  of  the  teftator,  and 
after  thofe  were  paid,  a  refulting  truft  as  to  the  furplus  for  the 
^benefit  of  the  heirs  at  law,  and  that  the  prefentation  was  ia 
"theni  as  cejiuique  trufts* 

But  his  Lordjhip^  a  day  or  two  after,  doubting,  he  ordered  th^ 
cafe  to  be  fpoke  to  again,  by  one  counfel  of  a  fide,  and  then 
iook  time  to  give  his  opinion,  and  on  the  19th  oiAuguft^  1739, 
gave  judgment. 

The  general  queftion  on  this  devife  is.  Whether  there  be  a  The  general  rolf, 
refulting  truft,  or  not  ?  On  the  firft  hearing  I  inclined  to  think,  that  n^hercland* 
that  there  was,  but  I  have  changed  my  opinion  intirely  :  The  ''^rtlwiar^  ur-* 
general  rule,  that  where  lands  are  devifed  for  a  particular  pur-  pofe,  that  what 
pofe,  what  remains  after  that  particular  purpofe  is  fatisfied,  fcina'ns  after 
refults,  admits  of  feveral  exceptions.     If  J.  S,  devife  lands  to  Ja,isVertuk^^ 
w/.  to  fell  them  to  B.  for  the  particular  advantage  of  £.  that  admits  of  feveral 
advantage  is  the  only  purpofe  to  be  ferved,  according  to  the  c^^P^ion** 
intent  of  the  teftator,  and  to  be  fatisfied   by  the  meer  a(ft  of 
felling,  let  the  money  go  where  it  will,  yet  there  is  no  pre- 
cedent of  a  refulting  truft  in  fuch  a  cafe  :  Nor  is  there  any 
^warrant  from  the  words  or  intent  of  the  teftator  to  fay,  this 
devife  fevers  the  beneficial  intereft,  but  is  only  an  injundlioii 
on  the  devifee  to  enjoy  the  thing  devifed  in  a  particular  man-* 
Dcr.     \i  A.  devifes  lands  to^.  S.  td  fell  for  the  beft  price  to  fi, 
or  to  leafc  for  three  years,  at  fuch  a  fine,  there  is  no  refulting 
triift,  fo  that  the  devife  here  amounts  to  no  more  than  this  j 
the  teftator  gives  the  advowfon  to  Grace  Smithy  but  if  fuch  or 
fuch  a  college  will  buy  it,  then  he  lays  an  injun£tion  upon  her 
to  fell,  and  therefore  there  are  two  objeds  of  the  teftator*s  be- 
nevolence, Grace  Smithy  and  the  colleges. 

Where  there  is  a  refulting  truft,  the  heir  at  law,  after  the  Therecaube 
particular  purpofes  are  fatisfied,  may  by  bill  compel  the  truftee  "oconHruaive 
to  convey  to  him,  here  he  cannot ;  in  all  events  the  heir  at  I)»c  intc"nt of  fhl 

teftator  is  appa- 
Xfnt  5  nmllh^  and  dtfirin^  G,  S,  to  fell,  &c.  are  more  f ropcrly  words  of  injonftion,  than  truft, 

Z  law 
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law  IS  difinherited ;  or  where  the  heir  at  law  is  intitled  to  a  re* 
fulling  truft,  be  may  by  bill  compel  the  ^ftate  to  be  fold  out 
and  out ;  here  he  could  not,  if  the  colleges  ihould  refufe  to 
buy.  This  circumftance  differs  the  cafe  from  all  the  cafes 
put,  the  word  tru^  is  not  made  ufe  of,  and  if  Graa  Smith  is  & 
truftee,  it  muft  be  by  conftrudion,  and  then  the  intent  of  the 
teftator  muft  be  chiefly  confidered  as  a  guide  to  that  conftruc- 
tion  ;  and  tho'  many  other  words  will  create  a  truft,  yet  that 
muft  be  where  the  intent  of  the  teftator  is  apparent,  but  here^ 
fvilltng  and  dejiring  are  more  properly  words  of  injun&ion  than 
truft. 

The  cafe  of  Randal  v.  Bockeyy  %  Vern.  425.  cited  for  the 
plaintiffs,  is  the  common  cafe  of  a  furplus  undifpofed  of;  fo 
likewife  in  the  cafe  of  the  city  of  London  v.  Garway^  2  Vem. 
571.  no  exprefs  truft  icas  declared^  and  yet  the  devifees  were  in 
all  events  to  be  confidered  as'meer  truftees,  and  in  the  cafe  of 
Hobart  and  the  countefs  of  Suffolky  2  Vim.  644.  the  devife  was^ 
--  ...  ^po^  *hi  trufts  after  mentioned. 

The  cafe  of  Coningham  v.  Mellijh^  Free,  in  Chan.  ^i.  cited 
for  the  defendants,  is  a  ftronger  cafe  for  the  heir  at  law,  than 
the  prefent,  for  there  the  words  in  truft  were  ufed,  it  being  a  de^ 
vtfe  of  lands  to  his  coufin  A.  and  bis  heirs  in  truJI  to  be  fold  for  pay* 
ment  of  his  debts  and  legacies ^  and  the  furplus  held  to  be  no  reftdt* 
ing  truji  for  the  heir:  In  Rogers  v.  Rogers^  J^^^  '733>  ^^ 
words,  I  leave  my  wife  file  heir  eft  and  executrix  ^  amount  to  ho 
^  more  than  devifing  the  real  and  perfonal  eftate  ;  then  come  the 

words.  To  fell  and  pay  his  debts^  and  if  this  had  been  fufficient^ 
to  make  her  a  truftee,  it  would  have  been  fo  upon  that  inaccu- 
rate expreffion,  yet  it  was  there  held,  (be  hzd  the beneficialin* 
terejl  in  the  eftate,  and  the  court  muft  in  all  thofe  cafes  colled^ 
if  they  can,  the  intent  of  the  teftator,  from  the  particular  cir- 
cumftances  of  the  cafe  before  them  ;  in  the  cafe  oi  Mallabarv. 
Mallabar^  Sih  May  ly^Sy  there  was  a.  clear  intent,  that  the 
whole  eftate  fliould  be  turned  into  money,  and  a   truft  ex« 
prefsly  mentioned,  and  yet  held  by  Lord  Talbot  to  be  no  refult^^ 
ing  truft. 
Where  a  real  e-       No  general  rule  is  to  be  laid  down,  unlefs  where  a  real  eftate 
Wold  ^^pay-""  '^  devifed  to  be  fold  for  payment  of  debts,  and  no  more  is  faid, 
ment  of  debts,     there  it  is  clearly  a  refulting  truft;  but  if  a  particular  reafon 
and  no  more  faid,  occufs,  why  the  teftator  fliould  intend  a  beneficial  intereft  to  the 
are'fdtlrg  troft"  ^cvifee,  there  are  no  precedents  to  warrant  the  court  to  fay,  it 

fhall  not  be  a  beneficial  inter ejl. 
The  devifee  in        As  to  the  prqfentation  that  happened  by  the  death  of  the  ttC* 

Si'hek'at'llw^*  ^*^^''»  ^^^  ^^^^  *^  '^^  cannot  prefent,  for  the  advowfon  being 
intitieTtrp^r*  devHed,  it  follows  the  devife,  and  cannot  defcend.  Vide  Hob 
fent  on  the  and  the  bi(hop  of  fVinchefter  in  Lev.  and  as  the  heir  cannot  take 
TapS^ne^bytte  ''^  •*^.»  ^°  neither  can  he  in  equity,  for  the  devife  here  takes 
death  of  the  tff.  cffed  inftantly,  fo  docs  the  avoidance^  and  it  is  a  devife  of  the 
totor.  beneficial  intereft,  accompanied  with  an  injunfiion  to  fell  to 

particular  focieties,  and  no  other  truft,   if  fo,  every  thing  clfc 
that  is  bcntf*;uVx^k^s  tffcd  immediately  in- the  dcvifcc. 

His 
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tlis  Lordjhip  therefore  declared,  that  there  is  no  refulting 
truft  of  the  advowfon  of  Bujhey  for  the  heirs  at  law,  and  ordered 
that  the  plaintiffs  bill,  fo  far  as  it  feeks  to  have  the  benefit  of 
any  refulting  truflfor  the  plaintiffs,  the  heirs  at  law  of  the  tef* 
tator  Richard  Smithy  in  refpeS  of  this  advowfon,  and  of  the  pre- 
fentation  in  the  avoidance  that  happened  by  the  teflator's  death, 
do  fland  difmiffed,  and  that  the  injundion  to  reflrain  the  bifhop 
of  London  from  accepting  James  Smithy  and  granting  inflitution 
to  him  of  the  rectory  of  Bujhif^  do  alfo  fland  diifolved. 

But  his  Lordjhip  declared^  that  the  plaintiffs  the  heirs  at  law 
are  intitled  to  the  copyhold  lands  defcended  to  theni,  diflncum- 
bered  from  a  mortgage,  which  mufl  be  paid  out  of  the  perfonal 
eftate,  and  if  not  fufEcient,  then  out  of  the  real  eftate,  charged 
by  the  will  of  the  teflator  with  his  debts. 
» 

November  t\it 'jlYiy  1739. 
Hawkins  v.  Chappel  and  others* 

TI/^ILLIAM  Hawkins  being  patron  and  incumbent  of  Sim-    Cafe  282; 

^^    monfiury^  by  will  dated  the  5th  of  Feb.  1734,  devifes  all  his  fr,  h.  by  will 
lands  in  S.  and  the  perpetual  advowfon  of  S.  to  Sir  ^//ww  ^«vife»  the  per- 
Chappel^  Sec.  upontrufl  in  the  firfl   place  to  prefent  his  fon  PJ^^*^^^^^^^;;" 
ffliiiam  to  this  living,  if  he  fhould  be  alive  at  the  time  of  his  &c,  opon  truft 
deceafe,  if  not  to  fuch  perfon  as  his  wife  fhould  nominate,  and  ^°  P^«fcnthi8 
then  he  goes  on  and  fays.  Thai  after  the  church  Jhall  next  after  WiZj^^xYilt 
my  diath  hi  full  of  an  incumbent  ^  then  to  fell  the  perpetuity  ofity  and  «ftcr  the  church 
after  fuch  fale^  to  apply  the  profit  arifmgfrofn  it^  in  thefirfl  place  for  ^^\^^^l^ 
the  payment  of  his  debts^  and  the  werplus  he  diflributes  in  thirds  to  of  an  incumbent, 
bis  daughters y  and  to  the  daughter  that  was  of  age ^  he  gives  an  im-  **»««  to  fell  the 
mediate  Jhare^  and  the  proportion  ofthofe  under  age  he  direSfs  to  be  to'aTOiy?he*"ro- 
placed  out  in  government  fecurities;  then  comes  this  condition^  that  if  At  uidng  from 
any^  or  either  of  the  daughters  die  before  the  age  of  7,1  ^  or  marriage ^  ^  ***«»  ^^  f«' 
their  thirds  to  go  to  th^fon^  provided  he  executed  a  deed  for  the  con-  hi^dStsTtnd 
firmation  of  the  will^  and  in  cafe  he  Jhould  refufe^  the  third  or  thirds  the  oycrplus  he 
fo  lapftng^  Jhould  go  to  the  furviving  daughter  or  daughters.  ^hfd*******  L" 

daughters  ;  the  trufteet  prefented  W.  the  fon,  who  died  before  the  advowfon  was  fold>  leaving  a  daugh- 
ter an  infant,  who  by  her  next  friend  brings  her  bill,  infifting,  after  debts  and  legacies  paid,  there  is  a 
fcfttlting  truft  to  the  heir  at  law  of  the  teftator  in  the  advowfon. 

Hit  Lordjhip  of  opinion,  the  whole  legal  eftace  is  devifxd  away,  and  no  refulting  truft  for  the  heir 
at  law.  ^ 

The  truftees  prefented  Wt//ijiw  who  died  before  the  advowfon 
V91A  fold,  leaving  a  daughter  an  infant,  that  by  her  next  friend 
brings  this  bill,  as  heir  at  law  to  the  teftator,  for  an  injunction 
to  reflrain  the  defendants  the  truftees  from  prefenting  any  other 
clerk  to  the  living  of  Simmonjbury^  than  a  perfon  nominated  by 
the  plaintiff,  upon  a  fuggeflion,  that  after  the  teflator's  debts 
and  legacies  are  paid,  here  is  a  trufl  refulting  to  the  heir  at  law 
in  this  advowfon,  and  that  fhe  has  the  right  to  nominate. 

Lord 
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Lord  ChancelUr  :  Of  all  the  cafes  that  have  born  any  argti- 
ment  for  a  refulting  truft,  this  feems  to  me  to  be  the  ftroogeft 
againft  the  heir  at  law. 

Firft  queftion,  Whether  any  refultjng  truft  arifes  out  of  the 

devife  of  this  advowfon  to  the  heir  at  law,  or  whether  the  owner- 

fliip  of  it,  or  any  fpark  of  right,  is  defcendcd  to  the  heir  at  law  ? 

Secondly,  Whether  the  ownerfhip  is  not  in  the  daughters, 

by  virtue  of  the  devife  under  Che  will  of  the  father  ? 

At  common  law,      It  muft  be  admitted,  that  at  Common  law  where  an  cftate  is 

whereancftateisdevifed  to  tfuftces  and  their  heirs,  the  whole  is  gone  from  the 

Md*t'»Li^hcht"  ^^'^^  I  ^*^^"  ^^^  queftion  will  be.  Whether  in  equity  there  is  any 

the  whole  is  gone  beneticial  intereft  remaining  to  the  beir  upon  the  truft  of  this 

from  the  heir,     advowfoh  ?  and  that  muft  depend  onthe  declaration  of  the  truft 

Ihe^lmTbe.     ^y  the  will,  whether  the  truft  of   the  whole  be  declared,  or 

beneficial  intereft  whether  any  part  be  omitted  ;  and  in  my  opinion  the  truft  of 

tcmaining  to  the  j^^  whole  is  plainly  declared,  if  either  of  my  daughters  die  before 

heir  upon  the  .  ^       ^l    ru  rL       j  -       ^     l    j-    *j  j  .1     r 

iruft.  21,  tfr  marriage^  tbejhare  of  her  dying  to  be  divided  among  the  fur '^ 

vivors:  An  exprefs  truft  alfo,  to  fell  the  perpetuity  and  divide 
the  furplus  among  his  daughters.  ^ 

A  certain  rule  Tbis  is  a  devife  of  the  inheritance  clearly  to  the  daughters, 
vbere  aJi'efta^tc  fubjed  to  the  charge  of  the  debts,  for  nothing  is  more  certain 
is  diarged  with  in  equity  than  that  (where  an  eftate  is  charged  with  an  in- 
in  incumbrance,  cumbrance,  or  with  the  payment  of  creditors,  and  after  fuch 
tredttoTsr^nd  incumbrance  or  creditors  are  difcharged,  the  furplus  is  given 
after  fuch  charge  ovcr)  the  whole  property  or  ownerfhip  of  the  eftate  vefts  in  the 
or  payment,  the  jgvifee,  or  refiduarv  legatee. 

furplus  IS  given  --i  r  r  ii»  1  •!/•»«       i.^ 

over,  the  whole        In  the  prelent  cafe  too,  the  heir  at  law  is  abfolutely  difin- 
proptrty  vefts  in  herited,  according  to  the  intent  of  the  teftator,  which  appears 
Jj^^f^^'^y^^"  by  hisdiredion,  that  the  heir  fhall  confirm  his  will  under  the 
penalty  of  lofing  the  fmall  contingent  benefit  in  the  furplus, 
and  the  true  queftion  is.  Who  is  the  real  owner  of  the  advow- 
fon ?  Now,  whoever  has  the  truft,  is  in  this  court  confiidered 
as  having  the  beneficial   intereft,  and  therefore  the  ownerfhip 
of  the  eftate,  and  that  is  the  foundation  of  the  cafe  of  Roper 
and  Radcltff'y  nor  did  Lord  Har court  differ  with  Lord  Maccles- 
Jieldin  this  general  ground  of  equity,  but  in  the  confequencesof 
that  principle,   and  how  it  would  operate  upon  the  difabling 
(a)  Vide  Mod.    ftatute  againft  papifts,  the  11  £sf  12  fyilL  3,  c.  4.  (a). 

Caf.  in  L41W  and 

£q.  2d  parr^  167  &  xSi >  and  the  New  Abr.  of  Law^  3  vol.  795. 

The  right  of  the  In  the  arguments  for  the  plaintiff  it  is  faid,  that  though  the 
heir  to  the  equity  debts  or  legacies  fhould  exhauft  the  whole  eftate,  yet  an  heir  at 
andJat^rthtf  **^ '*^  ^^J  ^^^^  ^"^^  ^  court  of  equity,  and  compel  truftees  to 
<iebts  and  legacies  give  him  the  optiou  of  taking  the  eftate  upon  payment  of  the 
will  exhauft  the  3ebts,  ^c.  but  the  reafou  of  that  is,  becaufe  the  court  does  not 
fo^n!Sd  upon  his  take  into  confideration,  whether  the  eftate  is  cxhaufled,  but 
cieaion  to  re-  the  right  of  the  heir  to  the  equity  of  redemption  of  the  eftate  j 
deem,or  tofub-  ^^j.  Jq  jj^^y  gj^g  ^^  elcSion  arbitrarily,  that  a  perfon  fhall  re- 
mit to  a  fale,  but  r  L  -.l  .1.  r  1  r  /i  ^  '  r  i.  *^  •  .1  *"'^'*  '*" 
upon  the  owner-  dccm  or  fubmit  to  the  fale  of  an  eftate,  for  the  privilege  is  not 

ihip  hi  his  of     founded  upon  the  election,  but  upon  the  property  in  and  owner- 
die  «/iatc.  Q^'    Y^^  ^^^  ^fl  ^Vve  tS.^V^, 

If 
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"^Tf  a  man  feifed  of  an  advowfon  be  likewife  in^uiVitertt  of  the  ^M.  fcifedof  an 
livinir,  and  devifcs  the  advowfon  upon  his  death,  the  devifee  ?*^'°^/"" ^'^ ^'^'^^ 

...  V     ••  1     1  •      ^  Jncumbtnr,  and 

Will  be  intitled  to  nominate.  devnes  it,  ihede- 

But  then  it  is  objefted,  that  Sir  TVilliam  Chappel^  iffc,  are  Vifee  on  his  death 
mere  truftees,  9hd  that  they  can  do  nothihg  of  themfelves,  and  j^i^^aJc ''** '''  "'*' 
th^t  fomcbody  muft  nominate  ;  why  then  (hould  not  the  heir.  If  the  owncr- 
at  law?  for  this  plain  reafon,  that  if  the  owiierfliip  and  ^.'P  ^"^  P^^'P^ffy 
property  of  the  advowfon  is  in  the  daughters,  all  the  feft  is  ttle^Zt"' 
a  confequence  of  it;  for  wherever  there  is  a  right  given,  to  fti^t  they,  and 
fay  the  heir  is  intitled,  is  to  fay,  that  he  ^hath  a  rieht  to  the  "«*  ^^<^  heir  at 

J-      '     c  ^^  L  L-  'i.^^L^  t        r  -t  Jaw,  Ihould  no- 

fruit  fallen,  without  having  any  right  to  the  tree,  or  the  foil  minatc,  is  a  con- 
in  which  it  grows.  Sequence  of  inch 

If  has  been  faid  likewife,  that  as  it  is  money,  and  a  mere  ^^No'/'^wii  ' 
pcrfonal  intereft,  which  is  given  to  the  daughters,  that  there-  m.ke^an^ differ- 
fore  there  is  a  refulting'  truft  for  the  heir  at  Jaw  ;  but  whether  a  ^"^*^»  ^hether  * 
man  has  an  advowfon  in  him  as  a  perfonalty,  or  a  realty,  it  the  advowfo*'i 
will   make  no  difference,  for   the   right  of  prefentation  will  him  as  a  perfon- 

equally  belong  to  him.  alty,  or  a  realiy. 

Becaufe  the  daughters  have  the  money  arifmg  by  the  fale,  it 
does  not  follow  t^iat  they  have  nothing  elfe  giv^en  them  ;  for  if 
giving  them  fo  much  money,  gives  them  the  beneficial  intereft 
in  the  advowfon,  every  thing  elfe,  that  is  a  confequence  of-, 
filch  intereft,  will  follow  upon  it;  and  therefore  as  the  advow-' 
fon  is  the  daughters  property,  the  prefentation  is  a  beneficial 
intereft,  and  will  likewife  belong  to  them. 

It  is  objected  too,  that  this  intereft  of  the  daughters  is  a 
contingency,  and  to'arife  infuturo\  but  I  am  clear  of  opinion, 
it  is  a  vefted  intereft,  for  the  produce  of  the  money  arifing  by 
the  fale,  is  intended  for  a  maintenance  for  the  daughters  who 
are  underage,  though  not  payable,  till  they  arrived  at  twenty- 
one,  and  this  is  nothing  but  a  regulation  and  dii^ction  for  the 
managing  of  iheeftate,  till  they  come  of  age ;  and  it  has  never 
been  held  in  a  court  of  equity,  to  alter  the  conftruflion  of  a 
will. 

Hut  it  is  faid,  the  daughters  take  nothing  till  th^  fale,  and  Truftces poftpon- 
here  the  avoidance  is  before  the  fale,  and  that  the  delay  of  the  !"?» **'  arcei«rac. 
truftees,  in  the  fale  of  the  advowfon,  has  made  an  alteration  in  't^Ji^i  l^^xi^ tn 
the  heir's  favour.  theip,  will  make 

It  never  was  allowed  in  this  court,  that  truftees.  poftponing  "o  aJteration  in 
or  accelerating  a  fale,  fliould  make  any  alteration  in  the  intereft  [Hhe  p^cTu^dte' 
of  the  ce/iuique  tru/^y  becaufe  fuch  an  admiflion  would  be  put-  oi ctjlui^ut  trufiu 
ting  it  in  the  power  of  truftees,  by  fraud  or  collufion  to  de- 
llroy  the  whole  intention  of  a  teftator. 

It  has  been  faid,  that  if  the  heir  at  law  ftiould  nominate,  it 
would  not  injure  the  daughters,  becaufe  the  advowfon  may  fell 
ailEer  the  ^narty^  for  as  much  as  before,  and  fo  it  may,  but 
fiill  it  might  be  fold  for  lefs,  and  if  the  daughters  difpofe  of  the 
prefentation,  they  may  for  prudential  reafons  infertan  old  life, 
and  then  it  would  certainly  fell  for  more  than  if  there  was  a 
young  one  ;  and  therefore  I  fliall  not  aftume  to  myfelf  a  power 
of  giving  away  the  right  of  the  daughters,  upon  a  bare  pof- 

fibility 
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Ability  that  the  heir  at  law's  prefenting  will  not  turn  to  their 
difadvantage. 

I  am  therefore  of  opinion,  that  the  legal  and  equitable  eftate 
are  devifed  away  by  the  will,  and  the  ownerfhip  in  equity  veiled 
in  the  ceftuiqui  irujis  of  the  furplus,  and  that  the  nomination 
to  the  prefent  avoidance  follows  fuch  equitable  ownerlhip  of 
the  advowfon. 

His  Lordjhip  therefore  ordered  the  bill  to  ftand  difmifled,  and 
the  injundion  upon  the  truftees  to  be  difiblved. 

March  iht  iilYi^  '73S« 
Hopkins  alias  Dare  v.  Hopkins. 
Vide  title  Remainder. 

(C)  £Df  tivSts  fo  atteno  tlje  inl^tiitrntt. 

Vide  title  Creditor  and  Debtor* 

(D)  aCrufl^ees  lioUi  U  accoanf,  anti  W^t  aUolmmcet  to 
Eafter  Term,  1737. 

Jack/on  V,  yackfon* 

Vide  title  Maintenance  for  Children,. 

Vide  title  Fines  and  Recoveries. 

Vide  title  Evidence^  IVitneJfesy  and  Proof, 
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(A)  scjje  effect  thereof* 
After  Hilary  Term,  I736. 

Qxley  V.  Z#/« 

iOi^D  Chancellor  faid  in  this  caufe,  he  did  not  remember  Cafe  283. 
that  this  court  ever  decreed  a  voluntary  conveyance  to  be  jhe  court  will 
delivered  up  to  a  purchafer,  upon  a  valuable  confideration,  un-  notdecreeavo- 
Jefs  it  appears  there  are  fome  circumftances  of  fraud,  attendant  ^""^•''^f**°''7* 

/•i_  A        r  '.til  •        ance  to  be  I'cli- 

upon  fuch  conveyance  :  A  cafe  was  mentioned  to  be  determin-  ^^gj  „pto 
cd  by  the  late  Matter  of  the  Rolls,^  where  a  voluntary  convey-  purchaf=r,on 
ance  was  decreed  to  be  delivered  tip,  though  no  circumftance  ^^^^^^^c  confidc- 

e  r        t  J  *- »  o  ration,  unleft 

•f  fraud  appeared.  obtained  by 

frauds 

December  the  5th,  I739« 
Bougbion  V.  iougbtoh. 

jr  ORD  Chancellor:  The  firft  queftion  in  this  caufe  is,  Whe-  ^^(^  ^gli 
^^  ther  a  will  can  have  any  effeflt  to  revoke  it  voluntary  deed,  Avoluntar  died 
which  was  previous  to  it  in  time,  and  which  is  formal  as  to  the  kept  byai>erroii» 
execution,  but  very  informal  as  to  the  feveral  parts  of  it.  »"^  never  ca»- 

The  cafe  which  has  been  cited  before  Lord  Macclef/ield,^^'^\l^l^^\ 
of  Naldred  and  Gilhantj  I  Wms.  i^yy^  is  not  applicable  to fubfc^ucnt wUli 
every  cafe,  but  was  dependant  upon  particular  circumftances  : 
**  There  an  old  woman  had  executed  a  voluntary  deed,  which 
**  fhe  kept  by  her,  her  nephew  furreptitioufly  got  a  copy  of 
**  this  deed,  the  old  woman  afterwards  deft royed  the  original : 
*<  It  was  heard  firft  at  the  Rolls,  when  the  late  Mailer  decreed, 
**  that  as  the  original  was  loft,  the  copy  fliould  fupply  the 
**  place  of  it,  and  becfFedual  for  the  purpofe  intended  by  it ; 
**  an  appeal  to  Lord  Macclesfield^  and  he  revcrfed  the  decree, 
^'  for  he  faid  he  would  not  eftablifli  a  copy  furreptitioufly  ob- 
♦^  taincd,  but  left  the  party  to  his  remedy  at  law,  and  that  the 
**  keeping  the  deed  by  her,  implied  an  intention  of  revoking." 

But  in  the  prefent  cafe,  here  is  a  voluntary  deed,  without.a 
power  of  revocation,  not  at  all  unfair,  but  only  kept  by  him, 
and  never  cancelled. 

The  will  is  no  more  than  voluntary,  and  as  there  is  no  cafe 
where  a  voluntary  fettlement  has  been  fet  afide  by  a  fubfcquent 
fvilU  this  ho  longer  remains  a  queftion. 

Vol.  I.  S  s  Tht 


6a4       '  Voluntary  Dad. 

The  next  queftion  is,  upon  the  conilru£lIon  of  the  deed  of 
fettlement. 
A  fatbcr  by^fet-  j  ^^j^g  j^  ^Yi?x  the  gwntor  of  this  dqed  imagined  that  4000/* 
hb"fiJe  daugh-^  apiccc  to  his  five  daughters,  would  exhauft  his  whole  eftate,  but 
tcrs  4000/.  a-  to  provide  againft  the  event  of  the  refidue's  being  of  a  greater 
^'a*!dnft  ST  ^****^»  ^^  ^^^^^  himfelf  in  25,006/.  to  fecure  the  furplus  tohi» 
event  of  the  re-  daughters,  over  and  above  the  20,000/.  This  is  a  deed  fo* 
fiduc't  being  of  lemnly  executed,  figncd  and  fealed,  and  muft  therefore  be 
bSndiThimarrf  in  'ooked  upon  in  nature  of  a  bond  to  the  daughters,  and  will  ccr- 
ft5,ooo/.  to  fe-  tainly  take  place  againft  all  voluntary  claimants ;  but  creditors 
cure  the  fu'pioa  f^^^  valuable  confideration,  would  be  preferred  to  it. 

over  and  above  '  • 

the  20,000  /. 

This  muft  be  confidered  in  the  nature  of  a  bond  to  the  daughters,  and  will  take  place  againft  all  vo^ 
luntarjr  daimanu  }  otherwiie  as  to  crediton  for  a  valuable  confideration. 


CAP.     CXXII. 

Vidi  title  Catching  Bargaif^i 

June  t\it  j^thj  1746, 

Ex  parti  Thompfon. 

Vidi  title  Bankrapty  under  the  divtfion^  Rule  at  to  Drawers  and 
Indorfers  of  Bills  of  Excbauge. 


CAP.      CXXIII. 


(A)  Cfte  i^Dloer  of  tftfs  cmttt  otier  tlje  «crcrgaiitie  ofBce.    P.  627. 

(B)  TLXf,  telitttr  of  a  Kobate,  toljcre  eyamfnaWe*     P.  628- 


(A)fl» 


ma.  ^27 

XA)  it^t  j^fittier  of  t%\a  court  ot^er  tfie  j^^croj^attfte  office^ 

Novmher  the  i3d,  173^.         ' 

Frederick  v-  Aynfcorhli*  *  ^1-  C^f-  Abr# 

^  594  n. 

pttlLtP  Jynfiofhb^  dcvifed  all  his  real  cftate  to  the  dcfenci-  Cafe  285. 
■*     ant  in  fee,  by  a  will  executed  at  Bullogne;  the  defendant  Whereaperfon 
after  the  teftator's  death  pt'oved  the  will  in  common  form,  and  tbe'^Jwl  VftlJ^'V**^ 
the  original  v^ill  was  depofited  in  the  prerogative  court  of  Can-  aihione  of  the 
Urbury:  John  Hill  one  of  the  witneffcs  refides  altogether  at  ^!'"«^««  *<>  «h« 
Bullogney  and  the  defendant  cannot  get  him  to  come  from  J'ether  abroad"* 
thence,  and  therefore  necefTary  he  fhould  have  a  commiffion  upon  a  commlf- 
to  be  executed  there,  to  examine  the  faid  witnefs,  to  prove  the  ^^^^^^^^^ 
will,  having  brought  a  bill  here  to  perpetuate  the  teftiinony  ^t^^thecouri 
thereto ;  at  the  execution  of  which  codimiffion  it  will  be  like-  wiiiatthe  iame 
wife  neceffary  to  have  the  faid  will ;  and  application  having  ^^  "^*  "* 

i_  i*.*'i  .  ^ji*  1  ••     9  oroer>  that  the 

been  made  for  the  prerogative  omce  to  deliver  out  the  original  original  will  be 
will  to  be  proved  at  Bullogney  the  rcgifter  of  that  court  refufed  <J«liv«rcd  out  by 
to  deliver  it  upon  any  fecurity  whatever,  for  the  return  of  it,  ^^P'^oper  officer 
but  infifted  to  fend  a  mefienger  of  their  own^  which  will  put  c0»rr>  to  a  perfon 
the  defendant  to  a  confiderable  eXpenCe.  to  be  named  by 

the  party  praying 
the  commiflion,  in  order  to  be  carried  out  of  the  kingdom  )  he  firft  giying  feeuritj  to  be  appiovei  by  tbf 
Judge  of  the  prtfxogative  toOrt^  to  return  the  famei 

It  was  therefore  moved  by  Mr.  Murrdy^  that  a  cothmifEoii 
might  go  to  examine  witneiTes  at  Bullognt  in  France;^  and  that 
the  regifter  of  the  prerogative  court,  or  the  record  keeper^  may 
forthwith  deliver  out  to  the  defendant  the  original  will  of 
Philip  Aynjcomhey  upon  the  defendant's  giving  a  reafonable  fe- 
curity to  return  the  fame,  after  executing  the  commif&on  upon 
the  fuggeftion,  that  Hill  refided  wholly  there,  and  is  in  fuch 
circumftances  as  will  not  allow  him  to  come  to  England. 

Lord  Chancellor  dire£led  that  the  defendant  be  at  liberty  to 
take  out  a  commiffion  to  examine  his  witnefs  in  Bullogney  in 
order  to  prove  the  will,  and  it  appearing  that  the  defendant  is 
the  only  devifee  who  can  claim  any  real  eftate  under  the  will^ 
ordered  the  original  will  to  be  delivered  out  by  the  (Proper  of- 
ficer of  the  prerogative  court  to  a  fit  perfon  to  be  named  by  the 
defendant,  in  order  to  be  produced  at  the  execution  of  the  faid 
commiffion  ;  fuch  perfon  firft  giving  fecurity  to  be  approved  of 
by  the  judge  of  the  prerogative  court,  to  return  the  fame  in 
three  months  from  the  delivery  of  the  fame  to  him. 

His  Lordjhip  aifo  dire&ed  (as  there  have  been  precedents  of 
wills  being  delivered  out  of  the  prerogative  court  upon  trials  at 
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affixes  where  they  were  neceflary  to  be  read  at  fuch  trials,  t& 
favc  the  expence  of  the  Regifter  of  the  prerogative  ofEce  at- 
tending) that  thefe  precedents  be  fearched,  and  this  order  ta 
be  drawn  conformable  to  them,  and  if  there  (hould  be  any  dis- 
pute as  to  the  fecurity  for  the  fafe  cuftody  and  return  of  the 
will,  that  it  {hall  be  referred  to  a  Mafter  in  Chancery  to  fettle 
and  adjuft  the  fame. 

If  the  defendant  had  not  been  the  fple  dcvifec  of  the  rca$ 

eftate,  but  there  had  been  other  perfons  under  the  will  inteN 

efted  in  it,    and   they  had   refufed  their  confent,  he  (hould 

not  have  made  this  order,  becaufe  the.  taking  a  will  out  of 

the  kingdom  is  different  from  any  former  cafes  in  this  court; 

they  have  gone  no  further  than  ordering  them  to  di£Ferent 

parts  of  England. 

TW  court  of  hovd  MacclesfieUy  in  a  motion  of  this  kind,  made  an  order 

^'^■"^"'y'^Jj^^upon  the  prerogative  court  to  deliver  a  will  to  the  regifter 

bmSlc an'order    office  in  Symonds  Infiy  to  lie  there  till  the  court  of  Chancery 

uprr  th,  freroga  (hould  havc  done  with  it,  and  faid  at  the  fame  thae,  with 

li^V^tiholhc^^"*^  warmth,  that  he  thought  his  officers  of  equal  credit,  and 

Re^fter*t  ofRce  as  fit  to  be  intrufted  with  the  cuftody  of  the  will  as  theirs,  or 

uiSymond'sinn,  any  Other  office  whatever. 

and  ir  l.e  there 

till  the  court  of  Chancery  bai  no  farther  occafion  for  it* 

The  court  of  N.B.  I  was  informed,  by  a  gentleman  of  the  bar,  that 

Chancery,  upon  there  was  another  motion  of  this  kind,  in  the  time  of  Lord 
^P;^^f^;^.  Cancellor  TalboU  in  the  caufe  of  Morfi  v.  Roach,  who  ordered 
e^f^rto  deliver  a  the  prerogative  court  to  deliver  a  will,  to  be  proved  in  Glou* 
)^'^^°^^P^°y^*«j/J>r/&/r/,  under  a  commiffion  from  the  court  of  Chan- 
ITnderTccmmir-'  cery ;  and  though  it  was  ftrongJy  infifted  upon,  on  the  be- 
fion  from  the  half  of  the  prerogative  office,  that  one  of  their  officers  fhould 
r"^nd^ would"'  *"^"^  ^^^  execution  of  the  commiffion,  yet  he  abfolutcly  dc* 

not  fuffer  an        nicd   it. 

officer  of  the 

prerogative  office  to  attend  the  execution  of  the  commiffion. 

(B)  %^t  f)aIiotts  of  a  probate,  txitfrn  cjtammaUe. 

O^ober  the  29th,  1739. 
Sheffield  v.  The  Dutchefs  of  Buckinghamfiire. 

Cafe  286.  npHE  bill  was  brought  by  Mr.  Sheffield  againft  the  de- 
A  bill  for  a  per-  X  fcudant  the  Dutcheft  of  Buckinghamjbirej  for  a  perpe« 
petualinjunaion tual  injundion  to  all  further  proceedings  in  the  fuit  in  the 
*n  sfnt^hT^e^.'  P^^^^^g^^ive  court,  for  Controverting  or  Calling  in  queftion  the 
rogatilc  coui t  wiU  and  codicils  of  John  late  Duke  of  Buckinghamjhire^  after 
for  controverting  the  determinations  already  had,  and  opinions  siven   by  the 

thewilland  .  /  >  r  5  / 

codicils  of  7e»A»,    C^""' 

Di'/re  o[  Bttckin^bamjbire^  after  the  detcrminatioai  already  had  y  ih  irjas^ionhfore  granted  madefer* 

Ltri 


•  Lord  Chancellor  :  After  hearing  the  cafe  elaborately  argued, 
I  am  of  the  fame  opinion  as  when  I  granted  the  injundion, 
and  the  cafe  not  being  altered,  the  fame  reafons  continue  for 
making  it  perpetual.  "    » 

Three  queftions  arife  in  this  cafe. 

/iVy?,  If  this  queftion  has  been  already  determined,  or,  which 
is  the  fame  thing,  whether  the  Dutchcfs  of  Buckingham/hire  is 
toncluded  as  to  this  point? 

Secondly^  If  this  queftion  has  been  determined  on  proceedings 
in  a  proper  court  ? 

'   Thirdly^  What  will  be  the  confcquences  of  granting  or  not 
granting  it  ? 

The  firft  depends  on  feveral  faSs  and  proceedings  in  this 
court,  and  admifSons  in  her  Grace's  anfwers.  Two  bills  have 
been  brought  by  the  late  Duke  oi  Bucktnghamjhire^  Edmund^ 
and  Mr,  Shejield ;  both  of  them  fuggcft  the  will  and  codicil  to 
be  duly  executed,  and  both  to  be  duly  proved.  The  Dutchefs 
was  defendant  to  both  the  bills,  and  fays  in  her  anfwer  (he  be- 
lieves them  boch  of  the  Duke's  own  hand  writing,  and  infifts 
on  and  claims  legacies  under  them. 

l^he  will  and  codicil  have  been  both  proved  in  this  court  by 
IKritnefles  examined  on  the  part  of  the  Dutchefs,  the  caufe 
heard,  and  the  court  have  declared  the  will  and  codicil  to  be 
well  proved,  and  decreed  the  trufts  of  them  to  be  performed^ 
and  thofe  trufts  relate  as  well  to  perfonal  as  real  eftate. 

The  perfonal  eftate  has  been  laid  out  under  the  decree  of 
this  court,  and  two  great  purchafes  alfo  made  under  the  direc*  ^ 

tion  of  the  court,  and  with  the  acquiefcence  of  all  proper  par- 
ties, and  a  conveyance  executed  to  truftees,  and  likewife  an 
order  pronounced  for  approving  of  the  purchafe,  and  a  quiet 
enjoyment  by  the  Dutchefs  of  what  was  given  her  by  the  will, 
to  this  very  time. 

After  Duke  Edwdfid's  death,  there  was  an  appeal  to  the 
houfe  of  Lords  by  the  Dutchefs,  not  only  in  her  own  right, 
but  exprefj>ly  named  as  executrix  of  her  fon,  infifting  that  the 
court  had  miftaken  the  conftrucSion,  but  not  in  the  leaft  com- 
plaining of  the  invalidity,  or  undue  execution  of  the  will  or 
codicil.  The  decree  of  the  court  below  was  affirmed  by  the 
Lords  in  1 7 37. 

I  am  of  opinion  therefore  that  by  this  feries  of  fafls  and  pro- 
ceedings the  Dutchefs  is  concluded,  unlefs  new  material  evi- 
dence appears. 

'  It  is  objefled  that  this  court  has  prefumed  the  will  and  codi- 
cil to  be  well  proved  on  the  probate  only,  which  has  never 
yet  been  contefted  in  the  proper  court.  Admiffion  byt 

.    But  it  is  not  fo,  for  here  the  probate  has  been  ftrengthened  fn^^^^^f^^g^j^^^f  ^^^ 
by  the  admiffion  of  the  parties  concerned  ;  and  as  to  the  mat-  is  ftronger  than 
ters  of  fa£t,  an  admillion  by  a  party  concerned,    and  who  ^^ '^minii^'rV** 
moft  likely  to  know,  is  ftronger  than  if  it  had  been  determin- jJr^,  ^nd  /»«• 
cd  by  a  jury,  and  fa£ts  are  as  properly  concluded  by  admiifion  are  as  properly 
as  by  a  trial  ^  as  in  writs  gf  error»  the  party  may  admit  cr^^or^Sra,^^*^ 

S  s  3  inmau 


6^  n^iiu 

^  in  fad:,  though  he  canaot  admit  error  in  law ;  and  If  this  court 

was  not  to  conclude  on  fuch  admiffions,  there  would  be  no 
end  of  caufes  here,  where  there  is  no  jury  at  the  bar. 

It  is  objeded  the  admiilion  carries  it  no  further  than  the 
probate  would  go  of  itfelf. 
Whefcptrtiesare  If  the  probate  merely  is  produced,  and  nothing  faid  about  it, 
difiatisficd wuha  jj^jg  ^Qyj.j  ^^^  prcfume  it  good,  and  proceed  on  it;  but  if 
TOurtl'iiifuf-  parties  are  diflatisfied  with  the  probate,  this  court  will  give 
pend  their  detrr-  time  to  difpute  the  validity  of  it,  and  fufpend  their  determina* 
^!"*!'°"'^*"*    tion,  till  it  has  had  a  trial  in  a  proper  court :  as  in  the  cafe  of 

tnal  ha«  been         r».«  i  i-i  •  t 

bad  of  ihc  vaii-  Pain  V.  Strattoti^  the  court  voluntarily  gave  time  to  try  the  va- 
nity in^  projier  jidity.  Upon  fome  apprchenfion  of  a  difference  between  the  pro* 
'^^^  bate  and  original  will. 

But  here  the  cafe  is  very  different;  the  party  in  this  cafe, 
fo  far  from  being  diffatisiied,  that  at  the  time  of  admitting  the 
probate,  the  original  was  produced,  and  thefe  rafures  appeared 
on  the  face  of  it ;  and  then,  when  if  at  any  time  this  obje<Stioa 
to  the  bill  (hould  have  been  made,  they  allowed  the  will  well 
proved. 

Second  queflion.  If  it  has  been  determined  in  a  proper  court, 
it  is  infifted  that  the  validity  of  the  probate  is  only  proper  to  be 
determined  in  the  ecclefiaftical  court,  and  that  nothing  done 
in  a  temporal  court  can  conclude. 
Thii  ooort  ctn-       I(  is  true,  in  an  adyerfary  way,  this  court,  or  a  court  of 
"^i^  ^V^^^r     l*w,  cannot  determine  the  validity  of  a  probate  of  a  will  or  co- 
proJateadlerfa^'  ^^^^^  i  ^^^  if  it  comes  here  on  an  incident  in  a  caufe,  and  that 
riiy^  but  if  it     incident  is  admitted  by  the  parties,  this  court,  or  a  court  of 
^°J*J '**'^"^"^*' law,  may  determine  it,  and  hold  the  parties  bound  by  their 
that^mcidcnt      admifllon  ;  and  if  either  of  the  parties  would  afterwards  bring 
admitted,  thejr    anew  fult  to  conteft  that  determination,  this  court  would  cer« 
C„1rbou'"e   t»!nJy  g^nt »  perpetual  ixijunaioo. 

j^rties  bound  by  their  admiiTioa. 

NodifFcrence  ^s  to  the  diftinfiion  which  has  been  offered  between  parties 

petween  par-  !••  i-  -  ••  •■.•  *^- 

ticf  admittij^g  admitting  tnmgs  proper  to  be  determined  by  the  court,  in 
thin^  proper  to  which  the  admiflion  is  made,  and  admiffion  of  things  cognifa- 
by  ?bl'ZJ°tfin  ^^^  ^^  another  court,  I  can  fee  no  difference  if  fads  are  admit- 
Fbich  the  ad-  ted,  and  the  parties  efiablifh  their  own  admiffions.  Difputet 
^'d^  *  ff"*^%  about  probates  may  be  determined  by  a  decree  in  a  proper  court, 
things Togmfable  Y^^  under  the  direction  of  this  court,  like  the  cafe  where  this 
in  another  courr^  Court  does  not  AittQ,  an  iffue,  but  gives  liberty  to  bring  a  new 

k^jS*^^"*"^    cjeament, 

'  But  what  properly  and  effe£tually  gives  this  court  a  jurif- 

diftion  here  in  the  prefent  cafe  is,  the  trujl  declared  in  the  will, 
the  trufts  this  court  have  determined  on,  and  ty^xy  thing  that 
comes  in  by  incident  binds  the  parties. 

This  queftion  does  not  touch  or  impeach  the  jurifdidion  of 
the  eccleliafticaj  court,  a<  in  the  cafe  of  a  prohibition,  where 
if  the  court  proceeds,  the  judge  is  guilty  of  a  contepaptj  but 
the  injunction  ftays  the  party  from  proceeding,  and  at  the  fame 
tin^  ih^  cWKtivifl^QtuUv^ccckilaftical  (ourt  to  4iave  jurif** 
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didion,  but  does  not  think  proper,  from  (bme  collateral  cir- 
cumftances,  to  fuiFer  the  party  to  apply,  and  take  the  benefit 
of  that  jurifdi£tion. 

Thirdly  J  As  to  the  confequences  of  granting  the  injundion 
or  not. 

It  is  objedcd,  that  thi$  cafe  is  not  a  proper  one  for  a  perpetual 
injunction  ;  that  here  is  no  vexation  or  mulciplicity  of  trials, 
but  that  is  hot  the  only  ground  the  court  proceeds  on  in  grant- 
ing injunctions,  tho'  in  mere  legal  titles  it  is  fo  :  It  was  not  the 
ground  in  the  cafe  of  AchtrUy  v.  Vernony  or  of  Calvirt  v.  Colhj^ 
where  irk  each  there  was  only  one  trial. 

New  matter  is  the  only  folid  ground  of  contefting  this  will|^ 
and  if  there  had  appeared  any  new  material  fads  and  evidence 
iince  the  laft  hearing,  I  (hould  not  have  granted  the  perpetual 
injunction  ;  but  the  rafuns^  &c.  objeCted  to  now,  did  appear 
on  the  face  of  the  will,  nor  is  there  any  proof  that  the  Dutchefs  . 
liad  no  knowledge  of  them  till  after  the  hearing,  nor  is  it  dif* 
puted  but  that  the  rafures  and  interlineations  are  of  the  Duke's 
own  hand  writing. 

As  to  a  new  right  accrued  to  her  Grace  as  executrix  of  her  ^«  infant,  tmhfi 
fon,  that  makes  no  alteration  with  regard  to  the  confequences  J^'''J**^j"^'" 
of  the  prefent  queftion  ;  he  was  bound  by  the  decree ;  unlefsfro/L/^n,  hTbouna 
there  is  new  matter,  or  fraud  and  collufion,  an  infant  is  bound  *>y  «  decree  midc 
by  a  decree  made  for  his  benefit,  which  this  decree  plainly  was  j  ^^^J^^"^*;^^ 
and  as  to  perfonal  eflate,  unlefs  for  the  caufes  before  mention'?  to  per fonaieOatt?, 
^d,  the  parol  never  demurs,  and  her  Grace  cannot  be  in  a  better  except  for  the 
condition  than  her  fon,  for  if  a  decree  is  for  the  benefit  of  an  "cndoncdrUie 
infant,  and  he  dies,  his  executor  fhall  never  difpute  that  decree,  parol  nevts  dc^ 
tho*  it  may  be  for  the  advantage  of  the  executor  fo  to  do.  ^*'       ^ . 

But  here  have  been  ads  done  by  her  Grace  in  this  capacity  ^ccwfot^tht 
fince  the  de^tb  of  her  fon,  which  bind  her.    An  appeal  to  the  benefit  of  an  in. 
houfe  of  Lords,  as  executrix  of  her  fon,  and  infifting  on  and  h-rexccutor,'^*^^^ 
claiming  under  the  will  and  codicil.  tho*  it  may  for 

As  to  the  authorities^  Jiherley  v.  Vernon  is  full  for  the  plain-  h>«  own  advan. 
tiff,  unlefs  new  mattet  had  been  (hewns  and  Calvert  v.  Colby  ^^^^"^J^^^^^l 
was  a  cafe  not  fo  ftrong  as  the  prefent.  pute  that  decree 

The  cafe  of  Montague  y.  Maxwell^  in  the  houfe  of  Lords 
17 15,  cited  for  the  defendant,  does  not  come  up  to  the  pre- 
fent; there  was  nothing  in  that  cafe  but  the  probate  fimply, 
no  admiffion,  no  proof  in  this  court,  nor  any  ads  or  judicial 
proceedings  here.  In  the  cafe  of  Crompton  v.  Crompton,  there 
were  only  extrajudicial  declarations: 

If  I  was  not  to  grant  this  injundion,  many  inconveniencies 
muft  neceifarily  arife  to  the  parties  ^  the  will  made  was  in  1 7 1 6, 
^nd  proved,  with  the  privity  of  the  Dutchefs,  in  1721 ;  the 
decree  was  in  the  fame  year,  vaft  fums  laid  out,  and  an  acquief- 
cence  of  all  parties  $  the  decree  affirmed  in  the  houfe  of  Lords 
in  1737  ;  then  a  nevv  fuit  in  the  ecclefiaftical  court,  to  difpute 
the  will  on  the  fame  fa£ls  on  which  the  precedent  determ.ina* 
ttons  were  bad,  two  witnefTes  are  dead,  who  pofiibly,  if  living, 
thight  eftablifli  the  will  ^  if  this  was  fuffercdi  property  would 
sever  be  fafe. 


^3»  ^^' 

As  to  to  the  tniftee$,  aAioos  at  law,  if  the  will  was  overtorB* 
cd,  might  be  brought  againft  them  for  aSing  under  the  decree  of 
this  court,  nor  would  it  be  in  the  power  of  this  court  to  help 
them. 

HisLardJhip  therefore  decreed,  that  a  perpetual  injun&ionbe 
awarded  to  ftay  the  defendant,  the  Dutchefs  of  Buckinghamflnre^ 
from  proceeding  in  the  prerogative  court  of  CanUrburyy  or  ia 
any  other  ecclefiaftical  court,  in  the  fuit  already  brought  by 
her  Gfiicc,  or  iu  any  other  fuit,  to  call  in  or  revoke  the  faid  pro* 
bate  of  the  will  and  codicils  o{  John  late  Duke  of  Buckingbmu^ 
Jhire  her  late  hufband,  or  to  have  the  fame  declared  null  and 
void,  or  that  it  may  be  pronounced  that  the  faid  Duke  died  in* 
tefiate ;  and  as  to  the  cofts  of  this  fuit,  his  Lordfhip  gave  none* 

Viik  title  LegaciiSy  undsr  the  divijion^  Ademption  ofiu 

Vide  tjtle  Evidenciy  fTitnefes^  and  Pnof^  under  ibe  diwfim^ 
Where  parol  or  collateral  Evidence  tvill,  or  tuiH  not^  be  admitted 
to  explain,  confirm^  ur  iomradUt  what  appears  on  the  Fa€0  of  a 
Deed  or  H'iU^ 

Yidt  title  fwjer^  under  the  £vtfion^  Of  tbe  rigbt  ixeeuiiom  of  4 
Power  y  and  tuben  a  Defe^  tbirm  will  bifuppUed. 


m^mmmmm,rmm^ 


CAP,    CXXIV, 

rUt  tide  Evidmcft  Wtttufis^  tmi  Prt^, 

■         I  I    . .    I  I  II    I.,  I.  „-« 

CAP.     CXXV, 

WiQtm  of  %\m\XAtim, 

Ktde  title  Devifir. 


CAP.     CXXVI. 
Vidt  title  Exptfitian  of  Wtrdt. 
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C   A  P.    CXXVII. 

mvit 

(A)  flPf  file  De  Homine  Rcplcgiando,  ant  it«  effertff- 
March  the  22cl,  I736-7, 
TnbUcoci^s  cafe. 

A  Motion  to  difcharge  an  order  for  fupcrfeding  a  writ  Ji  Cafe  287. 
homine  r$pUgiando.  Th^writdtAf 

i^r^  Chancellor  :  The  writ  rf*?  homine  replegiando  is  an  original  mine  repiegiamk 
writ,  and  the  party  may  fuit  it  of  right,  and  granted  here  on  a  j^.***  ^^J'^'^jJ 
motion  or  petition,  without  (hewing  caufe.  party  may  f«c  it 

It  is  properly  returnable  in  the  courts  of  law,  and  may  be  »f  ^^9^ 
there  declared  upon;    and,  as  it  is  remedial,  the  defendant^ 
againft  whom  it  is  fued,  is  obliged  to  affign  fome  caufe  why 
he  does  not  comply  with  the  writ. 

Therefore,  after  it  is  fued,  I  do  not  know  that  I  can  fuper* 
fede  it,  and  if  the  party  who  fues  out  the  writ  is  not  intitled 
to  it,  it  muft  be  pleaded  to  below;  in  this  cafe  it  is  the  writ 
of  the  infant,  and  there  is  no  fuit  about  the  infant  here,  and 
therefore  the  order  made  to  fuperfede  the  writ  niuft  be  dif<r 
charged. 

It  might  be  otherwife,  if  the  infant  was  in  court,  by  being 
a  party  to  the  fuit  here* 

If  this  writ  is  brought  by  an  infant  againft  his  teftamentary 
guardian,  or  by  a  villain  againft  his  lord,  I  think  they  may 

Elead  the  fpecial  matter  to  the  writ,  and  defend  themfelves  at 
iw. 
His  I^ordjbip  granted  the  motion. 

Vide  title  Ni  ^^at  Regm. 
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9batement  ann  SeMt)o^ 

Sec    iPdl,    under    Supplemental    Bill, 

Page  2^1 

9ccount. 

tFJIfat  Jhafl  be  a  good  Bar  to  a  Demand  of 
a  general  one. 

WHERE  a  bill  for  a  general 
account,  and  defendant  infiih 
on  a  dated  account,  it  is  prima 
facie  a  bar  to  a  general  one  till  parti- 
cular errors  are  afligned  to  the  ftated 
account.  Page  i 

It  will  not  fupport  a  ftated  account  to 
alledge  there  has  been  a  dividend 
made  between  the  parties/ for  a  di- 
vidend may  be  made  fubjed  to  an  ac- 
count to  be  afterwards  taken.       ihid. 

Snemptfon.    See  Hegacfetf. 

v9limifllan.  See  %i\\^  under  Bills  of 
Difetmer^^  ISc^  z%% 


under  i^e    W'^^^s.ati  Trup  by 
JmfliMio:      V  \ 

r 


9sveemetit0^  9tt(cleKj 
nant0. 


aiA  Co1ie« 


Agreements  and  Covenants  nvhich  ought  tm 
be  performed   iujpecie^ 

A  court  of  equity  is  very  deiiroas  of  hgr- 
ing  hold  of  any  juft  ground  to  cairf 
agreements  into  execution^  made  Co 
eilabliih  the  peace  of  a  family^  and 
where  it  appears  that  iuch  agreemeati 
are  entered  mto  with  a  view  of  fsvisg 
thehonourofafamily,  andarereafon- 
able  ones,  the  court  wilU  if  poifible^ 
decree  a  perfprmaace.     From  Page  a 

to6 

An  infant  may  have  a  decree  upon  mf 
matter  arifmg  on  the  date  of  his  cafe^ 
though  not  particularly  prayed  by  hit 
bill.  ^  6 

Where  there  is  an  agreement  to  fufier  a 
recoveiy,  and  ufes  are  declared,  thou^ 
it  is  funered  at  a  different  time  from 
the  recovery,  covenanted  to  be  firf" 
fered;  yet  if  no  fabfeqaent  dedara^ 
tion  of  ufes^  it  will  enure  to  the  vA^ 
(o  declared*  s  f 

Where  there  is  a  deed  to  lead  the  ufei  of 
a  recovery,  it  is  not  in  the  power  of 
tenant  in  tail  alone  to  declare  iieir 
ufes;  but  fuch  fubfequent  declaration 
muft  be  by  all  the  parties  coooem^d 
in  intercft  5^ 


A  talU  of  ihi  Principal  Matters, 


The  cxpreflion  in  the  countefs  of  Rutland*  s 
cafe,  5  Co.  that,  fwhilft  it  is  dire^ry 
»nly,  new  afes  may  be  declared,  means 
tlut  as.  the  ufes  mu&  arife  oat  of  the 
agreement  of  the  parties,  they  by  mu- 
tual confent  may  change   the  ufes. 

Page  7 

Where  a  court  of  law  or  equity  find  that 
the  general  and  fubftantial  intent  of  the 
parties  was,  that  the  eilate  ihould  pafs, 
dicy  will  conftrue  deeds  in  fupport  of 
that  intention  different  from  the  formal 
nature  of  thofe  deeds  themfelves        8 

Where  there  is  a  recovery  for  ftrengthen- 
ing  the  title  of  a  purchafcr,  with  a  de- 
claration of  the  ufes  to  him  and  his 
heirs,  notwithftanding  a  precedent  one 
to  diiferept  ufes,  it  will  not  en  4  re  to 
make  good  fuch  former  declaration,  but 
the  ufes  of  the  purchafe  only.       ilfid. 

If  tenant  in  tail  makes  a  leafe  not  war- 
ranted by  the  flatute,  and  fuiFers  a  re- 
covery, it  lets  in  the  leafe  and  makes 
it  good ;  the  fame  as  to  a  judgment, 
flatute,  or  bond,  ihid. 

The  ifTue  of  tenant  in  tail  bv  virtue  of  the 
ftatvttede  denis  may  avoid  a  prior  leafe, 
charge  or  eftate  made  by  him,  but  not 
he  hSnfelf ;  but  when  by  the  recovery 
he  has  gained  a  fee,  theiffue  being  bar- 
red, all  the  rcafoning  for  their  avoiding 
cilates,  ^'c,  made  by  him  ceafes         9 

Where  a  tenant  in  tail  fufFers  a  recovery, 
he  by  conllrudlion  of  law  is  in  of  the 
old  ufc,  and  the  eflate  is  difcharged  of 
the  ftatiuc  de  ilonis,  ibid. 

Where  there  is  a  valuable  ccnfideration 
for  an  agreement  on  all  fid«s,  there  is 
fuJRcient  ground  to  come  into  a  court 
of  equity,  but  a  mere  volunteer  not  in- 
titled  to  come  here  for  an  execution  of 
an  agreement.  •  10 

^n  agreement  upon  a  fuppofition  of  a 

right,  though  it  may  afterwards  come 

out  on  the  other  fide,  is  binding,  and 

ihall  not  prevail  againll  the  agreement 

'  of  the  parties.  ibid. 

By  a  fettlement  before  marriage  fecurities 
for  money  belonging  to  the  wife  were 
afligned  to  a  truftee,  to  be  laid  out  in 
the  purchafe  of  freehold  lands,  to  be 
fettled  among  other  ufes  to  the  firft  fon 
in  tail  male^  with  like  remainders  to 
the  fecond  and  other  fons,  remainder  to 
the  heirs  female ;  the  father  and  mother 


both  dead,  leaving  two  (bns  more  be* 
fides  the  plaintiff  and  four  daughten ; 
the  eldeil  fon  now  prays  by  his  bill 
that  the  fureties  may  be  affigned  to 
him  being  tenant  in  tail,  and  not  laid 
out  in  land,  on  the  brothers  and  fiften 
appearing  in  court,  and  eon/entint^ 
the  truftee  was  dire6led  to  transfer 
the  fecurities  to  the  plaintiff,    Paff 

II 
Though  the  vendor  of  an  eftate  docs  not 
produce  his  deeds,  or  tender  a  convey« 
ance  within  the  time  limited  by  the  ar- 
ticles, the  court  does  not  regard  thii 
negledl,  but  will  decree  a  fale.     ibidn 

Parol  Agreements  J  or  fuch  as  are  within 
the  Statute  of  Frauds  and  Perjuries, 

A.  agrees  for  the  purchafe  of  an  e/lates, 
but  the  agreement  hot  reduced  into 
writing,  though  A,  in  confidence  there- 
of gives  orders  for  conveyances  to  be 
drawn,  and  went  feveral  times  to  view 
the  eilate,  this  court  will  not  carry  i'uch 
agreement  into  execution,  and  the  la- 
tute  of  frauds  may  be  pleaded  tu  a  biH 
brought  for  that  purpoie  1 2 

A  letter  is  not  fufficient  evidence  of  the 
agreement  unleis  the  terms  of  the  a- 
greement  are  mentioned  therein  :  >  Jt 
where  a  man  takes  poliefijon,  cf  ^c-s 
any  adi  of  the  like  nature  in  punuance 
of  an  agreement,  this  court  will  dtcTtt 
an  execution  of  it.  rfiV, 

Voluntary  Agreements,  in  ivhat  Cafes  t9  h 
performed, 

A  court  of  equity  will  not  lay  down  any 
other  rule  of  conftrudlion  with  regard 
to  the  flatute  of  frauds  and  perjuries, 
than  a  court  of  law  does.  13 

A  fettlement  being  voluntary  is  not  for 
that  reafon  fraudulent,  but  an  evidence 
of  fraud  only,  though  hardly  a  cafe 
where  theperfon  conveying  was  indebt- 
ed at  the  time  that  it  has  not  been 
deemed  fraudulent.  15 

A  voluntar}-^  fettlement  is  not  fraudulent 
where  the  perfon  making  is  not  indebt->^ 
ed  at  the  time,  nor  will  fubfequent 
debts  fhake  fuch  fettlement.  ibid. 

Where  the  father  tenant^or  life,  and  fon 
tenant  in  fee,  joi\^^Rna fettlement,  it 
is  good  again^''^  '  .Qyetoors,  for  the  foa 


\ 


A  Tahk  of  thf  Prinetpat  Mattm. 


irught  have  difpofed  of  the  refiduary 
Intereft  without  the  father's  joining. 

Page  1 6 
Where  a  father  takes  back  an  annuity  to 
the  value  of  the  eftate  comprized  in  the 
fettlement,  it  is  tantamount  to  a  conti- 
nuance in  pofTeflion,  and  creditors  will 
be  relieved  againftfuch  fettlement.  ibid. 

Concerning    the    Manner    of   performing 
Agreements^ 

Where,  children  under  a  marriage  fettle- 
ment have  obtained  a  contingent  ad- 
vantage, the  court  will  not  vary  it  to 
the  prejudice  of  the  iffuc  after  the 
marriage.  i? 

The  court  will  not  change  a  mere  truftee 
for  a  wife  under  a  marriage  fettlement, 
without  fending  it  firft  to  a  mailer  to 
fee  if  the  perfon  propofed  is  a  proper 

l8 


perfon. 

3mnftiiStatO}0 


See  C)?tcntor0. 


The  perfons  of  foreigners  fubjeft  to  the 
authority  of  this  court  only  while  in 
England^  but  though  their  perfons  are 
out  of  the  reach  of  procefs,  the  proper- 
ty they  have  here  is  under  itscontrouL 

19 
The  court  direfted  a  commiffion  to  the 
Eaft  Indies  to  take  the  anfwer  of  the 
defendant,  who  was  of  the  Gen  ton  re- 
ligion, and  impowered  two  or  three  of 
the  commiffioners,  to  adminifter  fuch 
oath  in  the  moft  folemn  manner,  as  in 
ibeir  difcretions  Jhall  feem  meet,  and  if 
they  adminiftred  any  other  oath  than 
the  Chriftian,  to  certify  to  the  court 
what  was  done  by  them,  that  if  there 
fliould  be  any  doubt,  as  to  the  validity, 
the  opinion  of  the  judges  might  be 
taken.  ihid. 

The  court  will  not  ftay  proceedings  in  an 
original  caufe  until  the  anfwer  comes 
in  to  the  crofs  bill>  but  will  only  ftay 
publication.  21 

The  depofitions  of  witnefles  of  the  Gen- 
tou  religion,  fwom  according  to  their 
ceremonies,  ought  upon  the  ipecial 
circumftances  of  tiie  cafe  to  be  read  as 
evidence  in  the  caufe.  ihidn 

JBcathens  admitted  as  witneifes  by  the  ci- 


vil law,  by  the  law  of  nations,  andbji^ 
the    common  confent  of    mankind. 

Page  21 
A  Jew  a  competent  witncfs  to  prove  a 
murder.  42 

By  the  policy  of  all  countries  baths  ought 
to  be  adminiftred  to  perfons  according 
to  their  own  opinion,  and  laying  th^ 
hand  on  the  book,  l£c,  originally  bor- 
rowed from  the  Pagans.  ibid* 
That  Turks  and  Infidels  'zit  ferpehd  ini- 
mici,  and  therefore  not  to  be  admitted 
witnefTes  here,  is  a  common  error  found- 
ed on  a  groundlefs  opinion  of  jufticq 
Brooke,  ibid. 
The  neceflity  of  trade  has  mollified  the  toq 
rigorous  rules  of  the  old  law  in  their 
reftraint  of  aliens.  43 
The  law  of  England  not  confined  to  par- 
ticular cafes,  but  governed  more  by 
reafon  than  any  one  cafe  whatever* 

ibid^ 
If  thefe  witnefles  were  here  they  would  bfe 
liable  to  a  profecution  for  perjury,  and 
might  be  indided  upon  a  ipecial  in- 
di^bnent.  ibid, 

TaSiis/acris  e*vangeliis  not  neceflary  words 
in  an  indidlment  of  perjury,  for  feveral 
old  precedents  are  that  the  party  was 
Juratus  generally.  ibidl 

Some  infidels  may  under  fomc  circum- 
ftances be  admitted  as  witnefles.   ibid. 
The  Jews  before  their  expuliion  from 
England,   and  fince  their  return  to  it^ 
have  been  conftantly  admitted  as  wit- 


nefTes. 


44 


Oaths  are  not  of  the  Chriftian  inftitution, 
but  as  old  as  the  creation.  ^  j 

If  Infidels  do  not  believe  a  God,  or  rc» 
wards  and  punilhments  hereafter,  they 
ought  not  to  be  admitted,  tbid.^ 

The  rule  of  evidence  is  that  ftich  ought 
to  be  admitted  as  the  neceflity  of  the 
cafe  will  allow  of,  but  though  admit- 
ted, muft  be  left  to  the  perfons  wh« 
try  the  caufe  to  give  what  credit  to  it 
they  pleafe.  iiid. 

As  the  witnefles  here  do  not  believe  th^ 
Chriftian  oath,  they  muft  out  of  nccef- 
fity  be  allowed  to  fwear  according  tf> 
their  own  notion  of  an  oath  46 

Rules  of  evidence  are  to  be  confidered  as 
artificial  rules,  framed  by  men,  for  cbn* 
venience  in  courts  of  juftice,  and  found- 
ed upon  good  reafon,  ibid^ 


A  TtAU  9/  Ofi  Principal  MttOrs: 


HctffiqrciMM  be  admitted,  norhufband 
and  wife  as  witoeiTes  agamft  each  other, 
and  yet  from  neceflity  have  been  al- 
lowed. ?ag€\6 

The  role  as  to  admitting  evidence  in  fo- 

.  leign  and  commercid  matters  differs 
from  other  inflances  in /courts  of  juf- 
dce.  47 

liOrd  Chief  JuiHce  Z/^  of  opinion,  that  if 
the  validity  of  a  foreign  contract  made 
in  the  prefence  of  a  publick  notary  was 
in  qudtion  here,  hrs  teflimony  would 
be  allowed  to  ai^jthenticate  the  contrad. 

ibid. 

Cafes  determined  at  law  upon  evidence 
taken  from  hiilories  of  countries.       48 

The  eifence  of  an  oath  is  an  appeal  to  the 
Supreme  Being  as  thinkingHim  there- 
warder  of  truth,  and  avenger  of  falfe- 
bood,  and  Lord  Colu  the  only  writer 
who  has  grafted  the  word  Chnftian 
into  an  oath.  ibid. 

The  outward  a£l  not  eflential  to  the  oath^ 
for  this  was  always  matter  of  liberty. 

ibid. 

An  abfblute  neceflity  the  firft  ground  for 
departing  from  ftrid  rules  of  evidence, 
a    prefumed    necefiity    the    fecond. 

49 

Court  of  law  here  will  give  credit  to  the 
fentence  of  a  foreign  court  of  admiral- 
ty, and  take  it  to  be  right  without  ex- 
amining their  proceedings.  ibid. 

It  SL  Heathen  not  an  alien  enemy  brings 
an  adion,  and  defendant  a  bill  for  an 
injundion,  he  fhall  be  admitted  to  au- 
iwer  according  tp  his  own  form  of  an 
oath.  50 

Cramers  of  indidments  multiply  words  to 
nopujcpofe,  therefore  the  old  prece- 
dents are  the  bed,  and  by  them  it  ap- 
pears fufraJanSum  Dei  evangelium  are 
tkot  neceilary  words  in  indidments  for 
peijury.  ibid. 

The  cafe  of  the  Eaft-India  Company  and 
Admiral  Matthews  in  the  Court  of  Ex- 
chequer mif-i(ated,  for  there  is  no  fuch 
thing  as  fending  one  judge  out  of  a 
court  to  the  judges  of  another  upon  a 
V  point  of  evidence.  ui  i^^d. 

J^&m  brought  for  an  account  aga  fl  the 
leprefentatives  of  an  Eaft^India  Gover*> 
nor,  who  pleaded  that  the  plaintiiF  was 
an  alien  born,  and  an  alien  Infidel,  and 
fottld  have  nofuit  here ;  plea  overruled^ 


for,  being  a  mere  per/bnal  demaifdf;  i9to 
plaintiff  may  bring  a  bill  in  this  Courts 

9mentHtreHt« 

tn  tUfbat  Cafe  allowed  mr  mf^ 

After  publica^on  is  paft,  a  plaintiff  du# 
not  amend  without  withdrawing  his 
replication.  ^t 

9tiCloer0>  fd(ea0,  ann  SDetntttrettf* 

WbatJhaU  be  a  good  Plea  and  'well pleaded. 

Lands  devifed  to  be  fold  for  payment  of 
debts :  Bill  brought  by  a  creditor  of 
teflator  againfl  lus  widow  to  difcover 
her  title  to  lands  in  her  pofleflion  :  She 
pleads  a  fettlement  and  jointure,  and 
offers  to  difcover  if  plaintiff  wiU  con-^ 
firm  it,  but  neither  kts  out  the  date 
nor  lands  contained  in  the  fettlement  i 
The  pl^a  over-ruled,  for  fhe  ought  to 
have  fet  forth  both  thefe  matters.      52. 

An  infurer  by  his  bill  {^gge^  the  ihip 
was  loft  fraudulently,  and  in  the  charg- 
ing part  mentions,  thatinAeadof  pro^ 
per  eoods  there  was  only  luool  on  board, 
and  m  the  interrogatory  part  prays  de- 
fendant may^f/  out  ivbat  kind  of  goods 
he  had  on  board ;  defendant  pleads  feve- 
ral  ftatutes  that  make  it  penal  to  export 
wool,  in  bar  to  a  difcovery  of  all  kinds 
of  goods  on  board :  The  plea  allowed, 
becaufe  no  goods,  but  wool  mentioned 
in  the  charging  part ;  if  there  had,  de- 
fendant muft  have  given  fbme  aniwer 
to  itr  ibfd^ 

A  plea  may  be  bad  in  part,  and  yet  not 
for  the  whole.  5^ 

Where  a  defendant  pleads  a  decree  of  dif- 
miffion  of  a  former  caufe  for  the  fame 
matter,  in  bar  of  the  new  bill,  if  the 
plaintiff  does  not  apply  that  it  may  be 
referred  to  a  mafter  to  ftate  whether 
there  is  fuch  a  decree^  but  fets  down  the 
caufe  for  hearing,  he  ha&  waived  his 
right  of  application  for  fuch  reference, 
and  the  court  will  detemdne  it.    ibid^ 

The  defence  proper  for  a  plea  muft  be 
fuch  as  reduces  the  caufe  to  a  pardcu- 
lar  point,  and  from  thence  creates  a 
bar  to  the  fuit,  and  every  good  defence 
in  equity  is  not  likewife  good  as  a  plea. 


A  TaNi  of  tbi  Prtndpal  Jlfattirs.. 


9treft. 

Where  good  though  on  a  Sunday* 

i^  If  a  bankrupt  is  liable  to  be  arrefted 
while  under  lummons  of  commiffion- 
ers,  Pagt  54 

An  arreft  on  a  Sunday  by  Lord  Chancellor's 
lipllaff  under  a  warrant  of  the  court, 
for  a  contempt  in  difobeying  an  order, 
though  iniifted  upon  to  be  illegal,  as 
being  contrary  to  the  ftatute  of  29  Car, 
2.  cap.  7.  fee.  6.  intitled.  An  aS  for 
the  better  obfer<vance  of  the  Lord's  Day ^ 
determined  by  Lord  Chancellor,  upon 
confideration,  to  be  a  lawful  arreft,  54 

A  man  may  furrender  himfelf  voluntarily 
to  a  warrant  upon  a  Sunday.  57 

The  order  of  commitment  for  a  contempt 
differs  from  a  procefs  to  iheriffs,  for  it 
isxksLtthePartyfiouldftand  committed y 

'  and  if  petitioner  had  been  prefent  when 
the  order  was  pronounced,  he  was  in- 
fbmtly  a  prifoner.  ibid. 

The  warrant  hcredircftcd  to  die  gaoler  to 
take  him,  and  to  carry  him  to  prifon, 
but  in  other  courts  are  direfted  to 
iheriffs,  and  other  miniflerial  officers. 

ibid 

This  is  drawn  up  like  efcapc  warrants, 
which  may  be  executed  on  a  Sunday. 

ibid. 

Lord  Chief  Jufticc  Holt  of  opinion,  a  man 
might  be  taken  up,  on  a  Sunday y  upon 
a  procefs  of  contempt,  becaule  in  the 
nature  of  a  breach  of  the  peace,  and 
an  exception  out  of  the  ad  of  parlia- 
ment. 5  8 

The  court  of  Common  Pleas  held  that 
a  man  might  be  taken  on  ^Sunday  up- 
on an  attachment  for  non-performance 
pf  an  award  ;  a  contempt  for  non-per- 
formance of  an  order  of  this  court, 
equally  a  breach  of  the  peace,     ibid, 

9<bt0«    See  l^eft  atiD  9ncefto}»  ^fx* 
cuto^0  anD  3Bmitiiftrato;0* 

Jl.  gives  feveral  legades,  and  makes  B, 
his  executor  and  reilduary  legatee  ;  B. 
receives  all  the  a|iets,  and  buys  lands 
with  the  moneys  and  alfo  the  equity  of 


redemption  of  another  eftate,  on  which 
A.  had  a  mortgage,  and  dies  :  Bill 
brought  by  legatees  to  be  paid  their 
legacies  out  of  ^.'s  real  and  perfonal 
eflate.  The  court  dlreded  that  the  zC» 
fets  laid  out  in  the  purchafes  fhould  be 
,reftored  to  teftator's  perfonal  cllate. 
The  equity  of  redemption  held  to  be 
affets,  Fagi  59 

%\Datb  wxt  Ttvhitxamtnt. 

Parties  only  aJfeQed  by  itm 

A.  by  articles  previous  to  his  marriage  a* 
grees  to  veft  1000/.  in  truftees,  the  in- 
tereil  thereof  to  be  received  by  A,  and 
his  wife,  during  their  lives,  and  after- 
wards to  be  divided  between  their  iffue» 
and  gives  the  truftees  a  warrant  of  at- 
torney to  confefs  a  judgment  for  that 
fum  which  was  entered  up  ;  A,  enters 
into  partnerihip  with  B.  afterwards, 
and  being  indebted  to  the  partaerihip 
eftate  in  more  than  his  intereil  in  that 
eftate,  they  fubmit  the  difference  be- 
tween them  to  arbitration,  and  part  of 
the  flock  in  trade  is  awarded  to  be 
lodged  in  the  hands  of  a  third  peribn, 
any  part  to  be  delivered  to  either  of  the 
parties,  on  making  it  appear  any  bond 
or  other  debt  due  from  Uie  partnerihip 
had  been  paid  by  either,  the  quantity 
to  be  delivered  in  proportion  to  the 
money  paid  :  The  truftees  in  the  mar- 
riage articles  bring  zfcire facias  on  the 
judgment  confeffed  to  them,  and  take 
a  moiety  of  the  depofited  ftock  in  exe- 
cution as  the  property  of  A.  60 
Bill  by  the  partnerihip  creditors  to  fet  afide 
the  execution,  and  to  have  the  moiety 
of  the  ftock  io  feized  appropriated  to 
,  payment  of  their  debts,  infifting  it  was 
fpeciiically  bound  by  the  award  an4 
the  execution  of  it,  the  plaintiffs  being 
no  parties  to  the  fubmiffion,  nor  privy 
at  all  to  the  tranfa^on,  nor  under  an 
obligation  of  abiding  by  the  award, 
ought  not  to  have  the  benefit  of  it,  and 
therefore  bill  difmilled.                 ^  6 1 
A  bill  will  not  lie  to  cany  an  award  into 
execution  where  the  parties  to  thc^  fub- 
miflion  do  not  acquiefce  in  it,  nor  a* 

free  afterwards  to  have  it  executed^ 
at  nutft  be  inforced  at  law*  69 


\ 


Em 
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f$i^  nvtdt  CoM/es/it  afide. 

M,  and  liis  wife  covenant  in  articles  be- 
fore marriage^  in  confideration  of 
2000/.  his  wife's  portion,  to  releafe 
all  the  right  that  might  accrue  to  them 
out  of  her  father's  perfonal  eftate  by 
the  cuftom  of  London,  Page  63 

The  htffband  is  bound  by  his  covenant, 
and  though  the  wife  was  under  age, 
yet  it  is  a  matter  that  accrues  to  him 
in  the  right  of  his  wife,  and  he  niay 
releafe; it,  and  his  rele&fe  will  bind 
her.  64 

An  old  law  in  the  city,  called  7«^s  Law, 
whereby  a  hufband  is  authorized  to  a- 
gree  with  the  father  for  the  wife,  tho' 
me  is  under  age.  ibid. 

The  huiband's  covenanting  to  releafe  is  an 
cxdnguifliment  Of  the  wife's  right  to 
the  orphan^e  part,  and  if  fo,  leaves  the 
cftate  of  the  father  as  if  it  had  never 
been  charged,  and  therefore  muft  be 
confidered  as  a  part  of  his  general  per- 
^nal  eilate,  and  not  go  wholly  to  the 
father's  executor  as  a  part  of  the  dead 
man's  (hare,  ihid. 

Where  arbitrators  are  deceived,  or  where 
they  make  their  award  clandeftinely, 
without  hearing  each  party,  a  court 
of  juftice  will  interpofe  and  avoid  fuch 
award,  ibid. 

Though  a  bill  in  Chancery  cannot  be  re- 
ceived in  evidence  at  law,  yet  in  this 
court  it  may  be  read,  and  has  been  of- 
ten allowed  as  evidence,  65 


Concerning  the  CommiJJion  and  Commijffion^ 
ers, 

ACommiflion  of  bankruptcy  is  an  ac- 
tion and  execution  in  the  firft  place. 

*.  .  .  .67 

Separate  creditors  may  come  under  a  joint 
commiffion  and  prove  their  debts,  ibid. 

If  a  bankrupt  has  his  certificate  under  a 
joint  commiiTion  it  difcharges  him  from 
all  debts  feparate  as  well  as  joint,  ibid. 

Commiffioners  have  no  power  to  admit  fe- 
parate creditors  to  prove  debts  with- 
out the  ianftion  of  the  couxx.^  6S 


Commiffioners  upon  the  day  for  diufiii|* 
afiignees  are  not  to  examine  critically 
into  the  debt,  but  to  admit  creditors 
for  what  they  fwear  is  due  to  them,  at 
they  are  liable  to  an  account,  after* 
wards.  Page  68 

A  creditor  by  bond,  and  an  open  account 
likewife,  ihall  be  admitted  to  prove  the 
bond,  becaufe  the  commiffioners  may 
itill  take  the  account,  and  upon  a  divi* 
dend  he  fhall  be  intitled  to  no  more 
than  is  due  to  him  on  balance.        70 

A  creditor  in  all  cafes  o£  open  accounts 
ought  not  to  be  excluded  till  the  ac^ 
count  is  taken,  becaufe  then  the  choice 
of  affignees  might  arife  from  a  minor 
part  in  value  of  the  creditors,  but  Mi 
if  commiffioners  have  juft  grounds  to 
doubt  the  debt,  they  do  right  to  ad- 
mit it  only  as  a  claim.  ^  Hid. 

The  granting  caveats  againfl  commiffion* 
ers  of  bankrupts  very  inconvenient,  as 
it  may  give  perfons  againft  whom  com- 
miffions  are  to  be  taken  out  an  oppor« 
tunity  of  making  away  with  thar  ef- 
feds.  72 

A  note  given  before  an  ad  of  bankrupt- 
cy, though  indorfed  after,  is  a  debt, 
upon  which  the  indorfee  may  take  oat 
a  commiffion  of  bankruptcy  againft  the 
drawer.  7} 

Rule  as  to  the  Certificate  of  a  Bankrupt, 

See  Twifs  V.  Majfey  under  Concerning  tbk 
CommiJJion  and  Commijfioners, 

The  certificate  of  a  bankrupt  being  ftay- 
ed  upon  the  petition  of  a  claimant  un- 
der the  commiffion,  who  fuggeftcd 
fraud  and  cplluiion  between  the  bank- 
rupt and  his  fon  :  At  a  meeting  of  tht 
commiffioners  to  examine  into  tms  mat- 
ter, feveral  new  creditors  came  in  and 
proved  their  debts,  but  as  they  did 
not  join  in  a  petition  to  fet  afide  the 
certificate  as  fraudulently  obtained,  the 
court  would  not  delay  the  allowance 
theiisof,  but  left  the  claimant  to  bring 
a  bill  if  he  thought  proper.  ibid. 

Where  a  bankrupt's  eitate  is  fufficient  to 
pay  all,  with  a  large  furplns,  creditont 
whofe  debts  carried  intereft,  fhall  be  al- 
lowed intereft  for  their  refpc£Hve  debts, 
from  the  time  the  computation  of  it 

Vv^as  (lopped  by  the  conuniffioners ;  bat 
fuch 
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fuch  as  are  creditors  by  bond  not  be- 
yond their  penalties,  P^g^lS 
Where  bills  are  brought  to  fettle  the  de- 
mands of  creditors  in  bankrupt  cafes, 
the  rule  of  determination  is  the  fame 
as  if  heard  upon  petition.  jS 

The  proof  of  a  debt  before  commiflion- 
ers,  unlefs  an  objedion  made  in  a  rea- 
fbnable  time,  is  concluiive,  and  the 
bankrupt's  reprefentativcs  are  bound 
by  it.  J  J 

A  certificate  in  the  life- time  of  the  bank- 
rupt, though  not  confirmed  by  Lord 
Chancellor  until  after  his  death,  is 
good ;  for  the  operative  force  of  it 
ari(es  from  the  confent  of  the  creditors, 
and  when  confirmed  has  its  cffedt  from 
the  beginning.  ibid. 

The  ftatute  of  the  1 3  Eliz.  gives  com- 
mifiioners  an  equitable  as  well  as  legal 
jurifdiftion,  and  {o  conflrued  ever 
fince,  and  on  petitions  before  the 
Chancellor,  he  proceeds  as  in  caufes 
by   bill  upon  the  rules    of    equity. 

ihid. 

A  certificate  difcharges  the  perfon  of  the 
bankrupt,  and  his  eftate  fubfequently 
accrued,  but  not  the  eilate  in  the  hands 
of  the  aflignee».  79 

Where  there  is  mutual  credit  between  a 
bankrupt  and  a  creditor,  the  commif- 
fioners  ought  to  flop  intcrell  on  both 
fides  at  the  time  of  the  bankruptcy,  or 
compute  intereft  on  both  fides  till  the 
fettling  the  account.  80 

Where  4 parts  in  5  in  number  and  value  of 
the  creditors  have  figned  the  certificate, 
the  court  will  not  flay  it  on  the  petition 
of  perfons  whofe  demands  on  the  bank- 
rupt's ellate  depend  upon  an  account  to 
be  taken,  and  where  they  do  not  fwear 
to  a  balance  in  their  favour.  8 1 

The  bankrupt  adb  are  not  adopted  in 
Ireland,  82 

Where  a  perfon  carries  on  a  trade  in  do- 
minions belonging  to  the  crown  of 
Great  Britain,  and  comes  over  to  Eng- 
land, a  commifiion  may  be  taken  out 
by  a  creditor,  in  the  place  where  he 
then  happens  to  be,  as  he  has  traded 
to  this  kingdom,  and  contraded  debts 
here.    ^  ibid. 

Certificates  are  matters  of  judgment,  and 
a  mandamus  would  not  lie  to  compel 
an  allowance,  for  it  is  difcretionary 
Vol.  L 


in  commiffioners  l^ttk,  and  in  the  Lord 
Chancellor  afterwards.  Page  82 

Where  a  bankrupt  is  a  trader  in  Ireland, 
figning  his  certificate  in  three  months 
after  the  commifiion  iflues  is  too  preci- 
pitate, and  Lord  Chancellor  flopped  it 
on  account.  /^//^ 

Unlefs  a  perfon  proves  a  debt,  or  fhcws  a 
reafonable  ground  for  a  claim,  he  is 
not  within  the  rule  for  afTenting  or  dif- 
fenting  to  a  certificate.  83 

The  allowance  of  a  bankrupt's  certificate 
will  not  difcharge  his  fureties,  but  they 
may  be  proceeded  againfl  notwith- 
flanding  fuch  allowance.  84 

An  application  by  a  creditor  to  fby  the 
bankrupt's  certificate:  Thecommiffioa 
was  taken  out  the  loth  oi  September ^ 
and  the  certificate  figned  the  30th  of 
No'vember  following :  Such  hafly  pro- 
ceeding is  contrary  to  the  intention  of 
the  ftatutes  of  bankruptcy,  which  were 
made  in  fnvour  of  creditors,  but  are 
too  often  abufed  for  the  fervice  of  in- 
folvent  p^fons  ;  tjie  certificate  there- 
fore ordered  to  be  flaid.  ibid. 

A  perfon  who  has  a  debt  in  his  own 
right,  and  another  as  executor,  can- 
not fign  a  certificate  in  two  diflinft  ca- 
pacities, gj 

The  claufe  in  the  5  Geo.  2.  in  which  a 
bankrupt  is  excepted  from  the  benefit 
of  this  ad,  who  hath  upon  marriage  of 
any  of  his  children  given  above  the  va- 
lue of  100/.  unlefs  he  hath  fufEcientto 
fatisfy  all  his  creditors,  mufl  be  con- 
flrued flriftly,  and  not  extended  fiir- 
ther  than  children  of  a  bankrupt.      86 

The  certificate  being  figned  upon  the 
fame  day  with  the  bankrupt's  lafl  exa- 
mination, and  two  thirds  of  the  credi- 
tors living  in  Guernfey,  the  allowance 
of  the  certificate  flayed  for  thefe  rea- 
fons,  ihid. 

Formerly  the  judges  had  the  cognizance 
of  certificates,  but  being  found  incon- 
venient the  Great.  Seal  has  taken  it  to 
itfelf.  gj 

Rule  as  to  AJJignees. 

The  rule  that  truflecs  fhall  not  be  ac* 

countable  for  lofTes,  which  happen  from 

neceflary  ads,  docs  not  extend  to  their 

agents.  ^id. 

Tt  \S 
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If  an  ofiignee  under  z  commlQion  of  bank- 
ruptcy employs  an  agent  to  receive 
money,    and  he  imbezils  it,  the  af- 

•  fignec  will  be  liable  to  make  it  good 

•  to  the  creditors,  unlefs  he  confultcd 
the  body  of  the  creditora  in  the  ap- 
pointment of  the  agent.  Page  88  ' 

AH  the  court  can  do  in  a  fummary  way 
under  a  commiiTion  of  bankruptcy,  is 
in  tranfaftions  between  the  creditors 
and  afiignecs,  but  the  court  will  not 
on  petition  determine  on  private  agree- 
ments between  aflignees  independent 
of  the  creditors.  ibid- 

Where  affignees  of  bankrupts  die,  or  are 
difcharged,  and  others  are  put  in  their 
room,  they  cannot  revive,  but  muft 
bring  a  fupplemental  bill   to  intitle 

•  thcmfelves  to  the  benefit  of  proceed- 
ings in  a  former  fuit.  ibid, 

J  purcbafer  pendente  lite,  on  filing  a  fup- 
plemental bill,  is  liable  to  all  the  coits 
from  the  beginning  to  the  end  of  the 
fuit.  89 

Where  an  affignee  dies  before  he  has  ac- 
counted for  what  he  has  received,  and 
leaves  no  perfonal  aflets,  the  creditors 
have  a  lien  upon  his  real  eflate.    ibid. 

Affignees  are  mere  truHees,  and  each  fe- 
parately  anfwerable  only  for  what  they 
receive*  '    ibid. 

Where  a  joint  obligor  dies,  his  reprefen- 
tzxxvc  fliai!  be  charged  pari  paffu  with 
the  fnrviving  obligor  in  the  payment 
of  the  bond.  90 

Proper  to  infert  the  words  jointly  and  fe- 
derally in  afTignments  under  commif- 
fions  of  bankrupts.  ibid. 

Where  allignees  do  not  divide  a  bank- 
rupt's efieds  in  a  proper  time,  but  are 
making  a  private  advantage  to  them- 
klvts,  the  court  will  charge  them  with 
intcreiL  ibid, 

'  An  aifignee  cannot  ftop  a  perfon*s  fhare 
in  a  iiivddcnd,  on  account  of  his  own 
private  debt  owing  to  him  from  that 
perfon.  ibid. 

Creditors  cannot  give  a  general  power  to 
affignees  to  profccute  fuits,  or  fubmit 
ni2iXXers  to  arbitration  at  their  own  dif- 
crction,  but  thrre  mufl  be  a  diilindl 
meeting  of  creditors,  upon  a  notice 
given  in  the  Lcjidon  Gazette,  to  confi- 

^  dci  of  each  particular  fuit  or  cafe  for 
arbitration.  91 


Commiffioners  may  order  a  dividend  to 
be  advertized,  if  they  think  it  proper 
for  affignees  to  make  one.       Page  91 

The  court  will  not  fet  afide  the  choice  of 
affignees  becaufe  fome  of  the  creditors 
live  beyond  fea,  and  had  no  opportu- 
nity of  voting.  ibid, 

Affignees  ought  not  to  be  removed,  un- 
lefs it  is  (hewn  that  they  are  not  per- 
fons  of  fubftance  or  integrity.  92 

No  precedent  to  be  found  of  an  order  for 
creditors  to  proceed  to  a  fecond  choice 
upon  a  bare  fuggeftion  that  fome  live 
remote  from  London, ,  or  arc  out  of 
England.  'ibid. 

B.in  1718,  after  marriage,  conveys  his 
real  ellate  to  truftees,  in  confideration 
of  5  s.  and  other  valuable  confidera- 
tions,  in  trull  for  himfelf  for  life,  to 
his  wife  for  life,  then  to  his  tldtSt.  fonif 
he  furvived  his  father  and  mother,  and 
fo  to  the  next  fon,  ^c,  B.  afterwards 
became  bankrupt :  This  is  a  convey- 
ance which  falls  diredlly  within  the 
claufe  of  I  Jac.  i.  cap.  15.  and  there- 
fore truftees  decreed  to  convey  to  the 
plaintiffs  the  affignees  under  the  com- 
miffion  againft  B^  95 

NecelTary^to  prove  on  the  ftatute  of  13 
Eliz,  that,  at  the  making  of  the  fet- 
tlcment,  the  perfon  conveying  was  in- 
debted at  the  time  of  the  execution  of 
the  deed.  ibid. 

Upon  the  ftatute  of  27  Eliz.  fubfequent 
purchafers  fliall  prevail  to  fet  afide  a 
fettlement  that  is  voluntary,  and  not 
for  a  valuable  confideration.  94 

Affignees  ftand  in  the  place  of  a  bank- 
rupt, and  are  bound  by  all  adb  fidrly 
done  by  him.  ibid. 

The  conjideration  in  a  deed  of  51.  and 
other  valuable  confiderations  does  not 
oblige  the  court  to  hold  it  to  be  for  a 
val liable  confideration .  ihiL 

An  aftignee  under  a  commiffion  of  bank- 
ruptcy muft  furrender  a  copyhold  to 
the  purchafer  notwithftanding  the  lord 
may  exacl  two  fines,  for  no  perfon  can 
make  a  common  law  conveyance  of  a 
copyhold.  95 

An  affignee  under  a  commiffion  of  bank- 
ruptcy of  a  copyhold  ellate  is  a  vendee 
within  the  ftatute  of  1 3  Eliz.  cap^  7. 
and  not  the  purchafer  from  the  aJfr 
fignee  of  fuch  eftate.  96 

Com- 
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Comxniifioners  ought  to  accept  copyholds 
out  of  a  deed  of  affignment  of  the  bank- 
rupt's eftate  becaufe  it  will  fave  the 
cxpencc  of  two  fines  to  the  lord,  as 
they  may  convey  to  the  purchafer  there- 
of in  the  £rft  inftance  by  bargain  and 
fale.  Page  c)6 

No  prejudice  will  accrue  to  creditors  by 
leaving  out  copyhold  cftates  in  a  tem- 
porary affignment,  for  an  extent  of 
the  crown  will  not  aiFed  it.       .  ihid. 

Several  things  in  the  bankrupt  laws 
which  want  reformation*  /^/V. 

Where  an  affignee  becomes  a  bankrupt, 
and  is  removed,  his  aflignees  as  well  as 
himfelf  mufl  join  with  the  commiflion- 
ers  in  executing  an  affignment  to  the 
new  affignees.  97 

yoint  and  Jeparate  CommiJJkn. 

"Where  there  is  a  joint  commiffion  againft 
two  partners  each  muft  be  found  bank- 
rupt, and  though  one  die,  the  com- 
miffion may  go  on,  but  if  one  be  dead 
at  the  time  of  ifliiing  the  commiffion, 
it  abates.  ^  ihid. 

Where  there  is  both  a  joint  and  feparate 
commiffion,  a  creditor  under  the  joint, 
may  come  under  the  feparate,  and  af- 
fent,  or  dilTent  to  the  certificate,    ibid. 

See  CommiJJiomcnd  CommiJJioners^ 

Separate  creditors  may  come  in  under  a 
joint  commiffion  and  prove  their  debts, 
but  where  there  are  two  perfons  who 
have  been  partners,  and  yet  the  com- 
miffions  are  taken  out  againil  them  as 
'  feparate  traders,  there  creditors  upon 
the  joint  eftate  cannot  prove  their  debts 
under  each  commiffion.  98 

A  joint  commiffion  of  bankruptcy  taken 
out  againft  two  perfons,  and  a  feparate 
commiffion  againft  one,  a  creditor  upon 
their  joint  and  feveral  bond  is  not  in- 
titled  to  have  a  full  fatisfadlion  out  of 
both  cftates  at  the  fame  time,  but  muft 
make  his  eledtion  upon  which  of  the 
eftates  he  will  come  in  the  ^^  place, 
and  fuch  creditor  (liall  have  time  to  look 
into  the  accounts  of  the  bankrupt's 
joint  and  feparate  eftate,  before  he 
makes  his  election.  ibid, 

Poabtful  whether  a  aeditor  under  a  fepa- 


rate commiffion  againft  A,  and  debtor 
to  a  joint  commiffion  againft  A.  and  B. 
can  fet  off  the  debt  he  owfes  the  latter 
by  his  demand  againft  the  former. 
Page  100 

Rule  as  to  his  "Executor ^  or  nvhere  be  is  otu 
himfelf 

Executor  of  a  bankrupt,  unlefs  the  com-> 
miffion  againft  his  teftator  be  fuperfed- 
ed,  cannot  take  out  one  fqr  a  debt  due 
to  the  teftator.  ibid. 

Petitioning  creditor  fhall  pay  cofts  of  y«- 
per/edeas  only,  where  a  commiffion  is 
fuperfeded  merely  for  a  defed  in  form. 

lOI 

Where  affignees  have  poffefied  themfelves 
of  effedls  wliich  belonged  to  the  bank- 
rupt as  an  executor  only,  the  court  up- 
on an  application  of  the  teftator's  cre- 
ditors will,  for  the  fecuring  his  efFefts, 
;appoint  a  receiver,  to  whom  the  af- 
fignees ffiall  account  for  fo  much  as 
they  have  got  in  of  the  teftator 's  eftate. 

ibid. 

An  executor  felling  off  the  ftock  of  his 
teftator,  though  it  confifts  of  wines,  and 
he  buys  fome  others  to  mix  with  and 
fine  them,  will  not  make  him  a  bank- 
rupt ;  otherwife  if  he  buy  wines  intire, 
and  fells  them  to  his  cuftoraers  intire. 

102 

Where  a  perfon  againft  whom  a  commif- 
fion is  taken  out  has  furrendered  him- 
/  felf,  and  acquiefced  a  year  and  half 
fince  the  taking  out  thereof,  the  court 
will  not  diredl  an  iiTue  to  try  the  bank- 
ruptcy, but  leave  him  to  an  adion  at 
law.  ibid. 

Rule  as  to  Landlords. 

Where  a  bankrupt's  goods  are  fold  by  an 
affignee,  a  landlord  can  only  come  in 
for  his  rent  pro  rata,  with  the  other 
creditors.  ihiJ^ 

A  mortgagee  who  has  paid  the  arrear  of 
4-ent  on  a  bankrupt's  eftate,  unlefs  he 
has  an  order  to  ftand  in  the  landlord's 
place,  ftiall  not  be  preferred  to  the  cre- 
ditors under  the  commiffion.  103 

Jf  the  landlord  of  a  bankrupt  fufFers  his 
Affignees  to  fell  off  his  goods,  he  is  not 
intitled  to  his  whole  rent,  but  muft 
come  in  /r«  rata  with  other  creditors 
u^der  the  conuniffion.  ibid. 

Tt  a  > 


A  landlord  may  diftrain  for  his  whole 
rent,  even  after  aflignment  or  fale  by 
the  aflignecs,  if  the  goods  are  not  re- 
moved. P^S'  10^ 
An  aflignment  has  a  rctrofpca  fo  as  to 
avoid  any  mefnc    afts  done  by    the 
bankrupt.  '^'^• 
Commiflion  againft^- who  owed  ^.twelve 
years  rent ;  B.  proves   his  debt  under 
the  commiflion ;  the  afllgnees  fell  the 
whole  goods  of  -r/.to  the  petitioner ,who 
lives  in  J.*s  houfe.  ^.  three  years  after 
proving  his  debt,  diflrains  upon  thefe 
goods  as  being  ftill  upon  the  premiffes. 
The  vendee  of  the  goods  is  intitled  to 
them ;  and  the  proceedings  of  B.  upon 
his  replevin  reftrained  and  confined  to 
his  remedy  under  the  commiflion.  104 
JCotwithftanding  a  commiflion,  and   a 
meflfengeris  in  pofl!efllon,  of  the  goods, 
the  landlord  may  dilh-ain   for  rent, 
even  after  an  aflignment,  if  the  goods 
are  on  the  premifles.  '^i^* 
A  creditor  after  he  has  received  a  divi- 
dend under  a  commiflion,  will  be  al- 
lowed to  bring  an  aftion  at  law  for  his 
debt  upon  refunding  that  dividend.  105 

Rule  as  to  CompoJItions. 

J,  being  upon  an  agreement  for  acorn  po- 
fition,  gives  one  of  his  creditors,  who 
would  not  confent  to  it  otherwife,  a 
bond  for  the  refidue  over  and  above  his 
compofition,  fuch  a  contrail,  though 
not  void  by  the  exprefs  words  of  5  Geo, 
2.  feems  to  be  within  the  reafon  and 
defign^of  this  aft.  ihid. 

Rule  as  to  Creditors. 
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dcr  the  commiflion  againft  the  \ndof  tet, 
they  can  only  prove  the  remaining  141. 
under  the  comniiffion  againil  the 
drawer.  Paie  107 


A  bond  creditor,  to  whom  the  partners 
were  jointly  and  feverally  bound,  may 
make  his  cleftion  to  come  againft  the 
joint  or  feparate  eftate,butnot  againft 
both,  except  for  the  deficiency,  and  af- 
ter the  other  creditors  are  paid.       1 06 

"^herc  a  meeting  of  creditors  is  properly 
advertifed^  and  fome  do  not  think  pro- 
per to  come,  the  majority  in  value  who 
arc  prefent  have  a  right  to  bind  tliofe 
who  are  abfent.  'tSid. 

Where  drawer  and  indorfer  of  notes  are 
both  become  bankrupts,  andthecredi- 
tors  have  received  a  dividend  of  6/.  un- 
z 


Sec  Rule  as  to  JJftgnees.    9I. 
See  Commijffion  and  Commijfioners %     67. 

B.  a  creditor  under  a  commiflion,  being 
indebted  X.o  K,  in  79/.   draws  on  the 
aflignee  for  that  fum,  payable  to  JT.  or 
order,  out  ofB,*s  fhare  of  the  dividend 
to  be  made ;  the  afligncc  accepts  it  by 
parol^ut,  before  any  dividend,becomc» 
a  bankrupt  himfelf.     K,  is  intitled  to 
the  whole  79  /.  and  is  not  obliged  to 
come  in  fro  rata  only  under  xHblz  com- 
miflion againft  the  aflignee.  loS 
Where  a  bankrupt  is  in  execution  for  one 
debt,  and  the  judgment  creditor  has 
another  againft  him  of  a  diftinft  nature, 
he  may  prove  this  under  the  commif- 
fion  notwiihftanding  he  rcfiifes  to  waive 
his  execution  upon  the  other.         109 
The  petitioner  creditor  of  a  bankrupt  who 
gave  him  bcfides  bills  of  exchange  on 
Merchants  in  Holland y  that  made  them- 
fel  ves  liable  by  acceptance.             ihid. 
An  obligee  mayhavefeveralafticnsagainil 
each  obligoi',  but  fiiall  not  levy  more 
than  one  iatisfadlion  for  his  debt.    1 10 
A  creditor  is  intitled  to  come  under  a 
commiflion  of  bankrupt  againft  all  the 
obligors,  drawers  of  notes,  l^c,  till  he 
is  compleatly  fatisfied.  ihiL 
The  petititer  was   admitted  under  the 
commiflion  for  his  whole  debt,  and  be- 
fore a  dividend  receives  2  j.  and  hi.'va 
the  pound  under  a  compoiition  of  the 
acceptors  of  the .  bills .  ihiL 
The  affignees  infift,  he  ihall  be  paid  a  di- 
vidend on  the  fum  left  only,  after  de- 
ducting the  is.  6d,    But  as  the  com- 
pofition was  not  paid  till  after  the  debt 
proved,  he  (hall  receive  a  dividend  o& 
the  whole  fum.  ibid. 
CuffYizA  been  for  feveral  years  a  collcdor 
of  the  land-tax  for  the  parifti  of  StDw- 
^au*s  in  the  Jfejf,  and  at  the  iffuing  of 
the  commiflion  owed  apon  the  bahuice 
928  /•  III.  to  the  chamberlain  of  Ln» 
dose.  Ill 

At 
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An  inhibitant  of  the  pari/h  admitted  a 
creditor  by  Lord  Chancellor y^SixA  allow- 
ed to  prove  for  himfelf  and  the  reft  of 
the  pari/hioners.  Page  1 1 1 

Where  a  perfon  flays  till  a  bankrupt  and 
the  affignecs  are  dead^  and  fifteen  years 
after  the  date  of  the  commiffion  applies 
to  be  admitted  a  creditor,  the  court 
on  thefe  circumftances,  and  in  confi- 
deration  of  the  length  of  time,  will 
difmifs  the  petition*  ibid. 


Contingent  Debts* 

A  hu/band  by  articles  previous  to  marri- 
age covenants  to  leave  his  wife  600  /.  in 
cafe  /he  furvives  him;  he  becomes  a 
bankrupt,  and  dies  before  any  dividend 
made;  the  wife,  as  the  law  now  Hands, 
cannot  be  admitted  a  creditor  under  a 
commifljon  againft  the  hufband*     115 
A  bond  payable  at  inftallments,  the  obli- 
gee, upon  a  breach  of  payment  at  the 
firft  inftallment,  gets  judgment  on  the 
whole  penalty ;  on  payment  of  the  mo- 
ney due  and  cofts,  even  a  court  of  law 
will  adt  equitably,  and  relieve  the  obli- 
gor, lis 
The  cafe  ex  parte  Ca/'uiell,  &c.  was  an  obi- 
ter opinion  of  lord  King's  only,  and 
not  the  cafe  in  judgment.              ibid, 
ji»  a  debtor  to  a  bankrupt,  before  his 
bankruptcy,  and  creditor  to  him  upon 
a  contingency  that  takes   place  after 
the  bankruptcy,  IhaJi  not  be  at  liberty 
to  fet  off  under  the  claufe  relating  to 
mutual  credit.                                  119 
£,  M,  in  purfuancc  of  articles  before  mar- 
riage with  the  petitioner,  executed  a 
bond  to  T.  M.  and  /^.  R.  trultees  un- 
der the  articles,  in  the  penalty  of  1 000/. 
conditioned  to  be  void  if  the  heiis,  is^c, 
of  B,  M.  ihould  pay   to  T.  M.  and 
W,R,  500/.  within  three  months  next 
after  the  death  of  B.  M,  for  the  ufe  of 
the  petitioner,  or  in  cafe  fhe  ihould  not 
furvive,  to  the  ufe  of  her  child  or  chil- 
dren, if  any :  A  commiffion  of  bank- 
ruptcy ifTued  againft  B,  M.  who  dies  on 
the  ift  ofJpril  1749 :  on  the  28th  of 
the  fame  month  a  dividend  is  made  of 
9  /.  in  the  pound :  The  petitioner  prayed 
to  be  paid  a  proportionable  dividend ;  af- 
iignees  being  ferved  with  notice,  and 
CO  counfel  euundingfdr  them',  dire^cd  Ihe 


fhould  be  admitted  a  creditor,  and  re- 
ceive a  dividend  of  9/.  in  the  pound, 
not  being  oppofed,  Bagc  1 20 

J  judgment  would  have  made  it  an  imme- 
diate debt,  and  ftie  would  have  been 
intitled  to  haW  come  in  as  a  claimant 
before  her  hi^and*s  death,  and  the  af. 
iignees  muft  then  have  retained'  fuffici- 
ent  on  a  dividend  day  to  anfwer  a  pro- 
portionable dividend  to  the  petitioner 
when  the  event  happened,  121 

Lord  Chancellor  Kin^%  being  an  obiter 
opinion  as  to  a  wife's  being  admitted  to  a 
di'vidcndy  and  Lord  Talbot  doubting  of 
it,  and  thevprefent  Chancellor  in  a  cafe 
ex  parte  Groome^December  1741,  refuling 
to  admit  fuch  a  perfon  creditor,  his 
Lordlhip  would  not  fuft'er  the  fecretary 
to  draw  up  the  order  pronounced  at  a 
former  day  of  petitions,  though  not 
defended,  biit  recommended  it  to  the  af- 
fignees  to  compromife  it  with  the  peti- 
tioner, ibid. 
The  petitioner's  hulband  before  marriage 
gave  her  /ather  a  bond  in  the  penalty 
of  600  /.  conditioned  for  the  payment  of 
300/,  to  her  in  cafe  flie  furvived  hina : 
he  has  a  commiiTion  of  bankruptcy 
taken  out  againft  him,  and  dies  in  tea 
days  after.  i  I'j 
The  court  thinking  it  a  doubtful  cafe, 
whether  fhe  Ihould  or  ihould  not  be  ad- 
mitted a  creditor,  did^  not  gi<ve  an  ab- 
fotute  opinion y  but  on  affignees  confent- 
ing,  ihe  ihould  come  under  the  comraii- 
fion  for  150/,  ordered  Ixet  2.  dividend 
accordingly.                                    ibid. 
The  ilatute  of  7  Geo.  i .  cap.  5 1 .  extends 
only  td creditors  at  a  future  day  certain, 
and  not  to  debts  on  meer  contingencies 
which  have  not  happened  at  die  time  of 
the  a£l  of  bankruptcy  committed,  ibid. 
All  the  cafes  fmce  Tully  v.  Sparks^  z  Ld. 
Raym.  546.    have    been   determined 
againft  a  contingent  intereft,          1 14 


Rule  as  to  Draivers  and  Indorfers  of  Bills 
of  Exchange^  &c. 

IF.  draws  bills  of  exchange  on  H.  who  had 
no  elFedls  of  W.  in  his  hands  ;  they  are 
tranfmitted  to  R,  and  Company,  and 
indorfed  over  by  them  to  feverai  per- 
fons ;  the  affignees  of  R^  and  Com- 
pany admitted  as  creditors  under  /iT.'s 
T  t  3  commifliQa 
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commiffion,  for  fo  much  as  they  have 
paid  to  the  indorfces  of  Pf^.'s  bills  of 
exchange  uoder /?,  and  company's  com- 
miffion. Page  122 
ji,  draws  a  bill  on-  B,  who  hr.s  cfFecIs  of 
Jl,*s  in  his  hands,  atterwards  it  is  nego- 
tiated and  indorfed  over,  this  will  not 
make  the  indorfers  only  in  nature  of 
fureties  to^.  but  every  indorfer  will  be 
confidercd  as  a  new  original  drawer.  1 24 
D.  bcin<;  indebted  to  Af.  AT.  in  7 1  /.  gave 
him  the  following  note ;  /  frcmje  lo 
fay  /<?  M.  K.  the  fum  of  'jl\.   Witnejs 
t?tyhaHd,A\xg.  2Sth,  1734.  E.D.  M.K. 
being  indebted  to  B.  in  92/.  igs,  od. 
delivers Z).'s note  to  him,  that  he  might 
receive  tlic  money  in  pai-t  of  his  debt, 
who  gave  the  following  receipt,  Receiv- 
ed 2Qtb  Dec.    1734,   a  hill  for  71I. 
*vjfjicb  IV hen  paid,  ivillbc  on  account  per 
Thomas    Byas.      M.  AT.   becomes  a 
bankrupt,  but  not  having  indorfed  or 
affigned  the  note  to  B.  the  affignees 
apply  to  D's  folicitor,  and  receive  of 
him  the  71  /.     The  affignees  of  K.'s 
cftatc,   confidcred  as  truftees  for  the 
petitioner  with  refpeSi  to  the  fum  of 
7 1 A  ihid, 
Jl,  gives  a  note  payable  to  B,  two  months 
from  the  date  for  100/.  B.  indorfes  it 
over  to  C.  but  allows  adifccunt  of  9/. 
per  cent,  he  proves  it  under  a  commif- 
fion againft  J,  for  the  whole  fum,  but 
commiffion crs,    finding   out  this  fad 
afterwards,  flop  his  dividend;    Lord 
Chancellor  rejcaed  his  petition,  and  or- 
dered an  iffue  to  try  whether  a  bond 
from  the  drawer  and  indorfer  to  C.  for 
100/.  paying  only  98/.   8/.   6d.  was 
ufurious,  125 
A  note  given  before  an  aft  of  bankruptcy, 
though  indorfed  after,  is  a  debt  upon 
which   the  indorfee  may  take   out  a 
commiffipn  of  bankruptcy  againfl  the 
drawef.  126 
J4r.  Billon  and  one  Michell  had  various 
tranfaftions  together,  principally  nego- 
tiating bills  of  exchange  from  1742  to 
the  8th  of  June  1743,  and  on  the  i8th 
oi  April  1743,    michell  committed  a 
private  aft  of  bankruptcy,  the   fums 
paid  by  Michell  for  thefe  tranfaftions 
to  the  plaintiff,  amounted  to  3000  /. 
The  affignees  bring  an  aftion  againfl 
JUilloni  for  fo  piuch  money  had  and  re- 


ceived to  their  ufc,    and  recovered  a 
verdift  againfl  him  for  3000/.    Billon 
infilled  on  the  trial  to  have  712/.  al- 
lowed him,    as  paid  to  and  for  the 
bankrupt,  but  being  refufcd,  brought 
a  bill  for  the  712/.     Billon  intitlcd  to 
have  this  allowance,    and  the  verdift 
not  conclufive  upon  him,  bccaufeitis 
matter  of  contraft,  and  of  account,  and 
in  that  refpeft,  a  proper  fubjeft  for  the 
jurifdidtion   of   the  court  of  Chan- 
cery. Page  1 26  &  127 
Drawing  and  redrawing  bills  of  exchange 
for  large  fums,  and  a  continuation  of 
it,  is  a  trafiicking  in  exchange,   and  a 
trading  which  will  make  a  man  liable 
to  a  commiffion  of  bankruptcy,  the' 
a  lofs  enfucs  to  the  bankrupt  by  fo 
doing.  128 
G.  drew  a  great  number  of  bills  payable 
to  V,  and  A*  upon  H,  who  had  no  ef- 
fefts  of  G.'s  in  his  hands,  but,  to  do 
honour  to  the  bills,  accepted  them  not- 
withflanding.    G.  becomes  a  bankrupt 
and  H.  by  means  of  the  great  fums  he 
paid  on  account  of  fuch  acceptance,  be- 
comes a  bankrupt  likewife  :  The  bill- 
holders  prove  under  both  commifGons, 
and  receive  dividends,  but  not  f effi- 
cient to  pay  20  J.  in  the  pound :  The 
afjignees  of  //.  petition  to  fland  in  the 
place  of  the  billholdersy  pro  tanio,  as 
they  had  received  under  H.^s  commif- 
fion, againft  the  eftate  of  G.     Ordered 
that  they  fhould/r«>  tanto,  as  H.*s  eftate 
had  paid  on  account  of  his  acceptance 
of  the  faid  bills,  but  not  to  receive 
any  dividend  from  C'«  eflate,  till  the 
billbolders  had. received  a  full  fatisfac- 
tion  for  their  debts.               1 29  &  1 30 
Watkin  of  Briftol  had  large  dealings  with 
G,  oiWorceJlery   who  had  Hatton  for 
his  correfpondcnt  in  London.     It  was 
agreed  between  G.  and  Hatton^  that  die 
latter  fhould  anfwer  all  draughts  that 
Watkin  fhould  draw  upon  him  on  ac- 
coun  t  of  G.    Watkin  draws  accordingly 
on  Hatton  for  4000/.  who  accepts  it, 
though  be  had  no  effe^s  ofG.*T  in  his 
Hands,     The  payee,  on  the  acceptor*! 
non-payment,  applies  to  the  drawer 
who  pays  it;  Watkin  applies  to  bead* 
mitted  a  creditor  under  acomroiHionof 
bankruptcy  againft  Hatton :  Tlv?  agree- 
ment between  G«  and  Hatton,  puts  ihe 

latter 
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latter  to  all  intents  in  the  fame  fitua- 
tion  as  G.  himfelf,  and  therefore,  tho* 
he  bad  no  effeSs  of  G  J*  sin  his  hands  at  the 
time,  he  has,  by  his  agreement,  made 
himfelf  liable,  and  Watkin  has  a  right 
to  come  in  as  a  creditor  under  the 
commiilion  againft  Hatton.     Page  1 3 1 

Where  AJJignees  nuill  be  charged  icith  In- 
tereft. 

See  Rule  as  to  AJpgnees^     87. 

Kule  as  to  Partnerjhip, 

See  Joint  and  feparate  CommiJJion,  97. 

See  Rule  as  to  Creditors,     io6, 

A  feparate  commiflion  taken  out  againft 
perfons  formerly  partners,  the  joint 
creditors^  upon  an  application  to  the 
court,  were  left  at  liberty  to  bring 
their  bill  for  any  demand  on  account 
of  thepartnerihip  againft  the  affignees 
of  the  feparate  eftate,  who  were  di- 
reded  to  fell  the  whole  eiFefts,  and 
depofit  the  money  in  the  bank,  but 
not  to  make  a  dividend,  until  the 
fuit  ftiould  be  determined.  132 

The  joint  creditors  allowed  to  prove 
their  debts  under  the  commiflion  in 
the  mean  time,  without  prejudice,  ib. 

A  commiflion  may  ifl!ue  againft  one  part- 
ner for  a  joint  debt,  tho'  an  allien 
cannot  be'  maintained  againft  one 
without  joining  the  other  two  part- 
ners. 133 

Though  a  majority  of  creditors  agree  to 
certify  that  a  commiflion  ought  to  be 
fiiperfeded  at  a  meeting  for  that  pur- 
pofe,  yet  if  one  creditor  fays,  I  (hall 
be  able  to  prove  in  a  few  days,  do 
not  certify  yet,  the  court  will  not 
fuperfede  till  fuch  creditor  has  an  op- 
portunity of  proving  his  debt.        135 

Where  there  is  a  principal  and  furety, 
and  furety  pays  oif  the  debt,  he  is 
intitled  to  have  an  aflignment  of  the 
fecurity  to  enable  him  to  obtain  fatis- 
fadion  for  what  he  has  paid  above 
his  own  ftiare.  ibuL 

*H.  a  filkman,  and  F.  a  dealer  in  coals, 
are  partners  in  both  trades,  they  af- 
terwards diflblve  the  partnerfhip,  and 
F,  gives  H*   a  rcleafe  of  all  demands. 


and  took  upon  him  t!bit  payment  of 
the  debts  due  ^om  the  coal  trade^ 
and  H.  the  debts  from  the  iilk  trzde 

and  the  refpeftive  debts  affigncd  ac- 
cordingly. F^git^  136 

H,  dies,  and  a  commlEon  of  bankrapt- 
cy  is  taken  out  againft  f*.  and  the 
meflenger  attempung  to  feiz«  tbe 
cfleds  of  H,  in  the  hands  of  lii*--  re- 
prefentative,  is  oppofed  and  turned 
out  of  poflTeflion.  The  affignce  peti- 
tions, complaining  of  the  force  upon 
the  meflfenger.  i6iJ» 

By  the  releafe  of  F.  to  H,  the  whole  pro- 
perty of  the  filk  trade  vefted  in  H. 
and  the  affignees  of  F.  ftanding  in 
no  better  light  than  the  bankrupt, 
the  goods. of  H,  ought  not  to  have 
been  feized  under  the  commiffion 
againft  JF*,  and  petition  diOniflTed  with 
cofts.  136  &  137 

Formerly,  where  there  were  ftveral 
partners,  the  cuflom  was  to  take  oat 
ieparate  commiiHons  agdnft  each  part- 
ner, as  well  as  a  joint  commifficm ; 
but  this  being  thought  a  very  unrea- 
fonahle  pradice,  and  occafioning  great 
confufion  with  regard  to  bankrupts 
effedts,  has  been  difcoontenanced, 
and  the  court  now  keep  one  commif- 
fion  only  on  foot,  and  dircd  diftinft 
accounts  to  be  kept  of  the  fevcral 
eftates.  138 

Where  there  is  a  joint  commiiHon,  fe- 
parate creditors  ought  not  to  take 
out  a  feparate  one,  but  apply  to  be 
admitted  to  prove  their  debts  "  under 
the  jointi  as  being  a  means  of  fav- 
ing  expence  to  the  creditors.        ihid^ 

Upon  an  application  of  joint  creditors  to 
be  admitted  to  prove  their  debts  under 
a  feparate  commiflion  ;  ordered  frotii^ 
fionally,  that  they  iLall  be  admitted  cre- 
ditors, and  aftent  or  diflent  to  the 
bankrupt's  certificate,  becaaic  it  would 
otherwife  clear  him  of  tlie  debts  of 
joint  creditors,  as  well  as  feparate.  ih^ 

Rule  as  t$  Cofts, 
See  Rule  as  to  AJfignees.     87. 

Sec  Rdle  as  to  his  Exp^utoTf  cr  ^whei'e  he 
is  one  himfelf,     .100. 

If  a  whole  petitic-.:  is  recited  in  an  affida- 
vit of  fervice,  the  court  wili  inak^  the 
T  t  4  atwO-v^v'-A 
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attorney  who  drew  it  pay  the  cofts  out 
of  his  H>wn  pocket*  Page  i'^^ 

Sfee  Rule  ms  to  AJJignees,     87, 

An  liTue  had  been  before  dire£led  to  try 
the  bankruptcy  of  G.  and  found  no 
bankrupt  agreeable  to  the  judgesdi- 
reflions.  A  commifnon  of  bankruptcy 
is  a  proceeding  at  law  in  the  firil  in- 
ftance,  and  if  colls  are  given  there,  it 
will  follow  of  courfe  in  the  proceed- 
ings before  this  court.  ibid. 

Coils  accrued  by  protefting  bills  before  a 
commiflion  iffues,  may  be  proved,  but 
no  parts  of  the  cells  arifen  afterwards, 

140 

Vht  CenJtruSion  of  the  repealing  Claufe  in 
the  \oth  of  Queen  Anne, 

The  ftatute  of  the  1  oth  of  Queen -r//7». 
cap,  15,  repeals  only. that  part  of  the 
ftatute  of  %\  Jac.  caf.  19,  which  con- 
ftitutes  a  bankrupt,  but  not  the  defcrip- 
tion  of  the  trade  ojr  occupation  of  the 
perfon  againft  whom  the  commiffion 
iffues.      ^  141 

^fcrinjener  i«  comprehended  in  the  v/ords 
tankers,  brokers  zn^faSiwrs^  in  the  fta- 
tnte  of  S  Gco^  2,  eap,  10.  fee,  39,     142 

Rule  as  to  Dividends. 

See  Ride  as  to  Jffignees  being  charged  ixith 
Inter ejl.     132. 

fi^e  Drawers  and  Indorfers  of  Bills ^  &c. 
122. 

6cc  Rule  as  to  Jllonvance  to  Bankrupts.  207. 

Commijfton  fuperfedcd. 

See  Rule  as  to  his  Executors,  or  ivhere  be 
is  one  bimjijf,     100. 

See  Rule  as  to  Ccjls.     138^ 

See  Rule  as  to  Partnerfiip.     13^, 

On  fuperfeding  a  commifficn,  the  court 
jnay  either  dire^l  an  inquiry  before  a 
niafler  of  the  damages  fuilained  by  the 
bankrupt,  or  a  Quantum  damnifcatus 
«pon  an  iffue  at  law,  and  after  da- 
ffa^cs  are  fettled,  may,  iot  xk^  Vitv 


ter  recovery  thereof,  order  the  Inml 
given  by  the  petitioning  creditor  to 
Lord  Chancellor 9  to  be  affigned  to  Ac 
bankrupt.  Page  144 

After  two  dividends,  the  creditors  releaie 
the  bankrupt  of  all  further  demands ; 
he  petitions  to  fuperfede  the  commif- 
ficn, and  for  liberty  to  colled  in  the 
debts  ftill  due  to  the  eflate :  The  bank- 
rupt  admitted  to  fland  in  the  place  of 
the  affignees  to  get  in  the  remainder 
of  the  debts,  but  Lord  Chancellor  would 
not  fuperfede  the  commiffion  for  the 
fake  of  the  bankrupt,  as  it  would  in- 
tirely  defeat  his  certificate.  145 

After  a  commiffion  of  bankruptcy  has 
been,  proceeded  upon  in  the  ufual 
manner,  and  all  the  creditors  have  ac- 
quiefced  in  it,  and  the  whole  com- 
pleatly  finilhed,  the  court  wiJJ  not  fu- 
perfede it,  tho'  the  aft  of  bankruptcy 
committed  before  the  petitioning  cre- 
ditor's debt  arofe  was  of  a  doubtful 
nature,  ihid, 

A  commiffion  fuperfeded,  becaufe  it  if- 
fued  againft  an  infant.  146 

A,  treated  with  /f.  againft  whom  a  com- 
miffion of  bankruptcy  was  awarde«J, 
for  the  purchafe  of  the  equity  of  re- 
demption of  his  eftate  in  mortgage  to 
/",  400/.  fettled  for  the  prrchafe  :  Ar- 
ticles figned,  and  A.  pays  251/.  1  x. 
to  clear  off  the  mortgage,  and  was  to 
pay  150/.  more  on  the  execution  of 
conveyances  :  On  H,^%  refiiiing  to 
compleat  the  porchafe,  or  pay  off  the 
mortgagee,  A.  brought  an  aftion  a* 
gainft  H.  who  was  carried  to  gaol, 
where  he  lay  two  months^^  and  upon 
this  was  declared  a  bankrupt :  H.  ap- 
plies now  to  fuperfede  the  commif- 
fion, on  a  fuggeilion  that  A^z  debt  ii 
not  of  fuch  a  nature  as  intitlet  him  to 
fue  out  a  commiffion.  147 

The  court  doubted  whether  A.  could 
take  out  a  commiffion  on  fuch  a  con^ 
traft,  faying,  the  remedy  ought  to 
have  been  a  bill  for  performance  of  the 
contraft,  and  no  aftion  could  be  main- 
tained ;  and  it  appearing  that  A*  ftnco 
the  iffuing  of  the  commiffion,  had 
taken  an  affignment  of  the  piortgagc* 
he  was  reftrained  from  proceeding  on 
the  commiffion  ;  fer,  as  ftanding  in 
the  place  of  the  mortgagee,  he  could 
Y    VvqU  uU  i:edcemed^  ai^  Ukcwife  com^r 
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pel  a  performance  of  the  contraft,  or 
oblige  A.   to  |«fund  the  251/.    is. 

Page  147 

Rule  as  to  Bankrupt's  Attendance  on  Af- 
Jignees. 

The  attendance  of  the  bankrupt  on  the 
affignees  to  affift  them  in  making  out 
the  accounts  of  his  eftate,  is  confined 
by  the  5  th  of  the  prefent  King  to  the 
42  days,  or  the  enlarged  time  at  moft ; 
but  if  the  aifignees  will  undertake,  for 
the  creditors  under  the  commiffion, 
that  they  ihall  not  arrefl  him,  the 
court  will  order  him  to  attend,  not- 
withftanding  any  rifque  he  may  run 
from  liis  creditors  at  large.  148 

Rule  as  to  an  Apprentice  under  a  Commif- 
fion of  Bankruptcy. 

An  apprentice,  where  his  mailer  becomes 
bankrupt,  fliall  be  admitted  as  a  cre- 
ditor only  upon  the  remaining  fum, 
after  deducing  for  the  time  he  lived 
with  the  bankrupt.  149 

Rule  as  to  difcounting  of  Notes, 

See  Rule  as  to  Dra<wers  and  Indorfers  of 
Bills  of  Exchange, 

A  perfon  who  takes  no  Aore  for  the  dif- 
count  of  notes  than  at  the  rate  of  5  /. 
per  cent,  per  ann,  fhall  prove  the  whole 
amount  of  thofe  notes  under  a  com- 
miffion of  bankruptcy  againll  the  draw- 
er, without  being  obSged  to  deduft 
what  he  received  of  the  indorfer  for 
the  difcount.  150 

The  rule  eflablifhed  by  commiilioners  of 
bankrupts,  that  note  creditors  cannot 
prove  intereft  upon  them,  unlefs  ex- 
preiTed  in  the  body  thereof,  is  a  rea- 
fonable  one,  and  the  court  will  not 
break  through  it.  151 

Rule  as  to  a  petitioning  Creditor, 

Sec  Rule  as  to  bis  Executor ^  or  %uhere  be 
is  one  bimfelf 

The  clerk  of  the  commiffion  caufed  the 
bankrupt  to  be  arretted  at  the  fuit  of 
/.  petitioning  creditor  and  affignee,  in 
the  SherifPs  court  of  London,  for  80 /• 
9nd  afterwards  caufes  another  acUon 


to  be  brought  in  B,  R,  for  t&e  fame 

fum,  and  kept  him  in  cuftody  till  #*. 
had  an  opportunity  of  arreiling  him 
on  the  King's  Bench  a^ion,  and  after- 
wards charges  him  with  another  a&ion 
at  the  fuit  of  one  Wafs\  bankrupt  ap- 
plies to  be  difcharged  from  both  ani- 
ons :  /.  and  W,  directed  by  the  court 
refpedively  to  difcharge  him  out  of 
the  cuftody  of  the  marfhal,  as  the  fame 
attorney  was  concerned  in  both  afti- 
ons,  Fage  15Z 

A  petitioning  creditor  cannot  arreft  a 
bankrupt,  becaufe  a  commiffi<m  is  both 
an  adion,  and  an  execution  in  the  firft 
inflance.  ibid,, 

A  petitioning  creditm'  determines  his 
eledion  by  taking  oat  the  commiffion^ 
and  cannot  fue  the  bankrupt  at  law, 
though  for  a  debt  difiinQ  from  whatiie 
proved.  ^55 

Where  perfbos  refufe  to  j[Ht>ve  debts  un- 
der a  commiffion,  the  barely  being; 
affignees  will  not  determine  their  elec- 
tion, but  they  may  ftill  fue  the  bank- 
rupt at  law.  ibid, 

A  petitioning  credits  has  not  the  fame 
eleftion  as  a  common  creditor ;  for  if 
he  was  to  eleft  to  proceed  at  law,  it 
would  fuperfede  the  commiffion.   154 

See  CommiJJion  fuperfeded. 

Rule  as  to  Notes  inhere  Inierefi  U  nai  ex^ 

preffed. 

Sec  Rule  as  to  dif  counting  •f  Notts  ^  i5o» 

Tbe  Conftruaionoftbe  Statute  of  21  Jac.  i. 
cap.  19.  ivithrefpe^  to  Bankrupts  F of* 
fejfion  of  Goods  after  Affignmna^ 

Affignipent  of  a  fhip  at  fea  for  a  valuable 
coniideration  may  be  good  ag^ft  zi* 
iignees  of  a  bankrupt,  tfao'  bo  pof- 
feffion  is  taken  thereof^  but  if  of  goods 
at  land  otherwife.  154 

Fa'wnee  has  only  a  (pedal  property  in 
goods^  if  not  redeemed  witloa  the 
time.  156 

An  owner  of  hoys  mortgages  them,  and 
after  fo  doing,  is  {xifkxed,  by  the  mort^* 
gagee  to  ufe  them  for  three  years  to- 
gether, and  has  money  lent  ium  opoa 
the  credit  of  being  the  Qwner^  they  are 
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liable  to  be  fold  nnder  a  commi^on ' 
.  of  bankruptcy.  Page  157 

Where  a  creditor  of  a  bankrupt  has  re- 
ceived money  of  him,  and  an  adion  is 
brought  by  the  aflignees  to  recover 
,  back  fuch  money,  they  muft  prove 
fuch  creditor  had  notice  of  the  bank- 
ruptcy when  he  received  the  fame.  ih. 
Where  goods  arc  delivered  to  a  creditor 
after  notice  of  an  aft  of  bankruptcy, 
the  proper  aftion  for  the  affignees  is 
trover,  becaufe  there  is  a  tort  in  de- 
taining, tho'  he  came  rightfully  to  the 
poffeiuon  of  the  goods.  ibid. 

Marriage,  without  a  portion,  is  itfelf  a 
confideration  for  an  agreement*     158 
A  woman's  fortune  falling  fhort  of  the 
Jiufband's  expediations,  is  no  reaibn  for 
fetting  afide  a  marriage  agreement. 

159 

The  claufe  in  21  Jac,  i.  which  fays,  that 
all  goods  in  the  fojjeffion  9/ a  bankrupt, 
ivbereby  be  gains  a  general  credit,  pall 
be  liable   to   bis   creditors,   relates   to 

■  goods  the  bankrupt  has  in  his  own 
right  only.  ibid. 

R,  IV »  and  his  partner  gave  a  bond  to  H, 

.  for  1200/.  and  the  fame  day  by  deed 

afligned  to  H.  or  order,  the  goods  in 

.  two  ihips  then  at  fea,  and  alfo  1 3  bills 
of  lading,  and  policies  of  infurance 
cfbnt^ining  the  faid  goods,  as  a  colla> 
teral  fecunty,  the  latter  indorfcd  to  //. 
the  former  not :  A  bill  brought  by  the 
affignee  of  J^.  IT,  become  a  bankrupt 
for  thefe  goods,  infilling  that  R,  W, 
afted  as  the  vifible  owner  of  the  ihip 
and  cargo,  being  not  put  into  the 
pofleffion  0  f  -^.  and  therefore  the  plain- 
tiff intitled  thereto  for  tlie  benefit  of 
the.  creditors  at  large,  160 

The  court  of  opinion  that  every  thing 
which  could  ihew  a  right  to  the  fhip 
and  cargo  being  delivered  over  to  H, 
R.  fF.  could  no  longer  be  faid  to  have 
the.  order  and  difpofition  of  them,  and 
therefore  not  within  the  meaniag  of 
21  yac,  cap,  l^,  and  confequently //. 
has  a  right  to  retain  the  i\\ip  and  cargo 
^ill  the  principal  fum  of  izooL  and 
intereft  is  fatisfied.  460 

'A.  being  indebte<l  to  B,   aiTigns    over 
^     barges  to  B»  who  fufFcrs  J.  to  keep  the 
pofleffion,  this  is  a  fraud  on  the  credi- 
tors at  larg^j  and  the  barges  may  be 


\ 


feized  under  a  cominii&on  of  bank- 
ruptcy taken  out  afterwards  againii: 
A,  Page  161 

Where  there  Is  an  aflignment  of  an  out- 
ward bound  cargo,  it  is  a  compkaC 
contrad,  tho'  the.  cargo  is  not  deli- 
vered to  the  affignee.  162 

Indorfing  bills  of  fale  does  not  amount  to 
an  affignment,  unlefs  the  goods  are  di- 
refted  to  be  delivered  to  the  affignee. 

ibid. 

Aflignees  under  commiilions  of  bank- 
ruptcy take,  fubjeft  to  all  equitable 
liens  againf);   the    bankrupt  himfelf. 

ibid. 

Aflignments  of  chofes  in  aftion  for  a  va- 
luable confideration,  are  good  againfl 
creditors  under  a  commiffion  of  bank- 
ruptcy, ibid. 

If  a  perfon  advances  money  upon  a  con- 
ditional fale  of  goods,  and  does  not 
iniift  upon  a  delivery  thereof,  he  con-. 
fides  in  the  credit  of  the  vendor,  and 
not  on  any  real  or  particular  fecurity, 
and  ought  to  come  in  under  a  com- 
miflion  of  bankruptcy  againft  the  ven- 
dor, as  much  as  any  other  perfon,  that 
places  a  confidence  in  the  b&nkmpt, 
and  not  on  any  other  fecurity.       165 

The  general  view  of  the  proviiion  now  in 
quellion,  is  to  prevent  traders  from 
gaining  a  delulive  credit  from  a  falfe 
appearance  of  their  circumftances.  1 83 

The  ftatute  of  21  Jac,  i.  cap.  19.  extends 
to  conditional  as  well  as  abfolnte 
fales.  ibid. 

A  Ihare  of  the  partnerfliip  trade,  lie. 
mortgaged  to  a  partner,  muft  be  deli- 
vered, or  it  is  a  deluiive  credit,  and 
falls  within  the  ftatute  of  21  Jac.  i. 
cap.  19.  ibid. 

The  provifions  in  21  Jac.  1.  cap.  i^./ec. 
1 1 .  v/ith  refpevii:  to  legal  interefts,  muft 
be  followed  as  tq  equitable  ones  ;  chofes 
in  aclion  therefore  held  to  be  witliin  the 
meaning  of  the  ad,  and  are  included 
in  the  words  goods  and  chattels,   184 

How  far  partnerftiip  ftock  is  liable  to 
the  debts  of  partners  in  the  firft  place. 
\  ibid^ 

Where  one  partner  lends  money  to  an- 
other partner  generally,  and  it  is  not 
entered  in  the  partnerlhip  books^  he 
does  not  gain  a  ipedfick  lien  upon 
the  ihare  of  the  borrower,  ilid. 

Aperfitt 
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A  perfbn  may  fet  off  a  debt  under  the 
bankrupt  adb,  though  not  relative  to 
the  mutual  credit  between  him  and 
the  bankrupt.  Page  185 

One  Mattheijos  fold  to  one  Flyn  and  Field 
two- thirds  of  500  barrels  of  tar,  at  the 
rate  of  gs.  /^r  barrel,  and  the  other 
.third  he  agreed  (hould  go,  and  be  con- 
figned  to  them  for  fale,  at  his  rifque, 
and  on  his  own  account,  and  that  he 
jhould  be  at  the  charge  of  cartage  and 
porterage,  and  fhipping  of  the  whole. 

ibid. 
Mattheuos  accordingly  caufed  the  tar  to 
be  put  into  a^warehoufe  or  cellar  of 
his  own,  for  the  purpofes  of  the  agree- 
ment ;  Flyn  2ind' Field  at  the  fame  time 
paid  MaftJbe^jus  in  London  bill§  150/. 
the  amount  of  two-thirds,  and  Mat- 
tbeiAJs  made  them  out  a  bill  of  parcels  : 
Matthews  afterwards  becomes  a  bank- 
rupt, and  the  affignees  take  poffeffion 
of  the  tar,  as  they  found  it  remain- 
ing in  his  warehoufe.  ibid. 
This  was  held  not  to  be  within  the  in- 
tent of  2 1  Jac.  I .  cap,  19.  which  meant 
to  guard  againft  leaving  goods  in  the 
pojfejjion,  order  and  di/pojttion  of  bank- 
ruptsy  but  a  mere  temporary  cuftody, 
till  Flyn  and  Field  had  an  opportunity 
of  fhipping  it  off  to  Ireland y  and  that 
they  are  intitlcd  to  two-thirds  of  the 
tar.   .  ibid. 

JRule  as  to  Copyholds  under  a  CommiJJion  of 
Bankruptcy. 

Sec  Drury  v.  Man^  under  Rule  as  to  Af- 
fignees.    95, 

Where  AJpgnees    are  liable  to   the  fame 
Equity  fwith  the  Bankrupt. 

'  ThougJt  the  court  will  favour  creditors, 
yet  it  muft  be  where  tliey  have  a  fu- 
perior  right  to  other  perfons.        188 

'  A  fettlement  after  maniage  good,  if  it 
be  upon  payment  of  money  as  a  por- 
tion, or  a  new  additional  fum,  or  even 
upon  an  agreement  to  pay  money,  if 
afterwards  paid.  190 

-  Where  creditors  can  have  no  remedy  at 

law,  but  muft  come  into  equityi  this 

court  will  make  them  do  equity.     1 9 1 

Though  in  a  conveyance  by  leafe  and  re- 


leafe  the  leafe  is  miffing,  yet  if  a  coh- 
fideration  be  proved,  the  releafc  will 
amount  to  a  covenant  to  Hand  feifed, 

PMge  191 

In  the  cafe  of  voluntary  fettlements  and 
wills,  if  there  is  no  declaration  of  the 
truft  of  a  term,  it  rcfults  to  the  donor; 
otherwife,  where  it  is  a  fettlement  for 
a  valuable  conlideration,  and  in  the 
nature  of  a  contradl  for  the  benefit  of 
a  wife,  and  of  the  iflue.  ihid* 

A  limitation  in  a  fettlement  to  a  huf- 
band  for  life,  to  tiullees  to  prcferve, 
i^c.  to  the  wife  for  life  for  her  jointure, 
and,  after  the  deceafe  of  both,  to  truf- 
tees  for  99  years,  on  fuch  trufts  as 
hereafter  expreffed  ;  and  after  the  de- 
termination of  that  eftate,  to  the  firft 
and  every  other  fon  in  tail :  No  decla- 
ration of  the  ufes  of  the  term.  -The 
court  always  takes  agreements  of  this 
kind  according  to  the  nature  of  the 
agreement,  and  therefore  confider  it 
only  as  a  truft  term  to  attend  the  in- 
heritance, according  to  the  limitations 
in  this  fettlement.  ibid^ 

See  Walker  v.  Burrows,  under  Rule  as  /• 
^AJftgnees.     93. 

See  title  Baron  and  Fcmey  under  Rtile  as 
to  the  PoJJibility  of  the  Wife.     280. 

A  bond  given  to  A.  in  truft  to  fecure  the 
payment  of  an  annuity  of  40/.  dur- 
ing the  joint  lives  of  Sir  Ed-ward 
Smith  and  petitioner,  the  bankrupt'* 
wife ;  he  deliv^s  up  the  bond  upon 
his  laft  examination  ;  ihc  applies  to 
the  court,  and  prays  the  aflignee  may 
deliver  the  bond  to  her  trnftee  ;  and 
that  the  arrears  of  the  annnity,  and 
all  future  payments  may  be  made  to 
her ;  Lord  ChanceUw  ordered  it  ac- 
cordingly. "192 

Where  a  bond  is  given  to  a  truftec  for 
the  benefit  of  a  wife,  and  the  hulband 
becomes  a  bankrupt,  the  aflignees  can- 
not bring  an  adion,  for  by  1  Jac.  i . 
aflignees  can  only  have  the  like  re- 
medy to  recover  a  debt,  as  the  bank- 
rupt himfelf  might  have  had,  the  word 
party  in  the  a6l  being  meant  of  the 
bankrupt.  195 


4  Tahli  of  thi  Principal  MatterU 


The  obiter,  opinion  in  Miles  v.  WilUams 
and  his  wife,  i  Wnup  255.  denied  by 
Lord  Chancellor  to  be  law.     Page  193 

What  is  or  is  not  an  A^  of  Bankruptcy. 

Where  there  is  a  doubt  of  the  bank- 
ruptcy, and  the  bankrupt  is  out  of  the 
kingdom,  the  court  will  not  fuperfede 
the  commifiion  upon  petition,  but 
fend  it  to  trial :  But  where  the  bank- 
rupt is  at  home,  the  court  will  fend 
it  back  to  the  commiiConers,  to  con- 
£der  if,  oir  the  evidence,  they  can 
dedaxe  min  a  bankrupt  or  not.  ibid, 
Abfconding  to  avoid  an  attachment,  up- 
on an  award  for  non-delivery  of  goods 
purfuant  to  an  award,  is  not  an  a6l  of 
bankruptcy  within  the  ftatute  oijac* 
I.  eap.  15.  but  it  muil  be  a  departing 
from  the  dwelling-houfe  to  avoid  the 
payment  of  ajuA  debt,  and  not  the 
delivery  of  goods,  for  that  is  a  duty 
only.  196 

A  commiffion  of  bankruptcy  taken  out 
againft  the  petitioner,  who  infijds,  that, 
as  he  is  a  clergj'man,  he  ^  not  liable 
to  become  a  bankrupt  within  the  in- 
tent of  any  of  tlie  bankrupt  flatutes : 
Lord  Chancellor  would  not  fuperfede 
the  commiffion,  or  dired  an  iiTue,  but 
left  the  petitioner  to  his  afition  at  law. 

ibid. 
The  ftatute  of  zvH.  8.  will  not  exempt 
a  clergyman  from  being  a  bankrupt, 
for  he  cannot  take  advantage  of  the 
breach  of  one  law,  to  excufe  him  from 
the  breach  of  another.  1 99 

Smuggling,  tho'  contrary  to  an  ad  of 
parliament,  is  ftill  a  trading  within 
the  meaning  of  the  bankrupt  ads,  and 
fuch  perfons  liable  to  a  commiffion,.  ib. 
A  bargain  or  contraft.made  by  a  parfon, 
contrary  to  the  ftatute  of  21  if.  8. 
fee.  5.  is  void,  as  to  himfelf  only,  and 
he  alone  is  liable  to  the  penalty  of  the 
ad.  ibid. 

If  a  bankrupt  has  an  objedion  to  a  quef- 
tion,  he  mull  demur  to  the  interroga- 
tories, and  the  court  will  judge  of  it, 
upon  a  petition  ;  or  if  he  refufes  to  an- 
fwer  any  queftion,  and  the  commif- 
fioners  commit  him,  and  the  delin- 
quent brings  an  habeas  corpttSy  the  quef- 
tion muft  be  fet  forth  particularly  in 
ihc  return  to  the  haheas  corpus ^  that  the 
judges  may  judge  Viktxh^  iX.  vi^\acw' 
ftl  ornot*  i^ 


\ 


Ecclefiaflical  efUtes  may  be  taken  in  exe- 
cution, and  upon  a  fequedration  like* 
wife,  and  the  method  which  v&  taken 
in  executions  and  fequellrations  may 
be  followed  upon  a  commiffion  of 
bankruptcy.  Page  200 

A  peer  or  a  meniber  of  the  houfe  of  com- 
mons, if  they  will  trade,  are  liable  to 
a  commiiTion  of  bankruptcy,  other- 
wife  as  to  infants.  201 

A  perfon's  denying  himfelf  to  a  creditor 
who  calls  at  eleven  o'clock  at  night,  is 
no  ad  of  bankruptcy,  for  it  cannot  be 

.  faid  to  be  done  nmth  an  intent  to  defraud 
his  creditors,  which  is  the  ingredient 
the  ads  of  parliament  require  to  make 
a  man  a  bankrupt.  ibid. 

Rule  as  to  Sales  before  CommzJ/loners. 

Advertifements  in  cafes  of  fales  before 
commiffioners  of  bankrupts  ihould  not 
be  general  only,  for  a  meeting,  in  or- 
der to  fell  a  bankrupt's  e£te,  but 
ought  to  name  the  hour  as  mafiers  do, 
and  after  the  time  expired,  if  conmiif- 
iioners  are  not  gone,  ihould  admit  a 
better  bidder,  in  order  to  give  cre- 
ditors as  great  fatisfadion  for  their  lofs 
as  poflible.  20a 

Rule  as  to  Examinations  taken,  before  CoM" 
mijjioners^ 

An  order  had  been  obtained  to  read  inter 
alia  the  examinations  of  Margaret 
Lingoody  taken  before  the  commiffion- 
ers  under  Thomas  Lingood^s  bankrupt- 
cy. They  cannot  be  read,  unlefs 
proved  in  the  caufe  that  there  were 
fuch  examinations  taken  before  the 
commiflioners ;  for  the  proceedings  in 
a  commiffion  of  bankruptcy  againft 
Thomas  are,  as  to  Margaret,  res  inter 
alios  a^a.  203 

A  will  cannot  be  proved  by  an  examina- 
tion of  witneiTes  i;i*vdvoc£,  for  the  de* 
fendant  has  a  right  to  a  crofs  examina* 
tion  of  plaintiffs  witnefles.  ibid. 

An  order  to  read  the  proceedings  in  one 
caufe,  in  another,  mu£L  be  between  the 
fame  parties.  104 

Where  one  defendant  is  chaiged  with  a 
fraud,  his  depofition  cannot  be  read 
for  another,  as  it  may  tend  to  ezcoit 
him  with  regard  to  his  own  co^  ibid. 

Uri 
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Zord  Ctancellor,  on  a  former  application, 
limited  the  examination  of  a  bank- 
rupt's morfier  before  the  commiffion- 
cr?  to  her  fon's  trading  only,  but  upon 
a  fecond  application  refufed  to  reftrain 
the  commiffioners  from  afking  her  any 
queftions,  or  inquiring  into  any  cir- 
cumftances  which  may  mak;e  him  a 
trader.  Page  204 

His  lordfhip  would  not  make  ah  order 
that  the  mother  fhould  have  counfel 
upon  her  examination,  becaufe  it  might 
be  made  a  precedent  in  other  commif- 
£ons,  and  he  thought  an  inconveni- 
ence Would  arifc,  if  allowed  in  every 
cafe.  205 

A  perfon,  inftead  of  attending  commif- 
fioners, petitioned  that  he  might  be 
examined  upon  interrogatories,  and 
have  a  copy  thereof,  and  a  month's 
time  to  prepare  himfelf,  and  that  the 
commiffioners  may  be  reftrained  from 
afking  him  particular  queftions  in  his 
bufmefs  of  a  banker.  /^/V. 

Lord  CbanceUor  will  not  reftrain  commif- 
fioners in  their  examinations,  as  it 
would  be  attended  with  expence,  and 
an  inconvenience  arife  from  applica- 
tions of  this  kind.  ibid. 

The  bare  exchanging  of  notes  with  a 
bankrupt,  or  giving  money  for  banlc 
notes,  cannot  aiFeft  him  as  a  trader 
with  that  bankrupt.  206 

Who  are  liable  to  Bankruptcy^ 

Pawnbrokers  within  the  ftatutes  of  bank- 
rupts, and  feem  particularly  included 
in  the  general  word  brokers y  in  the  39  th 
feftion  of  the  5  th  of  Geo,  2.  and  fo  is  a 
publick  officer,  as  an  excifeman,  if  he 
will  trade.  ibid. 

The  daughter  of  a  freeman  of  London^  if 
file  trades  fcparately  from  herhufband, 
may  be  a  bankrupt.  ibid. 

Sec  Crifp,  under  Rule  as  to  Partnerjhip. 

See  Meymotf  under  IFhat  is  or  is  not  an 
Ja  of  Bankruptcy. 

See  Ricbard/on  v.  Bradjbavj^  under  If  bat 
is  a  irdding  to  ntakt  a  Man  a  Bank' 
rmpt^ 


See  William/on,    under    Rule    as  t9  th$^ 
Certificate  of  a  Bankrupts 

Rule  as  to  a  Bankrupt's  Allouuance. 

A  bankrupt  is  not  in  titled  to  his  allow- 
ance till  he  has  had  his  certificate. 

Page  207 

A  bankrupt's  allowance  under  the  aft  of 
parliament  is  a  vefted  intereft,  and,  if 
he  dies,  will  go  to  his  reprefentative. 

208 

Bankrupts  are  not  intitled  to  their  allow- 
ance under  the  5  th  of  the  prefcnt  king, 
till  a  final  dividend  is  made,  for  it  can- 
not be  feen  before,  whether  they  will 
be  intitled  to  any  allowance  at  alK  ib. 

Upon  an  afiidavitofa  creditor,  that  he 
has  not  read  die  Gazette,  he  will  be  ad- 
mitted to  prove  his  debt,  fo  as  not  to 
difturb  a  former  dividend;  nor  can 
commiffioners  proceed  to  make  a  fe- 
cond till  he  is  brought  Up  equal  to  • 
the  creditors  under  the  firft, '        209 

The^  reprefentative  of  a  bankrupt  who 
had,  in  his  life-time,  divided  10/.  ih 
the  pound,  is,  as  ftanding  in  his  place, 
intitled  to  the  allowance.  ibid. 

Rule  as  to  Solicitors  in  Bankrupt  Cafes, 

The  court  cannot,  upon  petition,  make 
the  clerk  of  the  commiffion  pay  cofts  of 
fuit,  for  not  attending  to  give  evidence 
at  a  trial,  by  reafon  of  which  the 
bankrupt  was  acquitted,  for  the  re- 
medy lies  at  law.  /^/y. 

Where  a  folicitor  carries  on  fuits  for  an 
aflrgnee,  without  the  authority  of  the 
majority  in  value  of  the  creditors,  the 
eftate  of  the  bankrupt  is  not  liable  to 
his  bill  for  fuch  fuits.  210 

Rule  as  fo  tbe  Sale  of  Offices  under  a  Ccm^ 
mijjion  of  Bankruptcy .    ' 

One  Ricbardfon,  in  1746,  purchaied  the 
office  of  the  under  marfiial  of  the  city 
of  London  for  900/.  a  falary  annexed 
to  it  of  60/.  half  yearly,  and  a  freedom 
of  the  faid  city,  worth  annusilly  ±5  /. 
his  cfiefts,  under  a  commiffion  of  bank- 
ruptcy, not  amounting  to  5  /.  in  the 
f>ound;  the  affignccs  applied  to  the 
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Lord  Mayor  and  court  of  aldermen  for 
liberty  to  fell  the  bankrupt's  oiHce, 
but  he  being  prefent  in  court,  and 
refufing  to  confent,  they  declared  that 
they  could  not  alienate  it  without  his 
cooTent.  Page  210 

An  application  to  the  court  here,  that  the 
office  may  be  forthwith  fold  ;  and  that 
the  lord  mayor,  i^c.  may  be  indem- 
ni^ed  in  accepting  fuch  alienation  on 
die  aHignees  paying  the  ufual  alien- 
ation fine :  Lord  Chancellor  of  opinion, 
that  affignees  might,  by  anticipation, 
lell  this  ofHce  of  under  marfhal,  and 
that  it  is  not  within  the  ftatute  of  Ed- 
muirdS.  as  it  doth  not  concern  the  ad- 
miniflration  of  juftice.  i^id. 

The  office  of  feijeant  at  mace  is  not  fale- 
able,  as  it  concerns  the  execution  of 
jufticc :  The  fame  as  to  a  fworn  clerk 
in  the  fix  clerks  office.  2 1 2 

The  office  of  under  marflial  is  clearly 
within  the  defcription  of  the  34  ^  35 
Hen.  8.  caf.  4.  and  13  £//«•  caf.  7. 

ibid. 

An  office  quam  diufe  bene  gefferit^  is  an 
office  for  life*  213 

Where  a  bankrupt  ii  an  executor  and 
refiduary  legatee,  and  has  paid  the 
debts,  and  particular  legacies  out  of 
part  of  the  afTets,  if  he  refuff  s  to  col- 
led in  the  reft,  notwithftanding  the 
affignees  have  not  the  legal  intcrcft 
-v^^uiA  in  them,  the  court  would  affift 
them  to  get  in  the  remainder,  in  the 
name  of  the  executor.  ibid. 

If  an  officer  of  the  army  Ihould  become 
a  bankrupt,  the  court  would  lay  their 
hands  upon  his  falary,  for  the  benefit 
of  hk  creditors.  214 

A  bankrupt,  being  under  marfhal  of  the 
city  of  London^  and  refufing  to  furren- 
der  his  office,  the  affignees  obtained  an 
order  for  difpofing  of  the  office,  B. 
agrees  with  the  affignees  for  the  pur- 
chafe  of  the  office  at  850/.  and  on  the 
17th  of  03ober,  1749,  B.  was  pre- 
fented  to  the  court  of  lord  mayor,  ^r. 
who  approved  of  him,  and  were  ready 
to  take  the  bankrupt's  furrender,  but 
he  refufing,  was  ordered  by  Lord 
Chancellor  to  be  committed  for  his  con- 
tempt, and  thereupon  abfconded.  215 

An  application  to  the  court  to  order  the 
court  of  lord  mayor,  ^c*  to  admit  B. 


in  the  room  of  the  bankrupt.  Leri 
Chancellor  would  not  make  an  order 
upon  the  lord  mayor,  ^c.  to  admits, 
as  it  was  intirely  diicretionary  in  them, 
but  recommended  it  to  the  lord  mayor, 
lie,  upon  the  bankrupt's  non-attend- 
ance, by  which  his  office  was  forfeited, 
to  difmifs  him,  and  admit  B.  PageUp 
Where  the  legal  intereft  of  a  copyhold  if 
in  one,  and  the  equitable  intereft  in 
another,  the  court  can  order  the  truf- 
tee  to  furrender,  though  ceftuique  truJI 
refufes.  ihid. 

What  Jhall  or  Jhall  noe  he  /aid  to  be  a 
Bankrupt^!  Efiate. 

See  Brown  v.  Heat^cote,  under  The  Con^ 
ftrudion  of  the  Statute  of  21  Jac.  i. 
cap.  19.  ixiith  re/peS  to  BaiUruft's 
PoJJeJJion  of  Goods  after  Affigvment, 

See  Flyn  and  Field,,  under  the  fame  Di- 
vifion. 

Where  there  is  a  Truft  for  a  BanhntbtU 

Wife. 
See  Greenanuay.     See  Groome.     %tt  Mi* 
chell,  under  Contingent  Debts. 

See  Walker  v.  Burroughs,   under  Rule  as 
to  Affignees, 

See  Grey  v.  Kentijh,  title  Baron  and 
Feme,  under  RtUe  as  to  a  Poffihility  of 
the  Wife. 

What  is  a  Trading  to  make  a  man  a  Bank- 
rupt. 

See  Hfghmore  v.  Molloy,  and  CarringtoH, 
under  Who  are  liable  to  Bankruptcy. 

See  Meymoti  under  What  is,  or  is  not,  oi 
As  of  Bankruptcy. 

Sec  Richardfon  \.  Bradfha^w  l^  aP,  un- 
der Rule  as  to  Draivers  and  Indorjm 
of  Bills,  &c. 

Bankers  having  taken  upon  them  to  ad 
as  fcriveners,  made  it  neceflary  for 
the  legiflature  in  the  5  th  of  Geo.i. 
to  add  bankers,  as  being  liable  to 
commiffions  of  bankruptcy.  21 S 

A  pcrfon 


4  Table  of  the  Principal  MaUert. 


A  pcrfon  ading  as  a  banker  will  be  con- 
fidered  as  one  though  he  does  not  keep 
an  open  ihop.  Page  2 1 8 

A  commiflion  of  bankruptcy  is  as  much 
ex  dfbito  juftitia  as  a  writ,  and  no  in- 
ilance  where  the  court  fuperfedes  it, 
without  diredling  an  iflue,  unlefs  it  ap- 
pears to  be  taken  out  fraudulently  or 
vexatioufly,  ibid. 

Rule  as  to  A^s  of  Parliament  relating  to 
^  Bankrupts. 

See  Burchell,  under  Tbe  Conftri^on  of  the 
repealing  Claufe  of  the  \  oth  of^uein  Anne', 

See  Lingoody  under  the  Divifion,  Rule  as 
to  a  Certificate  from  CommiJJioners  to  a 
Judge. 

See  Walker  v,  BurroiAJs,  under  Rule  as  to 
AJJignees. 

What  is,  or  is  uof,  an  Ele^ion  to  abide  under 
a  commijjion. 

An  aflignee,  upon  refunding  what  he  had 
received  under  two  dividends,  allowed 
to  make  his  eledion  to  proceed  at  law 
againft  the  bankrupt.  219 

The  old  laws  confidered  bankrupts  as 
fraudulent  infolvents,  but  the  more 
modern  as  unfortunate  ones,  and  upon 
thefe  late  ftatutes  have  the  applications 
been  made  to  compel  creditors  who 
proceed  in  a  double  way  to  make  their 
elef^ion.  ibid. 

The  reafon  why  fuch  creditor  who  eleds 
to  proceed  at  law,  ihall  ftill  be  allowed 
to  affent  or  difTent  to  the  bankrupt's 
certificate,  is  to  make  the  remedy 
againfl  the  perfon  eifedual.  220 

jSec  Ward^  See  Leaves,  under  Rule  as  to 
a  petitioning  Creditor. 

Notwithilanding  a  creditor  vnder  a  com- 
mifnon  of  bankruptcy  eledb  to  proceed 
at  law  jie  may  fliil  aifent  or  diifent  to 

the  ccr^ii'c^;^c.  ihid. 

Wht  r c  t'.  p<  r/:)Ti  CiiufHs  himfelf  an  afiignee, 
.   i  r  .^^  d  c  u  b  I  fu  I  vv J)  e  th  er  tiiis  is  not  making 
o.r.  Jc.'iion  tcf  proceed  under  the  com- 
.^'.iffior.  i    bu'  on  hii.  eleding  in  court 
hj  pi'^j'jccd  JLi  iaw^  Jiii  loidihip  made 


an  order  that  he  fhould  be  difcharged 
as  a  creditor  under  the  commiflion. 

Page  zz  I 

Rule  as  to  Profecutions  againft  a  Bankrupt 
for  felony  in  not  furrendering  bimfelf 

One  Wood  applies  for  «n  order  upon  com- 
miffioncrs,  to  admit  him  a  creditor  for 
2 1  /.  upon  a  note,  and  that  the  clerk 
of  the  commiiSon  may  be  direded  to 
attend  at  the  Old  Bailey  y  with  the  pro- 
ceedings upon  a  profecution  againft  the 
bankrupt  for  felony,  in  not  furrender- 
ing himfelf  according  to  the  directions 
of  the  ad^  of  parliament,  ibid. 

As  Wood  has  not  yet  proved  his  debt,  if 
not  made  out  to  the  fatisfadtion  of  the 
commiffioners,  it  may  be  rejeded ;  and 
Lord  Chancellor  ixiAy  thatnotwithftand- 
ing  fuch  a  profecution  may  be  carried 
on  by  a  perfon  who  is  not  a  creditor, 
yet,  by  the  words  of  the  aft  of  parlia- 
ment, it  looked  as  if  the  legiilature  in- 
tended there  fhould  be  a  concurrence 
of  the  creditors  under  the  commiffion  ; 
and  that  as  this  is  a  penal  law,  a  court 
of  equity  will  not  lend  its  aid  to  fuch 
a  profecution,  by  ordering  the  clerk  to 
attend  with  the  proceedings  at  the  Old 
Bailey;  p.nd  therefore  he  would  not 
grant  the  petition.  ibid. 

Where  a  bankrupt  did  not  furrender  him- 
felf in  due  time,  if  there  did  not  ap- 
pear to  be  any  intention  of  defrauding  . 
his  creditors.  Lord  Macclesfield,  in  fe- 
veralinflances,  fuperfeded  the  commii^ 
fion  in  order  to  preventy«f^  a  profecu- 
tion, 222 

Rule  as  to  contingent  Creditors  in  refpeS  t§ 
Diindends^ 

See  Groome,  See  Michell,  under  Contin" 
gent  Debts. 

Rule  as  to  mutual  Debts  and  Creditu 

See  Bromely  v.  Coodere,  under  Ruk  as  t^ 
the  Certificate  of  a  bankrupt.     , 

See  Gromue,  ander  Ccnttngeiu  Debts. 
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A  packer  mty  retain  goods  till  he  is  paid 
the  price  of  packing,  and  if  he  has  an- 
other debt  due  to  him  from  the  fame 
peribn,  the  goods  fhall  not  be  taken 
from  him  till  he  b  paid  the  whole> 
notwithibmding  the  debtor  is  become  a 
bankrupt.  Page  228 

TTherc  have  been  many  cafes  to  which  the 
daufe  relating  to  mutual  credit  has 
been  extended,  where  neither  ^n  adion 
of  accoimt  would  lye,  nor  could  the 
ooitrt  of  chancery  decree  one,         229 

If  utoal  credit  is  not  confined  to  pecuniary 
demands  only,  but  if  a  man  has  goods 
in  his  hands  belong^g  to  a  debtor,  it 
fltall  be  con£dered  as  fuch.  i^d. 

See  £illoM  ▼•  Hide,  nnder  RuU  as  to 
Drawtrs  and  ludwfers  of  Bills,  Sec* 

A  creditor  againft  the  bankrupt  for  100/. 
and  10/.  and  a  debtor  to  him  upon 
bond  for  340/.  payable  on  the  fourth 
•f  March  1756.  with  lawful  intereft, 
applies  that  he  may  fet  oifhis  demand 
of  I  loA  againft  the  principal  and  in- 
tereft due  on  the  bond  as  far  as  it  will 
go,  and  not  be  obliged  to  prove  his 
debt  nnder  the  commiflion,  and  take 
a  dividend  upon  it  only.  230 

This  is  not  in  fbidncfs  a  mutual  debt, 
and  yet  it  is  a  mutual  credit,  for  the 
bankrupt  gives  a  credit  to  the  petitioner 
in  confijieration  of  the  bond,  though 
payable  at  a  future  day,  and  he  gives 
the  bankrupt  credit  for  the  debt  he  owes 
liim  upon  fimple  contra^b,  and  therefore 
within  the  equity  of  5  Geo,  3.  An  ac- 
count direded  by  the  court  to  be 
taken  between  the  petitioner  and  the 
bankrupt,  and  the  balance  only  to  be 
paid  to  the  aflignees.  Hid. 

^.  lends  a  fum  of  money  to  one  partner 
on  his  own  fecurity,  he  lends  the  fame 
to  the  partnerfliip  trade ;  a  joint  com- 
miflion is  taken  out ;  A.  ftiall  not  come 
in  as  a  creditor  upon  the  joint  eftate  of 
the  bankrupts  immediately  and  dired- 
ly  with  the  reft  of  the  partnerihip  cre- 
ditors, bnt  by  way  of  drcnity  he  jb  in- 
titled,  as  ftanding  in  the  place  of  that 
partner  who  has  paid  the  money  to  the 
nfe  of  the  partnerihip  trade.  225 

Habere  one  paitner  takes  out  more  mo- 


ney from  the  partnerihip  fiock  than  Bit 
ihare  amounted  to,  the  other  has  a 
right  to  come  upon  the  feparatc  efbite 
of  that  partner  fro  tmnto.         Page  225 

Two  partners  agree  to  borrow  a  fnm  of 
money,  but  one  only  gives  a  bond,  and 
the  other  only  a  witnefs  to  it,  the  mo- 
ney afterwards  entered  in  the  cafli  book 
of  the  partnerihip ;  a  joint  commiffion 
taken  out,  obligee  is  intitled  to  be  ad- 
mitted a  creditor,  iM. 

Joint  creditors,  where  there  are  no  fepa- 
rate,  may  exhauft  both  the  joint  and 
fcpami^  eftate ;  but  where  there  are 
both  joint  and  Separate  creditors,  the 
joint  eftate  ihall  be  applied  to  the  fatis- 
fadion  of  the  joint,  and  the  (eparate 
eftate  to  the  fatisfadion  of  the  feparate 
creditors.  -  227 

If  there  be  a  furplus  of  the  feparatc  eftate, 
the  joint  creditors  are  intitled  to  it,  for 
a  bankrupt  has  no  right  to  any  thing 
till  they  are  fully  fatisfied.  228 

Dumas  and  others,  the  petitioners,  drew 
bills  of  exchange  on  Jullian  and  fon  for 
1 1 1 5  /.  and  undertook  to  make  remit- 
tances to  pay  the  fame,  and  at  the 
fame  time  acquainted  them  that  thefe 
bills  were  for  the  proper  account  of 
the  petitioners  houfe  at  Cadiz,,  andde- 
fired  the  Jullians  would  keep  a  diftind 

•  account,  and  diftinguilh  fuch  new  ac- 
count by  the  letter  G,  being  the  ini- 
tial letter  of  the  firft  partner's  name  at 
Cadiz:  Bills  drawn  oh-  Vanneck  and 
company  in  London  to  the  amount  of 
1 146  /.  1 1  J.  11^,  remitted  accordingly. 
The  Jullians  by  letter  acknowledge  the 
receipt  thereof,  and  promife  petitioners 
to  give  credit  in  their  own  account  G. 
Jetllian  the  father  died  the  25th  of//- 
bruary  laft.  The  day  before  the  foa 
ftopped  payment,  he  got  two  of  thefe 
remittances  difcounted  for  566  A  iii. 
1 1  d.  232 

On  the  20th  of  March  a  commiffion  of 
bankruptcy  iftued  againft  Jullian  the 
(on;  Dumas,  &c,  prefer  their  petition^ 
and  pray  that  the  aflignees  may  be  di- 
reded to  deliver  to  3iem  the  feveral 
billsof  1 146/.  1 1  /.  1 1  i/.or  pay  the  full 
value.  Lord  Chancellor  of  opinion  the 
fpeci£ck  bills  amounting  to  5  80  A  ought 
to  be  delivered  by  the  ^gnees  ofjul- 
Han  to  the  petiMners ;   At  to  thofe 

which 
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'  \vhlch  were  difcounted,  the  petitioners 
waived  their  claim.  Page  232 

^Kt  rule  of  equality  under  commiflions  of 
bankruptcy  extends  only  to  his  own  ef- 
tate ;  otherwife  where  the  mattert  in 
queftion.are  not  relative  to  his  eflate  in 
law  or  equity.  233 

"Where  goods  configned  to  a  factor  conti- 
nue in  fpecie,  and  are  found  in  his  hands 
at  the  time  of  his  bankruptcy,  the  pfiil- 
cipal  is  intitled  to  them,  and  not  the 
creditors  at  large.  ibid. 

Where  goods  fo  configned  are  fold  j  and  the 
factors  took  notes  inftead  of  money,  the 
principal  intitled  to  the  notes.       ibid. 

A  perfon  who  repairs  a  Ihip,  has  no  fpeci- 
fick  lien  if  delivered  to  the  bankrupt ; 
if  repaired  in  a  foreign  port,  whilft  out 
upon  a  voyage,  it  would  have  been 
otherwife.  Direded  to  prove  the  debt 
for  repairs  under  the  commiilion.  ibid. 

In  March  laftacommiflionofbanlcruptcy 
iffued  againft  Mathews  \  at  the  time  he 
became  a  bankrupt  he  was  indebted  to 
Mr.  Ockenden'in  286/,  7/.  10^.  for  grind- 
ing of  com,  who  had  in  his  cuftody  36 
loads  and  3  bulhels  of  wheat,  belonging 
to  the  bankrupt,  part  ground  and  part 
grinding,  beiides  a  great  number  of 
^cks ;  1 6/.  5  J.  due  to  him  for  grinding 
the  corn,  which  was  in  his  hands  at  the 
timeJlfo/it^wj  became  a  bankrupt.  The 
wheat  fold  by  the  aflignees  by  agree- 
ment between  them  and  Ocktnden,  with- 
out prejudice  to  his  claim,  who  applied 
by  petition  to  be  paid  his  whole  debt  out 
of  the  money  ari&ng  by  the  fale. 

Lord  Chancellor  of  opinion  Ockenden  had  no 
fpecifick  lien  upon  the  corn  and  facks, 
but  a  particular  one  only/r«  tanto  as  is 
due  for  grinding  the  corn  in  his  hands, 
and  that  the  loads  of  wheat,  (^<*.  be- 
longed to  the  ailignees.  235 

Where  A,  borrows  afum  of  money  on  the 
pawn  of  jewels^  and  further  fums  after- 
wards upon  his  note,  the  executor  of  J, 
Ihail  not  redeenl  the  j  ewels,  without  pay- 
ing the  money  due  on  the  notes,     236 

The  cafe  between  clothiers  and  dyers,  and 
clothiers  and  packers,  are  different  from 
the  prefent,  it  being  always  cuftomary 
for  them  to  make  up  their  accounts  by 
giving  mutual  credit ;  the  dyer,  fbrin- 
ftance^  on  one  hand  for  work  done,  and 
the  clothier  for  his  cloth*  ibid* 

Vol.  I. 


Courts  of  equity  go  rib  farthef-  tha'il  coor^si 
of  law,  in  the  cafes  of  a/et-offw^n  th^ 
ad  relating  to  inutual  credit.  Fagez^j 

Whether  a  bankrupt  during  his  Tim  of  Pri* 
'vilegt  may  be  taken  by  his  BaiL     ^ 

Fe/cie,  a  IherifF's  officer,  and  bail  for  the 
petitioner,  a  bankrupt,  takes  himawa^ 
during  the  time  of  his  lafl  examination^ 
and  furrendefs  him  in  difcharge  of  his 
bail ;  he  prays  to  be  difcharged  out  of* 
cuftody,  and  that  Fe/cie  may  bocenfured 
for  a  contempt  of  the  court.  Lord 
Chaiicillor  inclined  to  thinks  that  the 
bail's  taking  the  principal  coming  to  a 
court  of  juftice  to  btf  examined,  has  ne-*- 
ver  been  determined  to  be  a  contempt 
of  the  court,  provided  they  bring  him 
t:i  be  examined  by  that  court,  and  thcre^ 
fore  difmiffed  the  petition^  but  without 
prejudice  to  the  bankrupt's  application 
to  the  court  of  King's  Bench.         238 

The  taking  of  a  bankrupt  by  his  bail  is  not 
a  contravention  of  the  Jth  of  the  pre- 
fent Kingi  for  the  force  of  the  claufei 
in  that  ad  is  drrefts  by  creditors  \  and 
bail  are  no  creditors  till  damnified,  and 
therefore  nOt  within  the  defcription. 

In  the  language  of  the  court,  the  bail  zxt 
the  gaolers  of  the  prii^cipali  and  upon 
this  notion  of  law  may  arreft  him  on  a 
Sunday,  as  he  has  his  liberty  only  hf 
the  indulgence  of  the  bail.  239 

Rule  as  to  a  Certificate  from  CtmmiJJtontrs 
to  a  Judge, 

Lingood  being  declared  a  bankrupt^  and 
the  three  fittings  at  Guildhall  2A\tr\\ztdn 
thecommiilioners  upon  the  examination 
of  witnelfes  in  the  intermediate  time^ 
finding  that  he  was  removing  and  con- 
<:caling  his  efi'e^s,  fummoned  him  to 
appear  before  them  the  next  day  from 
the  date  ti  the  fummon^,  and  on  his 
refufing  to  come,  certified  this  faft  to 
Mr.  Juftice  Chappie^  who  committed 
him  to  Ne*wgate,  and  oh  the  keeper's 
fending  notice  thereof  to  the  commif> 
fioners,  they  brought  him  before  them 
upon  their  own  warrant,  and  on  his  rt* 
fixfing  to  be  examined,  re<:ommitted 
him  to  He^xgate* 

Lr«f0tf^petitioned  to  be  difcharged,  asbf*^ 
ing  illegally  'Committed :  the  court  of 

U    tt  OJp^SO^Ai^. 
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opinion  the  certificate  is  purfuant  to  the 
powers  given  to  commiiiioners  under 
the  ftatates  of  bankraptcy,  and  that 
where  they  have  full  evidence  of  his  in- 
tention to  fecrete  his  effeds,  they  may 
examine  him  in  the  intermediate  time, 
between  the  declaration  of  bankruptcy 
and  the  fittings  at  GuildbalL   Pagi  240 

An  arbitration  bond  is  a  debt  at  law,  and 
binds  the  parties  till  fet  afide  for  cor- 
ruption or  partiality,  and  is  alfo  a  fuf- 
£cient  debt  to  fupport  a  commiifion  of 
bankruptcy.  241 

The  court  will  not  fuperfede  a  commiilion, 
or  direfl  an  ifTue,  upon  a  general  affida- 
vit of  the  bankrupt  that  he  is  not  one, 
for  he  ought  to  give  a  particular  anfwer 
to  the  fafb  charged  in  the  depofltions 
taken  before  the  commiffioners,  but 
will  leave  him  to  bring  a  habeas  corpus ^ 
if  he  thinks  proper.  ibid. 

Where  aperfon  apprehends  he  is  aggrieved 
by  a  commitment  of  commiiiioners  of 
bankrupt,  the  ready  way  is  to  fue  out  a 
habeas  corpus ^  that  the  legality  thereof 
may  be  determined  by  the  judges  of 
the  common  law.  242 

The  old  ads  of  parliament  confidered  a 
bankrupt  as  a  criminal,  and  commif- 
fioners  might  at  their  difcretion  impri- 
fon  him  ;  but  though  the  rigour  of  the 
law  is  taken  away  as  to  his  perfon,  the 
power  of  examining  ftill  remains,  and 
a  greater  punifhment  is  inflided ;  If  he 
docs  not  furrender,  it  is  felony  without 
bene  fit  of  clergy.  ibid. 

The  judge,  upon  the  bare  certificate  of 
commiiiioners  that  a  bankrupt  refufed 
to  attend,  though  the  caufe  of  fum- 
moning  was  not  mentioned,  is  obliged 
to  commit  him.  ibid. 

Tb.  EffeStofAcquiffcenceundera  CommiJJion, 

See  De/anthum,    under  Commijpon  fuper- 
Jeded. 

Rule  as  to  Debts  carrying  Intereft  under  a 
CommiJIton  of  Bankruptcy, 

Sec  Marlar,  under  Rule  as  to  difcounting 
Notes. 

See  Brmlff  v.  Goodere,  nnder  Rule  as  to 
tff^  Qertifica!:. 


On  the  loth  of  Jfril  1744  it  was  rcfened 
to  a  Mailer  to  fettle  what  was  due  to  the 
creditors  under  the  commiffion  <Mfbank' 
ruptcy  ^gzm&Rooie,  and  upon  payment 
by  the  bankrupt,  the  commiffion  was  to 
be  fuperfeded.  The  bankrupt  offered 
to  pay  what  was  reported  due,  bat  the 
creditors  iniifting  upon  intereil  likewife, 
from  the  date  of  the  Mailer's  report, 
the  court  faid  that  the  creditors  here 
are  equally  intitled  (as  if  they  were  in 
the  common  caie  of  a  reference  to  a 
Mailer  in  a  caufe,  to  ilate  what  is  due 
for  principal  and  intereil)  to  be  paid 
intereil  from  the  time  of  the  Maker's  re- 
port, when  the  fums  due  arc  liqui-. 
dated ;  and  the  bankrupt  was  ordmd 
to  pay  accordingly.  Page  2/^ 

Rule  as  to  Principals  and  their  Favors. 

Where  agents  abroad  are  in  difbnrfe  for 
their  principal,  and,  upon  being  doubt- 
ful of  his  circumilances,  make  bills  of 
lading  to  their  own  order  indoried  in 
blank,  notwithilanding  thefe  bills  of 
lading  come  to  the  principal's  hands, 
yet  if  the  agent's  partner  in  London 
writes  them  word  that  their  principalis 
become  bankrupt,  and  deiires  them  to 
fend  the  bills  of  lading,  and  an  order 
to  the  captain  to  deliver  the  goods  to 
him,  he  may  retain  them  for  himfelf 
and  company,  againil  the  ai&gnees  un- 
der the  commiffion  till  paid,  and  reim- 
burfed  fo  much  as  the  partnerihip  is  in 
advance.  245 

A  fador  who  fells  goods  for  a  prindpai, 
may  bring  an  adion  in  the  name  of  the 
principal  againft  the  vendee,  and  make 
himfelf  a  witnefs  ;  or  a  vendor  of  goods 
to  a  factor,  for  the  ufe  of  his  principal, 
may  maintain  an  action  againil  the 
principal,  and  the  fa£lor  be  a  witoeis 
for  the  vendor.  248 

If  goods  are  delivered  to  a  carrier,  l^c.  to 
be  delivered  to  J.  and  are  loil  by  the 
carrier,  i^c.  the  conjignee  only  can  bring 
the  adlion ;  but  if  before  delivery  con- 
fignor  hears  A.  is  likely  to  become  a 
bankrupt,  or  is  aduaily  one,  and  gets 
the  goods  back,  no  a^ion  will  lie  for 
A.'%  aflignees,  becauie  while  intramfau 
they  might  be  countermanded,     ibid. 

Notes  or  bills  indorfed  in  this  manner,  Prty 
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fay  the  money  to  my  ufey  will  prevent 
their  bein^  filled  up  with  fuch  an  in- 
dorfement  aspafles  theintereft.     Page 

The  reafbn  the  law  goes  upon  in  com- 
pelling an  original  proprietor  of  gODds> 
after  delivery,  to  come  in  as  a  creditor 
under  a  commifljon,  muft  be  on  account 
of  the  general  credit  a  bankrupt  has 
gained  by  having  them  in  his  cuilody. 

Rule  as  to  Annuities  under  CommiJJitms  of 
•Bankruptcy, 

C.  in  1720.  gave  300/.  for  an  annuity  of 
y^Lper  ann.  for  her  life,  payable  out 
of  a  perfon's  eftate,  who  becomes  a 
bankrupt  in  1 7  3  8 .  The  commiffioners 
to  fettle  the  value  of  her  life,  and  di- 
rected to  be  admitted  a  creditor  for  fuch 
valuation,  and  the  arrears  of  her  annui- 
ty, and  not  for  the  whole  300/,       251 

Where  a  bankrupt  is  under  an  agreement 
to  pay  an  annuity,  a  value  muft  be  put 
upon  it,  and  proved  as  a  debt  under  the 
commiflion.  ihid. 

See  Coyfgame,  under  Where  AJJignees  are 
liable  to  the  fame  Equity  nvith  the  Bank- 
rupt. 

Rule  as  to  taking  out  afecond  CommiJJion, 

No  fecond  commiflion  can  be  taken  out 
before  a  bankrupt  has  his  certificate  un- 
der the  firft,  for  till  then  nothing  can 
pafs  to  the  fecond,  at  leafl  of  perfonal 
eft  ate.  252 

All  future  perfonal  eftate  is  affedled  by 
the  alignment,  and  every  new  acquifi- 
tion  will  veft  in  the  aiiignees ;  but  as  to 
future  real  eftate,  there  muft  be  a  new 
bargain  and  fale.  ibid. 

Affignees  may  advertize  a  meeting  upon 
any  extraordinary  occalion  that  con- 
cerns the  creditors,  as  well  as  for  the 
particular  purpofcs  direded  by  the  a«5ts 
of  parliament.  25  3 

Rule  as  to  an  open  Account  under  a  CommiJJton. 

Fide  ex  parte  Sim/on  et  al*,  under  the  Di- 
vision, Concerning  the  Commiffion  and 
Commiffioners^ 


RuU  as  to  Principal  and  Surety. 

See  Crifp,  under  RiJe  as  to  Partnerjhip, 

See  H^iliiamfon,  under  Rule  as  to  the  Cer^ 
tificate. 

Rule  as  to  the  Infohent  Debtors  A3. 

Stenjens,  formerly  a  trader  in  Holland^ 
fails  there,  upon  which  there  was  a  cef- 
Jto  bonorum  :  He  comes  to  England^  and 
is  appointed  a  governor  abroad;  he 
applies  to  one  Burton  to  be  his  fecurity 
to  the  company,  and  to  advance  him  a 
fum  of  money,  who  agreed  to  it,  pro- 
vided Stc'vens  would  give  him  a  bond 
that  ftiould  comprize  the  remainder  of 
an  old  debt  due  before  the  ceffio  bono* 
rum,  as  well  as  the  further  fum  ad- 
vanced, which  was  done  accordingly : 
Stei/ens  afterwards  becomes  a  bank- 
rupt 5  and  the  commiilioners  doubting 
if  Burton  ought  to  be  admitted  a  credi- 
tor for  the  whole  money,  he  now  peti- 
tioned for  thatpurpofe.  Page  255 
Lord  Chancellor,  on  the  circumftances  of 
the  cafe,  of  opinion,  he  was  intitled  to 
be  admitted  a  creditor  for  the  whole 
money  upon  his  bond.  ibid. 
If  a  debtor  cleared  under  the  infolvent 
ads  afterwards  gives  a  bond  for  the  re- 
sidue of  the  old  debt,  this  will  be  bind- 
ing upon  him.  256 
If  a  bankrupt,  after  his  difcharge,  gets 
future  effedts,  in  point  of  juftice,  he 
ought  to  make  good  the  deficiency, 
though  no  court  will  compel  him.  ibid. 
Lsrd  Chancellor  feemed  to  think,  if  a 
bankrupt,  after  his  difcharge,  applies  to 
an  old  creditor  to  lend  him  a  new  fum 
of  money  to  carry  on  his  trade,  or  to  be 
his  fecurity  for  any  office,  this  would 
be  a  good  confideration  for  his  giving 
bond  for  the  remainder  of  the  old  debt, 
and  the  whole  may  be  proved  under  a 
fecond  commiffion.  ibid. 
The  law  of  Holland  with  regard  to  a  ceffio 
bonorum  follows  the  digeft,  and  is  no 
difcharge  of  the  tSt^,  but  only  of  the 
perfon.  ibid.  • 
Where  a  perfon  difcharged  by  the  infol- 
vent debtors  aft  becomes  a  bankrupt 
afterwards,  his  certificate  muft  be  C-^- 

U  u  2  c:v»i^> 
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dal,  and  will  be  allowed  only  as  a  dif- 
chargc  of  his  perfon,  but  not  of  his  fu- 
ture cilatc  and  cffcds  Page  257 

R/tleas  t$  a  Bankrupt* s  futun  EffeSs. 

See  Pnudfoot^  under  Rule  as  to  taking  out 
afecoud  CommtJfioH. 

Sec  Burton t  fee  Green,  vtndcrRuIe  as  to  the 
Infolvtnt  Debtors  Ad^ 

Rule  as  to  a  CeJ/to  Bonorum, 

Sec  Burton,  u;ider  Rule  as  to  the  Injolvent 
Debtors  Ad. 


RttU  m  t9  Defofits  under  CommiJJtons  of 
Bankruptcy. 

A.  intitled  to  navy  bills  in  1 7 1 1 ,  depofits 
them  with  Sir  Ste*ven  E^uans,  who  gave 
a  note  to  be  accountable  for  them>  and 
in  fix  months  aften^*ards  becomes  a 
bankrupt.  The  reprefentative  of  j4. 
petitioned  to  be  admitted  before  the 
Matter  to  prove  both  principal  and  in- 
tercft  to  the  time  of  the  decree,  as  navy 
bills  in  their  nature  carry  intereft.  Lord 
Chancellor  held  this  to  be  a  fpecial  de- 
pofit,  and  that  a  calculation  ihould  be 
made  of  the  value  of  the  whole  intire 
thing  depofited,  both  principal  and  in- 
tereft, at  the  time  of  the  depofit,  and 
that  intereft  ought  not  to  run  on  as  in 
the  cafe  of  a  iimple  debt,  259 

Rule   as  to  Reluiion  under  CommiJJtcns   of 
Bankruptcy  ^ 

Where  the  aft  of  bankruptcy  is  lying  in 
goal  two  months,  a  perfon  (hall  be 
deemed  a  bankrupt  from  the  fir  ft  day 
of  his  furrendcr  to  prifon  by  relation, 
fo  as  to  over-reach  all  intermediate 
tranfadtions.  260 

Rule  as  to  an  Extent  of  the  Cro^^n. 

An  extent  of  the  crown  is  taken  out  a- 
gainft  a  furety  of  a  bankrupt,  who  pays 
the  deb\ ,  after  difputing  it  feme  time, 
and  being  put  to  an  expence  thereby: 
He  ihall,  not>\'ithftanding  he  difputed 


the  payment  of  a  juft  debt,  be  admit- 
ted to  prove  the  expences  of  fuch  fuit 
under  die  commiiijon  againft  the  prin- 
cipal. Page  262 

An  extent  of  the  crown  is  an  adion  aad 
execution  in  the  firft  infbmce.        ihiL 

A  bankrupt,  though  he  has  conformed  in 
tytxy  refpeA  to  the  ads  reladng  to 
bankruptcy,  cannot  be  difcharged  froffl 
a  commitment  under  an  extent  of  the 

.  crown.  ihiL 

Rule  as  to  Creditors   affenting  or  dijffinting 
to  a  Certificate. 

See   Turner,     under  Joint  and  feparatt 
CommiJJion. 

See  Lindfey,  under  What  is  or  is  mt  an 
Eledion  to  abide  under  a  Commiffion^ 

See  WilUamfcn,  under  Rule  as  to  aCertifi' 
cate. 

See  In  the  Matter  of  the  ^imffon's  Buni^ 
ruptcy,  under  Rule  as  to  Partnerjbip. 

Bankruptcy  no  Abatement. 

An  order  for  di/ToIving  an  injundion  mfi 
will  be  made  abfolute,  notwithftanding 
the  plaintiff  is  a  bankrupt,  unlcfs  he 
fhews  caufc.  263 

Bankruptcy  is  no  abatement.  264 

Arreft  upon   a    Sunday    for    a  Contem^ 
regular. 

See  Whitchurch  Tit.  Arrefl,  MndttWUn 
good  though  on  u  Sunday. 


®aroii  ann  Jfeme. 

Hoyifar  the  Hujhandjhall  he  hound  by  tk 
Wife's  Ads  before  Marriage, 

A  Widow  had  two  children  by  afonnef 
hufband,  and  no  proviiion  made  for 
them,  and  thcfe  two  children  had  each  of 
them  a  child,  and  being  in  poffeffion  in 
her  own  right  of  freehold,  copyhold,  and 
Icafehold  eftates,  by  articles  before  her 
fecond  marriage^  to  which  her  hufband 
was  a  party,  and  by  his  confcnt,  conveys 

the 
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the  whole  to  tniftces,  that  they  may  di-  I 
vide  the  freehold,  copyhold,  and  leafe-  | 
hold,   if  noiiTue  of  the  marriage,  in  ; 
moieties,  one  to  the  plaintiff  her  grand- 
fon,  his  heirs  and  afiigns,  the  other  to 
her  grand-daughter  in  fee,  provided  if 
there  fhould  be  any  child  or  children 
of  the  marriage,  that  child  or  children 
to  have  an  equal  (hare  of  tlic  faid  ef- 
tates  with  the  grandfon  and  grand- 
daughrer.  Page  265 

The  hufband  and  wife  afterwards  mort- 
gage the  fettled  eftates,  to  perfons  who 
had  notice  of  the  fettlement.  ibid. 

The  fettlement  held  to  be  no  voluntary  a- 
grccment,  but  a  binding  one,  and  faid  by 
the  court,  there  was  no  inllance  where 
fuch  a  limitation  has  been  held  fraudu- 
lent, and  void  againft  fubfeqttent  pur- 
chafers  ot  creditors,  for  if  it  fhould,  no 
widow  on  her  fecond  marriage  would 
be  able  to  malce  any  certain  proviiion 
for  the  ifTue  of  aformer.  265 

Htnv  far  a  Feme  Covtrtjhall  be  beund  by 
the  A^s  in  nvhichjhe  has  joined  nuith  her 
hujband* 

See  Metcalfv.  I*ues,  Tit.  A'wardand  Ar- 
bitrament ^  under  For  what  Caufes  fet 
afide. 

Concerning  the  Wife's  Pin-aunt^  and  Para- 
phernalia, 

A.  had  300/.  per  annum  pin-money,  the 
hufband  for  feveral  years  before  his 
death  paid  her  200/.  only,  but  promifed 
her  fhe  (hould  have  the  whole  at  lafl.  269 

If  a  wife  accepts  lefs,  or  lets  her  hufband 
recei\  c  what  fhe  has  a  right  to  receive 
to  her  feparate  ufe,  it  implies  a  confent 
in  her  to  fubmit  to  fuch  a  method.  But 
where  the  pin-money  is  paid  to  her  eo 
nomine,  her  agreement  with  the  hufband 
relating  to  her  feparate  eflate  amounts 
not  to  a  new  agreement,  and  his  pro- 
mife  fhe  fhould  have  it  at  lafl  is  an  under- 
taking to  pay  the  arrears.  269 

How  far  Gifts  between  Hufband  and  Wife 
will  be  fupported, 

Mary  Lucas  in  her  lad  illnefs  requefled  of 
her  hufband  that  her  wearing  apparel, 
gold  watch,  pearl  necklace,  rings,  fcsfc . 


in  her  pofleffion,  and  ufed  by  her,  mights 
be  given  to  her  daughter,  and  put  into 
a  friend's  hands  for  her  daughter's  nfe, 
wliich  the  hufband  promifed,  and  after 
his  wife's  death  gave  the  faid  things 
to  his  daughter,  and  made  an  inven- 
tory, and  locked  them  in  aflrong  chefl, 
and  gave  the  key  to  his  wife's  friend, 
and  fent  the  things  therein  to  her  for 
his  daughter's  ufe.  P^g^  270 

Though  the  hufband  afterwards  took  fome 
of  the  tilings  into  his  pofleffion  again, 
that  is  not  fufhcient  to  invalidate  the 
gift,  which  was  perfeft  by  the  former 
aft.  ibidy 

Gifts  between  a  hufband  and  wife  will  be 
fupported  in  this  court,  though  the  law 
does  not  allow  the  property  to  pafs. 

271 

Concerning  Alimony  and  feparate  Mainte- 
nance. 

A.  before,  and  in  confideration  of  a  mar- 
riage and  a  portion  with  )iis  intended 
wife,  conveys  lands  to  truflees,  upon 
trufl  to  p:iy  100/.  per  ann.  to  the  lady 
for  her  feparate  uie :  She  many  years 
after  the  marriage,  upon  difputes  be- 
tween her  and  her  hufband,  leaves  him* 
and  goes  abroad :  The  truftees  (there 
being  great  arrears  of  the  annuity)  bring 
an  ejechnent  for  recovery  of  the  terms, 
and  the  hulband  his  bill  for  an  injunc- 

*  tion  to  flay  the  proceedings  in  ejeft- 
ment.  27^2 

Lord  Chancellor  o(  o^finlon  he  could  not 
relieve  againfl  the  payment  of  the  an- 
nuity notwithic^in  ling  the  hufband  by 
his  bill  offered  to  receive  his  wife  again^ 
and  pay  her  the  annuity  if  fhe  >yould 
live  with  him.  ibid. 

One  Juxon,  fome  few  years  after  his  mar- 
riage, left  his  wife  and  two  fmall  chil- 
dren, and  went  abroad,  and  did  not  fee 
her  or  them  in  fourteen  years ;  the 
wife's  mother,  during  this  timeintrufl- 
cd  her  with  millinery  and  other  goods, 
and  permitted  her  to  maint^  herfelf 
and  children  out  of  the  profits  ;  The 
hufband  upon  his  return  breaks  open 
the  wife's  houfe,  and  takes  away  all 
her  goods  and  produce  of  the  flock  fo 
lent  as  aforefaid.  278 
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A  Ull  (tMtir  alia)  was  brought  for  the  re- 
delivery of  the  goods :  The  court  held 
that  what  the  wife  has  acquired  in  her 
hulband's  abfence  to  fubfift  herfelf  and 
family,  is  her  feparate  property,  and 
not  liable  to  the  difpofition  of  the  huf- 
band ;  and  that  what  he  has  forcibly 
taken  he  mufl  deliver  in  fpecie^  and  if 
difpofed  of,  mail  pay  her  the  value  fet 
by  the  matter.  Pagez'/S 

Rule  as  to  a  Poffibiliij  of  the  Wife. 

Where  a  particular  affignee  took  with  no- 
tice of  an  equity  in  a  wife,  and  the  af- 
fignees  under  a  commiifioQ  of  bankr 
ruptcy  againfi  the  huiband,  take  fub- 
}tB,  to  the  fajne  eqi^ity,  the  courts  a^  it 
|s  her  property,  will  dired  it  to  be 
transferred  to  her.  280 

A  hufban4  cannot  in  law  affign  a  poilibi- 
lity  of  the  wife,  nor  a  pofiibility  of  Ids 
own,  but  the  court  of  chancery  will 
fnpport  fuch  an  ailignnient  for  a  valu- 
able coniide|^4on.  ihid. 

%U  3lllfail^  under  How  far  favoured  in 
Equity. 

See  JDobdet  an)  ^ointtttt. 

See  3lnianafpn. 

See  ^an{tfoti» 

See  ^Mtince^  caicneflTed  ant)  ^xf^t 

^flU  of  ®f c^(inge* 

gee  Sanfcrctpt,  under  Rule  as  to  Dra<wers 
aad  Indorferi  of  Bills  of  Exchange  y  and 
under  Rule  as  to  Principal  and  Fa^or. 
122  &  145, 

Rule  as  to  an  Indorfer^ 
Every  indoifer  is  a  new  drawer,         ^81 


Bill  of  Peaei  to  prtvemi  MubipUcitj  rf 
$uits. 

Where  there  has  been  a  poiTeffion  of  a 
fiiheryfbraconiiderable  length  of  time, 
a  perfon  who  claims  a  ible  right  to  it 
may  bring  a  bill  to  be  quieted  in  the 
pofTeffion,  though  he  has  not  eftabliihed 
his  right  at  law ;  and  it  is  no  objedion, 
upon  a  demurrer  to  fuch  bill«  that  die 
defendants  have  dittin^  rights,  for 
upon  an  iffue  to  try  the  general  right, 
they  may  at  law  take  advantage  of 
their  feveral  exemptions  and  diflind 
rights,  Pa^i  %%% 

A  bill  of  peace,  praying  an  injundicm  to 
ftay  the  defendants^  who  have  an  inte- 
reft  in  the  manor  of  Tunbridgt,  from 
proceeding  at  law  againft  the  plaintiff 
for  building  houfes  on  the  manor  with- 
out leave^  and  that  they  may  accept  of 
fuch  a  compenfation  as  the  coortihall 
think  reafonable.  ibid. 

The  court  diflblvcd  the  injunffion,  as 
they  cannot  be  applied  to  as  an  ubi- 
trator,  nor  have  any  legiflative  antho^ 
rity,  but  ad  in  a  judicial  capacity  only, 

A  bill  of  peace  niay  as  well  be  brought 
by  tenants  againft  a  ^ord,  as  by  a  lord 
againft  tenants,  ihid. 

Bills  of  Difcovery,  and  herein   of  tuboi 
Things  there  Jball  he  a  Difcovery. 

Whilft  a  fuit  is  depending  in  the  ecclc- 
fi^ftical  court  for  an  adminiftration,  ^ 
bill  may  be  brought  Vre  for  an  account 
of  the  perfonal  eftate.  286 

Thereafon  why  a  bill  is  allowed  to  be 
brought  before  probate,  is,  that  the cc- 
clefiaftical  court  have  noway  of fecu- 
ring  the  effeas  in  the  meantime,  ibil 

A  devife  of  perfonal  eftate  to  ji,  and  the 
heirs  of  her  body.  Lord  Chancellor  faid, 
it  has  never  l^een  folemnly  determined 
that  where  money  is  fo  entailed,  the 
wl^ole  fhall  go  to  the  firft  taker.     ibH. 

Where  a  bill  is  for  a  difcovery  merely,  yoo 
cannot  move  to  difmifs  it  for  want  of 
profecution,  but  pray  an  order  only  oa 
the  plaintiff  to  pay  the  defendant  the 
fofts  9f  |hc  fuit  to  be  taxed,         /W. 

One 
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One  Farr  gave  Mary  Atkins  a  bond  in  the 
penalty  of  loooA  on  condition  that  if 
he  did  not  marry  her  within  a  twelve- 
month after  date,  he  would  pay  her 
500/.  ibon  after,  under  pretence  of 
reading  it,  he  took  it  againft  her  con- 
fent,  and  carried  it  away  with  him ; 
whereupon  fhc  brought  a  bill  for  the 
delivery  of  the  old  bond,  or,  if  cancel- 
led, that  he  ttiight  execute  a  new  one. 

Page  287 

Mary  Atkins  dying  inteftate,  her  mother, 
as  her  adminiftratrix,  and  thereby  in  ti- 
tled to  the  500/.  revived  againft  the 
defendant  Farr.  ibid, 

"the  plaintiff's  equity,  faid  the  court,  was 
the  bond's  being  gone  by  the  default 
of  the  defendant,  and  therefore  intitled 
not  only  to  a  difcovery  here,  but  relief 
by  payment  of  the  money ;  and  Farr 
was  accordingly  decreed  to  pay  what 
was  due  for  the  principal  fumof  500/. 
in  the  condition  of  the  bond,  with  inte- 
reft  for  the  fame'  at  the  rate  of  4/.  per 
cent,  from  the  day  of  filing  the  original 
bill.  ibid. 

The  court  of  chancery  will  not  admit  a 
bill  of  difcovery  in  aid  of  the  jurifdic- 
tion  of  the  ecclefiaftical  court,  becaufe 
they  are  capable  of  coming  at  that  dif- 
covery themfelves.  288 

Where  there  is  a  cuftom  pleaded  to  a  fuit 
in  the  ecclefiaftical  court  for  a  church 
rate,  and  the  plea  admitted,  they  may 
proceed  to  try  the  cuftom,  but  if  deni- 
ed it  is  aground  for  a  prohibition.  289 

Where  a  bill  is  brought  for  difcovery  of 
concealments  of  a  bankrupt's  eftate, 
the  court  will  not  allow  the  defendants 
to  look  into  their  depofitions  taken  by 
the  commiftioners  before  they  put  in 
their  anfwers,  ibid. 

Who  are  to  be  Parties  to  it. 

A  hufband  tenant  for  life,  remainder  to, 
his  wife  for  life,  brings  a  bill  alone  for 
the  opinion  of  the  court  upon  the  fet- 
tlement ;  objection  for  want  of  making 
the  wife  a  party  allowed,  Z90 

Bills  of  Revietv, 

On  arguing  the  demurrer  to  a  bill  of  re- 
view, what  evidence  appears  on  the  face 
pf  the  cecree  can  be  read  oolyj  but  after 


demurrer  over- ruled,  they  may  read 
any  evidence  as  at  a  re-hearing .  Page  290 

Cro/s  Bills. 

Where  a  defendant  in  a  ctoCs  bill,  but 
plaintiff  in  the  original,  is  in  contempt 
for  not  putting  in  an  anfwer ;  the  pro- 
per motion  is  to  enlarge  publication  in 
the  original  to  a  fortnight  after  the  an- 
fwer is  come  in  to  the  crofs  bill.      291 

Supplemental  Bills. 

It  is  a  conftant  rule  that  matter  fubfequent 
to  the  original  bill  muft  come  by  way 
of  fupplemental  bill  and  revivor.  /^iV, 

Though  by  the  8  ^.  3.  a  fuit  fhall  not 
abat^  upon  the  death  of  one  defendant>- 
yet  it  muft  be  taken  with  this  reftriction, 
that  the  fubjedt  matter  of  the  bill  is  not 
hurt  thereby.  ibid* 

Bill  to  perpetuate  Teftimony  ofWitneJfes. 

See  ^Bbttience,  saititeflTec^,  anil  |&roof. 

See  9lBarti. 

See  Unftoew,  |9lca0,  aM  IDemurrerf. 

SeeHtniennment. 

^ont)0  ann  i^bltg;atfon0. 

A  voluntary  bond  in  equity  (hall  bepoft- 
poned  to  debts  on  fimple  contract,  if 
claimed  for  money  lent,  and  the  perfon 
fails  in  proving  his  confideration,  it 
cannot  be  fet  up  afterwards  as  a  volnn- 
tary  bond.  294 

If  an  executor  pleads  non  eft  faQum  to  a 
bond,  and  nQiplene  adminiftra<vit  like« 
wife,  he  cannot  after  verJidt  take  ad- 
vantage of  what  might  have  been  pleads 
ed  to  the  adion.  ibid. 

The  plea  of  non  eftfa&um  only  is  an  ad- 
miiTion  of  affet^,  and  held  the  fame  as 
in  cafe  of  a  judgment  by  default  againU 
an  executor,  O^iJ, 

An  executor  can  be  relieved  only  againft 

,  the  penalty  of  a  b  md,  by  paying  pria-* 

ci}  al  and  intercfti  without  le  ga.d  to  hii 

having  aftets  or  not.  iiid4 

U  a  4  A  tdL<^^^ 
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^  rekalc  to  one  obligor  is  a  relcafe  to 
bodi>  in  equity  as  well  as  in  law.  Page 

294 

VHicrc  there  is  an  aiTignment  of  a  bond, 
in  tiull  for  others,  precedent  to  a  re- 
leaf?,  though  without  coniideration,  it 
is  doobtful  whether  the  obligee  could 
|«leafe,  or  if  it  could  operate  to  the 
lelcafec,  as  he  is  a  trufiee  in  the  aflign- 
ment.  ilid. 

Pvcry  man  is  fuppofed  to  be  conufant  of 
j|4«ed,  tQ  which  he  himfelf  is  a  party. 

ihid. 

4Kottomree  UpotiDd. 
See  Cat({)fnQ  Uparsain-    34^ 


•ji-fp- 


Canon  %aXxi. 


TflE  poiirtofchivaify  proceed  accord- 
ing to  the  rules  of  the  civil  law,  ex- 
cept in  cafes  omitted,  and  there  they 
go  according  to  the  courfe  and  cuftom 
of  chivalry  and  arms.  ^        296 

^y  the  canon  law  an  appeal  is  admitted 
'  from  all  grievances  in  general.       t^U. 

^s  the  court  of  chivalry  is  governed  by 
the  civil  law,  this  court  will  not  grant 
^  commil&on  of  delegates,  upon  an  ap- 
peal from  any  interlocutory  order  of 
that  court,  but  only  where  there  is  a 
definitive  fentence,  or  fuch  a  one  as  is 
termed  in  the  civil  law  gravamen  irre^ 
parahihn  ibid, 

A  perfon  aggrieved  by  or  interelled  in  a 
fentence  in  the  ecclefiaftical  court,  may 
have  a  commiifion  of  delegates  though 
|ic  was  no  party  to  the  original   fuit. 

298 

Carder. 

See)|pfaitbrapt,  under  Rule  as  to  Princi- 
fal  andFa^or.  245. 

$^afe0. 

fFbere  they  are  mi/reforted, 

ft^iC  ^O^tiot^  Boycot  V.  Cotton,  where  the 
pafe  of  Cave  v.  Cwve,  2  fW.  508.  is 
incjitioned. 


An  Anomalous  Cafe. 

Sea  ^do^don,  Boycot  v.  Cotton^  where  the 
Cafe  of  JackfoM  v.  parrand^  2  Vern, 
424.  is  mentioned. 

Cafes  imperfeS,  or  denied  to  be  Law. 

See  under  «anbttipt>  Coyfegame. 

The  cafe  of  Pope  v.  Ohjltrwj  2  Vern*  286, 
the  court  fuid  was  very  imperfect,  and 
ordered  it  not  to  be  cited  ior  die  future 
till  it  had  been  compared  with  the  Re- 
giilen*  Pagftf^ 

Catcbins  fl»arjsain. 

The  17th  of  May,  1738,  ^\x  Ahrahm 
Janjfen  advanced  5000/.  to  Mr.  Spen- 
cer,  and  the  fame  day  took  a  bend  from 
him  in  the  penalty  of  20,000/.  condi- 
tioned for  die  payment  of  10,000/.  to 
Janfenf  at  or  within  fbme  ihort  time 
after  the  dutchefe  of  Marlborougb's 
death,  in  cafe  Mr.  Sffncer  £houldfiirvivc 
her,  but  nototherwife.  301 

The  Dutchefs  died  1 8  %^ober  1744*  f^-^ 
in  the  month  of  December  foil .  wing, 
on  fanjfen*s  delivering  to  Mr.  Spencer 
the  bond  to  be  cancelled,  he  executed 
a  new  one  in  the  penalty  of  20,00c/. 
conditioned  for  payment  to  Janjjen  of 
10,000/.  with  lawful  interelt,  on  the 
nbeteenth  of  April  next,  and  at  the 
fame  time  executed  a  warrant  of  attor- 
ney to  empower  iudgment  to  be  re- 
entered up  againll  him  in  B.  U.  for 
20,oqq/.  which  was  done  accordingly. 

ihil 

In  December  1745,  Mr.  Spencer  ^MJomJ^ 
fen  1000/.  in  part,  and  on  the  2 ill  of 
March  1000/.  more:  On  the  19th of 
June  1746,  Mr.  Spencer  died,  but  be- 
fore iiis  death  made  his  will,  and  after 
payment  of  debts,  fcfr.  gave  the  refidue 
of  his  perfonal  eftate  to  his  fon,  and 
appointed  Lord  CheflerfieU  and  othffi 
his  guardians,  and  alfo  executors  in 
truH  during  his  minority,  who  hrbught 
a  bill  to  be  relieved  againft  J^i^} 
demand  as  an  unconfdonable  bargain 
and  ufurious  contradt.  30a 

The  court  relieved  only  again|l  the  pcnitjr 

and  judgment,  \>y  di^eding  §if  AiTe>\ 

Janjfen  to  deliver  up  the  bond  tob« 
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cancelled,  and  to  acknowledge  fatis- 
fadtion  on  the  judgment,  upon^being 
paid  by  the  executors  what  ihould  be 
due  at  law,  but  would  not  give  him 
cofts,  as  there  was  probahilis  caufa  liti- 
pandit  and  Janjfen\  cafe  far  from  be- 
mg  a  favourable  one,  Fage  302 

Nothing  is  legally  ufurious  but  what  is 
prohibited  by  the  ftatujtes,  and  to  make 
a  contract  fo,  it  muft  be  within  the  ex- 
prefs  words,  or  an  evaiion  or  fliift  to 
keep  out  of  them,  340 

If  a  bargain  was  really  for  an  annuity, 
though  bought  at  ever  fo  under  a  price, 
it  is  no  ufury ;  if  on  the  foot  of  bor- 
rowing and  lending  money,  otherwife. 

ibid. 

Where  there  is  a  borrowing  of  money, 
and  a  communication  for  intereft,  a  de- 
vice to  have  more  than  the  legal  rate  of 
intereft,  is  within  the  ilatutes  of  ufury. 

ibid. 

The  rule  that  governs  the  court  in  bottom- 
ree hondsy  is  the  rifque  of  the  princi- 
pal, but  may  be  fo  contrived  as  to  be 
conHrued  an  evaiion  of  the  ftatute,  as 
well  as  any  other  contract.  341 

The  court,  not  being  under  a  neceility  of 
doing  it  in  Janjfen^s  cafe,  would  not 
determine  whether  a  perfon  advancing 
money  to  an  heir  or  expeftant,  (hould 
have  an  extraordinary  premium  for  an 
extraordinar}'  rifque,  becaufe  it  might 
be  made  an  ill  ufe  of  out  of  the  court. 

Though  the  court  might  have  relieved 
upon  an  original  contradl,  yet  they  will 
not  relieve  again  ft  the  confirmation  of 
it,  if  fairly  obtained,  344 

The  contingency  here,  a  ivager,  whether 
Mr-  Spencer  or  the  Dutchefs  of  ^  JWiar/- 
^^rtf«g-^  died  firft,  345 

Where  a  bond  is  loft,  no  aftion  can  be 
maintained,  becaufe  not  pleaded  with 
a  profert  bic  in  curia.  ^   ibid. 

The  intent  of  the  agreement,  and  not  the 
cxpreflion,  determines  whether  a  con- 
tradb  be  a  loan  or  rifque,  346 

bottomree  bon4s  are  not  ufurious,  becaufe 
the  whole  money  is  in  hazard.         ibid^ 

There  pay  be  cafes  where  the  court  will 
interpofe  to  prevent  improvident  per- 
fons  from  ruining  themfelves,  though 
po  cxprefs  fraud  appears,  ibid. 


Agreements  of  this  fort  muft  depend  on 
their  particular  circumftances.     P^ge 

Poft  obits  in  general,  not  to  be  counte- 
nanced in  a  court  of  equity.  347 
The  idea  of  ufury  in  this  country  fully  fix- 
ed, by  the  premium  for  forbearance  of 
money  being  fettled.                        348 
Bottomree  bonds  are  not  ufurious,  becaufe 
not  within  the  ftatutes  of  ufury.     ibid* 
Where  the  profit  the  lender  is  to  have,  is 
for  the  bazard,' Ktid  not  for  the  forbear* 
ance,  the  contract  is  not  ufurious.  ibid. 
Lord  Chief  Juftice  Lee  recommended  it 
to.courts  of  equity  to  coniider  how  to 
prevent  bargains,  where  a  lender  run* 
away  with  double  what  he  advanced. 

fbid. 

By  the  Macedonian  decree,  all  obligations 
of  fons  (living  under  the  paternal  ju-r 
rifdi&on)  contraded  by  the  loan  of 
money,  are  declared  null- without  any 
diftindion,  except  the  creditor  advan- 
ced it  for  a  caufe  that  was  juftandrea- 
fonable.  34^ 

Lord  Chief  Juftice  ^/7/f/ being  ill,  Signi- 
fied his  concurrence  in  the  fame  opi- 
nion, by  letter  to  Lord  Chancellor,  ibid. 

This  contrad  a  plain  fair  wager,  and  not 
within  the  ftatutes  of  ufury,  becauie  it 
is  no  loan.  .  350 

If  there  be  a  loan  of  money,  and  a  con- 
tingency inferted  whidi  gives  more 
than  the  legal  intereft,  thoigh  real  and 
not  colourable,  and  a  haxard,  yet  it  is 
ufurious.  ibid^ 

If  a  cafualty  goes  to  the  intereft  only,  it 
is  ufury,  if  principal  and  intereft  both 
in  hazard,  otherwife.  ibid^ 

The  found  and  fundamental  reafon  for  ad-» 
mitting  bottomree  bargains  is  their  be- 
ing out  of  the  ftatute  of  ufury.        351 

Loans  upon  a  real  and  fair  contingency 
are  no  more  ufunous  than  bottomree 
bonds.  ibid^ 

Contradbs  of  this  kind  <z;///A/^jxr/0r//.  ibid. 

Fraud  muft  be  proved  at  law,  but  equity 
relieves  againftprefnmptive  fraud.  352 

Political  arguments,  as  they  concern  the 
gove|"nment  of  a  nation,  are  of  great 
weight  in  the  confideration  of  this 
court.  ibid. 

Law-makers  in  Rome  thought  it  neceflary 
to  put  a  prodigal  under  the  care  of  a 
curator.  355 
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Bioken  fotpoft  eiii  bargains,  and  j  undim 
annuities  ought  to  be  difcouraged  in 
equity.  Piige  353 

New  agreements  and  new  terms  may  con- 
firm what  was  at  £ril  a  doubtful  bar- 
gain. 354 

The    ?9Wtr  rf   this  Court  witb   refpea 
thereto. 

See  IDebCfe,  Attorney  General  y.  Pile,  un" 
der.  Of  Things  fier/onal,  and  by  <wbat 
Defcription,  and  to  whom  good. 

The  court  of'chancery  will  give  a  proper 
direction  as  to  a  charity,  without  any 
regard  to  impropriety  in  the  prayer  of 
an  information,  and  differs  from  all 
other  cafes,  wherein  the  decree  muft  be 
founded  on  the  prayer.  ^     355 

IPL  leaves  money  to  be  diftributed  in  cha- 
rity at  the  difcretion  of  his  executors, 
three  named,  one  of  whom  died  before 
the  information  filed.  This  is  not  a 
bare  authority,  but  coupled  with  an  in- 
terefl,  and  the  nominating,  who  were 
to  partake  of  the  charity,  furvived  to 
the  other  twO"  executors.  356 

The  court  has  a  particular  extenfive  jurif- 
diflion  in  the  cafe  of  a  charity,  and  not 
tied  down  to  the  ordinary  methods  of 
proceedings  in  other  cafes.  ibid. 

A  n  information  difmiffcd  with  cofts  againil 
the  relators,  and  faid  to  be  the  firll  in- 
flance  of  it.  ibid. 

On  a  legacy  to  acharit)-,  interefl  is  pay- 
able from  the  tcllator's  death.        ibid. 

CboCe  in  99fon. 

See  flSanbrupt.  Brown  v.  Heathcote, 
xxn&cT  The  Ccnftru^ion  of  the  Statute  of 
21  jac.  I.  cap.  19,  with  refpeSi  to  a 
Bankrupt's  PofeJJion  of  Goods  after  Af 
Jignment, 

d;urcb  Heafe. 
See  £)ccupant. 

CommiflSon  of  3De{e3ate0« 
See  Canon  |lalxi. 


Cont)ltfoiiiB(  ann  ILimitatioiitf. 

In  what  Cafes  the  Breach  of  a  Condition 
fwill  be  relie<ved  againft . 

A,  having  been  ele£ied  under  dodor^^tf- 
cliff^s  donation,  received  a  falar)'for5 
years,  and  then,  inflead  of  travelling 
beyond  fea  for  5  years  more,  as  the  will 
requires,  upon  ill  health  refign's,  and 
the  truflees  accept  the  refignatk>n,  and 
put  another  in  his  room  : '  This  is  a  dif- 
penfation  of  the  condition  ;  if  they  had 
faid  when  A,  ofi«red  to  furrender,  we 
will  not  accept  of  your  reiignation,  but 
you  mufl  comply  with  the  terms,  or 
refund,  it  would  have  been  otherwifc. 

Pagey^l 

Whether  a  fellow  of  a  college  has  a  power 
to  let  his  chambers^  is  not  the  ohyeQi 
of  the  court  of  chancery *s  jurifdidion, 
but  ought  to  be  determined  by  the 
^oifitor*  360 

In  what  Cafes  a  Gift  or  De^ife  upon  Con- 
dition not  to  marry  ^without  Conjeni  fbaJl 
he  good  and  binding,  or  <void  being  only 
in  terrorein. 

The  truft  of  a  term  under  a  fettlement 
was,  that  if  there  fhould  be  two  or 
more  daughters  of  the  marriage ;  then 
the  truflees  were  to  raife  and  pay  to 
each  the  fum  of  2000/.  //  Jhe  marry 
ivith  the  confent  of  her  mother,  if  livings 
and  a  wido-iu  ;  if  not,  then  ^Mtth  the  con- 
fent of  the  truflees,  or  the  fur^vi'vcr  of 
them,  his  executors,  adminifirators,  or  af- 
figns :  And  in  cafe  any  of  the  daugh- 
ters die  before  the  portion  was  paid, 
that  it  fhould  not  go  to  the  executor, 
but  the  eftate  (hould  be  exonerated 
thereof,  or  if  raifed  fhould  go  to  him, » 
on  wliom  the  reveriion  of  the  premises 
is  limited  to  defcend.  362 

The  father  afterwards  by  his  will  gives 
the  farther  fum  of  2000/.  to  cadi  of 
his  daughters,  as  and  for  an  augmenta- 
tion of  their  portions,  fubjedl  to  the  fame 
conditions,  provifoes,  and  limitations, 
as  their  original  portions  2  And  if  any 
of  the  daughters  die  before  the  original 
portions  become  payable,  then  he  wills 
that  this  2000/.  Ihould  not  be  paid  to 
her  executor^  but  that  his  lady  and 
I  .  executrix 
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executrix  ftiould  have  the  rejiduum  of 
this  money,  and  makes  her  refiduary 
legatee ;  .  The  plaintiff^  Mr.  Har*vey, 
married  one  of  the  daughters  without 
confent,  and  one  Glutton  another  with- 
out confent :  They  are  not  intitledto  the 
portions  either  under  the  fettlement  or 
njjUl,  Page  ^6z 

Where  any  aft  is  to  be  done  previous  to 
any  cftate  or  truft,  and  that  aft  confifts 
of  feveral  particulars,  every  particular 
mufl  be  performed  before  the  eftate  or 
truft  can  veft  or  take  eiFeft.  374 

It  is  now  fettled,  that  if  a  pecuniary  le- 
gacy is  given  on  condition  of  marriage 
with  confent,  and  there  is  no  devife 
over,  that  fuch  condition  is  void.  375 

Where  a  condition  has  been  performed  to 
a  reasonable  intent,  the  court  will  dif- 
penfe  with  the  want  of  circumftances ; 
as  where  the  major  part  of  the  truftees 
confent,  or  where  they  give  an  implied, 
not  an  exprefs  confent.  ibid. 

Pecuniary  legacies  being  fueable  for  in 
the  fpiritual  court,  is  the  reafon  why 
that  law  in  fome  refpefts  governs  as  to 
them ;  but  this  court  does  not  follow 
it  univerfally  in  this  point,  for  where 
there  is  a  devife  over,  it  ihall  take  ef- 
feft,  ^j6 

Where  an  eftate  is  to  arife  on  a  condition 
precedent,  it  cannot  veft  till  that  con- 
dition is  performed,  even  though  it  is 
become  impoffible,'  ibid. 

Though  the  civil  law  has  no  fuch  term 
as  condition  precedent,  yet  the  rule  in 
that  hew  conditio  fu/pendit  legat urn  IS  the 
thing  in  eiFeft.  ibid. 

It  has  been  held  ever  fmce  the  cafe  of 
Jmos  V,  HorHer,  that  the  devife  of  the 
furplus  of  the  perfonal  eftate,  is  a  de- 
vife over.  ibid. 

In  the  cafe  of  a  condition  fubfequent,  the 
thing  is  vefted,  and  it  becomes  a  pe- 
nalty, and  the  intent  muft  be  plain,  by 
an  exprefs  devife  over  to  deveft  it  5  in 

'  a  condition  precedent  otherwife,  for 
difpenfing  with  the  condition  would  be 
giving  an  eftate  againft  the  intent  of 
the  donor;  the  particular  penning  of 
this  fettlement  makes  it  a  condition 
precedent,  and  vefts  nothing  in  the 
daughters  till  a  marriage  with  con- 
^—  .  ^         "378 


fent. 


A  condition  to  marry  with  confent  is  2 
lawful  condition,  and  a  condition  prece^ 
dent,  and  being  annexed  to  thefe  por- 
tions, nothing  can  veft  till  that  condi- 
tion is  performed.  Page  379 

It  is  the  eftablifhed  rule  fince  the  cafe  of 
P owlet  V.  P owlet,  that  portions  charged 
on  lands  do  not  veft  till  the  time  of 
payment  comes,  ibid. 

The  rule  that  a  condition  to  marry  with 
confent  is  in  terror  em  only,  where  there 
is  no  devife  over,  will  nbt  hold  in  all 
cafes,  but  muft  be  undcrftood  of  lega- 
cies only,  and  not  of  portions.        ibid. 

Portions  ariftng  out  of  land  are  fubjeft 
to  the  rules  of  the  common  law  only. 

ibid. 

If  the  daughter  of  a  freeman  of  London 
marry  againft  his  confent,  unlefs  he  be 
reconciled  to  her  before  his  death,  ihe 
lofes  her  orphanage  ihare.  ibid. 

Where  the  party  dies  before  a  portion 
becomes  payable,  if  ifluing  out  of  land, 
it  ftiall  not  be  raifed  j  but  if  a  perfonal 
legacy,  and  legatee  dies  before  the  time 
of  payment,  it  fhall  go  to  the  executor ; 
the  ground  of  this  diftinftion  is,  that 
in  one  cafe  the  court  for  uniformity 
io\\ov/s  the  ecclefiajiical  court,  and  the 
common  law  in  the  other.  ibid. 

The  word  augmentation,  in  the  will  of  Sir 
Thomas  Aft  oh,  ihewed  the  additional 
were  to  attend  the  original  portions. 

380 

P.  D,  devifes  to  J,  G.  daughter  of  T.G. 
200/.  fro^'idedjhe  marries  with  the  con- 
fent of  her  father  and  mother,  or  the  fur- 
'vi<vor  of  them.  381 

J,  G.  belbre  marriage,  and  during  the 
lives  of  her  father  and  mother,  brings 
her  bill  againft  the  executor,  to  have 
this  legacy  paid,  tiie  father  and  mother 
by  their  anfwers  confenting :  Marriage 
here,  faid  the  court,  is  a  condition  pre- 
cedent, the  plaintiff 's  application  there- 
fore too  early,  and  her  bill  difmifted. 

381 

If  the  words  had  ftopped  at  provided  Jhe 
marries,  it  would  not  have  vefted  till 
then,  and  the  circumftances  of  confent 
will  not  vitiate  the  whole  cpndition. 

ibid. 


WV^ 
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Wi9  Art  ie  taie  atf'vanta^e  of  a  condition^ 

Qr 'v^: ill  Be  prejudiced  by  it ^     382. 

J.  W,  dcvifes  lands  to  his  fecond  fon 
Thomas ^  upon  condition  \.\\?iiTbomas ,  or 
Lis  heirs,  Ihall  pay  to  my  grand-chil- 
dren (the  children  of  the  faid  Thomas^ 
90/.  to  be  equally  divided  among  them, 
and,  on  default  of  payment,  a  claufeof 
entry  and  dilbefs :  Thomas  died  in  the 
tcllator's  life-time,  the  fon  of  the  eldcH 
ion  of  theteftator  entered  on  the  lands 
as  heir  at  law,  and  fold  them  ;  The  le- 

.  gacy  to  the  children  of  Thomas,  the 
tcftator's  fecond  fon,  is  a  continuing 
charge  on  the  lands  in  the  hands  of  the 
jmrchafer,  and  they  are  intitkd  to  be 
iatis£ed    for  the  fame  with  interefl. 

A'  devifes  lands  to  j9.  on  condition  to  pay 
C  a  fum  of  money,  and  no  claufe  ef 
entry  on  default  of  payment ;  the  lega- 
tee at  law  has  no  lien  on  the  lands,  but 
the  heir  of  teftator  (hall  enter,  and  take 
advantage  of  the  breach  of  the  condi- 
tion, and  yet  in  this  court  the  heir  is 
confidcred  only  as  a  trufiee  for  the  le- 
gatee- 383 

A  man  by  will  may  make  as  equitable  as 
well  as  a  legal  charge  on  his  eftate,  and 
this  court  will  maintain  it  againft  the 
heir  at  law.  ibid. 

Though  a  purchafer  did  not  know  of  an 
incumbrance  before  he  paid  his  money, 
yet,  as  he  knew  it  before  the  deed  was 
executed,  it  affeAs  him,  with  notice. 

384 

Contra^. 
See  Catcl)tn9  ISarsaitt. 

In  ii'hat  Cafes  a  defeBive  Surrender,  or  the 
^VJant  of  it  ^.uill  be  Jupplied  in  equity,  385. 

^.  buys  a  copyhold  eftate  for  his  own, 
and  two  lives,  in  the  manor  of 


wlicre  the  cuilom  was,  that  whoever 
purchafes  in  it,  the  eftate  fhould  go  in 
i'ucceffion,  and  by  his  will  devifes  all 
his  eftate  real  and  perfonal  to  his  wife : 
Though  the  legal  intereft  be  according 
to  the  caftom  of  tlie  manor,  yet  A,  has 
^n  equitable  iiUereft  from  being  the 


fole  purchafer,  and  niall  be  conftnied 
as  a  truft  for  him,  he  having  advanced 
the  money.  -^^^385 

Where  a  man  devifes  all  his  eftate  real  and 
perfonal  to  a  wife  or  child,  and  has  no 
other  real  eftate  but  the  copyhold,  it 
ftiall  pafs  by  thofe  general  words.  386 

Where  a  copyhold  is  devifed  to  the  wife, 
tJie  court  will  fupply  the  want  of  a  fur- 
render,  even  though  (he  has  aprovilion 
under  a  fettlement.  ihii. 

The  rule  that  the  court  will  not  fopply  a 
furrender  againft:  an  heir,  muft  be  ap- 
plied folely  to  an  heir  in  blood,  andnot 
to  a  hares  faaus.  HH^ 

A  father  purchafes  land  in  his  fon's  name, 
his  fon  being  then  18  years  of  age,  die 
father  continued  in  pofTeftion  tiil  his 
death :  This  fhall  be  confidered  as  an 
advancement  for  the  fon,  and  mtatruf 
for  the  father.  ibid. 

Parol  evidence,  though  improper,  wheu 
offered  againft  the  legal  operation  of  a 
a  will,  or  an  implied  truft,  ihall  be  ad- 
mitted where  it  is  in  Aipportof  law  and 
equity  too.  j^u. 

A.  gives  all  his  lands  unfettled,  and  all 
his  goods  and  chattels  to  his  wife  for 
life,  and  afterwards  to  his  younger  dnl- 
dren,  in  fuch- manner  as  flie  fliould 
think  fit  to  difpofe  of  the  fame :  The 
teftator  died  feized  of  freehold  lands 
and  cuftomary  meftuages,  which  were 
unfettled,  and  not  furrendered  to  the  ufc 
of  his  will :  The  lands  fettled  being 
only  freehold,  naturally  the  lands  un- 
fettled muft  be  the  fame,  and  therefoie 
the  copyhold  lands  did  not  pafs.     387 

Where  there  is  no  furrender  of  copyhold 
lands  to  the  ufe  of  a  will,  they  will  not 
pafs  by  a  general  devife  of  lands.  588 

Thou|;h  there  Jhould  be  no  furrender  to  the 
ufe  of  a  will,  yet  it  is  fufiicient  to  pa6 
an  equity  in  copyhold  lands.  iW- 

This  court  will  not  fupply  the  defed  of  a 
furrender  of  copyhold  eftates  in  fevoui 
of  a  wife  or  younger  children,  to  the 
4ifmherifon  of  a^  heir  unprovided  for* 

ihiL 

Diiinhcrifon  is  not  confiB«d  to  difcent, 
for  if  an  heir  is  provided  for  by  fctdct 
naent,  or  any  other  way,  he  cannot  be 
faid  to  be  difinheritcd.  ihiL 

N,  $,  by  will  devifes  to  his  wife  and  her 
heirsj(  all  his  freehold  and  copyhold 

lands, 
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lands,  being  w^U  affured  (he  would,  at 
her  deceafe,  difpofe  of  the  lands  amongft 
all,  or/ucb  of  his  children,  as  by  their 
condii^t  fhould  deferve  it.      Page  389 

The  wife  devifes  all  the  freehold  and  co- 
pyhold lands,  except  the  copyhold  in 
Hampton^  to  her  daughter,  and  her 
heirs,  and  that  copyhold  to  the  heir  at 
law  of  the  teftator,  and  his  hcirs%  The 
teftatrix  gave  diredions  for  furrenders 
of  the  re^eftive  copyhold  eftates  to  the 
ufc  of  the  will,  but  died  before  they 
were  perfefted :  The  heir  not  being 
totally  unprovidtd  for,  the  court  fup- 
plied  the  furrender.  thid. 

Tht^ord /uch  gave  the  wife  the*power  to 
devife  the  whole  to  one  child  if  flie  had 
thought  fit,  Ihid. 

The  truft  of  a  copyhold  not  neceffary  to 
be  furrcndered,  390 

See  ^Olser,  under  Of  fhe  right  Execviion 
€fa  Power,  /md  where  a  DefeS  there- 
in  lAjill  hefupplied. 

See  ^Panferilllt,  under  Rule  as  to  Copy- 
holds under  Commifftons  of  Bankrupts, 

Crem'to;  anti  KDebtoi- 

What  Con^ueyance  or  Difpofition  Jhall  he 
Jraudulent  as  to  Creditors, 

See  3greementiSj  9rticle0  atiD  Cotie^ 

]iant0)  Rujfel  V.  Hammond,  under  Vo- 
luntary Agreements  f  in  what  <afes  t«  he 
performed. 

See  1BanlUrotlt>  Walker  v.  Burrows,  un- 
der Rule  as  to  AJJignees, 

What  Conveyance  or  Difpofition  fhall  bt 
good  againft  Creditors^ 

•See  IBanlinipt,  Brown  v.  Jones,  under 
The  Ctmftruaion  of  the  ftatute  of  21  Jbc, 
I .  cap.  19,  with  refpea  to  a  Bankrupt's 
PoffeJJion  of  Goods  after  AJJignment. 

General  Cafes  of  Creditors  asul  Debtors. 

iA  father,  by  articles  previous  to  the  mar- 
riage of  his  Ton,  covenants  at  the  end 
of  three  years  after  the  folemnization 


thereof,  to  pay  to  trtiftees,  ^elr  exet 
<;uitors,  &^«  12,000/,  to  be  fettled  to 
the  hufband  for  life,  to  die  wife  for 
life,  then  to  the  ufe  of  the  firft  and 
other  (ons  in  tail  male,  remmndert^the 
daughter  and  daughters  in  tail  general^ 
remainder  to  the  right  heir»  of  the  huA 
band.  Page  391 

Provided  if  there  fhould  be  But  one  daugh- 
ter, and  no  other  child,  and  the  heirs^ 
faff,  of  the  hufband  fhould,  within 
three  calendar  months  after  his  death, 
pay  to  the  truftees  4006/.  then  all  the 
ufes  limited  to  fuch  daughter,  and  th<5 
heirs  of  her  body  in  the  1 2,000/.  fhould 
cea/e  and  be  void,  and  from  thence- 
forth (hould  be  to  the  ufe  of  the  heiri 
and  afTigns  of  the  hufband*  ihid^ 

The  hufband  dies,  leaving  no  child  &tf* 
daughter,  and  by  his  will  had  dcvifed 
the  12,000/.  and  all  his  property  i» 
the  fame,  and  in  the  lands  to  be  pur- 
-chafed  therewith,  fubje£t  to  the  tuifts, 
to  his  father,  his  heirs,  Wr.  and  ap- 
pointed him  executor:  He  lets  Jic 
three  months  lapfe  without  paying 
the  4000/.  as  he  had  not  perfonal  aflets 
fufRcient  to  pay  it.  ihiJ* 

Mr.  Frederi<k,  a  judgment  creditor  of  the 
hufband,  brought  his  bill  to  be  paid 
principal,  interefl,  and  cofls  out  of  the 
perfonal  afTets  of  the  teflator,  and  if 
not  fufEcient,  it  was  infifled  that  the 
hufband's  reverfionary  intereil  ia  the 
1 2, 000/.  ought  to  be  deemed  real  ai^ 
fets,  and  applied  in  payment  of  his  de- 
mand, ihid^ 

The  reverfionary  in tcrefl  ih  the  12,000/. 
together  with  the  benefit  of  difcharg- " 
ing  the  fame  from  the  eflate  tail  limited 
to  the  daughter,  was  confidered  by 
Lord  Chancellor  as  real  afTets,  and  the 
plaintiff,  Mr.  Frederick,  notwithfbuid- 
ing  the  three  months  were  lapfed  with-* 
out  payment  of  the  4000/,  the  cour^ 
held,  ought  not  to  be  prejudiced,  but 
let  into  the  benefit  of  the  redemption« 

ihid. 

The  hufband,  faid  Lord  Chancdlvr,  by 
purchafe  from  his  father,  was  made 
owner  of  the  fee  in  the  eflate  to  be 
bought  with  the  12,000/.  and  was 
therefore  in  nature  of  a  right  of  re- 
demption in  the  fon,  and  not  a  mere 
naked  power,  v^v 
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Where  an  heir  or  executor  have  omitted 
to  do  an  aft  within  a  limited  time>  it 
Ihall  never  be  to  the  prejudice  of  a 
creditor^  but  he  ihall  be  admitted  to  do 
it  himfelf.  Page  394 

See  under  Sanfctopt,  Gro^e^  and  under 
Rule  as  to  Landlords^ 

See  Crat^  aim  !39^rc|)8nlrf)e. 

See  Cireatto^i  anH  9imiin{(ttatO}0^  un> 

dcr  What  JbaU  he  4ffets. 

Sec  SeMCt^  under  De^/e  of  Lands  for 
Payment  of  Dehts^ 

See  4Satlfcnt|^>  under  Rnk  as  to  Part- 
ner/hip. 

Upon  payment  of  20/.  cofb,  a  bill  may 
be  amended  after  an  anfwer  put  in^ 
but  Lord  Chancellor  faid  he  would  con- 
fider  how  to  make  a  more  adequate 
compenfation  to  a  defendant  for  the 
future,  after  a  long  anfwer,  and  other 
neceflkry  proceedings  had  on  the  part 
of  the  de^ndant.  396 

See  ^Bankrupt,  under  Rule  as  to  Cojts. 

See  Cl)itience»  (QUitncffes^  ant  ]dtoof. 

See  Cban'tp. 

Courttf  anil  t^ir  liuristiSfon 

Honvfar  Chancery  ivtllor  avillnot  exert  a 
JwrifdiStiony  in  Matters  cognizable  in  in- 
ferior  Courts. 

See  under  lBanfcrtl|lt,  Butler  andPumell, 
under  Rule  as  to  the  Sale  of  Offices  under 
A  Commiffion  of  Bankruptcy^ 

Coott  of  ^Wkixt- 
See  Canon  Ham. 


CltPtef?* 

See  CetuuM;  b^  t|^  dirteCt* 

CnSont  of  Honnott. 

Conciming  the  Cufiom  '^witb  refpe3  to  the 
Cbildrem  of  a  Freeman^  and  here,  of  Ad- 
'vancement,  hringing  into  Hotchpot,  SkT' 
vi'oorfiip  and  Forfeiture. 

See  9fntit^  anil  ^rWttement^  Metcalf 

V.  Ives,  under   For  *what  Caufes  fit 
afide. 

What  Difpofition  made  hy  a  Freeman  of  his 
Eft  ate  ftjall  he  good,  or  'void  being  in 
Fraud  of  the  Cuftom. 

A  father  having  ft'ue  children,  three  of 
age,  and  two  infants,  enters  into  an 
agreement  with  them,  that  he  would 
come  to  London  and  take  up  his  free- 
dom, provided  they  would  releafe  any 
right  or  demand  they  may  be  intitled 
to  in  reipeft  of  the  father's  perfonal 
eftate,  by  virtue  of  the  cuftom  of  the 
city  of  London:  An  agreement  drawn 
up  accordingly,  and  executed  by  the 
father  and  the  three  children  who  were 
of  age,  Pagn99 

A  bill  brought  by  the  plaintiff,  and  his 
wife,  one  of  the  daughters  ivho  ivas  of 
age  at  the  time  of  the  agreement,  for 
her  cuftomary  fhare  of  the  father's  eftate, 
he  having  in  his  life-time  taken  up  his 
freedom.  ihiL 

A  court  of  equity  will  not  interpofe  in  vo- 
luntary agreements,  where  they  have 
been  entered  into  without  fraud.    401 

The  agreement.  Lord  Chancellor  held, 
could  not  operate  as  a  releafe,  for  want 
of  an  intereft  in  the  children  for  it  to 
operate  upon ;  for  they  had  neither^ w 
in  re,  nor  ad  rem,  the  whole  being  in 
the  father  during  his  life.  ibid. 

Agreements  of  this  kind  he  faid  ought 
not  to  receive  any  encouragement,  and 
founded  manifeftly  on  a  miilake  of  the 
father.  It  is  a  known  rule  in  equity, 
to  relieve  againft  fuch  agreements  as 
are  founded  on  miikkes.  40J 


The 
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The  cullom  of  London  admits  of  no  fuch 
bar,  for  nothing  but  an  actual  advance- 
ment of  a  child  will  have  that  effedl : 
But  if  a  daughter,  who  has  a  portion 
given  by  a  father  on  marriage,  agrees 
to  take  it  in  fatisfadtioh  of  any  demand 
fhe  may  afterwards  have  on  his  eftate, 
this  amounts  to  a  bar.  .  Page  402 

Ji  father's  preferring  a  child  in  marriage, 
or  advancing  money  to  fet  up  a  fon  in 
trade,  may  amount  to  a  bar  of  his  cuf- 
tomaryihare;  but  in  all  thofe  inilances 
there  muft  be  a  valuable  confideration 
moving  from  him,  and  an  adual  be- 
nefit accruing  to  the  child.  403 

A.  on  his  marriage  with  one  of  the  daugh- 
ters of  John  Burrows,  had  an  eftate  in 
land  fettled  on  him,  and  the  ufes  of  the 
fettlement  purchafed  with  the  father's 
money,  but  figned  a  note  to  the  father 
as  a  receipt  for  fo  much  more  money 
advanced  for  his  wife's  fortune,  this 
muft  be  confidered  as  money,  and 
brought  into  hotchpot.  i^/V. 

Where  a  wife  is  compounded  with  on 
marriage,  by  having  a  jointure,  fettled 
on  her  in  lieu  of  her  cuftomary  (hare, 
'  the  huft)and  fhall  not  be  confidered  as 
a  purchafer  of  her  third,  but  the  or- 
phanage fhare  ihall  then  be  a  moiety 
of  his  eftate.  ihid. 

Where  money  is  expreffed  to  be  given  in 
part  of  a  portion,  though  of  fmall  a- 
mount,  yet  it  is  advancement,  and 
muft  be  brought  into  hotchpot.     /^/V. 

An  agreement  muft  depend  on  the  cir- 
cumftances  at  the  time,  and  cannot  be 
made  better  or  worfe  by  fubfequent 
faas.  404 

A  proviiion  by  will  that  a  legatee  contro- 
verting the  difpofition  of  the  eftate 
ihall  forfeit  his  legacy,  is  in  terrortm 
only,  and  though  he  contefts,  it  does 
not  forfeit.  ibid. 

A  pcrfon  cannot  take  by  the  cuftom,  and 
under  the  will  in  any  inftance  what- 
ever, ilfid. 

What  is,  or  is  not,  an  Ad^vancement  • 

If  a  child  or  children  of  a  freeman  of 
London  are  advanced  in  the  father's  life- 
tiifie,  they  (hall  be  faid  to  be  fully  ad- 
vanced, unlefs  the  quantum  of  the  ad- 


vancement appears  In  writing  under 
his  hand.  P^tge  406 

This  cuftom  will  hold  equally  with  re- 
gard to  an  only  child,  as  where  there 
are  many  children.  407 

Parol  evidence  of  a  father's  declaration, 
will  not  be  allowed  to  debar  a  child  of 
her  orphanage  fliare ;  but  proofs  of  de- 
clarations by  the  hufband,  in  regard  to 
an  advancement  in  marriage  with  the 
daughter  of  a  freeman,  will  be  admit- 
ted as  evidence,  becaufe  they  arc  de- 
clarations againft  his  own  intereft.  ihid. 

Proofs  alfo  of  declarations  of  the  wife, 
made  during  the  coverture  of  her  firft 
huft)and,  may  be  read  againft  the  fe- 
cond,  and  will  bind  as  much  as  if  made 
after  the  death  of  the  firft,  and  before 
marriage  with  the   fecond    hufband. 

ibid. 

Unlefs  what  a  freeman  has  advanced  to 
a  child  appears  .by  fome  book,  written 
with  the  freeman's  own  hand,  the  court 
will  not  direft  an  inquiry  whether,  it 
was  a  full  advancement.  408 

Where  a  father  or  mother  are  in  low  cir- 
cumftances,  the  child  ought  to  be  main- 
tained out  of  a  provifion  left  by  a  col- 
lateral relation. 


AN  original  independent  decree  may 
be  had  in  the  court  of  chancery, 
where  all  the  fads  are  ftated  by  the  bill, 
notwithftanding  there  was  a  former  de- 
cree for  the  fame  matter  in  Wales,  ibid^ 

IDeeTMJ  ant>  otfce?  tm%\X\y\%%. 

Deeds  and  Injtruments  entered  into  by  Frauds 
in  luhat  Cafes  to  be  relieved  againfi. 

Though  a  man  is  arrefted  by  due  proceis, 
yet  if  he  is  obliged  to  execute  a  con- 
veyance vvhilft  under  arreft,  this  court 
will  conftrue  it  a  durefs  and  relieve  a- 
gainft  fuch  conveyance.  409 

See  ^tix  ant  SnceSo;. 

See  tDoluntart  3Deei^  9nb  U*$  4I^CFcSi. 

SDebifctf 
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lDetiife0. 

Ofwd  Dtnfi/es  hy  Uncertainty  in  the  De- 
fcriftiom  of  ibi  Per/on  to  take. 

In  a  deviie  any  thin^  that  amounts  to  a 
defignatio  ferfona  is  fofficient,  and  tho' 
baftards  ftndly  are  not  fons>  yet  if  they 
have  acquired  that  name  by  reputa- 
tion, in  common  parlance  they  are. 

Page  410 

Though  a  perTon's  name  is  miftaken  in  a 
devife,  yet  if  made  out  by  averment  to 
be  the  pecfon  meant,  and  can  be  ap- 
plied to  no  other,  the  devife  to  him  is 
good.  ibid. 

R.  L.  devifes  to  R.  M.  cldeft  fon  of  his 
nephew  R.  M.  and  the  firft  heirs  male 
of  his  body,  and  in  default  of  fuch  iffue, 
to  ibe  fecondfon  oftbefaid  R.  M.  and 
the  heirs  male  of  his  body,  and  their 
iflues ;  remainder  over  i^c.  Thefe 
words,  t be  fecondfon  oftbefaid  R.  M. 
do  not  mean  the  fecond  fon  of  the  de- 
vifee,  but  Jobn  the  fecond  fon  of  the 
teflator's  nephew  R.M.  411 

A  court  never  conftrues  a  devife  void,  un- 
lefs  it  is  fo  abfolutely  dark  that  they 
cannot  find  out  the  teflator's  meaning. 

Words  of  limitation  fuper-added  to  pre- 
ceding words  of  limiution,  will  not 
make  tbejirft  words  of  purchafe,  but 
the  fubfequent  ought  to  be  rejeded  as 
redundant.  41 3 

Subfequent  words  of  limitation  affe£l  not 
the  legal  operation  of  the  preceding 
words  of  limitation,  unlefs  the  word 
heir  is  ufed  in  the  fingular  number^  or 
an  exprefs  eilate  for  life  limited  to  the 
firll  taker.  ibid, 

Ko  ftreis  to  be  laid  upon  the  word  frft, 
means  only  that  they  fhould  take  in 
fucceffion  according  to  priority  of  birth. 

414 

R^  R,  gives  to  his  niece  J.  S,  5000/.  in 
the  old  S.  5.  annuity-ftock  of  the  S.  S. 
company,  and  to  his  nephew  R.P. 
5000/.  in  the  old  S,  S,  annuity-ftock  of 
the  S.  5.  company.  At  the  time  of 
making  his  will,  and  at  his  deaths  tef- 
tator  had  only  5000/.  io  ol4  S.  S.  an- 
ntiity-ilock.  ibid. 


Lord  Chancellor  faid,  they  ate  to  be  coif*' 
fidered  as  two  diflindt  legacies,  and^/. 
S.  and-/^.  P.  are  intitled  to  have  thefii 
made  eood  out  of  the  teftator's  afletsy 
and  the  executor  was  dire^d  to  pur- 
chafe out  of  the  peHbnal  efbite  5000/. 
old  S.  $.  tnntdty-fiock,  and  transfer 
one  moiety  to  ^.  S.  and  the  other 
moiety  to  his  own  uie,  and  the  5000 /« 
old  S.  S.  annuities,  which  the  teflator 
died  pofTefied  of,  to  be  applied  pro- 
portionably  towards  payment  of  the  le- 
gacies to.^.  S.  and^.  P»       Page\i^ 

Miftakes  in  making  wills  are  never  to 
be  fuppofed,  if  any  confirudion  that 
is  agreeable  to  reaicm  caii  befoond 
out.  415 

Every  claufe  in  a  will  (hall  be  conftraed  fo 
as  to  take  cScSi  according  to  the  tefla- 
tor's intent,  if  it  is  coniiftent  with  th^ 
rules  of  law,  416 

"Where  a  particular  chattel  is  fpedfically 
defcribed  and  diftihguifhed  from  all 
other  things  of  the  lame  kind,  and  is 
not  found  among  the  teflator's  efieds, 
it  fails  ;  or  if  given  ^fl  to  A.  and  then 
to  B,  they  muft  divide  it ;  or  if  difpo- 
fed  of  in  teflator's  life- time,  it  is  an 
ademption  of  fuch  legacy.  417 

In  our  law,  faid  Lord  Chancellor ^  partico- 
lar  legatees  are  always  preferred  before 
the  reuduary  legatees,  (though  other- 
wife  in  the  Roman  law),  the  refiduMm 
being  confidered  by  us  as  tbegUamwgi 
of  the  teflator's  eflate.  41^ 

OfDe'vifcs  of  Lands  for  Payment  ofDihts, 

A»  by  his  will,  firfF  gives  an  eflate  for 
life  to  his  wife,  and  in  the  latter  part 
creates  a  trufl  term  for  payment  of 
debts  to  take  place  from  the  day  ofhis 
death  :  The  term,  though  fubfequent, 
fhall  take  place  of  the  v^e's  eflate  for 
life,  efpecially  as  it  is  a  truft  term  for 
raifing  money,  419 

Immaterial  how  a  teflator  places  the  fe- 
veral  devifes  in  a  will,  becaufe  die 
whole  muft  be  confh-ued  together,  fb 
as  to  make  it  confiflent^  ibid. 

A  teflator  devifes  all  his  real  and  perfbnil 
eflate  to  be  fold  for  payment  of  his 
debts,  and  appoints  the  defendant  exe- 
cutor ;  the  perfbnal  eftate  not  being  fif- 
ficient,  a  bill  was  brought  by  bond, 

and 


A  ^ahle  of  the  Principal  Matters. 


ftnd  note  creditors  of  the  teftator,  to 
be  paid  their  demands  out  of  the  real 
eftate.  The  queftion,  whether  the  ex- 
ecutor can  fell  the  fame,  as  the  teftator 
had  given  it  generally  to  be  fold,  with- 
out directing  who  Ihould  fell.     Page 

420 

Lor  J  Chancellor  was  of  opinion  the  money 
arifing  from  the  fale  would  be  legal 
afTets  in  the  hands  of  the  executor,  and 
therefore  thought  it  a  reafonable  con- 
ftrudlion  that  he  fhould  be  the  perfon 
to  make  the  fale,  and  decreed  accord- 
ingly. /^/V. 

Where  lands  are  devifed  to  truftee  to  be 
fold  for  payment  of  debts,  and  the  heir 
is  an  infant,  he  has  no  day  to  fhew 
caufe  when  he  comes  of  age  ;  but  if  the 
lands  are  not  devifed  to  any  particular 
perfon  it  is  otherwife.  42  i 

A  provifo  in  the  will  of  R»  B.  that  if  his 
perfonal  eftate,  and  houfe  and  lands  at 
fV.  flioilld  not  pay  his  debts,  then  his 
executors  to  raije  the  fame  out  of  his  co- 
pyhold premifles.  ibid. 

The  rents  not  being  fufficient  to  difcharge 
teftator 's  debts,  thefe  words  will  give 
the  truftees  a  power  to  fell  the  copy- 
hold lands  to  fatisfy  his  intention  of 
paying  his  debts.  ibid^ 

W,  H.  by  will,  gave  100/.  to  his  daughter 
Frances  J  and  450/,  between  two  other 
daughters,  and  then  devifes  his  land 
in  truft  for  a  term  of  ninety-nine  years, 
with  a  power  to  raile  a  lefs  term  upon 
truft,  that  if  his  wife  fliould  within  four 
years  pay  off  the  550/.  then  he  gives 
the  lands  to  her  for  life,  and  after  her 
'.death  to  JV,  H.  his  fon  and  his  heirs 
male  and  female,  and  for  want  of  fuch 
iffue,  to  him  and  his  heirs*  for  ever. 

422 

This,  faid  the  court,  is  a  conditional  li- 
mitation in  the  wife,  taking  place  as 
an  executory  devife,  and  if  fo,  the  free- 
hold defcended  to  the  fon  as  heir  at  law 
to  the  teitator,  till  the  four  years  were 
clapfed,  or  his  wife  had  performed  the 
condition,  as  a  part  of  the  inheritance 
undifpofed  of,  and  by  this  devife  the  ion 
had  a  good  eftate  tail  in  the  inheritance, 
cxpedtant  on  the  determination  of  the 
term  of  ninety-nine  years.  ibid. 

Wherever  there  is  a  limitation  with  re- 
mainder over,  made  ia  th^  wgrds  of  a 

Vol.  I. 


condition,  which  would,  be  coiifbiied  as 
a  condition,  if  they  could  take  efPedt, 
ought  to  be  conftrued  as  a  limitation  if 
they  cannot.  Page  424 

Where  a  Devife  Jhall  or  /hall  not  be  infa^ 
tisfaSlion  of  a  Thing  due. 

A.  gives  an  annuity  of  20  /.  to  his  daugh- 
ter, and  the  heirs  of  her  body,  quar* 
terly,  without  any  abatement.  B,  the 
furviving  executor  of  A,  gives  to  Jthe 
daughter  of  A.  and  her  daughter,  an 
annuit)  of  20/.  by  his  will,  to  be  paid 
quarterly  without  any  abatement,  out 
of  his  freehold  hoiifes  in  Holborn,  and 
if  they  die  without  iffue,  then  to  return 
to  the  plaintiff  his  heir,  and  by  indorfe- 
ment  upon  the  will,  with  a  pencil, 
fays,  I  hope  this  20/.  will  not  be  taken 
for  another  20/.  annuity,  but  to  con- 
firm the  20 1,  per,  ann,  her  father  left 
her  and  her  daughter.  425 

The  indorfement  of  no  weight,  as  nothing 
can  either  enlarge  or  diminifh  what  af- 
fe£ls  real  eftate,  unlefs  it  be  executed 
according  to  the  ftatute  of  frauds  and 
perj  uries.  ibidm 

In  conftruing  one  legacy  to  be  a  fatisfac- 
tion  for  another,  regard  muft  be  alwayg 
had,  faid  Lord  Chancellor,  to  the  parti- 
cular circumftances,  limitations,  and 
funds,  out  of  which  the  two  feveral 
legacies  are  to  arife  :  The  daughter  of 
A,  not  entitled  to  both  annuities,  for 
his  furviving  executor,  who  was  alone 
chargeable  by  way  of  perfonal  demand^ 

,  might,  by  way  of  exoneration  of  the  fa- 
ther's perfonal  eftate,  dired  that  if  flie 
took  the  annuity  under  his  will^  ihe 
ftiould  not  have  it  out  of  his  father's 
perfonal  eftate.  426. 

R,B,  on  his  marriage  in  1713,  fettled 
exchequer  annuities  for  99  years,  a- 
mounting  to  300/.  per  ann,  in  truft  for 
himfelf  for  life,  remainder  to  his  wife 
for  life,  remainder  to  his  children,  in 
fuch  manner  as  he  ftiould  appoint :  By 
the  marriage,  only  one  child,  a  daugh- 
ter. In  1720,  ^.  i. devifed  all  his  real 
and  perib^ip.i  efttite  to  his  wife,  and  her 
heijs,  charged  with  10,000/,  as  a  por- 
tion for  his  daughter,  payable  at  iS. 
After  the  deatJi  oiR.B,  his  wife  makes 

^  her  will,  and  gives  all  l^er  real  ani 
X  X  perto^^ 
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pcribnal  cftatc  to  her  daughter  and  her 
heirs,  hut  If  jhc  die  hcfcrf  fin  nAJOS  of  age 
todifpffe^  then  to  trullocs  to  raife  6000/. 
for  a  charity,  the  refidue  thereof,  if 
bcr  daughter  dies  unmarried,  to  the 
fjfters  of  the  tdlatrix  :  The  daughter, 
after  the  mother's  death,  marries  Mr, 
BtUnfa^  has  i/Tue  a  daughter,  and  dies 
about  the  age  of  twenty.     Page  426  & 

427 
Bill^fis^  as  reprefentativeof  his  wife,  and 
in  his  own  right,  brings  a  bill  for  an 
account  of  the  real  and  perfonal  ellate 
of  /J-  /?.  and  his  wife  ;  the  daughter, 
faid  the  court,  is  entitled  under  the  fet- 
tlement  to  the  exchequer  annuities,  as 
an  intereft  veiled  in  her,  and  the  father 
had  only  a  power  of  difpofing  thereof 
among  his  children  as  he  thought  pro- 
per, and  there  being  only  one  child, 
the  is  entitled  to  the  whole.  ibid. 

The  1 0,000/.  devifed  by  the  will  of  the 
father  to  the  daughter,  (hall  not  be 
taken  to  be  in  fatb^faftion  of  the  an- 
nuities ;  though  this  court  leans  againft 
double  portions,  yet  regard  muft  be 
had  tocircumllances ;  as  where  there  is 
an  eldell  fon,  or  more  children,  and  the 
demand  would  be  to  their  prejudice, 
but  here  it  is  an  only  child.  427 

The  thing^  given  in  fatisfadion  mull  be 
of  the  fame  nature,  and  attended  with 
the  lame  certainty,  as  that  in  lieu  of 
^  which  it  is  given,  and  land  is  nofatis- 
faftion  for  money,  nor  'vice  i-er/a,  mo- 
ney for  Lind  ;  and  though  they  are  both 
of  the  fame  nature  h.cTt,  yet  the  legacy 
of  10,000/.  h  fubjeft  to  a  contingency 
of  her  arriving  at  18,  and  a  mere  con- 
tingency ihaii  not  take  away  a  portion 
ablbluteJy  veftt-d,  efpeciallyin  the  cafe 
cf  an  only  cIiiKl.  428 

As  a  perfon  at  the  age  of  14  may  difpofe 
of ptrlbnal  e/late,  as  tlic  Jaw  now  flands, 
the  daughter  entitled  at  tliat  age  to  all 
the  pcrional  ellate  devifed  to  her  by  her 
mother ;  and  as  ihe  made  nodilpofition, 
will  go  to  t))c  hulband.  ibid. 

The  word  thcretf  mull  be  conflrued  rcd- 
dende  Jingitla  JiKgiilis y  as  applied  to  per- 
Jonal  c>r  real  eliate.  ibid. 

The  rtildue  cf  the  motlier's  real  eUate, 
after  the  charily,  ihailgo  to  the  daugh- 
ter, and  io  *c  '^  e  huiband,  as  the  con- 


tingency on  which  it  is  given  over  has 
never  happened ;  and  befides,  in  doubt- 
ful cafes,  the  heir  is  always  to  be  pre- 
ferred. Page  1^1% 

See  SDctoer  ano  JSoiittnre. 

What  Words  pafs  an  Efiate  tail. 

A.  by  his  will  devifes  to  his  cldeft  fon 
Jonathan  a  real  eftate  for  life,  remab- 
der  to  his  fons  in  tail  male,  remainder 
to  teflator's  iecond  fon  John  for  life, 
remainder  to  his  fons  in  tale  male,  re- 
mainder to  plaintiff* s  father  George  Ivii 
for  life,  remainder  to  kis  ions  in  tail 
male,  remainder  over.     And  alfo  gave 
to  three  trullccs  two  long  annuities  of 
100/.  each,  in  tlu^  as  to  one  for  the 
plaintiff's  father  for  life,  and  then  to 
the  plaintiff  for  life,   remainder  to  the 
iffuc  male  of  his  bodj',  remainder  over ; 
and  as  to  the  other,  in  truil  for  teib- 
tor's  fon  Robert  for  life,  and  in  dcfeult 
of  ifTue  male,  remainder  to  John  Ivie 
for  life,  remainder  to  his  ifTue  male  in 
tail  male,  remainder  to  Gfor^f  for  life, 
remainder  to  plaintiffs  for  life,  with  di- 
vers remainders  over,  and  appointed 
John  his  executor,  who  pofTefled  him- 
felf  of  the  title  deeds  of  the  real  cftatc, 
and  tallies  belonging  to  the  annuidesr 
Jonathan  luie  is  dead  without  iffuc, 
Rchcrt  likewife  without  ifTue  male,  and 
the  ion  oijobn  I-TJie,  bom  after  teftator's 
death,  is  imcc  dead,  and  his  father  has 
adminiilred.   In  1720  y^/;/?  joined  with 
Gterge  in  the  fale  of  the  annuity  devifed 
to  Cioigc  for  3250/.  and  the  purchafe 
money  paid  to  Grorge.  429  &  430 

The  plaint ilF,  the  fon  of  George,  brings 
his  bill  to  have  the  deeds  and  wridngs 
relating  to  the  real  eflate  depofited  in 
court ;  and  as  to  the  annuity  devifed  to 
John  and  to  plaintiff  in  remainder,  to 
have  fecurity  given  for  the  payment  of 
it,  when  his  intereil  therein  fhouldtakc 
efl'ett  in  poficfTion.  And  as  to  the 
other  annuity,  to  have  a  fatisfaftioB 
againft  John  for  the  breach  of  truft,  ia 
concurring  in  the  fale  thereof  to  the 
plaintiff's  prejudice,  and  for  an  equi- 
valent upon  the  death  of  hi*  fethrr 
George  lijie*  '%h:L 
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tord  Chancellor  of  opinion,  as  to  the  an- 
nuity devifed  to  Robert,  and  afterwards 
to  John  for  life,  ^c.  that  there  being 
words  of  limitation  annexed,  fuch  as 
would  create  an  eftate  tail  in  the  cafe 
of  real  ellate  upon  the  birth  of  a  fon 
oi  Johfi,  the  whole  intereft  in  remain- 
der veiled  in  fuch  fon ;  and  that  John, 
as  adminillrator  to  his  fon,  is  abfolutely 
entitled  to  it,  and,  as  to  this  demand, 
difmiifed  the  bill.  Page  430 

Where  a  truftee  has  been  corruptly  guilty 
of  a  breach  of  truil,  the  court  will  com- 
pel fuch  truftee  to  make  fatisfadlion  to 
the  utmoft ;  but  as  to  the  annuity  fold 
by  John,  as  it  was  at  the  inftance  of 
George,  and  the  money  received  by 
George,  he  would  not  charge  John  with 
the  price  the  annuity  was  fold  at,  but 
decreed  that  George  and  John,  or  one 
of  them,  do,  at  their  own  charge,  pur- 
chafe  an  exchequer  annuity  of  100/.  a 
year,  for  99  years,  and  affign  the  fame 
to  truftees,  to  be  approved  of  by  the 
matter,  and  the  trufts  thereof  to  be  de- 
clared according  to  the  limitations  in 
the  will.  ibid. 

His  Lordihip  refufed  to  direft  the  deeds 
and  writings  to  be  depoiited  in  court, 
becaufe  the  plaintiffs  intereft  in  the 
real  eftate  was  too  remote  to  warrant 
it,  and  is  never  done,  but  in  the  cafe 
of  a  remainder  man,  whofe  eftate  is 
expedant  on  a  mere  tenancy  for  life. 

R,  W.  by  his  will  devifed  to  his  wife  £//- 
xabeth  all  his  lands,  ^c,  not  fettled  in 
jointure,  and  then  fays,  if  it  ftiall  hap- 
pen that  fhe  fhall  have  no  fon  nor 
daughter  by  me, /or  ivant  of  fuch  iJJ'ue, 
the  faid  premifTes  to  return  to  my  bro- 
ther (the  plaintiiF)  if  he  Ihall  be  then 
living,  and  his  heirs  for  ever,  paying 
to  A.  and  B.  150/.  within  a  year  after 
Elizabeth^s  death :  Decreed  to  be  an 
eftate  tail  in  Elizabeth,  becaufe  where 
preceding  words  are  proper  to  create 
An  eftate  tail  the  legal  operation  of 
them  cannot  be  controlled  by  fubfe- 
quent  provifions.  432 

The  words,  if  Elizabeth  has  no  fon  nor 
daughter,  muft  be  underftood  having  no 
iffue,  and  the  words  for  want  ai  fuch 
i^uc  amount  to  the  fame  as  if  the  cef- 


tor  liad  faid  for  want  of  iftiie  generally. 

Page  434 

Of  things  perfonal,  as  Goods  and  Chattels^ 
&c,  by  rx)hat  defcriftion,  and  to  ^whom 
gcodJ 

A,  devifes  a  freehold  mefluage  at  Rumford^ 
to  a  charity  fchool  there,  and  diredt^ 
the  rents  and  profits  to  be  applied  foi: 
the  benefit  of  the  fchool,  fo  long  as  it  . 
fhall  be  continued  to  be  endo^wed 'with  cha- 
rity :  And  by  the  fame  will,  reciting 
a  debt  of  1000/.  to  be  owing  to  him, 
gives  the  faid  fum  to  the  coopers  com-  - 
pany  to  build  alms-houfes  :  The  debt 
devifed  by  the  will,  inftead  of  1000/. 
amounted  to  365/.  i6j,  7</.only:  The 
freehold  eftate  being  devifed  to  a  chari- 
ty, fo  long  as  it  continues  to  be  endow- 
ed with  charity,  is  only  quoufque,  and 
when  it  ceafes,  as  it  is  a  gift  of  real 
eftate,  it  fhall  revert  for  the  benefit  of 
the  heir  of  the  teftator*  435 

Though  the  debt  devifed  by  the  will  a- 
mounts  only  to  365/.  16/.  jd,  yet 
the  wrong  defcription,  and  falling 
fhort,  will  not  defeat  the  legacy,  ibid. 

Where  a  per  fon  gives  a  debt  by  his  will 
to  a  corporation,  they  may  recover  it 
in  the  ecclefiaftical  court,  ibid^ 

s 

What  IVords  pafs  a  Fee  in  aWilL 

T,  C.  by  will  gives  to  the  Latin  fchool  of 
Teovill,  if  any  man  is  pofleiTed  of 'it 
that  teacheth  boys,and  is  richly  ground- 
ed in  the  Latin  tongue,  five  pounds,  to 
be  paid  him  yearly,  for  teaching  and 
inftiufting  three  boys :  As  it  is  not  to 
a  particular  fchool-mafter,  but  to  the 
fchool  itfelf,  it  is  a  perpetuity,  and  the 
general  words  for  inftrucling  three  boys, 
mean  three  in  fucceUion,  one  after  an- 
other, 436 

A  gift  to  the  parifh  church  o^A.  has  been 
conllrucd  a  gift  to  the  parfon  and  pa- 
riihioners  of  ^.  and  their  fuccefTors  for 
ever.  437 

Item  in  a  will  is  a  conjunctive  in  the  feme 
of  and  or  alfo,  and  is  only  made  ufe  of* 
to  diftinguiih  the  claufes.  43  S 

Where  a  will  direds  payments  out  of  land 

yearly,  at  a  particular  time,  it  cannot 
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be  al.er.J!  to  half  yearly  payments. 

For  more  of  Devi/es^ 
See  iPill,  under  Bills  ofDifcovery. 

See  ®;rpofl[tiotl  of  SSto^tld. 

See  IDolser  anti  Jlotntiite. 

Sec  Hcgac?,  under  Ademption  of  it. 

See  CotiDfttone  anti  ]limftation0. 
]DolBct  ant)  Ulctiiture. 

What  Jhall  he  a  good  SatisfaSliotiy  or  good 
Bar  of  Do-'ivcr,  and  hoivfar  a  Dotxrefs 
ivill  bi  fa*uoured  in  equity. 


A  provifion  for  a  wife,  in  articles  before 
marriage,  thereby  declared  to  be  in  full 
fatisfadion  of  dower,  or  any  claim  or 
right  by  common  law,  cuftom  of  the 
city,  or  any  other  ufage,  law  or  cuftom 
notwithllanding .  The  wife  furvived  the 
huiband,  and  accepted  of  the  terms 
mentioned  in  the  articles :  This  de- 
mand of  the  wife,  faid  the  court,  may 
be  extinguifucd  by  agreement,  and  as 
llie  was  an  infant  vvhen  the  articles 
were  figned,  and  had  her  election  at 
lier  hulband's  death,  which  ihe has  made 
by  accepting  what  was  dengned  as  a 
fatisfaclion  for  dower.  Die  has  barred 
herfel  f  thereof,  43  9 

The  words  in  the  articles,  anylauo,  ufage , 
or  ciijiom  ncti^ithfanding,  extend  to 
the  hu(band's  perfonal  cllate,  and  bar 
the  wife  of  her  fhare,  under  the  ftatute 
of  diicributions.  440 

Of  making  gocd  a  Deficiency  out  of  a  Huf 
land's  JJJets. 

A  widow  brings  her  bill  to  have  the  de- 
ficiency of  her  jointure  made  good  out 
of  tlie  ailets  of  \\'m  huiband,  and  his 
father,  nnd  alfo  for  1000/.  left  her  by 
her  hurDand,])riy2ble  with  intercft  from 
three  months  after  hl&  death,  and  for 
her  paraphernalia*  ibid. 


A  Talle  9f  the  Principal  Matters. 

The  father  and  fon  having  c6veriantcJ 
that  the  lands  fettled  upon  her  for  her 
jointure  were  worth  300/.  per  atrn.znd 
being  both  parties  to  the  marriage  con- 
traft,  it  was  held,  (he  had  a  Ken  tipon 
the  eftate  of  the  father  and  fon  ;  and  an 
account  of  affets  was  decreed,  and  diat 
the  deficiency  fliould  be  made  goodont 
of  the  fon's  eftate,  it  appearing  that 
he  had  received  moil  of  the  fortune. 

Page  440 
The  1000/.  given  by  the  will  to  the  wife, 
faid  Lord  Chancellor,  cannot  be  confi- 
dered  as  a  fatisfadion  for  the  defidenqr 
of  her  jointure,  for  as  the  jointure  hnds 
are  covenanted  to  be  worth  fo  much 
clear  of  all  reprizes,  the  teftator  intend- 
ed the  1000/.  as  a  bounty.  441 
If  a  perfon  in  the  execution  fufHciently 
defcribes  the  eftate,  he  had  a  power  to 
charge,  the  eftate  is  bound  though  there 
is  no  reference  to  the  deed  out  of  whkh 
the  power  arifes,  ibid. 
Where  there  are  real  eftates  defcended,  the 
wife  may  be  in  titled  to  her  parapherna- 
lia y  but  otherwife  in  this  cafe,  where  the 
real  eftates  came  by  the  huft^and.  ibid. 


Of  cwhat  eftate  of  the  HufBand*s  <wiih  re- 
fpeSl  to  the  nature  and  (quality  f hereof f 
Jhall  a  Woman  be  endo^wcd, 

Ralph  Sncyd,  being  feizcd  in  tail  male  of 
ieveral  manors  and  lands,  and  in  poi"- 
feflion  of  great  part  thereof,  and  hiving 
purchafed  feveral  others,  intermarried 
with  the  defendant  the  plaintifPs  mo- 
ther, andin  Odobcr  1733  died  intellate : 
'1 'he  plaintiff,  as  his  eldeft  fon  and  heir 
in  tail,  brings  a  bill  to  fet  afide  the  af- 
fignment  of  dower  for  partiality,  upon 
a  iuggcf!ion  that  part  of  the  eftate  was 
copyhold,  and  not  liable  thereto,   442 

U  the  huft)and  became  entitled  to  the 
copyhold  eftates  by  copy  of  court-rbU, 
and  granted  them  out  again  by  copy 
of  court  roll,  his  wife  is  not  entitled  to 
dower ;  but  if  he  became  entitled  other- 
wife  than  by  copy  of  court  roll,  and  did 
not  grant  them  out  again  by  copy  of 
court  roll,  llie  is  entitled  to  dower  oat 
of  t  ho  fe  eftates  •  ibid- 

A  wife  is  not  entitled  to  dower  out  of  an 
inftantaneous  feizin.  443 

Tk 
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Tlie  conufee  of  a  fine  is  not  fo  feifed  as  to 
give  the  wife  a  title  to  dower ;  nor 
in  the  cafe  of  a  ufe  lias  the  widow  of  a 
truftee  any  claim  of  dower  from  fuch 
a  momentary  feizin  in  the  hufband. 

Page  443 

See  f&Ol])et>  under  Of  the  right  Execu- 
tion of  a  Po-wer,  and  ^vjhere  a  Defect 
therein  auill  he  fupplied,  Hervey  v. 
Her^ey, 


CBieftment. 

See  3io{ntenant0  anD  Cenatus  in  dTom- 
inoti. 

0 

Cdate  Call, 

See?DcWfe,  under  What  Words  pafs  fin 
Eft  ate  TaiL 

CbtBcnce,  mitwz^t^y  anD  proof* 

What  <will,  or  nvill  not,  he  admitted  as 
E'vidence,  and  ivill  amount  to  fufficient 
Proof 

TH  E  court  will  allow  the  proving 
of  exhibits  njifva  'voce  at  the  hear- 
ing, but  not  to  let  in  other  examin- 
ations, and  this  only  at  the  :ipplica- 
tion  of  the  party  who  is  to  make  ufe 
of  the  exhibits,  but  no  inilance  where 
it  is  allov/cd  at  the  application  of  the 
contrary  party.  444 

Where  a  perfon  has  been  examined  here, 
his  depofition  may  be  read  at  law  Be- 
tivcen  the  fame  parties y  if  proved  to  be 
dead,  or  fick,  or  out  of  the  kingdom. 

445 
Where  an  original  note  is  lofl,  and  a 

copy  of  it  is  offered  in  evidence,  you 
muil  ihew  the  original  note  was  ge- 
nuine, before  you  will  be  allowed  to 
read  the  copy.  446 

5,ee  itoarD  ann  Arbitrament.  Metcalf 

v.  I'vesy  under  For  luhat  Caufes  fet 
afide.     61, 

See  allien.  21. 

See  iBautirupt,  Eade  v.  Lingood,  under 
Rule  as  to  Examinations  taken  before 
f^mmij/ioners  ^     203. 


See  ISobJcr. 

See  IBill,   under  Bills  of  Difcavery, 
&c.     285. 

Where  parol  or  collateral  Evidence  ivill,  or 
ivill  not,  he  admitted  to  explain,  con- 
firm,  or  contradict  njuhat  appears  on  the 
Face  \f  a  Deed  or  Will. 

See  CoprftolU,  Taylor  v.  Taylor,     386. 

A  bill  brought  to  fet  afide  an  aiTignment 
of  a  leafehold  ellate,  ^V.  upon  fug- 
geftion  that  it  was  not  intended  as  an 
abfolute  aliignment,  but  fubjed  to  a 
truft  for  the  plaintifPs  benefit :  Tho* 
no  exprefs  truft  in  the  deed,  yet,  as 
it  might  be  colle£led  from  circum- 
ftances  arifmg  out  of  the  aiTignment 
itfelf,  inconfiftent  with  an  abfolute 
difpofition  ;  and  other  circumftances 
creating  a  (Irong  prefumption  of  a 
truft  ;  Lord  Chancellor  admitted  parol 
evidence   to  explain  this  tranfattion. 

Page  447 

Though  there  can  be  no  parol  cleciu-. 
ration  of  a    truft   fmce    29   Car.   2. 
yet  parol  evidence  is  proper  here  in 
avoidance  of  fraud  intended  to  be  put 
upon  the  plaintiff.  448 

A  perfon  left  J,  20  /.  per  ann.  by  a  co- 
dicil to  his  will,  and  after  talking  of 
making  another  codicil,  and  leaving 
him  15/.  more,  the  attorney  told  him, 
that  if  5.  C.  and  D.  whom  he  had. 
made  devifees  of  his  eftate,  would 
give  him  a  bond  to  pay  him  15/.  per 
ann.  it  would  be  fufiicient ;  B,  being 
prefent,  prornifed  that  he  and  the  de- 
vifees would,  and  a  draught  was  pre. 
pared,  but  not  executed  ;  tcftator  liv- 
ed five  weeks  after,  and  J.  remained 
nine  years  without  demanding  tlie 
performance  of  the  promife  or  draught 
to  be  pcrfedled,  and  then  brings  his 
bill,  difmiffed  at  the  lloUs,  anct  upon 
appeal,  decree  of  dinniiiion  afiinncd. 

iL'd. 

The  court  will  not  add  a  legacy  to  a 
will  upon  parol  proof,  though  it  coA- 
cerns  the  penonal  eftate  oniy  ;  a  for- 
tiori where  it  tends  to  charge  lauds. 
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It  is  not  in^he  power  of  the  court  to  re- 
lieve againll  accidents,  which  prevent 
voluntary  diijpofitions  of  eilates.    Page 

449 

Of  examining  Jf'iinefes  de  bene  efle,  and 
eftabLjhing  their  TejUmcny  in  pcrpe- 
tuam  Kei  Memoriam.     450.  - 

Bill  brought  to  perpetuate  the  teftimony 
of  witneiTes  to  a  bond  charged  to  be 
ufurious,  and  alledging  that  the  de- 
fendant, one  Green,  whom  the  plaintiiT 
wanted  to  examine,  was  very  r.gcd  and 
iniirm  ;  Green,  who  was  a  ')r..r.:nce  only 
in  the  bond,  dc»-,,uiicd,  as  the  bill 
fought  to  fubjofl  him  to  a  penalty, 
and  alfo  as  the  plaintiff  dees  not  offer 
to  pay  what  is  really  due.  450 

If  the  demurrer  had  flopped  at  the  firll 
part,  it  would  have  been  good,  but  as 
It  goes  to  the  perpetuating  the  tefli- 
mony,  it  is  bad,  and  over-ruled,  but 
without  prejudice  to  Green's  infilling 
on  the  fame  thing,  by  way  of  anfwer. 

ibid. 

Atruftee  has  as  much  the  benefit  of  the 
pleading  of  this  court,  as  he  that  has 
the  equitable  interell,  and  cejfuique 
truft  is  entitled  to  have  the  privilege 
maintained  by  the  trullee.  ibid. 

A  plaintiff  is  entitled  to  perpetuate  the 
teftimony  of  witnefTes  to  an  ufurious 
contra£l,  notvviihflrnding  hi^  not  of- 
fering, by  the  bill,  to  pay.  451 

A  man  may  bring  a  bill  to  perpetuate 
the  teftimony  in  many  cafes,  where 
he  cannot  bring  a  bill  for  relief,  with- 
out waiving  the  penalty,  as  in  cafes 
in  wafte,  t^c,  Hid^ 

A  demurrer,  bad  in  parr,  is  void  intcto^ 
Gthcrwife  as  to  a  plea.  ibid. 

See  pttVCljafc,     under    Of  Purchafers 
nvithoui  Notice. 

Of  the  Suj^ciency  or  Di/ability  of  a  Wtt- 

vejs^ 


Tho'  a  wife  is  a  defendant,  and  charg- 
ed with  fraud  and  mal-p  radices,  yet 
the  evideiice  of  the  hufband  fhall  be 
admitted,  where  the  intereft  of  a  third 
perjon  fliall  be  ccr.ccrncd.  ibid, 

A  />T/bn,  who  at  law  \s  pwt  mlo  2k.  Jt- 
mkLatn,  may  be  adiniuea  as  s.  NNV.xitv 


^ 


that  he  may  not  be  made  a  defendant, 
only  to  take  off  his  evidence,  but  if 
there  is  ftrong  proof  that  he  is  parti- 
ceps  crim-nis,  he  will  be  excluded  from 
being  a  witnefs.  Page  452 

Where  a  feme  covert  has  been  guilty  of  a 
fraud  folely  without  the  hulband,  there 
is  no  precedent  of  the  court's  making 
himpaycofts.  453 

Rules  the  fame  in  Equity  as  at  Lanu. 

The  rules,  as  to  evidence,  are  the  fame 
in  equity  as  at  law.  ibid. 

Where  two  leafes  are  fet  up,  you  cannot 
read  one  of  them,  till  you  have  prov- 
ed poffefEon  undei*  that  leafe.     ibid. 

To  fhew  a  title  in  the  lelTcr,  he  muft 
prove  adhial  payment  of  rent,  receipts 
alone  will  not  do.  ibid. 

fiaili£s  rentals  are  evidence  of  payments. 

ibid. 

Matters  in  Chancery  in  reports  are  only 
to  ilate  bare  matters  df  fad.         454 

€]recnto;0  anz>  9mAtttfftrato;0. 

Who  are  intitled  to  a  Dijiribution. 


Aunts  and  Nepheius  are  in  the  fame  de- 
gree of  relation  to  an  inteftate,  and 
equally  entitled  under  the  flatute  of 
diftributions  :  No  right  of  rcprefen- 
tation  here,  but  muft  take  per  capita, 
and  not  per  ftirpes.  ibid. 

IVilliam  Stanley  and  Anne  his  wife  had 
two  fons,  George  and  Hohy,  who  feve- 
rally  married  in  their  father's  life-time; 
JVilliam,  the  father,  dies ;  Annt,  his 
wife,  furvives  him  :  George  afterwards 
dies,  and  leaves  feveral  children,  who 
are  ftill  living ;  then  Hoby  dies  in- 
teftate and  widiout  ifTue,  leaving  Pbi^ 
lippa  his  wife  poffefTed  of  a  very  large 
perfonal  eftate  :  The  children  of 
George  brought  a  bill  againft  Philip- 
fa,  who  had  adminiftred  to  her  huf- 
band, and  alfo  againft  Anne  their 
grandmother,  inftfting,  that,  as  the 
riprefentati^^jes  of  their  father,  they 
were  entitled,  with  their  grandmother, 
to  one  half  of  the  moiety  of  the  in- 
teftate's  eftate,  the  wife  being  entitled 
to  the  other  moiety,  by  21  IS  23  Car. 
^.  caj.  iQ*  ,  455 
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The  reSdue  of  the  mteftate's  ellate,  Ltfter 
fatisfaftion  of  debts,  was,  by  Lord 
Chancellor,  diredled  to  be  divided  into 
four, equal  parts,  two-fourths  thereof 
to  be  retained  by  Pbilippa  the  inteflate's 
widow,  one  other  fourth  part  to  be 
paid  to  Anne  Stanley  the  intellate's  mo- 
ther, and  the  remaining  fourth  part  to 
be  laid  out  in  South-/ea  annuities,  in 
the  name  of  the  accomptant  general, 
fubje6l  to  the  order  of  the  court,  for 
the  benefit  of  the  children  of  George, 
equally  to  be  divided.  Page  45  5 

Where  an  inteftate  leaves  brothers  or  lii- 
ters  children,  and  no  brother  or  filler, 
they  take  per  capita,  as  next  of  kin, 
and  not  by  reprefehtation ;  So  if  he 
died,  leaving  aunts  and  nieces,,  and  no 
brother  or  fifter,  they  would  all  take 
per  capita  I  but  if  the  father  of  the 
neices  had  been  living,  he  would  have 
taken  the  whole.  456 

The  flatuteofdiftributions,  and  the  fta- 
tute  of  Jac,  2.  are  very  incorredlly 
penned,  and  therefore  the  latter  is  to 
be  conftrued  according  to  the  intent  of 
the  legiflature.  457 

The  word  and  in  the  fevcnth  fedlion  of 
I  Jac.  cap,  16.  immediately  preced- 
ing the  words  the  repre/eritatives ,  muft 
be  conftrued  in  the  disjun*a:ive.     ibid. 

ne  pro'vijo  in  the  ftatute  of  James,  is  to 
be  incorporated  into  the  ftatute  of 
Charles,  where  it  fays,  that  reprefenta- 
tions  fhall  not  be  carried  beyond  bro- 
thers and  fillers  children  ;  The  rule  is, 
that  ftatutes  'made  pari  materia,  fhall 
be  conllrued  into  one  another,      ihid^ 

Of  AdminiftratioHf  to  nvhom  to  he  granted, 

A.  furvives  her  firft  hulband,  who  left 
her  a  legacy^  fhe  dies,  the  legacy  be- 
ing unfeceived  by  the  fecond  hulband 
during  her  life,  after  her  death  he  ad- 
minillers,  and  dies  before  the  legacy 
came  to  his  hands ;  his  adminiftrator 
gets  it  in,  and  the;  adminiftrator  de 
bonis  non  of  the  wife  brings  this  bill  for 
the  legacy.  458 

A  court  of  equity  confiders  the  admini- 
ftrator de  bonis  non  as  a  truftee  for  the 
adminiftrator  pf  the  hulband,  who 
having  an  ^bfolute  right  by  furviving 


his  wife,  his  aJminiftrator  ought  Xo 
have  the  benefi  t  of  it.  Page  45  8 

During  the  coverture,  hulband  and  wife 
are  but  one  perf  )n ;  but  when  Ihe  ^ts, 
he  has  a  right  to  adminifter  excluiive 
of  all  other  perfons.         '  ibid* 

Of  remedies  by  one  executor  or  admimfira^ 
tor  againji  another,  and  boiv  fa)r  one 
Jhall  be  anfwerable  for  the  other. 

The  plaintiff  and  W.  H,  adminiftrators  to 
J.  H.  empower  the  defendants  by  let- 
ters of  attorney  to  get  in  the  intellate's 
elFeds  in  Flanders.  W.  H.  afterwards 
fettles  the  account  v/ith  them,  receives 
the  balance,  gives  a  general  releafe,and 
then  dies  :  The  plaintiff,  as  furviving 
adminiftrator,  prays  the  ftated  accounts 
and  rcleafes  may  be  fet  afide,  as  being 
fettled  without  his  privity.  460 

One  adminiftrator,  faid  the  court,  cannot 
releafe  a  debt  fo  as  to  bind  his  fellov/, 
otherwife  as  to  an  executor,  for  each 
entirely  reprefents  the  teftator;  but  the 
releafe  of  one  adminiftrator  may  bar 
both,  if  the  releafee  is  accountable  to 
them  in  their  own  right,  and  not  as  ad- 
miniftrators. Thereleafes  here  being 
unfairly  obtained,  though  efte(Elual  in 
law,  were  fet  afide  in  equity.  ibid. 
The  intereft  of  an  executor  arifes  not 
from  the  probate,  but  from  the  teftator, 
therefore  he  may  releafe  a  debt,  or  af- 
fign  a  term  before  probate.  461- 

If  a  debtor  be  made  executor,  the  debt  is 
totally  extinguiflied,  otherwife  if  he  be 
appointed  adminiftrator,  for  it  is  no 
extinguilhment  of  the  debt,  but  a  fuf- 
penfion  of  the  adion,  and  his  repre- 
sentative is  chargeable  at  the  fait  of* 
the  adminiftrator  de  bonis  non,  ^c.  of 
the  firft  inteftate.  ibid. 

The  rights  of  executors  and  adminiftra- 
tors depend  on  difterent  foundations, 
the  latter  arifing  from  the  ordinary,  the 
former  from  the  tellator.  ibid.. 

An  adminiftration  properly  defined,  a  pri- 
vate office  of  truft,  for  it  is  more  than 
a  bare  authority,  and  yet  leis  th&n  the 
intereft  of  an  executor.  ibid. 

A  perfon  adling  under  a  letter  of  attor- 
ney from  adminiftrators  may  be   fued 
by  them  in  their  own  right  as  a  bailiff 
X  X  4  ac 
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or  rccivcr,  and  need  not  name  them- 
felves  adminiilrators.  Page  462 

Though  admin  iftrators  in  an  a£lion  of 
trover  may  name  themfelves  fo,  yet 
they  need  not  do  it,  for  they  may  fuc 
in  their  own  right.  ibid. 

Where  one  adminilirator  dies,  the  right 
funives  without  new  letters  of  admi- 
niftration,  ibid. 

What  /hall  be  Afets. 

d-  mortgaged  his  eftate  to  B,  who  paid 
no  money,  but  gave  a  bond  for  130/. 
A>  afterwards  makes  B-  his  executor : 
Though  at  law  making  the  obligor 
executor  cxtinguilhes  the  debt,  yet 
here  the  bond  is  afTcts  in  the  hands  of 
B.  and  fhall  be  applied  in  exoneration 
of  the  real  eftate.  463 

An  executor  affigns  over  a  mortgage  term 
of  his  teftator  to  ^.  as  a  fatisfatUon 
of  a  debt  due  to  A^  from  the  execu- 
tor, this  is  a  good  alienation,  and  A, 
fhall  have  the  benefit  of  it  againft  the 
daughters  of  the  teftator,  who  were 
creditors  under  a  marriage  fettlement. 

ibid. 

At  law  an  executor  may  alien  the  affets 
of  a  teftator,  and  when  aliened,  no 
creditor  can  follow  them,  and  where 
the  alienation  is  for  a  valuable  confi- 
deration,  this  court- fufFers  it  as  well  as 
at  law,  ibid^ 

JTo  difference  in  this  court  between  the 
power  of  an  executor  to  difpofe  of 
equitable  and  legal  afTets.  464 

An  aflignment  by  im  executor  of  a  tefta- 
tor's  affets  to  a  perfon  who  has  a  fum 
of  money  Icnajide  due,  is  as  valuable 
a  confederation  as  for  money  paid 
down.  ibid. 

Before  the  marriage  of  Ed-ward  Toye  with 
Mary  Brought  on,  it  was  agreed  that 
300/.  till  it  could  be  laid  out  in  the 
purchafe  of  lajids,  (hould  be  fettled  in 
truft  CO  Ed'vuard  T(fye  for  life,  to  M(iry 
Broughion  for  life,  and  in  default  of  if- 
fjie,  to  the  ufe  of  fqch  perfon,  and  for 
fuch  eftate  as  ftie  ftioyld  by  any  deed 
direft  or  appoint^  and  for  want  of  fuch 
appointment,  to  hef  right  heirs  for 
ever.  465 

"^ary  by  deed-poll  appoints  the  300/.  to 
)^e  paid  to  her  huiband  to  t^e  employ- 


ed by  him  to  fuch  charitable  ufes,  of 
other  intents  or  purposes  as  he  fliould 
think  fit :  Edward  Toye  by  will  de* 
vifes  to  the  defendants  William,  Sarah, 
Kndi  Anne  Brought  on,  1 00/.  apiece,  being 
the  money'charged  on  the  eftate  of  the 
wife's  father,  and  declared,  in  his  will, 
that  fuch  diipofition  was  in  purfuance 
of  her  diredlions.  Page  465 

The  creditors  oiEd<ward  Toye  bring  their 
bill  to  have  the  300/.  applied  to  the 
parent  of  his  debts,  as  a  part  of  his 
affets  :  This,  faid  the  court,  is  not  a 
naked  power  only  to  convey  to  chari- 
table ufes,  but  ought  to  be  confidered 
as  a  part  of  the  affets  of  Edward  Toye, 
and  applied  in  payment  of  his  debts. 

ihiL 

There  are  only  three  ways  of  property, 
enjoying  in  one's  own  right,  transfer- 
ring that  right  to  another,  and  the  right 
of  reprefentation.  466 

A  man  cannot  by  an  expreffion  in  his  will 
alter  the  nature  of  his  eftate,  and  dif- 
appoint  his  creditors,  ihid^ 

No  inftance  of  a  conftruftion  in  favour 
of  legatees  to  the  prejudice  of  creditors, 
unlefs  the  creditors  found  their  righ^ 
under  the  will  itfelf.  ihlL 

Rule  where  a  huft>and  is  left  fole  execu- 
tor. ^  "467 

Rule  as  to  furvivorftiip.  i^hiL 

Rule  upon  a  devife  for  life,  without  im- 
peachment of  wafte.  ihiL 

Rule  as  to  payment  of  intereft,        ihUy 

See  3l(rct0« 

Rule  where  a  bill  is    brought  againft  an 
Executor  of  an  Executor. 

The  plaintiff's  father  died  inteftate,  the 
mother  adminiftred  ;  forty  years  after 
the  father's  death,  the  fon,  who  had 
accepted  of  a  legacy  under  the  will  of 
the  mother,  equal  to  two  thirds  of  what 
his  father  left,  brings  his  bill  againft 
the  rnother's  executor,  to  account  for 
the  father's  pcrfonal  eftate  come  to  her 
hands ;  To  deter  others  from  fuch  fri- 
volous fuits,  his  Lordftiip  difiniffed  the 
bill  with  cofts.  ■•  y^v. 

The  rule  in  relation  to  cofts  to  be'paid  by 
an  executor  defendant,  is  the  fame  in 
the  couirt  of  chancery  as  at  law,    468 
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S?e  %ointtmntfi  am  tenants    in 
Common. 

See  IBonw  ant)  ^Dblt'sattons* 

See  CreDlto^  ann  ^ebto?* 

See  ISanbxupu 

C;:poStfon  of  mofb&. 

H.  H.  by  will  gives  to  Elizabeth  his  wife 
all  hiseftate,  leafes,  and  interell  in  his 
houfe  in  Hatton  Garden,  and  all  the 
goods  and  furniture  therein  at  the  time 
of  his  deaths  and  alfo  all  his  plate> 
jewels,  ^c,  but  defiredher,  at  or  before 
her  death  y  to  gi^efuch  leafes ,  houfe  fur- 
niture,  goods,  plate,  andjeiwels,  into  and 
amongft  fuch  of  his  onjun  relations,  asjhe 

'  Jhould  think  mojl  defer'ving  and  appro've 
of,  and  made  her  executrix.  Page  469 

Elizabeth,  by  her  will  gave  all  her  cltate 
and  interell  to  H.  S,  in  the  faid  houfe 
in  Hatton  Garden,  and  after  feveral  le- 
gacies, the  refidue  of  her  perfonal  eftate 
to  the  defendant,  and  two  other  per- 
fons,  and  made  them  executors ;  but 
neither  gave,  at  or  before  her  death, 
the  goods  in  the  faid  houfe,  or  her  huf- 
band's  jewels  to  his  faid  relations,  ibid. 

The  Malter  of  the  Rolls  was  of  opinion 
that  Elizabeth,  under  the  will  of  N.  H. 
took  only  beneficially  during  her  life, 
and  that  fo  much  of  the  houfchold  goods 
in  Hattotf  Garden,  as  were  not  diipofed 
of  by  her  according  to  the  power  given 
her  by  the  will  of  N.  If,  in  cale  the 
fame  remain  in  fpecie,  or  the  value 
thereof,  ought  to  be  divided  equally 
among  fuch  of  the  relations,  as  were 
v5fr.  at  the  time  of  her  death,      ibid* 

The  words  ^willing  or  dejiring  in  a  will 
have  been  frequently  conltrued  to  a- 
mount  to  a  truft,  470 

Where  the  uncertainty  is  fuch  that  the 
court  cannot  poffibly  determine  who 
are  meant  in  a  will,  it  may  be  conftru- 
ed  only  as  a  recommendation  to  the 
firil  devifee,  and  make  it  an  abfolute 

fift  to  him.  ibid, 

ere  there  is  a  devife  to  relations  in  a 
yv^ill,  the  ilatute  of  diftributions  a  good 


rule  to  go  by,  in  confbuing  who  are 
meant  by  that  word.  Page  470 

Sir  J,  L,  gives,  by  a  codicil  to  his  will, 
to  E,  M,  during  her  natural  life,  his 
houfe  in  Green'wich,'with  all  the  hoafe- 
hold  goods  that  fhall  be  found  thercia 
at  the  time  of  his  deceafe  :  The  word 
nvith  fo  conjoins  the  devife  of  the  houfe 
and  houihold  goods,  that  the  devifee 
can  have  no  larger  intereft  in  the  lat- 
ter than  was  limited  as  to  the  former. 

ibid. 

The  word  tvith  would  have  had  the  fame 
effeft  in  the  cafe  of  a  grant.  ibid. 

A  tenant  for  life  of  goods,  is  not  obliged 
to  give  fecurity  for  the  goods,  but  to 
fign  an  inventory  only  t6  the  perfon  in 
remainder.  471 

A»  devifes  feveral  leafehold  eftates  to  two 
truftees,  in  truft ;  if  his  grandaugh* 
ter  mai-ried  without  their  confent,  to 
convey  the  premifTes  to  two  other  trus- 
tees, in  truft  for  her  feparate  ufe  dur- 
ing the  huft)and's  life,  and  after  her 
death,  for  the  ufe  and  benefit  of  her 
iffue  :  Though  fhe  has  no  children  by 
the  firft  huft)and,  ftie  has  only  a  right 
for  her  life,  for  the  iflue  by  any  huf- 
band  are  provided  for  by  this  fettk- 
ment-  472 

See  JDtWtt^,  under  TFhat  'words  pafs  a. 
Fee  in  a  mil. 

See  ISemain^er* 
See  3lo{ntettant0« 

See  1&m^X\X^ti   ^^^^  Rule  as  to  AJpg-* 
nees,     87 

See  JDolDeranD  jointure. 
^]ctent  of  tt)e  CvolBti* 

Sec  H^anbtttpt,  under  Rule  as  to  an  Ex- 
tent of  the  Cronxjn,  262. 

iftne0  anTi  IRecobetfes. 

What  EJfate  or  Intereft  may  he  bamd  or 
transferred  by  a  fine  or  Recontery. 

A  limitation  in  a  will  toC  and  his  heirs, 
to.  the  ufe  of  him  and  his  heirs,  in 
truft  to  pay  debts^^  and  after  in  traflt 
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for  />.  and  the  heirs  of  his  body,  and 
in  default  of  heiu  of  the  body  of  /). 
remainder  to  C  v^n^  his  heirs :  The 
recovery  of  D.  banned  the  remainder  to 
C  as  being  a  remainder  of  a  trull,  for 
a  remainder  of  a  legal  ellate  cannot  be 
baned  by  the  recovery  of  a  crftulque 
truft  only.  Page  ^y^ 

A  common  recovery  fuiFcred  in  the  Com- 
mon Pleas  will  not  pafs  copyhold 
lands ;  otherwiie  as  to  cuitomary  free- 
holds. 474 

H^iat  EfitLte  or  Intercft  is  not  barrtd  hy  a 
Fine  or  Recovery  ^ 

y.  j5.  by  provifo  in  a  marriage  fettlement, 
gives  his  wife  a  power  to  difpofe  of 
loo/.  by  will  to  fuch  perfon  as  (he 
ihall  appoint,  to  be  paid  to  the  wife 
within  one  year  after  \^  death,  and  in 
default  of  fuch  payment,  J,  M,  is  em- 
powered to  make  a  leafe  of  particular 
lands  to  raife  this  fum ;  the  wife  makes 
an  appointment  of  the  loo/.  but  never 
received  it  while  livlitg ;  the  heirs  of  the 
huiband  mortgaged  tlic  eftateof  jff.  who 
then  had  no  notice  of  this  power :  Af- 
terwards, on^.'s  purchafmg  the  eftate, 
the  heirs  of  the  huiband  levy  a  fine  to 
him,  and  convey  the  equity  of  redemp- 
tion as  a  collateral  fecurity,  who  then 
had  notice  of  the  power,  five  years  in- 
curred after  levying  of  the  fine,  and 
no  claim  made  on  the  part  of  the  ap- 
pointees of  I  go/,  but  they  now  bring 
their  bill  to  be  paid  this  fum.  474 

Lcrd  Chancellor  held,  tliat  the  plaintiffs 
wereintitledtoioo/.  andintereil  from 
the  end  of  one  year  after  the  death  of 
jixne  Brickley  the  wife  of  7*.  B,     ibid. 

A  bare  naked  power  is  not  barred  by  any 
of  the  ftatutes  of  fines,  otherwife  as  to 
an  intcrejfe  termini.  476 

;Sce  9srcemetttS,  ^c,  under  the  Divi- 
fion.  Which  ought  to  be  performed  in 
.  Specie*     2. 

Sec  /ojfetmte. 


What  Jhall  be  deemed  fucb, 

A  Mortgage  of  a  brewhoufe  with  the 
appurtenances,  will  not  carry  the 
utenfils,  but  the  things  only  belong- 
ing to  the  out-houfes.  Page^-jj 

An  executor  cannot  enter  to  take  away 
fixtures,    without  being  a  trefpafifer. 

ibid. 

A  tenant  during  the  term  may  take  away 
chimney-pieces,  and  even  wainfcot ;  tf 
after,  he  is  a  trefpaffer.  ibid. 

By  the  fale  of  a  brewhoufe,  the  utenfils 
will  not  pafs.  478 

Beds  faftened  to  the  deling  vdth  ropes, 
or  even  nailed,  are  not  fixtures,  bat 
may  be  removed,  ibid. 

;fFojfciturc* 

See  ^Sorcftafe,  Brandling  v.^Ord,  under. 
Of  Purchafers  'without  Notice. 

See  Cttftom  of  HonDott. 
ifreetnaa  of  HotiMtt* 

See  under  ICanfetapt,  Carrington,  and 
under  Who  are  liable  to  Bankruptcy. 

See  JDeetis  ani>  otftet  caritings. 
See  IbiXU 


What  A^s  of  his  tuitb  regard  to  the  In- 
fantas Eftate  Jhall  be  good. 

^^  Who  had  a  bilhop's  leafe  to  her  and 
her  heirs  during  three  lives,  devifes 
the  fame  to  her  daughter  an  infant, 
and  direfts  the  guardian  and  truftecs 
to  make  purchales  for  the  infant's  be- 
nefit :  The  guardian,  upon  the  deceafe 
of  one  of  the  three  lives,  took  a  new 
leafe  for  three  new  lives;  The  infant 
dies.  48P 
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The  leafe  fhall  go  to  the  heirs  ex  parte 
faterna  ;  for  the  new  leafe  is  to  be 
conlidered  as  a  new  acquilition,  and  to 
veil  in  the  infant  as  a  purchafe.  Page 

480 

The  reafon  why  an  infant's  perfonal  ellate 
turned  into  real,  is  ftill  confidered  as 
perfonal,  is,  on  account  of  the  differ- 
ent ages  at  which  the  infant  may  dif- 
pofe  of  his  perfonal  an4  his  real  eftate, 
and  not  in  favour  to  one  reprefentative 
-  more  ^han  another.  ibid. 

The  ad  of  a  guardian,  where  a^reafon- 
able  one,  will  have  the  fame  confe- 
quence,  as  if  done  by  the  infant  at 
full  age  ;  othcrwife,  if  wantonly  done 
by  the  guardian,  without  any  real  be- 
nefit to  the  infant.  481 


i^abea0  Corpus. 

See  under  H^aill^tupt,  Lingood,  and  under 
Rule  as  to  a  Ccrtijicate  from  Ccmmrf- 
Jioners  to  a  Judge,     240. 

I^eir  ant)  HtnceSo^. 

Where  Charges  and  Incumbrances  on  the 
Lands  Jhall  be  raifed^  or  Jhall  Jtnk  in  the 
Inheritance  for  the  ben  eft  of  the  heir^ 

See  Connft tons  ant)  lltmttationo.  Har- 

*vey.  V.  Jfton,  under  In  ivhat  Cafes  a 
Gift  or  Devife,  upon  Condition  not  to 
marry  ^without  Confent,  Jhall  be  good 
and  binding,  or  'void^  being  only  in 
terrorem.     361. 

^T*  C.  devifed  all  his  lands  to  J,  C.  and 
y,  p.  and  their  heirs  in  truf,  that 
they  ihould  fell  his  lands  in  M.  and  P. 
and  out  of  the  purchafe  money  pay 
his  debts,  and  as  to  the  reft  in  truft, 
to  receive  the  rents,  and  to  make  leafes 
for  99  years,  determinable,  (5fr.  and 
therewith  to  pay  his  debts  and  legacies, 
then  to  the  ufe  of  y,  J.  wife  of  C.  J. 
for  life,  remainder  to  the  iffuc  male 
and  female  of  her  body,,  and  makes 
the  truilees  executors :  He  likewife 
gives  a  legacy  of  500/.  to  his  nephew 
fhcmasProiv/e,  to  be  pjiid  at  21,  or' 
anarriage,  who  died  before  21  :  The 
perfonal  cilatc  of  the  value  of  700/. 


the  lands  in  M.  and  P»  not  fufficient 
to  pay  the  debts.  Page^Sz 

A  bill  brought  by  the  adminiftrator  of 
Thomas  Pronvfe,  to  have  the  legacy  of 
500/.  raifed  :  Lord  Chancellor  of  opi- 
nion, as  it  was  charged  upon  the  real, 
as  well  as  the  perfonal  eftate,  it  could' 
not  be  raifed,  as  the  legatee  died  be- 
fore the  time  of  payment,  and  dif- 
miffed  the  bill.  ibid. 

Money  arifmg  from  the  fale  of  a  real  ef- 
tate is  legal  alTets  only,  where  it  is  ibid 
under  a  bare  power  given  to  fell,  no^ 
where  the  intereft  in  the  eilate  pafles 
by  the  will  to  the  devifees  ;  and  mak- 
ing the  truftees  executors,  does  not 
alter  the  cafe.  484 

A  devife  to  j1,  and  B,  and  their  heirs, 
till  fuch  a  fum  be  raifed  for  pajment 
of  debts,  does  not  create  a  fund  of 
legal  affets,  but  is  proper  only  to  pve 
the  devifee  an  intereft  in  the  lands 
fpecifically,  and  not  to  turn  them  inta 
perfonal  eftate.  ibid. 

The  refolutions  are  (b  ftrong,  that  there 
is  no  difference  between  a  charge  on 
the  real  eftate  only,  and  a  charge  on 
the  real  and  perfonal  eftate  too,  they 
are  not  to  be  ftiaken  now.  485 

Whether  a  charge  on  land  be  created  by 
deed  or  will,  whether  given  by  way  of 
portion  for  a  child,  or  merely  as  a  le- 
gacy by  collateral  relations,  or  cithers, 
•if  the  party  dies  before  the  day  of  pay- 
ment, it  cannot  be  raifed.  '  ibid. 

The  authority  of  Jaekfon  v.  Farrand^ 
2  Vern,  424.  much  weakened  by  the 
fubfequent  refolution  in  Carter  \,  Blct- 
foe,  2  Fern.  6 1 7.  486 

The  true  reafon  why  legacies,  6ff. 
charged  on  land,  payable  at  a  future 
day,  ftiall  not  be  raifed,  if  legatee 
dies  before  the  day  of  payment,  h,, 
that  this  court  governs  itfelf  by  the. 
rules  of  the  common  law  ;  for  there, 
if  ^.  covenants  to  pay  money  to  B^ 
at  a  future  day,  and  B.  dies  before  th« 
day,  the  money  is  not  due  to  his  re- 
prefentative. ibid. 

Where  the  Heir  pall  heme  the  Aid  and 
Benefit  of  the  perfonal  Eftate. 

A.  dcvifes  lands  to  R,  M.  in  tail  then 
in  mortgage  for  1300/.  and  devifed 
Other  lands  to  T.  M.  fubjed  to  the 
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payment  of  his  debts,  in  cafe  his  per- 
fonal  cftate  (hould  not  prove  fufiicient : 
The  1300/.  muft  be  paid  as  a  debt 
out  of  the  teftator's  perfonal  eftatc, 
and  if  deficient,  out  of  the  real  cftate 
fo  devifcd  to  r.  Af.  Page  487 

Where  a  mortgage  is  made  by  a  perfon 
who  is  owner  of  the  eftate,  that  mort- 
gage b  looked  upon  as  a  general  debt, 
and  the  land  only  as  a  fecurity ;  and 
therefore  perfonal  eftate  ftiall  be  ap- 
plied in  difcharge ;  but  if  the  conteft 
lay  between  R.  Af.  and  the  creditors 
i/the  tcftator,  it  would  be  otherwife. 

ibid. 

See  Seal  C(tate« 

See  ttefttUfng  CtoS0. 

See  Cm^itiotts  anD  l^timtatfon0. 

382. 

Sec  l^egactef ,    under  Of  a  lapfed  Le- 
£a(y  by  the  Legatees  dyings  &c. 

See  CreMto^  aul»  ]DebtO|«    ^ 

3ee  Catclnns  l^arsain* 

See  ^aptS. 

See  Cenant  bt?  t^  Cartcf^. 

i^ttflbann  anti  caife. 

See  H^atoti  anl»  ftmt. 


3lnfant0* 

How  far  fa'uoured  in  Equity. 

WHERE  any  perfon  enters  upon 
an  infant's  eftate,  and  continues 
the  poffeffion,  the  court  of  Chancery 
confiders  him  as  a  guardian,  and  will 
decree  an  account,  and  to  be  carried 
on  after  the  infancy  is  determined,  un- 
lefs  the  infant,  after  being  of  age, 
waived  fuch  account.  4^9 

The  court  will  not  appoint  a  receiver  of 
an  infant's  eftate,  where  there  is  no 
j)ill  filed,  it^d 


What  A8s  of  Infants  are  goed,  'void,  or 
'voidable. 

R,  Z.  devifed  fome  land  and  houfes  built 
thereon  to  his  fix  children ;  the  mo- 
ther, as  guardian  to  the  children,  who 
were  all  infants,  demifed  the  premif- 
fes  on  a  building  leafe  for  4 1  years : 
The  eldeft  fon  joined  in  making  the 
leafe,  and  covenanted  that  the  reft  of 
the  children,  when  of  age,  fhould  con- 
firm it  :  They  all  attained  21,  and 
accepted  the  rent  for  above  ten  years 
after  the  youngeft  came  of  age,  and 
then  brought  their  eje^ment  againft 
the  leflee,  who,  by  his  bill,  prays  to 
have  hb  leafe  eftablifhed.      Fageifi^ 

Under  the  circumftances  of  tlie  cafe, 
.  and  particularly  the  acceptance  of  the 
rent  for  fo  long  continuance,  the 
court  decreed  the  leafe  to  be  efta- 
blifhed during  the  refidue  of  the  term. 

ihid. 

Where  a  perfon  is  of  age  when  he  makes 
a  leafe,  and  has  nothing  in  the  pre* 
miftes,  but  they  after  defccnd  to  him, 
the  leafe  fhall  enure  by  way  of  eftop- 
pel,  otherwife,  if  he  had  been  an  in- 
fant. ihiL 

An  infant  is  bound  in  this  court  by  a 
marriage-contradl,  efpecially  if  fhe  ac- 
cepts of  pin-money,  or  after  the  huf- 
band's  death,  a  jointure  under  t!^e 
contrafl.  490 

Whatever  is  fufHcient  to  put  a  party  on 
an  inquiry,  is  good  notice  in  equity 
to  that  party.  ihid* 

See  <6aati»fan. 

See  3DcWfe0,  under  Of  De<vifes  of  Lanit 
for  Payment  of  Debts .      419, 

See  mm. 

See  )dlantatfon0« 
See  j^artiase. 
See  UnjunSion* 


^tn/unSioXt 
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3lnjttnaton* 

In  ^johat  Cafes,  and  ivhen  to  he  granted^ 

Where  there  is  a  truft,  or  any  thing  in 
the  nature  of  a  truft,  notwithftanding 
the  ecclefiaftical  court  have  an  original 
jurifdiclion  in  legacies,  yet  this  ccur.t 
will  grant  an  injunftion.       Tage  491 

The  rule  of  the  court  now,  with  regard 
to  legatees,  is,  that  they  are  not  oblig- 
ed to  give  fecurity  to  refund  on  a  de- 
ficiency of  affets.  ibid. 

Where  the  hufband  of  an  infant  inili- 
tutes  a  fuit  in  the  ecclefiaftical  court 
for  her  legacy,  upon  the  executors 
.  bringing  a  bill,  and  fuggefting  this 
matter  to  the  court  of  Chancery,  an 
injunction  will  be  continued  to  the 
hearing.  ihid. 

Rule  as  InjunSions  nvhere  Plaintiff  is  a 
Bankrupt. 

See   lH^anbntpt       Anon,    under    Bani^- 
ruptcy  no  Abatement.     263. 

ride  title  ffl^arriage. 

See  COfU,  under  The  Pozveroftbis  Court 
o'uer  the  Prerogative  Court* 

3llnfolt)ent  lDcttoi» 

See  iBattUnipt,  under  Rule  as  to  the  In- 
folvent  Debtors  Ail  under  Commijjions 
of  Bankruptcy.     255. 

3lofntenant0  anD  Ctnants  in  Couu 
motit 

A  teftatrix  devifes  two  houfes  to  J.  P. 

^  and  J.  H.  generally,  and  then  fays, 
my  meaning  is,  that  the  rents  of  my 
two  houfes  ihoiild  be  equally  fhared 
between  7./^.  and  7-//.  The  devi- 
feeb  fhall  take  as  tenants  in  common, 
and  not  as  jointcnants.  493 

J.  H.  having,  on  the  death  of  7.  P.  taken 
pofteffion  of  the  two  houfes  as  farvivor, 
and  enjoyed  them  ever  fmce,  Lord 
Chancellor  dircded  him  to  account  fur 
the  rents  as  far  back  as  the  death  of 
7,  P.  and  not  from  the  filing  of  the 
bilL  itid. 


An  ejedlment  not  maintainable  by  one 
tenant  in  conimon  againft  another^ 
without  adlaal'oufter.  Page  494 

If  the  ftatute  of  limitations  be  neither 
pleaded,  nor  infifted  on  by  the  anfwer, 
you  cannot  have  the  benefit  of  fuch 
bar ;  tho',  if  it  is  a  ftale  demand,  the 
court  will  make  ufc  of  that  ftatute  as 
a  proper  rule  to  go  by,  and  reduce  it 
to   a  reafbnable  time.  ibid, 

A.  devifes  all  the  refidue  of  her  eftate  to 
her  two  nieces,  Mary  and  Elixabetb, 
daughters  to  her  nephew  iVilliam  Q-wai 
and  Anne  his  wife,  whom  ihe  defires 
to  be  truftees  for  their  children,  to  take 
care  of  their  legacies  ;  and  then  fays. 
My  <will  is,  that  my  eftate  be  equally  di-^ 
<vided  betioeen  Mary  and  Elizabeth, 
ivhom  I  appoint  my  executrixes  accord!^ 
ingly :  One  of  the  nieces  died  in  the 

•  lite  of  the  teftatrix,  and  all  the  next 
of  kin  had  fm  all  legacies,  except  one, 

ibid. 

The  devife  to  the  two  nieces  is  not  a 
jointenancy,  for  x\it  vtoxAz  equally  di- 
•vided,  tho'  not  annexed  to  the  claule 
which  gives  the  refidue,  can  relate  to 
tliat  onjy,  and  if  they  had  been  both 
living  at  the  death  of  the  teftatrix^ 
they  v/ould  have  taken  as  tenants  !» 
common,  ihidm 

Tho*  the  words  equally  to  he  dimded  in 
a  ftridl  fettleinent  at  common  law 
ha\c  never  been  determined,  bareljf 
of  themfelves,  to  make  a  tenancy  in 
common,  yet  it  has  been  fettled  the/ 
do  fo  in  a  will,  both  with  regard  to 
real  and  perfimal  eftate.  499 

The  intereft  and  authority  of  executors  is 
joint  and  cannot  be  divided  intodi- 
ftiii'fl  powers,  but  they  may  be  fo  ap- 
pointed, as  that  their  authority  may- 
commence  or  determine  at  different 
times.  ^  ibid. 

The  legal  intereft  in  a  lapfed  legacy  is 
in  the  executor,  but  the  beneficial  in 
the  next  of  kin  of  the  teftator,       49S 

As  an  heir  does  not  take  real  eftate  by 
the  intenticm  of  his  anceftor,  but  by 
aft  of  law,  fo  with  regard  to  perfonal, 
the  next  of  kin  take  in  fucceflion  ah 
inteftato,  and  not  by  the  intention  of 
the  teftator.  ibid. 

No  perfon  can  be  a  truftee  in  law,  unieis 
he  has  a  veiled  intereft  in  the  thlns^ 
given.  *^Vva.^ 


A  Tahli  of  the  Principal  Mattirs. 


See  <trtm,^%%  ann  9lHtiiniarato;s. 
Fartridgc  v.  Pmulet^  under  What  fiaU 

See  ^atcicton. 

90{tlttttC. 

See  IDotaier  atiH  jointure* 

See  under  1Banbtttpt»  Lingocd,  and  un- 
der ^«i/  tfi  /fl  a  Certificate  from  Com- 
m^Jfioners  to  a  Judge^  Page  240 


l^aniilojti  anTi  Ccnant* 

THE  bare  entry  of  a  fteward  in  his 
lord's  contrad  book  v/ith  his  te- 
nants, is  not  an  evidence  of  itfelf,  that 
there  is  an  agreement  for  a  leafe  be- 
tween the  lord  and  a  tenant.  497 
A  performance  only  on  one  fi  Je  is  not  a 
tlifpenfation  of  the  ftatute  of  frauds 
and  perjuries,  hMt  cafus  omijfus  againft 
which  there  is  no  provi/ion.  499 

Zct  IDcbifeS)  under  the  Di\'ni'»n,  Of  a 
lapfed  Legacy  by  Legatets  t-yiug,  &c. 

See  3Eof  ntenant0  auD  Ccitants  Cn  Conu 
tiioti« 

%Ztitt. 

See  Statutes  of  ftmw  aiiTi  ^etju^ 
rte0. 

ILesactco* 

Of  vcjlcd  or  lapfed  Legacies  beitig  to  he 
paid  at  a  future  Tit/Uy  or  certain  j4ge, 
to  luhich  ihe  Legatees  ncnter  arrifved. 

A  teftator  deviies  to  his  daughter  £.  //. 
200/.  to  be  paid  her  at  the  time  of 
marriage, gr  within  three  months  after, 
provided  Ihe  ni.irry  v/ith  the  approba- 
tion of  my  two  Cons ;  £.  H.  died  after 
11,  b\it  withouw  bciJig  married  ;  A 


bill  brought  by  her  reprcfentative  i^ 
the  legacy.  Page  ^oq 

This,  faid  Lord  Chancellor,  was  not  veft- 
M,  for  tho'  the  claufe  df  confent,  z^ 
there  is  no  devife  over,  might  be  only 
in  terrorem,  yet,  in  all  cafes  where  the 
condition  of  marrying  is  annexed,  it  is 
neceffary  thoco  fhould  be  a  marriage, 
but  not.  obliged  to  be  with  confent. 

500  &  502 

M.  T.  being  intitled  to  the  reverfion  of 
an  eftate  after  the  death  of  his  wife, 
devifed  it  to  C.  D.  and  his  heirs ^  Jo  as 
he  Jhould  fay  to  his  ftfter  Elizabeth 
Odes  100/.  luithin  fix  months  after  the 
re'uerfion  came  into  pojfejjion,  502 

Elizabeth  Odes  died  in  the  life-time  of 
the  wife,  and  Elizabeth's  reprefenta- 
tiVe  brings  the  bill  againfl  C.  D.  for 
the  100/.  The  legatee  dying  hcfort 
the  time  for  railing  the  100/.  was 
come,  her  reprefentative  is  not  enti- 
tled, and  the  bfll  was  therefore  dif- 
mifTed.  ■    ibiJ. 

"Where  money  is  given  to  be  paid  out  of 
real  eftate^  at  a  future  time,  if  the  per- 
fon  dies  before  the  time,  it  fhall  fink  in 
the  ellatc  j  the  fame  as  to  perfbnal 
eilate,  where  the  time  of  payment  is 
annexed  to  the  legacy.  504 

Whether  a  fum  of  money  be  giien  by 
way  of  portion,  or  as  a  general  legacy, 
if  charged  upon  land,  and  the  party 
dies  ■  b 'J fore  the  time,  it  cannot  be 
raifed.  ibid, 

A  trufi  upon  lands  for  railing  and  pay- 
ing a  fum  of  money,  within  fix  years 
after  the  death  of  the  father,  to  the 
fccond  fon,  who  died  within  the  time, 
held  to  be  for  maintenance  only,  and 
not  tranfmillkble.  504 


m 


'here  Legatees  poll,  cr  fhall  not^  have 
Interefi, 

A,  oavc  500/.  to  his  grandaughter.  to  be 
paid  at  21,  or  marringe,  and  if  fhe 
died  before  either  contingency,  then 
he  devifed  it  over  to  B,  A  bill  brought 
for  intereft  upon  the  legacy,  and  to  fe- 
cure  the  principal,  505 

As  it  is  given  over,  nothing  veft*  in  the 
grandaughter,  and  therefore  (he  L»  nei- 
ther enatled  to  cntcreft,  nor  to  have 
the  principal  /ecu red.  iUd^ 

Afpc- 


A  Table  of  the  Pnndpaf  Matters. 


A  fpccifick  devifee  of  land  fhall  not  con- 
tribute upon  an  average  with  the  heir 
at  law>  towards  fatisfaftion  of  cre- 
ditors while  real  affets  are  fufficient. 

Page  505 

On  a  fettlcmerit  before  marriage,  a  pro- 
*vi/o  that  if  a  hufband  and  wife  die, 
leaving  iiTue  unprovided  for,  that  then 
the  truilees  might  enter  upon  an  eilate, 
and  take  the  rents  thereof,  till  they  had 
received  200  /.  for  the  benefit  of  fuch 
unprovided  children,  in  fuch  manner 
and  proportion,  as  the  furvivcr  of  the 
hufband  and  wife  ihould  appoint.  ibU, 

The  wife  furvived,  and  appointed  the 
200  /.  for  a  daughter,  the  plaintiff's 
wife,  being  an  unprovided  child :  A 
bill  brought  to  have  the  200/.  raifed : 
Sir  yo/ep/b  ye^yll  decreed  the  200/.  and 
Interell  by  way  of  maintenance,  from 
the  death  of  the  mother ;  the  defendant 
appealed  from  that  part  which  allows 
interefl,  and  the  decree  was  affirmed. 

Wherever  the  words  to  be  raifed  i>j  rents 
and  profits  are  ufed  in  a  deed,  unlefs 
there  are  other  words  to  make  it  an- 
nual, the  court  have  always  made  a 
liberal  confb-udion,  in  order  to  obtain 
the  end  which  the  pai'ty  intended  by 
raifmg  the  money,  and  have  allowed 
afalc,  506 

The  appointment  of  the  200/.  being  in 
fuch  manner  and  proportions  as  the 
furvivor  of  father  and  mother  fhall 
think  fit,  not  only  include  a  power  of 
raifing  it  hy  mortgage  or  fale,  but  a 
certain  determinate  time  for  raifing  it, 
and  as  the  fettlement  limits  no  time  for 
payment  of  the  200/.  the  father  or 
mother  might  have  made  it  payable  at 
any  time.  ^07 

Where  a  legacy  is  given  by  a  father  to  a 
child,  or  as  a  provifion,  though  pay- 
able at  a  future  day,  yet  the  child  has 
an  immediate  right  to  the  interefl  of 
the  money ;  other^wt/e,  if  the  legatee 
be  a  fb-angcr  to  the  teftator.  ibU, 

O/fpedfck  and  pecuniary  Legacies,  and  here 
of  abating  and  refunding. 

^ee  Palmer  v,  Mafon,     505, 

A  devifc  of  a  fum  of  money  in  a  bag,  or 
of  a  bond  or  other  fecurity,  or  of  mo- 


ney out  of  a  particular  fecurity,  it  a 
fpecifick  legacy,  and  fhall  not  abate 
with  pecuniary  legatees.  Page  508 
Where  a  particular  debt  is  devifed,  and 
afterwards  recovered  by  the  teftator  in 
an  adverfary  way,  it  is  an  ademption 
of  the  legacy  :  ii  voluntarily  paid  ofF 
by  the  debtor  to  the  teflatcr  it  is  other- 
wife,  /^;V. 

Ademption  of  a  Legacy, 

See  JDcbifeS,  Purfe  v.  Snaplin,  under 
Of  *void  De^vifes  by  Uncertainty  in  the 
Defcription  of  the  P erf  on  to  take,     4x4. 

Sir  Samuel  Garth  having,  upon  his  daugh- 
ter's marriage,  given  a  bond  to  leave 
5  000  /.  at  his  death  among  her  younger 
children,  by  will  creates  a  term  fqr 
years,  in  truft  to  apply  the  rents  and- 
profits  for  maintenance  of  his  daugh- 
ter's  children  till  2 1 ,  and  alfo  gives  his 
perfonal  eilate  in  truft,  to  pay  the  pro- 
duce of  it  to  his  wife  for  life,  and  after 
her  death  to  pay  1500/.  to -^.  one  of 
the  daughters  of  his  daughter,  and 
3500/.  among  the  other  younger  chil- 
dren  of  his  daughter,  as  flie  ihall  ap- 
point, and  if  no  appointment,  equally 
between  them  at  21  or  marriage,  and 
declares  the  legacies  fhall  be  in  full  fa-. 
tisfa(!;tion  of  the  bond,  509 

She  muft  eleft  to  claim  under  the  will,  or 
under  the  bond ;  if  fhe  claims  under 
the  latter,  can  take  no  benefit  under 
the  former.  /^/y^ 

Where  a  particular  thing  i&  given  in  dif- 
charge  of  a  demand,  and  the  party  in- 
fills on  his  demand,  he  muft  not  only 
waive  that  paiticular  thing,  but  all 
benefit  claimed  under  the  whole  will, 

ibid. 

Lord  Hardixicke  declared  he  would  not 
extend  the  conftrudion  of  devifes  in 
fatisfaftion,  further  than  they  had  al- 
ready gone :  He  decreed  xh.e  childi^n 
born  after  the  death  of  the  teftator 
ihould  have  their  iharc  under  the  bpnd. 


0/ 


A  Tahli  9f  the  Prhctpai  Mattifs. 


Of  a  lapfed  Legacy,  hj  Ligatas  dying  in  the 
life-time  of  tie  teft^fmr,  and  here,  in 
nt)hat  cafes  it  Jball  Be  good,  and  'uejt  in 
another  per/on  to  lubom  it  is  limited  o*ver. 

Mi.  C.  by  her  will  devifed  to  G,  C.  his 
heirs,  executors,  tfff .  all  that  her  mef- 
foage  in  Great  Lincoln*!  Inn  Fields,  with 
all  her  furniture,  houfhold  &uff,  l^c, 
and  all  her  real  and  perfonal  eftate  not 
othervvile  difpofed  of,  to  the  intent  that 
out  of  the  faidreal  and  perfonal  cflate, 
her  feveral  legacies  might  be  paid. 

Page  ^IQ 

She  then  gives  to  Thomas  Lenxjis  zoool  in 
truil  for  the  ufc  of  his  daughter  Mary ; 
and  he,  till  (he  attain  the  age  of  i8,  or 
be  married,  to  place  out  the  fame  at 
intereil,  and  pay  it  with  the  produce 
thereof  to  his  daughter  for  her  own 
nfe,  on  her  attaining  the  age  of  1 8,  or 
marriage,  which  iliould  firil  happen  : 
The  2000/.  was  by  the  will  direded  to 
be  paid  to  Thomas  Le<wis  within  one 
year  and  a  half  after  the  deceafe  of  the 
tcftatrix.  Hid. 

T'homas  Lc-wis  died  in  the  life-time  of  the 
tcftatrix ;  Mary  Lewis  half  a  year  after, 
unmarried,  and  the  bill  was  brought  by 
the  reprefentativc  of  Mary  to  h:;ve  the 
2000/.  paid  to  him  ;  the  infant  dying 
before  the  time  of  payment  to  the  truf- 
tec  was  come,  the  legacy  is  not  raif- 
able  for  the  plaintifi'b  benefit.       ii>i,/, 

A  refidue  direfted  by  a  will  to  be  divid- 
ed among  fix  perfons,  at  the  death  of 
tcllatcr's  wif:; ;  two  died  before  her  : 
held  by  Lord  Talhot  that  the  intereft  of 
the  two  was  a  veflcd  one,  and  tranf- 
mifTable,  and  depended  not  on  furviv- 
ing  the  wife.  511 

jf.  S.  gives  to  ^.  P.  300/.  to  be  paid 
within  3  years  after  his  deceafe,  in  truft 
to  put  the  fame  out  to  intereft,  and  to 
pay  the  profits  thereof  to  his  niece  ^, 
lor  her  feparate  ufe,  and  after  her  de- 
ceafe 200/.  thereof  to  her  fon  T.  and 
the  other  100/.  to  her  fon  C.  512 

JF,  and  T,  both  die  within  the  3  years, 
yet  Sir  fo/eph  Jekyll  decreed  the  whole 
money  Ihould  be  paid,  though  charged 
on  both  funds.  ibid. 

Legacy  out  of  perfonal  eftate  payable,  or 
given  at  a  certain  time,  andintere^in 


the  mean  time,  is  a  veiled  one ;  otheN 
wife  as  to  legacies  out  of  real  efbte, 
for  if  legatee  dies  before  the  time  is 
come,  it  finks  into  the  inheritance :  The 
fame  conih-uftion  where  a  legacy  is 
given  out  of  a  mixed  fund  of  real  and 
perfonal  ellate  at  a  certain  time,  or  to 
be  paid  at  a  certain  time.      Page  512 

If  the  infant  had  {urnvtdfbeyear  and  half, 
tho*  the  troftce  was  dead  before,  fhe 
would  have  been  entitled  to  the  legacy ; 
fo  likewife  if  fhe  had  died  after  the 
time  aforefaid,  and  before  eighteen,  or 
marriage,  her  reprefcntative  would 
have  been  entitled.  ibid. 

Where  a  legacy  charged  on  real  eftate  is 
clearly  intended  as  a  portion,  the  coun 
goes  as  far  as  it  can  to  hinder  the  raif- 
ing  it  out  of  land  for  the  benefit  of  rc- 
prefentatives.  i&id. 

SeeCoaxiftiono  anti  Irfmftatfotttf.  379 

See  a>ebirc0,  under  Where  a  Devifefiall 
or  Jball  not  be  in  Satisfaaion  of  a  Thing 
done*     425 

ILesacr  t)eftez>.  See  ^tit  anTi  9nceSo?. 
See  3iniuttfirion. 


iS^aintcnance  fo;  C|)tll»^n. 

WHERE  there  is  a  falling  of  ftock 
without  the  negledi  of  the  trullee, 
he  is  not  liable  to  make  good  the  de- 
ficiency, but  is  anfwerable  only  as  far 
as  the  value,  efpecially  where  it  was 
fpecifick  flock.  513 

Where  a  father  is  fufficiently  competent, 
the  court  will  give  no  diredlion  widi 
regard  to  an  infant's  maintenance.  5 1 5 

See  portions,  under  uft  <u^hat  Time  they 
fhall  he  raifed. 

SeeCudom^r  Honiioii. 


9^\\z.V^ 


A  Tahk  0/  fbi  Principal  Matters. 


Where  it  is  clandeftine.     Page  515. 

The  want  of  a  fufficicnt  law  to  reftrain 
dandcftinc  marriages^  not  only  intro- 
dndfve  of  great  mifchiefs,  but  lays 
courts  of  judicature  under  great  diffi-. 
culties,  ihid. 

Tlie  fentcnce  of  the  eccleiiaftical  court 
c^nndi  be  reverfed  in  a  fummary  way, 
but  by  appeal  only  to  proper  judges  ; 
nor  can  a  prohibition  to  that  court  be 
granted  upon  a  petition ;  by  motion  and 
proper  fuggeitibn  it  may.  5 1 6 

An  injunftion  does  not  deny,  but  admits 
the  jurifdidHon  of  the  court  of  common 
law ;  and  the  ground  on  which  it  ifTues 
is,  that  they  are  making  ufe  of  their 
jurifdiftion  contrary  to  equity,      ibid. 

So  where  a  truftee  is  fuing  in  the  eccle- 
£aftical  court  for  payment  of  ceftuique 
trufi*s  legacy  into  his  own  hands,  or 
in  the  cafe  of  a  portion,  where  the 
hnfban'd  is  fuing  for  it  there,  before  a 
fettlenient  is  made  ;  this  court  will,^ 
apon  the  fame  grounds,  reftrain  them 
from  proceediifg.  ihid. 

The  power  of  this  court  over  infants,  re- 
fuited  back  to  them  upon  the  diiTolu- 
tion  of  the  court  of  wards  and  liveries, 
by  the  ftatute  of  the  1 2  Car,  2.    ihid. 

Tho'  this  court  cannot,  on  petition,  pro- 
hibit the  eccleiiaftical  court,  yet  they 
will  reftrain  a  perfon  who  has  married 
a  nvard  of  this  court  clandeftinejy, 
from  proceeding  on  an  excommuni- 
cation, either  againll  the  infant  or  his 
guardian.  517 

Though  a  ward  of  the  court  is  married 
with  the  confent  of  his  friends,  yet 
there  mnft  be  an  application  here  for 
an  increafe  of  maintenance,  and  a 
fuit  in  the  eccleiiaftical  court  for  that 
porpoie  is  improper.  ihid. 

See  4t!otti{tMn0  anl^  ILtm(tatfon0.  iyS. 

See  98retment0>  9nicie0,  anii  C0te« 
^  nant0. 


Vbt-  !• 


Rafter  ant)  i^etbatit. 

What  Remedy  they  haije  againft  ea 
Page  518. 

The  plain tiiPs  ion  was  put  appn 
the  defendant  for  feven  yej 
quitted  him  on  being  mifufed^ 
the  defendant's  proceeding  at 
a  bond  given  by  the  plain 
brings  a  bill  for  an  injundlit 
for  the  delivery  of  the  bond. 

A  court  of  equity  has  no  jurifdit 
matters  of  this  nature,  but  be) 
juftices  of  peace,  and  theref 
plaintiff  was  ordered  to  pay 
law  and  in  this  court. 

Mifufer  of  an. apprentice  is  not 
dation  for  coming  into  a  court  • 
ty ;  for  if  an  adtion  is  broug 
mafter  againft  the  father  of  an 
tice,  for  a  breach  of  covevant  i 
ting  his  iervice,  if  mifufer  5 
this  is  no  breach, 

ifl^^fne  tft|o8t0.    519. 
See  d>ccuyatit. 

If  you  move  for  an  application  of 
placed  in  the  bank,  by  a  forme 
you  muft  not  only  have  a  ce 
that  the  money  was  paid  into  th 

!  but  that  it  is  adually  there  at  1 
of  the  motion. 

iOpo^tgase* 

'  Of  cancelled  ones  • 

If  a  mortgage  is  found  cancelled 

.    polTeiHon  of  the  mortgagee,  i 

much  a  releafe  as  cancelling  : 

but  there  muft  be  fome  deed 

veft  the  eftate  in  the  mortgage 

What  will,  or  *wiU  not,  fafs  h 

See  f\%vxtz%.    477* 


yy 


d  Tabti  tf  thi  Prtnctpcl  MMm. 


^bert  m  Perfon  nvhe  'wants  <•  redetm, 
muft  d9  Sfititj  t§  tbi  Mortgagee  befmre 
hi  ^iU  be  admitted*     Page  477. 

(Hiere  a  firft  incumbrancer  by  jadgment, 
has  likewife  a  mortg^;e,  tho'  £ere  is 
another  judgment  prior  to  the  mort- 
gage»  yet,  if  the  mortgagee  had  no 
notice  of  it,  the  court  will  not  direct 
a  fale  of  the  efiate  in  favour  of  the 
creditor  upon  tht  fecond  judgment, 
unlefs  he  will  pay  off  the  principal 
and  intere/l,  both  of  the  firil  judgment 
and  mortgage.  ibid. 

See  Cenant  be  tl^e  Cottef e- 

See  i^it  ann  3nafio^ 


See  Coni)itioti0  anH  IrfmftatfoM^  ait- 

der  Wbo  are  to  take  Jdttantage  of  a 
Condition^  or  nuill  be  frejudiced  by  it. 
?ag€i%\. 

See  fiviz%  atlH  IRectAetfei* 


f^t  tjMX  Kegno. 

^  H  E  writ  of  tu  exeat  regno ^  which 
was  originally  confined  to  ftate 
Jairs,  is  now  very. properly  ufed  in 
ivii  cafes,  but  then,  to  induce  the 
3art  to  continue  it  rill  the  hearing, 
le  plaindiF  muft  fhew  the  debt  he  de- 
lands  is  certain.  521 

JDeict  of  ftfn. 

3ointenaiit0  anD  Venant^  tn  Com^ 
mott. 

of  a  Purcbafer,  nvitbout  Notice,  o^ver' 
ruled.     522. 

evifcs  the  cftate  in  queftion  to  B. 

tail,  remainder  to  C.   in  fee ;  the 

11  brought  by  the  heir  of  the  body 

B.  for  deeds  and  writings,  and  pof- 

ffion:    The   defendants   plead  that 

ey  are  purchafers  for  a  valuable  con- 

leration  from  C,  and  had  no  notice 

the  plaintiff's  title.  ibid. 

re  the  defendants   claim   under  a 

uveyance,  in  which  there  is  an  eilate- 

/,  prior  to  the  eftate  under  which 

nt^y  parched,  it  is  incumbent  oti 

itm  to  fee  if  ifcat  cftatc  is  fpcnt,  axvd 

cicfore  the  court  ovcr-ruUd  the  plea, 


d>atl|. 
See  eWMwt,  Qllltnelli(0,  atiH  l^^oof, 

under  Of  examining  Witnejfes  dc  bene 
eflc,  I3c.     450W 

See  9Uen.    23. 

d>ccttvant.    524. 

A  Being  feifcd  of  a  church  leafc  to 
him  and  his  heirs,  during  three 
lives,  by  fettlement  before  marriage 
limits  it  to  the  ufe  of  himielf  for  life, 
and  to  his  iirft  and  every  other  fon  in 
tail  male :  A  peribn  may  take  fuch 
eilate  fb  granted  in  fee,  determinable 
on  lives,  by  way  of  remainder,  as  a 
fpecial  occupant.  524 

The  rule  in  equity  is  the  fame  as  at  law, 
as  trefpafs  will  not  lie  for  mefne  profits, 
till  poiTeffion  recovered,  fo  neither 
can  a  bill  be  brought  for  an  account 
thereof  till  then.  525 

An  executor  is  not  compellable  here,  or 
at  law,  to  take  advantage  of  the  fta- 
tute  of  Jimitations.  526 

:9DfBce. 

See  under  HBatlbrttpt,  Butler  and  Pur^ 
neL     210  &  215. 


\ 


^E^aptft. 

AB  ILL,  to  difcover  whether  A.  un- 
der whofe  will  the  defendant  claim- 
ed, was  a  papift  at  the  time  of  a  pur- 
chafe  made  by  A.  of  the  eftate  irova, 
the  plaintifPs  anceftor ;  the  defendant 
pleads  as  to  the  difcovery  the  ftatute 
of  the  1 1  &  1 2  ^'.  3.  by  which,  if  A. 
V42&  a^^'$\^)  {he  was  difabled  to  take, 

^z6 


'Tw^ 
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^rbe  court  faid>  under  the  rule,  a  man  is 
not  obliged  to  accuie.  )mnfeilf>  is  im- 
plied, that  he  is  not  to  difcover  a  difa- 
bility  in  himfelf ;  and  as  A,  would  not 
have  been  obliged  to  difcover,  the  de- 
fendant, who  claims  under  the  fan^e 
^tle,  is  intitled  to  the  fame  privileges, 
and  takes  the  eftate  under  the  fame 
circumflances :  ThepUaalliywed.     Page 

526 

The  bill  feeks  a  difcovery  whether  one 
Southcote  was  not  a  perfon  profefling 
the  popifh  religion  before  he  conveyed 
the  freehold  and  copyhold  eftates  to  the 
defendant,  in  the  bill  mentioned^  as  a 
purchafer  thereof.  5 28 

A  plea  of  the  ftatutc  of  the  n  &  12  ^, 
g.  for  preventing  the  growth  of  popery 
fo  far  as  it  goes  to  the  difcovery, 
whether  ^tfi«A&co«^  was  apapift,  allowed. 

ibid. 

Penal  laws  are  not  to  be  conftrued  accord- 
ing to  rules  of  equity.  537 

A  devifee  from  a  papift,  by  reafon  of  the 
penal  law  which  would  affea  him,  from 
the  incapacity  in  the  devifor  to  devife, 
is  not  compelled  to  difcover  whether 
the  devifor  was  a  papifl.  538 

The  rule  of  law  is,  that  a  man  fhallnot 
be  obliged  to  difcover  what  may  fubjedl 
him  to  a  penalty,  not  what  muft  only. 

539 
The  defendant  Morefand's  plea  to  the 
difcovery  of  the  title  deeds^  difallow- 
cd.  ibid^ 

Rvery  heir  at  law  has  a  right  to  inquire 
by  what  means,  and  under  what  deed 
he  is  difinherited,  and  a  plea  therefore 
to/ucb  di/c9^ery  will  not  be  allowed. 

ibU. 
An  heir  before  he  has  eftabliihed  his  title 
at  law,  may  come  hereto  remove  terms 
out  of  the  way,  which  would  prevent 
his  recovering  there,  andmay  alfo  come 
here  for  the  produdion  ^d  infpedUon 
pf  deeds  and  writings  '  Ci).o 


fe^atat»|)ctmalfa 
Sec  IDotoer  ann  3ofntttre. 


440 


l^tot  Agreement* 

See  )9att{tloti. 
Idarot  <CWi^nce. 

See  Cttftom  of  ILoMOtl.  Pagt  407 

l^arfoti. 

See  9anbrttpt>  ex  parte  Meymu      I96 
tdatt{e0. 
See  %i\\.    490 
fftattftfon. 

Mary  and  ^ufan  Jack/on^  the  daughter* 
and  co-heirs  «f  James  T^c^/^^,"  being 
feifed  in  fee  of  certain  lands^  the  for- 
mer married  Thomas  Ingram,  and  the 
latter  William  Ritde,  and  by  a  mutual 
agreement  between  theiy  hu (bands  in 
1686,  a  partition  was  made  of  the  faid 
premifles  between  them  and  the  l^irs 
of  Mary  and  Bufan^  by  which  each  of 
them  agreed  to  take  one  part  thereof, 

,  which  they  did,  and  entered  into  pof- 
(eiiion,  and  Bujan  now  holds  fuch  of 
her  faid  premiiTes  by  virtue  of  the  par- 
tition, and  Mary  enjoyed  her  part  till 
her  death,  and  being  at  the  time  of  th6 
partition  fomewhat  larger  than  Su/an^s, 
Mary,  in  con£deration  thereof,  paid 
the  taxes  and  levies  charged  upon 
both.  541 

The  hufbands  are  both  dead,  and  the  bill 
is  brought  againfl  Su/an  Rittk  to  con- 
firm the  diviiion  of  the  faid  eftate :  The 
agreement  of  the  hufbands  ipould  not 
bind  the  inheritance  of  the  wives,  nor 
is  a  long  enjoyment  under  it  of  any 
force,  unlefs  it  had  been  originally  the 
agreement  of  the  wives,  but  Hu/an  RittU 
confenting  to  the  enjoyment  of  the 
feveral  parts  of  the  faid  premiiies,  that 
have  been  held  in  feveralty^  it  wa« 
decreed  that  the  plaintiff  and  defend- 
ant fhould  take  in  feveralty  accord- 
ingly- 542 
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A  parol  agreement  for  an  equality  of  par* 
tition  of  aiong  ibui4ing  by  {Krfons  who 
had  a  right  to  contrad,  and  acknow- 
leged  by  all  the'  ptrdes  to  have  been 
the  a  dual  agreement,  and  accordingly 
pat  in  execatioli,  will  be  eftabliflied  by 
this  court.  Page  542 

If  &  jointenant  upon  eqvality  of  partition 
thinks  pn^r  to  accept  of  a  contingent 
uncertain  advantage,  where  one  moiety 
of  the  lands  is  of  fuperior  value  to 
the  other,  it  will  not  vacate  the  agree- 
ment. iM» 

Iderfonal  CSate. 

See  lSent0. 

See  ISeal  €ftate. 

See  Cat  ott  ani^  if  erne.   269 
Idlantatfetuu 


If  a  policy  of  infiirancc  differs  fit)m  Ae 
label,  which  is  the  memorandum  or 
minutes  of  the  agreement,  it  ihaB  be 
made  aneeable  to  the  label.    P^i 

545 
It  is  not»fufficieiit>  ground  for  commg 
into  a  court  of  equity,  that  an  infur- 
ance  is  in  the  name  of  a  truftce,  un]e6» 
he  refufes  the  cefimifue  trufi  his  name, 
in  an  aaion  at  law.  547 

If  a  ihip  is  decayed,    and  goes  to  tkc 
*   neareft  place,  it  is  th«  fomc  as  if  re- 
paired at  the  place  ^m-  whence  the 
voyage  waft  ta  comjneiice;  and  no  de-^ 
viation.  *'^^- 

Where  there  arc  the  wordi  iU  mdfnm 
a  place  to  England,  firfi^^umnd  of  the 
(hip  is  implied,  and  always  undcritood 
in  policies  ^        54^' 

An  agent  for  the  ownfF  of  a  (hip,  witn 
he  fetches  the^  policy  is  not  obliged  t»« 
compare  it  with  the  labsL  tW* 


Thl^  court  h^  no  jurifdidion  over  lands 
at  ^/.  Chfiftopher^Si  and  a  demurrer  will 
lie  to  a  bill  brought  here,  for  the  deli- 
very of  pDiTeffion  of  lands  there.  544 
Lands  in  the  plantations  are  no  more  un- 
der the  jurifdiftion  of  this  court,  than 
lands  in  Scotland,  ibid. 

An  infant  may  bring  a  bill  for  an  account 
of  rents  and  profits  againfl  a  perfon  who 
keeps  pofleffion  after  the  death  of  the 
infant's  ancefloi:,  ibid. 

Demurring  for  want  of  jurifdidlionis  in- 
formal and  improper;  a  defendant 
Ihould plead  to  the  jurifdidion.  ibid. 
Plantations  originally  members  of  Eng- 
tand,  and  fubjedi  to  the  laws  thereof, 
unlefs  in  fome  cufloms,  which  they 
have  a  power  of  making.  ibid 

Idlea. 

See  aflten- 

See^faflrerSa  fJlcas,  anti  SDemutrtrs. 

See  l^apfft. 

Sec'^UtC^iafCj  under  Purciajcrsivitbout 
Noiice, 


#D|tfOtMI« 

Jt  -what  time  Portiosu^Jhallberai/edfh' 
cverfimary  Efiates^  or  Teruu/oldftr  thtt 
Purfo/e, 

Where  there  is  ateimfor  years  for  raif- 
ing  daughters  portions,  payable  at  2 
certain  time,  and  a  veiled  intereft,  dwy 
.    (hall  not  llay  tUl  the.d^ath  of  fathei 
;     and  mother;  but  the,  court  will  lay 
i     hold  of  the  (lighteft  cir^umf^ance  in  t 
I     fe^tlcnaent,   tbati(hcw6^.anini;eiatioftp 
poftpone  the  raiiing  them  in  the  life 
of  the  father  and  mother^  549^ 

Direding  a^fpfs  fuu*  to  be  raifed^  .^ 
not  imply  that  it  fh^l  bc.raifed  at 
once,  for  it  may  be  r^(ed  put;  of  the 
rents  andjjn-ofits,  and  fo  laid,  up  tilt  it 
amounts  to  tha^  fiuD .  5  J^ 

The  court  lays  great  llrefs  ""upon  a  par- 
ticular timp.  being  appointed  for  the 
payment  of  a  portion,,  and  has  en- 
larged the  pqwfer .  of.  trullees  to  raifc  i; 
within  the  time.  5S' 

Where  there  is  a  power  to  charge  an 
ellate  with  a  grofs  fum,  it  implies  1 
power  to  charge  an  efUte  with  intereft 

\\ikRV{ife.  55^ 

The 
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TTie  principal  of  a  portion  to  be  paid  to 
ions  at  21,  to  daughters  at  21  or  mar- 
riage, with  intereft  at  five  per  cent^  per 
€mn.  from  the  death  of  the  father,  to 
the  payment  thereof:  The  intereil 
ought  not  to  accumulate  till  the  por- 
tions are  payable,  but  to  be  paid  annu- 
ally, for  it  is  given  as  a  recompence 
in  the  mean  time,  till  the  principal  be- 
comes due.  ^^^^553 

Whether  a  portion  charged  on  land,  be 
given  with  or  without  intereft,  by  deed^ 
or  by  will,  if  the  perfon  dies  before 
it  becomes  payable,  it  ihall  fink  in  the 
eftate.  555 

The  cafe  oiCave  v,  Canje^  2  Vern,  508. 
is  intirely  millaken  by  the  reporter,"  for 
as  it  is  ftated  in  the  Regifter,  which  was 
iearchedby  Lord  Chancellor*^  order,  ic 
is  impoflible  there  could  be  that  quef- 
tion  in  the  caufe,  which  the  book  ilates, 

556 

A  portion  given  tb  one,  payable  at  a  cer- 
tain age,  and  if  he  dies,  limited  over 
to  another,  without  mentioning  any 
age,  if  the  firft  dies  before  the  time  of 
payment,  it  vefts  in  the  fectmd  imme- 
diately, ibid. 

Jack/on  v.  Farrand,  2  Vern.  424,  is  an 
anomalous  cafe,  and  in  the  caufe  of 
Cotton  V.  Cotton,  Lord  Chancellor  declar- 
ed he  Ihould  lay  no  ilrefs  upon  it.  ibid. 

Where  there  is  a  power  of  charging  inte- 
reft, it  (hall  be  confidered  as  mainte- 
nance, for  giving  intereft  is  the  fame 
thing  a.1  giving  exprefs  maintenance. 

ibid. 

If  a  younger  brother  has  a  provifion 
under  a  fettlement,  and  lives  with  the 
elder,  whofe  eftate  is  charged  with  the 
portion,  he  ftiall  have  an  allowance 
for  his  maintenance  out  of  the  intereft 
due.  ibid. 

Rule  as  to  the  Conjtderation, 

See  under  IBanferupt,  Marjh,  and  under 
•    The  ConftruSiion  of  the  Statute  of  the  21 
Jac,  I .  ivith  refpeSl  to  Bankrupt's  Pof- 
JeJJion  of  Goods  after  JJpgnment,     158. 


Wbetbir  well  txecuted  wr  not, 

y .  C.  by  will  devifes  the  produce  of  1 000/. 
^.  5.  ftock  to  ¥.  C.  for  life,  and  gave 
him  a  power  to  difpofe  of  400/.  there- 
of, by  any  writing  iigned  in  the  pre- 
fence  of  three  witneffes,  and  if  F.  C, 
made  no  appointment,  the  400  /.  de- 
vifed  over  to  a  charity :  F.  C  made 
his  will,   gave  feveral  legacies,   and 
then  devifes  the  relidue  of  his  perfonal 
eftate  among  his  neareft  relations ;  held 
to  be  no  execution  of  the  power,  and 
that  the  400/.  did  not  pafs  by  the  de- 
vife  oftherefidue.    .    /   .       P^gf  SS^ 
^^Tol  evidence  not  allowed  to  prove  F.  C.'s 
intent  to  difpofe  of  the  400/,       ;  ibid. 
A  perfon  may  execute  a  power^  without 
reciting   it,   but  neceflary  he  ihould 
mention  the  eftate  which  he  difpofes 
of.  .    55^9 

Freehold  lands  will  only  pafs  by  a  de^ 
vife  of  all  his  lands,  and  not  copyhold , 
'  unlefs  teftatorhas  nothing  but  copy- 
hold :  Leafehold,  if  there  are  no  odier 
will  pafs  by  the  words  Lands  and  7V- 
ncments.  '560 

Of  the  right  execution  of  a  P^^ver,  and 

luhere  the  Defea  of  it  niuill  befupplied. 

It  was  agreed,  in  confideration  of  5000/. 
of  the  portion  paid  to  the  father  of  the 
defendant,  on  his  marriage,  that  he 
fhould  be  put  into  immediate  pofleffion 
of  part  of  the  eftate ;  and  as  to  the  re- 
mainder; it  was  to  be  fettled  on  the 
father  for  life,  with  a  power  for  him  to 
make  a  jointure  of  fuch  of  the  lands 
as  he  thought  proper,  not  exceeding 
600/,  per  ann,  remainder  to  the  fonin 
tail,  remainder  over,  and  the  fettle, 
mcnt  was  made  accordingly.  56 1 

By  deed  of  the  5  th  oi  May  1725?  H^r^ey 
tile  father,  before  his  marriage  with 
the  plaintiff  his  fecon3  wife,  conveys  an 
eftate  of  900/.  perann,  to  truftees,  in 
truft  to  pay  200/.  clear,  as  pin-money 
to  the  intended  wife,  and  if  Ihe  furvivcs 
him,  to  pay  her  300/.  per  anit'.  ^t^^^.- 
charge  for  her  jointure.  \Vi^- 


H^^ 


v& 
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After  marriage,  he,  by  a  fecond  deed, 
gives  her  another  300  /.  per  an/t.  dear, 
as  a  further  provifioD  by  way  of  join- 
ture. Page  561 

By  adeed  of  the  ^^xKofJaniutry  1731, 
as  a  further  proviiion  for  the  wife,  and 
in  execution  of  the  power^  he  cQn\  cys 
all  the  faid  premiffes  to  the  f^ime  truf- 
tees  to  raife  the  further  fum  of  1 00  A  for 
pin-money,  and  the  neat  fum  of  600 A 
pir  attn.  as  a  provifion  for  her  in  cafe 
ihe  furvives  her  hufband,  in  bar  of  all 
other  provifions  before  made ;  and  in 
this  deed  is  the  following  declaratory 
daufe :  It  is  hereby  declared  and  a- 
grc^,  by  and  between,  Wc.  that  it  is 
the  intention  of  this  deed,  and  of  the 
preceding  ones,  to  fecure  a  jointure 
to  his  then  wife,  not  exceeding  600  /. 

ier  ann.  562 

^plaintiffhaving  furvivedher  hufband, 
bnagt  her  bill  againft  his  fon,  and  the 
truileea  under  the  feveral  deeds,  to 
haV6  the  benefit  of  thefe  provifions,  all 
or  feme  of  them :  The  defendant  and 
the  truftees  were  decreed  to  convey  to 
the  plaintiff  a  jointure,  not  exceeding 
600/.  per  ana.  but  to  be  made  liable 
to  taxes,  repairs,  f/^'c.  and  to  hold  and 
enjoy  the  fame  againft  the  defendant, 
iSfc,  during  her  life.  il/J. 

A  conveyance  to  make  a  jointure  ought 
to  be  to  the  wife  herfelf,  and  not  to 
truftees,  563 

A  court  of  equity  will  fupply  a  defedive 
execution  of  a  power,  as  well  in  the 
cafe  of  younger  children  and  a  provi- 
fion for  a  wife,  as  in  favour  of  purcha- 
fers  or  creditors.  /^/V. 

Lord  Chancellory  on  a  re-hearing,  ftill  con- 
tinuing of  his  former  opinion,  confirm- 
ed his  decree  in  toto  564 

Jn  aiding  the  defcdive  execution  of  a 
i)bVi*er,  either  for  a  wife  or  child,  it's 
Wng  intended  for  a  provifion,  whether 
Voluntary  or  not,  will  in  title  this  court 
to  carry  it  into  execution,  in  aid  of  a 
wife  or  child,  though  defedively  made. 

That  a  wife  or  child,  who  come  for  the 
aid  of  this  court^  to  fupply  a  defedive 
execution  of  a  power,  mull  be  totally 
unprovided  for,  is  not  the  right  rule ; 
but  that  a  hulband  or  father  are  the 
jropcr  judges.  viVvax  i&  a  ^cafonahle 


provifion,  is  a^good  and  invariable  ni}<« 

Page  568 

As  the  plaintiff  has  not  the  provifion 
ftipulated  for  her,  fhe  muft  be  con- 
fidered  as  totally  unprovided  for,  and 
therefore,  according  to  the  rules  of 
equity,  intitlcd  to  be  aided  in  carry- 
ing m  defedtive  provifion  into  execu- 
tion. _  569 

Suppofe  there  has  been  an  excefs  in  the 
execution  of  a  power,  as  where  a  man 
leafes  for  40  years  who  could  only  do 
it  foi-  21,  this  is  void  only  for  the  fur* 
plus,  and  good  within  the  limits  of 
the  power.  rf//. 

SecCftatft^.     356. 

See  IDolset  anti  Kointure.   440. 

|&^ocef0. 

Sec  9tte(l*     55, 

^o(|)ef  n  3mr« 

A  prochein  antf  need  not  be  a  relation, 
but  muft  be  a  perfon  of  fubftancc  be* 


caufe  liable  to  cofls. 


570 


\ 


fd^ol^tbftton. 

Se^  iS^rrfase.    515. 

^utcl^Ce. 

OfPurckafers  ^without  Notice,    571. 

A  man  who  purchafes  for  a  valuable  con- 
fideration,  with  notice  of  a  voluntary 
fettlement,  from  a  perfon  who  bought 
without  notice,  fhall  fhelter  himfelf  un-f 
der  the  lirft  purchafer.  ibid, 

A  man  cannot  defend  himfelf  in  this  court, 
as  a  piyrchafer  for  a  valuable  confidcra- 
tion,   under  <ir//VZpx  only.  ihi^* 

Where  defendants  plead  a  former  fuit, 
that  the  court  implied  there  was  no 
title  wl^en  they  difmifTed  the  billj^  is 
not  fufiicienc,  they  mull  fhew  it  wJis 
res  judicata,,  ihii. 

A  tenant  in  tail  out  of  poileffion,  can- 
not bring  a  bill  to  perpetuate  teftimony 
till  he  has  recovered  pofTefiion  by  c- 
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A  Inll  dropped  for  want  of  pro{ecation> 
is  aevcr  to  be  pleaded  as  a  decree  of 
difmiffion  in  bar  to  another  bill.  fPage 

57  > 
A  fine  levied  by  a  termer  for  years  is  a 
forfeiture ;  but  the  reverfioner  has  five 
years  after  the  expiration  of  the  term  to 
enter.  ihiti. 

New  affignees  undef  a  commiflion  of  bank- 
ruptcy ^  on  filing  a  fupplemental  bill, 
fliall  have  the  benefit  of  the  proceed- 
ings in  the  fuit  commenced  by  the  old 
afCgnees.  ibid, 

A  purchafer  of  aneftate,  after  it  has  been 
in  controverfy  in  this  court,  on  filing 
his  fupplemental  bill,  comes  here  pro 
io»§  et  malo,  and  is  liable  to  all  cofts 
from  tlie  beginning  to  the  end  of  the 
fuit.  572 


Whether   Lands  purchafed  after  a 
pafs  by  it. 


Will 


IF  a  man  covenants  to  lay  out  a  fum  of 
money  in  the  purchafe  of  lands,  and 
devifes  his  real  eftate  before  he  has 
made  fuch purchafe,  the  money  to  be* 
laid  out  will  pafs  to  the  devifee.     ibid» 

Where  a  perfon  contradb  for  a  purchafe 
of  lands  after  a  will  made,  they  will 
not  pafs  thereby,  but  defcend  to  the 
heir  at  law.  573 

Where  after  making  a  will  a  perfon  agrees 
for  the  purchafe  of  particular  lands,  if 
a  rood  title  cannot  be  made,  as  the 
heir  at  law  cannot  have  the  land,  he 
'  fhall  not  have  the  money  intended  to  be 
laid  out.  ibid. 

See  99reemetit0.  Stttclcs,  aun  Cobe^ 
nanttf.    11. 

See  4$ankropt»  under  Rule  as  to  JJ/tg- 
nees.     89. 


Weal  C(bite. 

Where  the  ?erfonal  Jhall  not  he  applied  in 
Exoneration. 

TJ  L.  theplaintiflF's  father,  being  feized 

**    *   in  fee  of  feveral  lands,  devifes  them 

to  his  wife  for  life,  and  then  to  his  fon 


Robert  and  hisjieirs,  and  gives  to  the 

plaintiff  a  legacy  of  I  ^o\.  to  he  paid  t9 
her  in  a  twel<ue  month^s  time  after  his 
fon  Robert  Jhould  come  to  enjoy  the  pre^ 
mij/es'y  and  if  Robert  died  before  his 
mother,  then,  that-H?^^,  another  fon, 
coming  to  the  pofTeilion  thereof,  and 
furviving  his  mother,  ihouid  pay  the 
plaintiff  200  /.  Page  573 

Robert  and  Henry  died  before  the  mother, 
but  Robert  left  a  fon,  againd  whom  the 
bill  is  brought  for  the  legacy  :  A  de- 
cree for  the  legacy  at  the  Rolls,  with 
intereft  at  4/.  per  cent,  from  a  year  ^er 
the  death  of  the  mother,  and  upon  ap- 
peal to  Lord  Chancellor  the  decree  was, 
afiirmed.  574 

Conditions  in  wills  are  often  conflruedfo, 
from  the  nature  of  the  thing  itfelf, 
where  the  words  merely  of  themfelves 
are  not  conditional.  ibidJ^ 

Though  a  legacy  is  not  exprefly  faid  to  be 
paid  out  of  an  eflate,  nor  by  whom, 
yet  it  has  been  confidered  as  a  charge 
thereon,  where  the  general  intent  of 
the  teftator  has  appeared.  575 

A  condition  will  bind  the  heir,  if  the  de- 
vife  fb  takes  effedas  that  he  muH  claim 
under  the  anceilor,  as  much  as  if  the 
anceftor  had  been  in  poiTefiion.       ibid. 

The  10,000/.  charged  by  Lord  Bingley, 
on  the  term  of  1000  years,  Ihall  not  be 
paid  out  of  his  perfonal  eftate,  but  the 
land  on  which  it  was  originally  charged 
mull  bear  the  burthen  of  it.  ibid. 

SteceCbet. 

Rule  as  to  appcinting  him^ 

The  court  will  not  appoint  a  receiver  of 
an  infant's  eftate  where  there  is  no  bill 
filed.  578 

fBceobcrfe0. 
See  93reement0, 9rttclc0,  anD  Cole^ 

nant0,  under  IVhen  iQ  be  performed  in 
Specie.     2 

See  5Ftne0  ann  IRecobet.'e0.    473. 

I{telat{on04 
See  Cirpoflftfon  of  saovbs.    a-^^ 
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Scmafnl^ct. 

J.  devifcs  lands  to  hU  wife  for  life,  and 
after  her  deceafe  to  his  fon  and  daugh- 
ter, John  and  Margaret,  to  be  equally 
divided  betw.^en  them,  and  the  feveral 
iffues  of  their  bodies,  and  for  want  of 
fuch  ilTue,   to  his  wife  in  fee.     Page 

.      '   .  ?79 

This  will  net  create  a  crofs  remainder, 
which  can  only  be  raifcd  by  an  impli- 
cation abfolutely  neceflary,  which  is  not 
the  cafe  here,  for  the  words /everaJ  and 
reffc3i<ve,  effedually  disjoin  the  title. 

ibid. 

Crofs  remainders  have  never  in  any  cafe 
been  adjudged  to  arife  merely  upon 
thefc  words.    In  default  of  fucb  ijfue, 

580 

J.  H.  devifed  his  real  eftatc  to  truftees 
and  their  heirs,  to  the  ufe  of  them  and 
their  heirs,  upon  feveral  trufts  therein 
after  mentioned.  .581 

Thefc  words,  faid  Lord  Chancellory  are  de- 
claratory of  his  intention,  that  the  legal 
eftate  fo  given,  (hould  be  ufed  to  fup- 
port  all  me  trufts  and  limitations  after 
declared ;  part  of  which  were  to  the  af- 
terborn  fons  of  J.  H.  and  made  fuch  a 
conftrudion  as  fupportJid  the  inten- 
tion, being  of  opinion  it  was  not  incon- 
fiHent  with  the  rules  of  law  and  equity, 

ibid. 

Though  contingent  reminders  by  law 
muft  veil  during  or  at  the  inftant  the 
particular  eftate  determines,  yet  it  does 
not  hold  in  the  cafe  of  trufts :  The 
ground  the  law  goes  upon  is,  that  a 
freehold  cannot  be  in  abeyance,  becaufe 
there  mufl  be  a  tenant  of  the  freehold 
to  perform  fervices,  and  anfwer  an  writs 
concerning  the  realty,  but  this  objec- 
tion is  obviated  in  the  cafe  of  an  equi- 
table eilate,  becaufe  the  trullee  is  con- 
fidered  as  the  tenant  of  the  freehold  to 
perform  fei  vice!,  b'r.^  590 

Where  there  are  ever  fomany  contingent 
limitations  of  a  trnft,  it  is  fulficient  to 
bring  the  truilecs  only  before  the  court, 
together  with  hira  in  whom  the  firft 
remainder  in  the  inheritance  is  veiled. 

ibid. 

The  ilatute  of  ufes  was  made  to  execute 
and  bring  the  eilate  to  the  ufe  j  and 


f  _ 


after  the  fiatute,  the  eeftj^qut  ufi  wat 
feifed  of  the  ufe  at  law,  as  before  he 
was  of  the  ufe  in  equity,  but  the  ne- 
ceflities    of    mankind     have   obliged 

»  judges  to  give  way  to  ufes  notwiih- 
ftanding.  Page  591 

Contingent  ufes,  fpringing  ufes,  executory  k- 
<vifes,  &c.  were  foreign  to  the  nodons 
of  the  common  law,  but  were  let  in  by 
conftrudion  by  judges  themfelves,  up- 
on  ufes,  after  they  became  legal  eftates. 

Courts  of  equity  have  given  the  fame 
power  to  ceftuiq^ue  trufts  as  to  alienadons, 
as  if  it  was  an  ufe  executed ;  his  fine 
therefore,  if  tenant  in  bail,  bars  his  if- 
fue,  and  his  r€co<uery^  remainders  over. 

ihii. 

Upon  a  truft  in  equity,  no  eftate  can  be 
gained  by  wrong,  as  there  might  of  a 
legal  eilate ;  therefore  on  a  tiuik  in 
equity  no  e^te  can  be  gained  by  Up- 
feijin,  abatement ,  or  intrufion,        ihid. 

There  arc  many  inftances  i\  here  there 
would  be  mergers  of  legal  eUates,  and 
yet  courts  of  equity  have  never  fuffered 
mergers  of  trufts.  592 

Ufes  executed,  and  mere  trufb  tod  on 
different  foundations,  and  will  not  be 
governed  by  the  fame  reafonmg.  ihid. 

Where  a  truijb  is  in  its  nature  executory, 
it  is  incumbent  on  the  court  to  follow 
the  intention  of  the  parties,  as  far  as 
the  rules  of  law  will  admit.  593 

Where  the  court  makes  ufe  of  the  words 
ilrid  Settlement  in  an  order,  it  implies 
a  diredion  to  the  mailer  to  have  truf 
tees  to  preferve  contingent  remainders 
inferted.  ihii. 

However  improper^  a  will  is  penned,  if 
the  teilator  intended  a  JlriB  fettlemnt, 
the  court  will  direft  accordingly,  ihid- 

All  trufts  are  executory,  and  whether  a 
conveyance  be  dire6led  or  not,  thecoort 
muil  decree  one,  when  aiked  at  a  pro- 
per time.  594 

The  legal  eilate  in  ti'uilees  will  fupport 
contingent  remainders  over  of  a  truft 
declared  by  will,  where  no  conveyance 
is  dire^ed.  ibid. 

Where  an  eilate  is  Uniited  to  the  ancellor 
for  life,  and  afterwards  to  the  heirs 
males  of  his  body,  the  edates  are  con- 
neded,  and  make  an  eftate  tail  in  the 
auceHor,  where  it  is  by  the  iamc  con- 
veyance ; 


rrcyaace :  The  fame  has  been  lield  where 
it  did  not  arife  by  the  fame  conveyance, 
but  by  way  of  refulting  ufe.     Page 

595 
Lord  Cbancillor  inclined  to  think  that  the 
refulting  truft  of  a  freehold,  to  fupport 
contingent  remainders  of  a  truft,  might 
conned  in  the  fame  manner  with  the 
limitation  in  tail,  though  not  created 
together  with  it.  ihid^ 

In  a  limitation  to  fupport  contingent  re- 
mainders it  is  not  material  to  reftrain  it 
to  the  life  of  tenant  for  life  of  the  land, 
provided  it  be  reftrained  to  the  life  of  a 
'    perfon  in  being.  596 

There  may  be  a  refulting  truft,  under  a 
truft  to  fupport  contingent  remainders 
for  the  heir  at  law,  in  the  fame  manner 
as  under  an  executory  devife,         597 

In  njuhat  Cafes  there  may  be  Remedy  for 
Rent  in  Equity ,  luhen  none  at  Law  .598. 

A  bill  may  be  brought  for  rent  where  the 
remedy  at  law  is  loft^  or  very  difficult, 
and  this  court  will  relieve  on  the  foun- 
dation of  payment  for  a  length  of  time. 

^  ibid. 

ISefUltitts  Ctuito. 

See9ffet0-    59. 

See  CteHtto^  anl^  IDebto^    392, 

See  %xua  ant  CruSee0. 

IRule  of  ttc  Court* 

See)09one^.    519. 


i^cribenet. 

See  under  USanlltupt  Burchalh  and  un- 
der The  Conftrudion  of  the  Repealing 
Claufeinihe^  xothof^eenAnne.     441, 
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det^atate  dpaiitfenance^ 


See  lOBarod  anH  ^eme,  imde)*  Concerning 
Alimony  and  feparate  Maintenance, 
Page  272 

d»ecf  ficb  l^egacf , 
See^Hl,  vLiider  Bills  ofDifcovery^^kc* 

See  ile2ac{e0j  undev  Ademftion  of  iU 

.See3l|nittnSiOtt. 
See  CommilBpn  Of  SDetegateo.    si7- 
jjbpftftttal  Court. 

See  i3lparrfage.  Hill  v.  Turner,  under 

Where  it  is  cUtndefHn^ 

Statute  relating  to  C^etrfto^ 

Rule  as  /0  13  Elix,  cap*  5. 

See  under  iBanbrttpt,  Walker  v.  Bur^ 
ro^s,  and  under  Rule  as  to  Afjignus^ 
93- 

dtatufe  of  ^rattt)0  ann  f^erfarfef. 

See  l^tiMo^B  and  Venant. 

See  3sttement0, 9tti(le0,  ann  Colie^ 
nanto.    7* 

ifrtatute  of  ll{m{tatfon0» 

Rule  a,s  to  that  Statute.     zSi* 

See  9nrtoer0. 1£^lea0>  an^jpemnrf ^«i. 
Statute  t^elatins  to  |tarc|^erf  • 

Rule  as  to  27  Eliz.  cap.  4.     94/ 

See  H^anbrUf^t,   under  Ruk  as  to  AJfj;^. 
nees* 
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See  S^ittMo^H  ant  Ceitant. 

ikurrenMr. 
See  Coprtold.    Pagti%i. 

Cenants  in  Common. 

See   Jofntenanto    anti  Cenanttf  (n 
Common. 

Cenant  bt  t^  Cnrttf ^. 

yf  Seifed  in  fee  of  a  freehold  eftate^ 

mortgages  it«  and  aftenvards  (he 

intermarries  with  ^.     ^.  dies>  and  the 

mortgage  is  not  redeemed  during  the 

coverture.  603 

This  is  notwithftanding  Arch  a  feifm  in 
wife,  as  intitles  the  hufband  to  be  te- 
nant by  the  cnrtefy  of  the  mortgaged 
premifles,  for  in  this  court,  faid  Lord 
ChtmcelUr,  the  land  is  confidered  only 
as  a  pledge  or  fecurity  for  the  money, 
a^ddoes  not  alter  the  pofTelfion  of  the 
mortgagor,  ibid. 

An  equity  of  redemption  may  be  devifed, 
granted,  or  entailed,  and  fuch  entail 
may  be  barred  by  fine  and  recovery, 
and  the  perfon  intitled  to  it  is  the 
owner  of  the  land,  and  a  mortgage  in 
fee  id  confidered   as  perfonal   aifets. 

605 

If  4  teftator,  after  devifmg  all  his  lands, 
tenements,  and  hereditaments,  fore- 
clofes  an  equity  of  redemption  on  a 
mortgage  made  to  him  in  fee,  fuch 
cflate  will  not  pafs  by  thefe  general 
words  of  lands^  He,  becaufe  a  fpreclo- 
fure  is  conlidered  as  a  purchafe.     ibid, 

A  mortgage  in  fee,  made  after  a  devife  of 
the  eftate,  is  in  law  a  total  revocation  ; 
in  equity  pro  tanto  only.  606 

A  hufband  fhall  be  tenant  by  the  curtefy 
of  the  equitable  eftate  of  the  wife.  ibid. 

An  heir  at  law  can  oblige  a  tenant  by  the 
curtefy  to  keep  down  intereft,  as  much 
^  any  other  tenant  for  life,  \bid. 

Sir  7*.  S.  by  will,  direds  his  truflees  to 
convey'  a  full  fouith  part  of  all  his  free- 


^  hold  lands,  He.  to  the  u/e  of  his  dangh- 
ter  Pri/cilla  for  life,  and  fbas  fhe  alone, 
or  fuch  perfon  as  (he  fhall  appoint, 
take  and  receive  the  rents  and  profits 
thereof,  and  fo  as  her  hufband  is  not  to 
intermeddle  therewith,  and  from  and 
after  her  deceafe,  in  truft  for  the  heirs 
of  the  body  of  the  faid  Pri/cilla  for  ever. 

Page  607 

This  being  an  executory  trufl,  the  wife 
took  an  eflate  for  life  only,  and  the 
hufband  therefore  not  intitled  to  be  te- 
nant by  the  curtefy.  ibid. 

In  the  cafe  of  a  truft  eflate  for  payment  of 
debts,  or  in  the  cafe  of  an  equity  of 
redemption,  a  hnfband  may  be  tenant 
by  the  curtefy  of  an  eflate  devifed  to 
the  wife  for  her  feparate  ufe.         609 

Where  a  truft  is  executory,  and  to  be  car- 
ried into  execution  by  this  court,  dicy 
will  dired  a  conveyance  of  lands,  not- 
withftanding  they  are  gavelkind,  to  be 
made  according  to  the  rule  of  conunon 
law.  ,V. 

%\^%^ 

Of  a  Modus. 

IfTues  direfted  by  this  court  to  try  a  sw- 
dus^  though  eftablifhed  by  two  verdifts, 
the  plaintiff  intitled  to  his  cofb  at  law 
only,  and  not  in  equity,  610 

CraTieann  ^tc|)anD{)c. 

If  the  court  of  chancery  retain  bills,  wjiere 
it  is  a  legal  demand,  they  muft  judge 
upon  the  fadb  relating  to  fuch  demand, 
and,  unlefs  doubtful,  will  not  turn  the 
parties  over  to  a  trial  at  law,  61  * 

If  a  perfon  on  whom  a  bill  of  exchange 
is  drawn,  fays  in  a  letter  to  a  drawer, 
it  fhall  be  duly  honoured  and  placed  to 
your  debit,  this  is  an  acceptance,  and 
will  make  him  liable,  for  a  parol  acr 
ceptance  has  been  held  to  be  good, 
and  fo  determined  in  a  cafe  made  for 
the  opinion  of  the  court  of  King's 
Bench,  in  the  time  of  Lord  Hard'wickt 
Chief  JufHce,  md. 

The  payee  of  a  npte  intitled  to  i^tec^ft 
againfl  the  acceptor,  tho*  no  proteft, 
for  all  the  damage  that  can  be  had  in 
in  fuch  a  cafe  is  d^e  intereft^  6ij 
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Craft  aii^  Cttiftee0. 

tFbai  Aa  cfthe  Trufins  jhall  defeat  the 
Trufi^  9r  be  a  Breach  of  Truft  in  them. 

The  court  wUI  not  compel  truftees  to  join 
in  a  fale,  which  will  not  only  deftroy 

*  contingent  remainders^  but  all  the  ufes 
in  a  marriage-fettlement ;  for  what- 
ever the  old  notion  was,  faid  Lord 
Chancellor,  in  regard  to  fuch  truftees, 
it  is  now  held  that  they  are  guilty  of 
a  breach  of  truft  in  joining  to  deftroy 
contingent  remainders,  whether  the 
fettlement  be  voluntary,  for  a  valua- 
able  confideration,  or  by  will.  P.  614 

By  fettlement  before  marriage  it  was 
agreed,  that  2000/.  in  the  hands  of  a 
truftee  fhould  be  laid  out  in  land,  to 
the  ufe  of  the  huft>and  for  life,  then 
to  the  wife  for  life,  for  her  jointure, 
and  to  the  children  equally ;  and  in 
cafe  the  hufband  died  without  iffue, 
to  the  wife  in  fee ;  and  if  he  furvived, 
to  him  in  fee.  615 

The  hu(band  and  wife  being  neceftitous, 
the  truftee  paid  them  600/,  on  a  releafe, 
and  their  joint  bond  of  indemnity,  and 
afterwards  400/.  more  on  the  like 
bond,  and  a  new  agreement  that  the 
remaining  loooA  fhould  be  laid  out 
in  the  purchafe  of  an  annuity,  for  the 
feparate  ufe  of  the  wife  during  the 
coverture,  and  in  fee  in  cafe  of  fur- 
vivorfliip.  ihid. 

The  truftee  afterwards  paid  the  hun)and 
this  1000/.  likewife  j  he  died  without 
iffue,  and  left  the  wife  defUtute :  A 
bill  brought  againft  the  reprefentative 
of  the  truftee  for  this  breach  of  truft, 
and  to  be  paid  what  fhall  be  due  to  the 
wife  for  the  2000/.  out  of  his  perfonal 
eftate.  ibid. 

In  March,  I738,  the  Mafter  of  the  Rolls 
diredled  that  the  wife  fhould  be  paid 
what  fhould  be  remaining  due  to  her 
for  the  2000/.  and  intereft,  out  of  the 
tj^uftee's  perfonal  eftate,  in  a  courfe  of 
adminiftration.  ibid, 

Upon  appeal  to  Lord  Chancellor,  he  re- 
commended it  to  the  parties,  from  the 
hardfhip  on  one  fide,  and  the  danger- 
pus  confequences  on  the  other,  to  find 


out  a  third  way  of  moderadng  the 
affair.  Page  61^ 

The  agreement  afterwards  of  the  execu- 
trix of  the  traftee,  to  pay  the  wife  of 
the  ceftuiqui  truft  an  annuity  of  loo/, 
quarterly,  during  her  life,  tax-free, 
from  Lady 'day,  1737,  and  the  cofts  of 
the  fuit,  made  an  order  of  the  court* 

ibid^ 

See  3Detlffe0,  line  v.  I*vie,  under  What 
Words  pajs  an  Eftate  tail.      429. 

OfRefulting  Trufts,  and  Truft s  by  Impli^ 
cation* 

R,  S.  incumbent  of  the  reftory  of  i?.  de* 
vifes  his  perpetual  advowfon,  donation 
and  patronage  of  the  parifh  church  of 
B,  and  all  glebe  lands,  profits,  and 
appurtenances  to  the  fame  belonging, 
to  G.  $,  willing  and  defiring  her  to  fell 
and  difpofe  of  the  fame  to  Eaton  Col* 
lege,  and  on  their  refufalj  to  Trinity 
College,  Oxford,  and  on  the  refufal  of 
both  thefe  locieties,  to  any  of  the  col- 
leges in  Oxford  or  Cambridge,  who 
will  be  the  beft  purchafer.  ibid. 

There  is  in  this  cafe  no  refulting  truft 
of  the  advowfon  of  B.  to  the  heirs  at 
law  of  the  tcftator,  but  a  dcvife  of  the 
beneficial  intereft  therein  to  G,  S,  with 
an  injundbion  only  to  fell  to  particular 
focieties.  6i8 

The  general  rule,  that  where  lands  are 
devifed  for  a  particular  purpofe,  what 
remains  after  that  purpofe  is  fatisfied* 
refults,  admits  of  feveral  exceptions. 

619 

There  can  be  no  confb-uftivc  truft,  but 
where  the  intent  of  the  teftator  is  ap- 
parent, here  ivilling  and  defiring  g/iS. 
to  fell,  \!Sc,  are  more  properly  words 
of  injundion  than  truft.  ibid. 

Where  a  real  eftate  is  devifed  to  be  fold 
for  payment  of  debts,  and  no  more 
faid,  there  it  is  clearly  a  refulting  truft. 

620 

The  devifee  in  this  cafe,  and  not  the 
heir  at  law,  intitled  to  prefent  on  the 
avoidance  that  happens  by  the  death  of 
the  tefbitor.  ibid. 

W,  H.  by  will  devifes  the  perpetual  ad- 
vowfon of  5,  to  W.C.  (Jc*  upon  truft 
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to  pnfent  liIs  fon  W.  to  this  living, 
and  that  after  the  church  ihalU  next 
after  his  deaths  be  fiill  of  an  incum- 
bent, then  to  fell  the  perpetuity,  and 
to  apply  the  profit  arifing  fix>m  the 
fale,  lirft,  for  the  payment  of  debts, 
and  the  overplus  he  diflributes  in 
thirds  to  his  daughters.  Page  621 
The  trullces  prefcntcd  ^,  the  fon,  who 
.  died  before  the  advowfon  was  fold, 
leaving  a  daughter  an  infant,  who  by 
her  next  friend  brings  her  bill,  infill- 
ing, after  debts  and  legacies  paid, 
there  is  a  refulting  truft  to  the  heir  at 
law  of  the  tellator  in  the  advowfon. 

ibid. 
Lord  Chancellor  vifZA  of  opinion,  the  whole 
legal  cit:*te  was  devifcd  away,  and  that 
there  was  no  rci'ultiug  trull  for  the  heir 
at  law.  ihiJ. 

At  common  law,  where  an  eilate  is  de- 
vifed  to  traftees  and  their  heirs,  the 
whole  is  gone  from  the  heir,  but  in 
equity  there  may  be  a  beneficial  inte- 
reft  remaining  to  the  heir  upon  the 
truft.  622 

A  certain  rule  in  equity^  that  where  an 
eftate  is  charged  with  an  incumbrance, 
or  payment  of  creditors,  and  after  fuch 
charge  or  payment,  the  furplus  is 
given  over,  the  whole  property  veils 
in  the  refiduary  legatee.  ibid. 

The  right  of  the  heir  to  the  equity  of 
redemption  of  an  eilate,  though  debts 
and  legacies  will  exhaoft  the  whole,  is 
not  founded  upon  his  eledHon  to  re- 
deem or  fubmit  to  a  fide,  but  upon 
the  ownerihip  he  has  of  the  eilate.  th. 
H  J.  feifed  of  an  advowfon,  be  alfo  in- 
cumbent, and  devifes  it,  the  devifce, 
on  his  death,  is  intitled  to  nominate. 

623 

If  the  ownerfhip  and  property  of  the  ad- 
vowfon be  in  devifecs,  that  they,  and 
not  the  heir  at  law,  nominate,  is'  a 
confequcnce  of  inch  ownerfhip:  Nor 
will  it  make  any  difference,  whether 
the  devifce  has  the  advowfon  in  him 
as  a  perfonalty,  or  a  realty.  ibid. 

Truilees  poflponing,  or  accelerating  the 
fale  of  eflates  devifed  to  them,  will 
make  no  alteration  in  favour  c  f  the 
htfir,  to  the  prejudice  of  the  ceftuique 
trufis%  ibid. 


Of  Trufii  tB  mttemd  th  Inhnltma. 

See  CteUftO?  attH  IDebtO;.     Page  392. 

OfTrvfttu  bow  to  acamnt^  andnjobm  JU 
Uwances  to  baDt. 

See  la^iatenattce  fo}  ar^Oi^. 

Sec  eWDence,  cnftneCfc0,  att^  |^e» 
450. 
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<Koluntat2  3Deeii. 

Tbe  Effea  tbereof. 

THE  court  will  not  decree  a  ?oIbii- 
tary  conwanc^  to  be  dcliycred 
up  to  a  purchaler  for  a  valuable  con- 
iideration,  unlefs  obtained  by  fraad. 

625 

A  voluntary  deed,  kept  by  a  perfon,  and 
never  cancelled,  wUl  not  be  iet  a£de 
by  a  fubfequent  will.  ibid. 

A  father,  by  fettlement,  grants  to  his 
five  daughters  4000/.  a-piece,  but  to 
provide  againft  the  event  of  the  k\> 
due's  being  of  greater  value,  binds 
himfelf  in  25,000/.  to  fecure  the  fur- 
plus  over  and  above  the  20,000/. 
This  mufl  be  coniidered  in  the  natoie 
of  a  bond  to  the  daughters,  and  will 
take  place  againil  all  voluntary  claim- 
ants i  otherwife,  as  to  creditors  for  a 
valuable  confideration.  626 

Qlfur^. 

See  Catcbins  l^argafn. 

See  under  IBanfetUpt,  Tbomp/on,  and 
under  Rtde  as  to  Draivers  and  Indorftn 
of  Bills  of  Exchange. 

The  Power  of  this  Court  o'ver  the  Prero^ 
gatl^^e  Court. 

WHERE  a  perfon  is  fole  devifee 
of  the  real  eilate,  and  one  of  the 
witncfTes  to  the  will  refides  altogether 
abroad,  upon  a  commifiion  granted  to 

examine 
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examine  fuch  witncfs,  the  court  will, 
at  the  fame  time,  make  an  order  that 
the  original  will  be  de^vered  out  by 
the  proper  officer  of  the  prerogative 
court>»  to  a  perfon  to  be  named  by  the 
party  praying  the  commiffion,  that  it 
may  be  carried  out  of  the  kingdoni ; 
he  BxSi  giving  fecurity,  to  be  approv- 
ed by  the  judge  of  the  prerogative 
couit,  to  return  the  fame.     Page  627 

The  court'of  Chancery,  where  neceflary, 
will  make  an  order  upon  the  preroga- 
tive office,  to  deliver  a  will  to  the  re- 
gifler's  office  in  Symond^s-Initf  and  to 
lie  there  till  the  court  of  Chancery 
has  no  farther  occafion  for  it.        628 

The  court  of  Chancery,  upon  motion, 
ordered  the  prerogative  office  to  deli- 
ver a  will  to  be  proved  in  Gloucefter- 
Jbire,  under  a  commiffion  from  the 
court  of  Chancery,  and  would  not 
fuffer  an  officer  of  the  prerogative 
court  to  attend  the  execution  of  the 
commiiliQii.  ibid. 


yjr  Falidity  of  a  Prtiate,  where  examin- 
abU. 

A  bill  for  a  perpetual  injunction  to  ftay 
proceedings  in  the  prerogative  court 
for  controverting  the  will  and  codicils 
of  John,  Dnke  of  Buckingham/hire, 
after  the  determinations  already  had  ; 
the  injunftion  before  granted  made 
perpetual.  ibid. 

An  admiffion  by  a  party  concerned  in 
matters  of  fad  is  Ibronger  than  if  it 
had  been  determined  by  a  jury,  and 
fads  are  as  properly  concluded  by  ad- 
miffion as  by  trial.  629 

Where  parties  are  difTatisfied  with  a  pro- 
bate, this  court  will  fufpend  their  de- 
termination, till  a  trial  has  been  had 
of  the  validity  in  a  proper  court.  630 

This  court  cannot  determine  the  validity 
of  a  probate  adverfarily ;  but  if  it 
comes  here  incidentally,  and  that  in- 
cident is  admitted,  they  may  deter- 
mine it,  and  hold  the  parties  bound 
by  their  admiffion.  ibid. 

There  is  no  difference  between  parties 
admitting  things  proper  to  be  deter- 
xoincd  by  the  court  in  which  the  ad- 


miffion is  made,  and  admiffion  of  things 
cognizable  in  another  court,  but  they 
are  equally  bound.         ,        Page  630 
An  infant,  unie/s  nemo  matter,  or  frauds  or 
collujion  appears,  is  bound  by  a  decree 
made  for  his  benefit ;  and,  with  re- 
fpeft  to  perfonal  eftate,  except  for  the 
,caufes  before   mentioned,  the   parol 
'"  never  demurs.  631 

Where  there  is  a  decree  for  the  benefit 
of  an  infant,  and  he  dies,  his  execu- 
tor, tho'  it  may  be  for  bis  own  bene- 
fit to  do  fo,  ihall  never  difputc  that 
decree.  Uid. 

See  legacies,  under  the  Divifion,  \^- 
demption  of  it^ 

See  (Cbftiettce,  (Hlftneffeg,  auD  Id^oof, 

under  Where  parol  or  collateral  Evi- 
evidence  will,  or  will  not,  be  admitted. 
Sec. 

See  fftotoct,  under  Of  the  right  Executim 
of  a  Power,  and  where  a  DefeS  thereiw 

will  be  fupplied. 

See  mA-WMZ,  OTittte(re0,  attH  f^^eof. 
^O}t)0  of  Htmttattott. 

See  S>et)t(e]l. 

See  <£):poatioti  of  m^ym. 

Wixit. 

Of  the  De  Homine  Rcplcg^ndo,  «m»//x 
EffeBu 

The  writ  de  homine  replegiando  is  an  ori-» 
ginal  writ,  and  the  party  may  fue  it 
out  of  right,  and  if  it  is  once  iffucd^ 
this  court  cannot  {w^iit^^  it  •  but  if 
the  party  who  fues  it  out  is  not  inti- 
tied,  it  mufl  be  pleaded  to  below-  633 

See  fyt  tpztit  Sesno. 
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